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(123  App.  Dir.  316.) 

KBAiaOl  T.  HAEGER  STOBAGB  WAREHOUSB  00. 
(BvpnmB  Oonit,  Anwllate  Dtrlilcn,  Fixst  Department  Jtaaarr  VK  1908.) 

1.  Wabeuottbeukn— Dhjvebt  to  Thibd  Pxbson— Liabilitt. 

Where  one  glTee  a  receipt  to  the  effect  that  she  has  received  (220  as 
a  loan  on  goods  stored  by  her  in  a  warehonse^  and  between  this  (written 
In  the  handwriting  of  the  pledgee)  and  the  signature  of  the  pledgor  leaves 
a  space  In  which  the  pledgee  writes  in  the  words,  "and  hereby  made  sub- 
ject to  the  order  of  the  pledgee^  the  warfthoosanan  la  Jnstlflecl  in  act- 
ing on  the  order ;  and,  having  nnder  it  dellTered  the  goods  to  the  pledge^ 
the  pledgor  Is  tiarred  by  her  negligence  from  reooTerlng  of  it  therefor. 

[Ed.  Note^For  cases  In  point,  see  Gent  Dig.  toL  48,  Warehoosemen, 

2.  Sau. 

Where  plalntlfl  received  money  from  M.  and  delivered  to  him  a  non- 
•  negotiable  warehouse  receipt,  and  with  It  a  paper  reciting  receipt  of  tbe 
money  as  a  loan  on  the  goods  In  the  warehoase,  intending  to  thus  pledge 
the  goods,  recovery  cannot  be  had  of  the  warehonseman  for  delivering 
the  goods  to      on  the  loan  not  being  paid. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  48,  Warehousemen, 
U  41-47.] 

8.  l>ovn  ARD  OonvKBBioN— Damages— Valub  or  Goods— SuFncisnor  of 

EVIOENCI. 

Evidence  in  an  action  for  tbe  conversion  of  goods  held  insuflJcIeat  as 
to  the  value  thereof  to  sustain  the  verdict 

4.  TsiAi/— Ibbesfonsivx  AnswEB— Monon  to  Stbikk, 

Motion  to  strike  an  Irresponsive  answer  may  be  made  by  eltlMr  ftat^t 
Ine^eetlTe  of  who  asked  tbe  question. 

108N.X.S^1 
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Aj^eal  from  Trial  Term. 

Action  by  Carrie  Kramer  against  the  Haeger  Storage  Warehouse 
Company!  From  a  judgment  on  a  verdict  for  plaintiff,  and  from  an 
order  denying  a  motion  for  n^w  trial,  defendant  appesds.  Reversed, 
and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  L.  and , JNGRAHAM^,  Mc- 
Ijj^llGHLIN,  CIARIffi,-«nd  HOUGriTON,  JJ.  !  ■ 

Charles  D.  O'Connell^  for  appellant.  '  -- -  -  ■' 

Edward  Wells,  Jr.,  for  respondent 

McLaughlin,  J.  in  May,  I904-,  the  plaintiff  stored  in  the  de- 
fendant's warehouse  certain  household  goods  and  received  therefor  a 
warehouse  receipt,  which  was  marked  "nonnegotiable."  In  October 
following  she  applied  to  one  Maxwell,  who  was  the  proprietor  of  the 
Standard  Storage  Warehouse,  for  a  loan  upon  such  goods,  and  on 
the  lOtb  of  that  month  he  loaned  her  $200  for/  one  week ;  she  deliv- 
ering to  him  as  collateral  security  for  the  payment  thereof  tfie  ware- 
house receipt,  and  also  a  receipt  to  the  effect  that  she  had  received 
$220  as  a  loan  on  the  goods.  The  plaintiff  did  not  repay  the  loan  at 
the  time  agreed,  and  scnne,  time  between  the  ISth  and  21st  of  October 
Maxwell  removed  the  goods-  to  his  own- warehouse,  presenting  to 
the  defendant  its  warehouse  receipt,  and  also  the  receipt  signed  by 
the  plaintiff,  which,  in  the  form  presented,  stated  that  the  plaintiff 
had  received  $220  as  a  loan  upon  the  goods  stored  in  the  defendant's 
warehouse  "and  herebv  made  subject  to  the  order  of  Charles  M.  Max- 
well" On  the  27th  of  .  October  the  plaintiff  weijtto  the  .defendant's 
warehouse  to  arrange  for  the  removal  of  the  'goods,  and  was  then 
informed  that  upon  her  order  they  had  been  delivered  to  Maxwell. 
She  denied  that  she  had  given  such  order.  In  April,  1905,  the  goods, 
or  substantially  all  of  them,  were  sold  at  public  auction  for  $o96,  and 
at  the  trial  the  auctioneer  testified  this  was  their  fair  and  reasonable 
value.  In  February,  1906,  this  action  was  brought  to  recover  the 
value  of  the  goods,  upon  the  ground  that  the  defendant,  by  delivering 
them  to  Maxwell,  was  liable  for  a  conversion.  The  jury  rendered  a 
verdict  in  her  favor  for  the  sum  of  $3,500,  and  from  die  judgment 
entered  thereon,  and  an  order  denying  a  motion  for  a  new  trial,  this 
appeal  is  taken. 

The  warehouse  receipt  given  by  the  defendant  to  the  plaintiff  was 
in  form  nonnegotiable.   One  of  its  conditions  was: 

"Present  this  warebonse  receipt  and  a  written  order  when  any  goods  are 
to  be  withdrawn.  Goods  will  be  delivered  only  upon  receipt  of  a  wrlttra  or- 
der signed  by  the  person  In  whose  name  they  are  stored." 

The  plaintiff  testified  that  when  she  applied  to  Maxwell  for  the  loan 
he  demanded  that  the  goods  be  stored  in  his  warehouse,  and  that  she 
declined  to  consent  to  such  removal ;  that  when  she  signed  the  receipt 
for  the  loan  which  he  had  written  out  the  words  "and  hereby  made 
subject  to  the  order  of  Charles  M.  Maxwell"  were  not  incoiporated 
therein;  and  that  thereafter  she  refused,  on  different  occasions,  to 
give  him  a  written  order  for  the  removal  of  the  goods  to  his  ware- 
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house.  A  handwriting  expert  testified  that  the  words  above  quoted 
were  written  some  time  after  the  body  of  the  recdpt  was  written, 
though  he,  of  course,  was  unable  to  state  whether  such  words  were 
written  before  or  after  the  receipt  was  signed.  Maxwell  testified  that 
he  wrote  the  whole  of  the  receipt,  except  the  signature,  at  the  same 
time;  but  he  subsequently  admitted  that  the  disputed  words  were 
written  somewhat  later  than  the  other  words  were.  But  both  he  and 
the  witness  Ryan,  who  was  j>resent  at  the  time,  testified  that  the  dis- 
puted words  were  written  m  the  receipt  before  the  plaintiff  affixed 
her  signature. 

If  it  be  assumed  that  the  disputed  words  were  written  in  the  receipt 
after  the  plaintiff  had  signed  and  delivered  it  to  Maxwell,  then  it  must 
also  be  assumed  that  she  left  a  blank  space  between  her  signature  and 
the  body  of  the  receipt,  which  was  in  Maxwell's  handwriting,  sufficient 
to  enable  him  to  incorporate  such  words  therein.  She  delivered  to 
him  the  warehouse  receipt,  according  to  her  own  testimony,  as  col- 
lateral security  for  the  payment  of  ^e  loan,  and  he  then  asked  her 
for  an  order  directing  the  removal  to  his  warehouse.  By  leaving  this 
space  in  the  body  of  the  receipt,  he  was  enabled  to  incorporate  the 
disputed  words  and  present  to  the  defendant,  not  only  its  warehouse 
receipt,  but  also  what  purported  to  be  a  written  order  for  the  delivery 
of  the  goods.  When  this  receipt  was  presented,  there  was  no  way  in 
which  the  defendant,  in  the  ordinary  course  of  business,  could  have 
determined  that  the  disputed  words  were  not  in  the  receipt  when  she 
signed  it,  and  it  was  therefore  justified  in  acting  upon  it.  The  receipt 
for  the  money  and  the  order  for  the  delivery  of  the  goods  were  all 
in  the  same  handwriting,  and  it  is  conceded  the  same  was  signed  by 
the  plaintiff.  Under  such  circumstances  the  defendant  was  justified 
in  acting  upon  the  order  and  delivering  the  goods  to  Maxwell.  -  Timbel 
V.  Garfield  National  Bank  (decided  at  the  November  term  of  this  court 
and  not  yet  officially  reported)  106  N.  Y.  Supp.  497.  The  defendant 
was  an  innocent  third  party,  and  if  a  fraud  were  perpetrated  it  was 
by  reason  of  the  negligence  of  the  plaintiff,  and  any  loss  resulting 
therefrom  ought  to  be  borne  by  her,  instead  of  a  party  who  relied 
upon  the  receipt  signed  by  her. 

But,  aside  from  this,  the  plaintiff  was  not  entitled  to  recover.  A 
fair  construction  of  all  the  evidence  is  to  the  effect  that  the  goods 
were  pledged  by  her  to  Maxwell  as  security  for  the  loan  made  by  him. 
The  fact  is  not  disputed  that  he  loaned  to  her  $200,  for  which  ^e 
signed  a  receipt  stating  that  the  loan  was  made  upon  the  goods  in 
question,  and  she  at  the  same  time  delivered  to  him  her  warehouse 
receipt.  To  constitute  a  valid  pledge  of  personal  property,  there  must 
be  a  delivery  of  the  thing  pledged  to  the  pledgee;  but  what  will 
amount  to  a  delivery  depends  upon  the  circumstances  of  each  par- 
ticular case.  Clark  y.  Costello,  79  Hun,  588,  29  N.  Y.  Supp.  937. 
The  delivery  of  a  bill  of  lading,  though  without  indorsement,  has 
been  held  a  delivery  of  the  property  described  therein.  City  Bank  v. 
R.,  W.  &  O.  R.  R.  Co.,  U  N.  Y.  136;  Merchants'  Bank  v.  U.  R.  R. 
&  T.  Co.,  69  N.  Y.  373.  What  the  court  said  in  disposing  of  the 
case  last  cited,  with  reference  to  an  intent  to  pass  title,  is  especially 
applicable  here: 
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"It  cannot  be  donbted  that  the  very  parpoae  In  view  was  to  pass  the  tltle^ 
aa  no  other  way  was  prorlded  tor  the  payment  of  plaintiff's  advuioes.  *  •  • 
At  most  the  Intent  here  was  a  question  of  foct   •  •  •** 

Therefore,  if  it  be  conceded  that  the  disputed  words  were  not  in 
the  receipt  when  it  was  signed  and  delivered,  and  that  the  warehouse 
receipt  issued  by  the  defendant  was  nonnegotiable,  it  nevertheless 
could  not  be  held  as  a  matter  of  law  that  in  view  of  all  the  circum- 
stances there  was  not  a  sufficient  delivery  of  the  goods  to  constitute  a 
pledge  and  give  to  Maxwell  the  right  of  possession,  at  least  when  the 
loan  was  not  repaid.  It  therefore  seems  to  me  the  court  erred  in  refus- 
ing to  charge  the  jury,  as  requested,  that: 

"If  tbey  believe  that  on  October  10th,  when  Mrs.  Kramer,  the  plaintiff, 
received  this  $200  from  Mr.  Maxwell  and  delivered  to  him  tbe  ortfjlnal  ware- 
house receipt,  with  a  receipt  for  the  money,  that  It  was  her  Intrathm  then  to 
pledge  these  goods,  that  the  plalnttfT  Is  not  entitled  to  recover." 

The  plaintiffs  refusal,  according  to  her  own  testimony,  to  give  a 
written  order  for  the  removal  of  the  goods,  was  on  account  of  the 
damage  they  would  sustain;  and  in  this  connection  it  is  quite  signifi- 
cant, as  bearing  upon  the  intention  of  the  parties,  that  she  admitted 
that  Maxwell  demanded  possession  of  the  warehouse  receipt  and  that 
she  delivered  the  same  to  him  for  the  purp(»e  of  securing  the  loan. 
The  legal  effect  of  the  transaction  was  to  pledge  the  goods  as  security 
for  the  loan,  and,  if  this  be  true,  then,  even  though  an  order  was  not 
given  for  their  delivery,  it  did  not  follow,  as  the  court  seemed  to  in- 
dicate in  its  charge,  that  the  plantiff  was  entitled  to  recover.  While 
a  bailee  may  not  ordinarily  set  up  the  rights  of  a  third  person  against 
his  bailor  when  sued  for  cwiversion,  the  right  of  a  third  person  to  whom 
the  bailee  has  delivered  the  property  may  be  considered  as  a  defense. 
Western  Transportation  Co.  v.  Bartler,  56  N.  Y.  544.  Here  the  plain- 
tiff, by  the  delivery  of  the  warehouse  receipt  and  the  other  receipt  whidi 
she  gave,  had  clothed  Maxwell  with  at  least  the  indicia  of  title ;  and 
it  was  a  question  for  the  jury,  in  view  of  that  fact,  taken  in  connection 
with  the  other  testimony  bearing  on  the  subject,  to  say  whether  she 
had  not  relinquished  her  interest  therein  until  such  loan  had  been 
paid,  to  the  extent,  at  least,  of  enabling  Maxwell,  on  her  default,  to 
take  possession. of  the  property.  Drig^^s  v.  Dean,  167  N.  Y.  131,  60 
N.  £.  336. 

The  judgment  must  also  be  reversed  because  the  plantiff  failed  to 
establish  by  satisfactory  evidence  the  value  of  the  goods.  The  auc- 
tioneeer  who  sold  them  testified  that  they  brought  at  public  auction 
$696,  which  was  their  fair  and  reasonable  value.  The  plaintiff  tes- 
tified that  they  originally  cost  much  more,  and  that  they  had  been  in 
use  in  a  boarding  house  for  several  years;  but  her  testimony  as  to 
value  is  vague,  indefinite,  and  unsatisfactory,  and  to  such  an  extent  that 
a  verdict  for  $3,500  predicated  thereon,  in  view  of  what  the  property 
sold  for  at  public  auction,  cannot  be  permitted  to  stand. 

In  this  connection  it  may  not  be  out  of  place  to  call  attention  to  an 
error  which  was  committed  at  the  trial,  which  necessitates  a  reversal 
of  the  judgment  During  the  plaintiff's  examination  she  was  asked 
the  following  question : 
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"Q.  When  yon  made  tlie  claim  In  your  complaint  of  $6,000  for  damages  that 
Ton  allege  yon  suffered,  bow  was  tbat  fixed?  A.  Dam^;  well,  tbe  damage 
would  amount  to  a  great  deal  more  tban  tbat." 

Defendant's  counsel  thereupon  moved  to  strike  out  the  answer  as 
not  responsive.  The  motion  was  denied,  and  an  exception  taken ;  the 
court  saying: 

"Th6  only  fwe  who  can  object  to  an  answer  as  being  unresponalTe  la  the  one 
who  proponnda  tbe  question." 

Any  party  to  an  action  is  entitled  to  have  stricken  out  an  answer 
which  is  not  responsive  to  a  question  proposed,  irrespective  of  wheth- 
er he  asked  the  question  or  not.  This  must  be  so;  otherwise,  it  is 
not  difficult  to  imagine  how  damaging  and  incompetent  testimony  could 
be  given  by  a  dishonest  or  trained  witness. 

Upon  each  of  the  grounds  name<{,  therefore,  I  am  of  the  opinion 
this  judgment  should  be  reversed,  and  a  new  trial  ordered,  and  in 
readiing  this  conclusion  the  provisions  of  chapter  326,  p.  532,  of 
the  Laws  of  1858,  and  chapter  608,  p.  1776,  of  the  Laws  of  1902,  have 
not  escaped  my  atte;;ition.  Neither  of  these  statutes,  as  I  read  them,  has 
anyapplication  to  the  facts  here  presented. 

The  judgment  and  order  appealed  from,  therefore,  must  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  event. 

INGRAHAM  and  CLARKE,  JJ.,  concur.  HOUGHTON,  J.,  con- 
curs on  last  ground  only. 

PATTERSON,  P.  J.  I  concur  in  the  reversal  of  this  judgment  be- 
cause of  the  want  of  satisfactory  i>roof  as  to  the  value  of  the  goods, 
and  also  because  the  court  erred  in  refusing  to  charge  the  jury,  as 
requested  by  the  appellant,  that  if  they  believed  it  was  the  intention 
of  the  plaintiff  to  pledge  the  goods  at  the  time  she  borrowed  the  money 
from  the  defendant  she  was  not  entitled  to  recover. 

I  think,  under  the  evidence  in  the  case  and  its  peculiar  circumstances, 
tiie  defendant  was  entitled  to  this  instruction. 


(123  App.  DlT.  80S.) 

McDBRHOTT  v.  STBAUB  et  aL 
(Supreme  Court,  Apellate  Division,  First  Department  January  10^  1906.) 

NXOLIOENCE— ELKVATOaa— GonTBIBim)BT  NBGLIOEHCB— KVIDBNOB. 

Plaintiff  having  been  employed  to  do  certain  woi^  on  the  dowa  of  de- 
fendants* elevator  shaft,  which  made  It  necessary  fOr  hbn  to  lean  over  In- 
to the  ahaf^  and  which  required  his  dose  attention,  defendants'  chief 
engineer  gave  Instmctlons  to  tbe  elevator  operator  to  warn  plaintiff  when 
the  elevator  car  was  approaching  tbe  place  where  be  was  working;  but 
while  be  was  at  work  Inside  tbe  door,  having  told  the  operator  to  look 
out  for  him,  but  not  himself  looking  out  for  tbe  car.  It  without  warning 
descended  and  struck  him.  Held,  tbat  plaintiff  bad  a  rigbt  to  rely  on  the 
<4;>erator  obeying  the  Instructions  given  blm,  and,  under  the  clrcnmstan- 
ces,  the  jury  were  jiwtllled  In  finding  that  be  was  not  guilty  of  cov- 
tribatory  n^lgence. 

[Ed.  Hat».—^t  cases  In  point,  see  Gent  Dig.  vol.  87.  MeKllscoce^  H 
86-82.] 

McT^nghlln  and  tiambert  JJ.,  dlasentlnfr 
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Appeal  from  Trial  Term. 

Action  by  Robert  J.  McDermott  against  Isidor  Straus  and  another 
for  personal  injuries  received  from  a  descending  elevator  while  workiMj; 
on  the  door  of  the  elevator  shaft.  From  a  judgment  for  plaintiC 
and  an  order  denying  a  new  trial,  defendants  appeal.  Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  MctAUGHUN. 
HOUGHTON,  SCOTT,  and  LAMBERT.  JJ. 

L.  Sidney  Carrere,  for  appellants. 
M.  L.  Ikfalvinsky,  for  respondent 

PATTERSON,  P.  J.  The  judgment  from  which  this  appeal  is 
taken  should  be  affirmed.  It  is  not  seriously  contended  that  the  boy 
in  charge  of  the  elevator  was  n^igent  in  its  management  at  the  time 
the  plaintiff  was  injured,  or  that  he  disregarded  the  instruction  he  had 
received  from  the  chief  engineer  to  give  notice  when  the  elevator  was 
about  to  descend  to  the  place  at  whidh  the  plaintiff  was  working.  The 
point  insisted  upon  by  the  appellant  is  that,  even  admitting  the  negli- 
gence of  the  elevator  boy  and  that  the  jury  found  properly  upon  that 
issue,  the  plaintiff  was  openly  and  avowedly  guilty  of  contributory 
Ti^ligenoe  as  matter  of  law,  and  therefore  should  not  be  permitted  to 
recover. 

The  issue  of  contributory  negligence  was  left  to  the  Jury  under  in- 
structions quite  favorable  to  the  defendants.  The  evidence  showed 
that  the  plaintiff  was  employed  to  do  certain  work  in  connection  with 
putting  locks  on  screen  doors  used  at  the  elevators  for  purposes  of  ven- 
tilation. He  was  directed  to  take  off  the  locks  and  the  screws,  and  put 
on  larger  screws.  He  had  been  working  at  various  doors  and  locks 
for  several  days  prior  to  the  accident.  The  chief  engineer  of  the  de- 
fendants knew  that  this  work  was  being  done,  and  instructions  had  been 
given  by  him  to  the  elevator  operator  to  give  warning  to  those  working 
near  or  about  the  elevaton  by  shouting  whenever  the  elevator  was  ap- 
proaching the  point  at  which  they  were  worldng.  It  was  necessary 
for  the  plaintiff,  in  performing  his  work,  to  lean  over  into  the  elevator 
well  hole.  The  work  could  not  otherwise  have  been  done.  The  ele- 
vator boy  opened  the  door  to  permit  the  plaintiff  to  go  inside  to  do  his 
work,  and  while  the  plaintiff  was  at  work  the  elevator  descended  and 
struck  him.  No  warning  whatever  was  given  by  the  elevator  boy  of 
the  approach  of  the  car.  He  knew  the  plaintiff  was  engaged  at  work, 
and  admits  he  was  told  to  look  after  the  safety  of  the  workmen  and 
that  he  failed  to  ^ve  the  warning  he  was  instructed  bv  the  chief  en- 
gineer to  give.  The  case,  then,  is  one  in  whidi  the  workman  was  law- 
fully engaged  at  work  in  and  about  the  elevator.  The  work  was  of 
such  a  character  as  required  his  close  attention.  Precautions  were  tak- 
en for  his  protection,  which  were  neglected  by  the  elevator  boy,  and 
the  plaintiff  had  a  right  to  rely  upon  the  operator  of  the  car  obeying 
the  instructions  given  him.  The  jury  were  justified  in  their  finding 
upon  the  issue  of  contributory  negligence. 

It  is  not  suggested  what  the  plaintiff  could  have  done  other  than 
was  done,  considering  the  nature  and  character  of  the  work  he  was 
performing,  to  protect  himself  from  injury.   The  case  seems  to  be 
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quite  similar  to  Schmitt  t.  Met  Life  lAs.  Co..  13  Ap(k  Div.  120,  4a  N. 
-Y.  Supp.  318.  Here,  as  there^  the  plaintil^  was  compelled  to  work 
under  circumstances  which  rendered  it  .  impossible  for  him  to  be  con- 
tinuously looking  for  die  movement?  ot.the  <;levator.  It  was  not  in 
reliance  only  upon  a  cooversation  had  between  the  i^aintiff  himself 
and  the  devator  boy  respecting  the  movements  of  the  car,  but  upon 
the  instructions  which  had  b^  given  by  the  diief  engineer  to  the 
elevator  boy,  that  the  plaintiff  performed  work  requiring  his  cbse 
attention  inside  of  the  elevator  shaft  The  jury  were  entitled  to  take 
-into  consideriation  all  the  facts  and  drcumstances  connected  with  the 
case,  and  to  determine  therefnJm  whether  the  plaintiff  omitted  to  do 
anytiiing  which  a  prudent  person  should  have  done  to  secure  his  own 
safety;  and  with  the  finding  of  the  jury  upcm  that  subject  we  see  no 
reasm  to  interfere. 

The  judgment  and  order  appealed  from  ^uld  be  affirmed,  wUh 
costs. 

HOUGHTON  and  SCOTT,  JJ.,  concur. 

XfAMBBRT,  J.  (dissenting).  I  am  unwilling  to  concur  in  the  do- 
dsion  about  to  be  handed  down  in  this  case.  The  plaintiff,  who  ap- 
pears to  have  been  slightly  injured  by  being  struck  by  a  descending 
elevator  while  he  was  at  work  in  changing  some  screws  in  a  lock  On 
a  screen  door,  has  a  judgment  for  $1,631.88,  and  it  seems  to  me  that 
the  case  is  devoid  of  evidence  to  justify  such  a  result  The  facts  about 
which  there  is  no  dispute  show  that  one  Sanderson  had  taken  a  job 
to  install  certain  screen  or  summer  doors  in  front  of  the  elevator  doors 
in  the  basement  of  the  Macy  store,  and  this  work  had  been  practically 
ccxnpleted.  Subsequently  Sanderson  directed  the  plaintiff  to  go  to 
the  store  and  change  the  screws  in  the  locks,  replacing  those  which  had 
been  used  with  longer  ones.  Raintiff  had  made  the  change  in  the 
door  in  one  of  the  shafts,  and  had  called  tiie  attentum  of  the  boy  operat- 
ing the  second  one  to  the  fact  that  he  was  going  to  do  some  work  in 
that  shaft  The  boy  in  this  elevator  opened  the  door,  the  lock  being 
on  the  inside,  in  order  that  the  plaintiff  might  be  in  a  position  to  do  the 
work.  Plaintiff  says  the  boy  probably  did  know  what  work  he  was 
going  to  do,  and  that  he  (plaintiff)  told  the  boy  to  look  out  for  him. 
Plaintiff  says  it  was  necessary  for  him  to  be  inside  the  door  and  to 
lean  out  into  the  elevator  shaft  to  take  out  and  replace  these  screws, 
and  that  while  so  engaged  the  elevator  came  down  upon  him,  inflicting 
ihe  injuries  complained  of  in  this  action.  He  is  tiie  only  witness  in 
support  of  the  manner  in  which  the  accident  occurred  called  by  the 
plaintiff,  and  he  says  that,  after  telling  the  elevator  boy  that  he  was 
going  to  work  there,  the  elevator  boy  "took  his  car  up,  and  I  paid  no 
more  attention  to  him,  and  I  put  my  shoulder  in  to  get  the  screws  out 
of  the  lock,  and  the  first  thing  I  knew  he  had  me  clii^d  by.  the 
shoulder."  On  cross-examination  he  says: 

**I  w&it  to  tbe  second  elevator,  and  started  to  put  on  the  screws,  and  told 
tbts  boy  to  open  tlie  door  for  me.  He  did  do  that,  so  that  I  could  get  Inside 
the  door.  I  told  him  I  was  going  to  work  there,  and  to  look  out  tor  me.  That 
is  right  I  did  not  give  It  another  thought  That  Is  right'* 
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The  boy  who  was  operating  the  elevator  frankly  admits  that  he  knew 
the  plaintiff  was  at  work  there;  but  he  says  he  lodced  down  the  ele- 
vator shaft  before  the  elevator  reached  the  basement  and,  not  seeing^ 
an^  one  in  the  way,  he  let  the  car  down  at  half  speed*  and  that  the 
plaintiff  intruded  his  shoulder  in  time  to  get  hit,  but  that  he  reversed 
his  car  at  once,  and  that  the  plaintiff  was  not  seriously  injured.  These 
were  the  only  eyewitnesses  of  the  accident  who  were  called,  and  there 
is  no  circumstantial  evidence  to  contradict  or  corroborate  either  of  the 
witnesses.  The  testimony  of  the  elevator  boy  that  he  looked  down 
the  shaft  and  saw  no  one  is  not  ccHitradicted,  and  is  in  entire  har- 
mony with  the  testimony  of  the  plaintiff  that  he  dismissed  all  thought 
of  the  boy  from  his  mind  after  telling  him  that  he  was  going  to  work 
there  and  to  look  out  for  him;  for,  if  this  was  his  attitude,  he  may 
not  have  been  in  view  when  the  boy  started  down,  and  yet  he  may 
have  stepped  into  the  shaft  immediately  afterward,  thus  not  only  per- 
mitting, but  inviting,  the  accident  which  occurred  to  him. 

In  my  judgment  there  was  practically  no  evidence  to  show  negli- 
gence on  the  part  of  the  defendant  or  its  servant.  While  it  is  true, 
perhaps,  that  the  plaintiff  had  a  right  to  rely  upon  the  elevator  boy 
to  "look  out  for  him,"  the  elevator  boy  had  a  right  to  assume  that  the 
plaintiff,  a  man  of  experience,  knowing  that  the  elevators  were  being 
operated,  would  exercise  some  degree  of  care  for  his  own  safely. 
The  duty  of  reasonable  care  is  mutual,  and  both  parties  had  a  right  to 
expect  that  the  other  would  exercise  that  reasonable  degree  of  care 
wmdi  the  law  demands;  and  the  elevator  boy,  having  looked  down 
the  shaft  and  seeing  no  one  in  the  way,  was  not  bound  to  anticipate 
that  the  plaintiff  would,  without  lodcing,  intrude  his  body  into  the 
shaft  while  the  car  was  descending.  The  testimony  of  the  boy  was  not 
disputed,  and  no  good  reason  suggests  itself  why  his  evidence  was  not 
to  be  believed.  But,  assuming  tlut  the  jury  might  elect  to  disbelieve 
him,  where  is  the  evidence  in  this  case  to  warrant  the  conclusion  that 
the  plaintiff  was  free  from  contributory  negligence?  This  is  not  a 
case  where  the  rule  is  to  be  relaxed  because  of  the  fact  that  the  in- 
jured one  is  dead  and  in  no  position  to  furnish  direct  evidence.  He 
testified  upon  the  trial  that  he  told  this  boy  to  look  out  for  him,  and 
that  then  he  went  at  his  work  and  gave  ttie  boy  and  the  elevator  no 
further  thought.  "I  did  not  give  it  a  further  thought"  This  man,  a 
carpenter  of  30  years'  esqwrience,  knowing  that  this  elevator  was  be- 
ing operated  at  irregular  intervals,  engaged  in  a  job  that  would  take 
but  a  few  minutes  to  perform,  and  obliged  to  be  at  times  both  inside 
and  outside  of  the  shaft  in  order  to  perform  the  work,  tells  the  jury 
that  he  told  this  boy  to  loc^  out  for  him,  and  then  dismissed  the  matter 
from  his  mind  and  went  on  with  his  work,  in  effect,  as  though  he  were 
in  a  position  where  no  danger  was  to  be  anticipated ;  and  we  are  asked 
to  sustain  a  verdict  which  must  determine  that  this  was  the  exercise 
of  due  care  on  his  part,  and  that  he  has  furnished  the  evidence  of  ab- 
sence of  contributcny  negligence  which  the  law  demands  as  a  condi- 
tion of  liability.  For  my  own  part,  I  am  unable  to  agree  to  such  a 
ruling. 

The  case  of  Sdimitt  v.  Metropolitan  Life  Ins.  Co.,  13  App.  Div. 
120,  43  N.  Y.  Supp.  318,  is  clearly  distinguishable.  In  that  case  there 
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was  a  work  involving  several  days  of  labor,  and  the  contract  provided 
that  the  elevator  should  be  <^rated  during  the  progress  of  the  work, 
and  a  system  of  signaling  had  been  agreed  upon  and  pursued  during 
the  time,  with  perhaps  a  ^ort  interval  in  each  day  during  a  temporary 
change  of  operators,  and  the  evidence  which  was  urged  as  indicating 
contributory  negligence  on  the  part  of  plaintiff's  testator,  who  was 
killed  while  necessarily  leaning  into  the  elevator  shaft,  was  the  fact 
that  deceased  had  ridden  in  the  elevator  with  Christopher,  the  reliev- 
ing man,  and  knew  that  the  latter  was  in  the  habit  of  operating  the 
same  without  giving  warning,  and  it  was  while  Christopher  was  oper- 
ating the  elevator  mat  the  deceased  met  with  his  accident.  It  is  one 
thing  for  a  man  to  rely  upon  a  customary  and  agreed  system  of  sig- 
nals in  a  continuous  employment,  where  he  may  be  fairly  expected 
to  beccmie  engrossed  in  his  work,  or  to  have  his  attention  taken  away 
from  his  obvious  dangers;  but  to  invoke  this  rule  in  a  case  of  mere 
incidental  employment,  not  to  occupy  more  than  half  an  hour  (this  be- 
ing the  time  used  on  the  other  elevator  in  doing  the  same  work),  and 
to  permit  the  plaintiff  to  rely  wholly  on  the  elevator  boy.  is  not  justi- 
fied by  any  adjudicated  case  falling  within  the  range  of  my  observa- 
tion. It  does  not  appear  that  there  had  been  any  signal  agreed  upon» 
accept  snch  as  may  be  inferred  from  the  fact  tiiat  on  two  occasions 
the  devator  boy  gave  notice  of  his  intention  to  lower  the  elevator.  The 
boy  was  told  to  look  out  for  the  plaintiff,  and  the  uncontradicted  evi- 
dence is  that  he  did  look  out  for  him  on  two  separate  occasions,  and 
that  on  the  third  occasion  he  looked  down  the  shaft  and  did  not  see 
the  plaintiff,  and  that  he  then  lowered  the  car  at  half  speed.  Clearly 
the  defendants  did  not,  in  employing  the  plaintiff  for  a  mere  incidental 
job  of  this  character,  become  insurers.  They  were  only  called  upon 
to  exercise  reasonable  care,  and  in  the  exercise  of  this  care  tiiey  had  a 
right  to  assume  that  the  plaintiff  would  himself  take  that  reasonable 
degree  of  care  which  the  known  and  obvious  dangers  would  suggest 
to  a  reasonably  prudent  man. 

In  my  judgment  the  evidence  shows  conclusively  an  absence  of  rea- 
sonable care  on  the  part  of  the  plaintiff,  and  that  it  was  error  to  re- 
fuse to  set  aside  the  verdict. 

McLaughlin,  J.  (dissenting).  The  only  precaution  which  the 
plaintiff  took  for  his  own  safety  was  to  call  the  attention  of  the  boy 
in  charge  of  the  elevator  to  the  fact  that  he  was  going  to  do  certain 
work  in  or  near  the  elevator  shaft,  and  to  look  out  for  him.  He  tes- 
tified: 

**I  told  him  I  was  going  to  work  there,  and  to  look  out  for  me.  That  is 
right  I  did  not  give  it  another  thought.  That  Is  right  As  I  was  standing 
then^  I  was  knocked  down  to  my  knee«." 

It  thus  appears  that  he  relied  entirely  upon  the  elevator  boy  and 
exercised  no  care  whatever  for  his  own  safety.  He  certainly  was  un- 
der some  obligation,  being  in  a  place  of  danger,  to  look  out  for  him- 
self. He  cotild  not  throw  the  entire  responsibility  in  this  respect  upon 
the  elevator  boy,  and  then,  in  case  of  injury,  hold  defendant  liable. 

Nor  is  it  an  answer  to  the  sug^stion  that  his  negligence  was  for 
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the  jury  to  say  that,  it  having  found  in  his  favor,  tiie  verdict  ought 
not  to  be  disturbed.  The  verdia  ought  not  to  be  permitted  to  stand 
unless  the  facts  fairly  tend  to  support  the  finding  that  he  himself 
was  free  frcHn  tiegligence.  The  facts  here  proved  do  not  tend  fairly  to 
establish  such  finding,  and  the  plaintiff's  own  testimony  negatives  that 
fact 

In  addition  to  the  foregoing,  I  do  not  think  the  plaintiff  established 
any  negligence  on  the  part  of  the  defendants.  They  employed  the  ele- 
vator boy  to  manage  the  elevator.  The  plaintiff  had  no  right,  without 
their  acquiescence  or  consent,  to  impose  upcm  the  elevator  boy  any 
other  duty,  and  when  he  did  so  the  defendants .  were  not  liable  for  the 
negligent  manner  in  whidi  the  devator  boy  performed  audi  other 
duty. 

Upon  both  grounds,  therefore,  I  think  the  judgment  and  order  ap- 
pealed from  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellants  to  abide  the  event  of  the  action. 


PERRCVPTA  T.  RICHMOND  BRICK  CO. 
(Sapreme  Oonrt,  il^pellate  DlvlBion,  Beomd  Departmeat  January  10,  1906.> 

1.  KlASTEB  AND  SEBTAHT— iNJUSnCS  TO  BKBTAIIT— ASflnUFTIOH  OT  RiBK— ElU- 

PLOTEB'S  LlABIUTT  ACT. 

Under  Employer's  Liability  Act,  Laws  1002,  p.  17S0,  c.  600,  f  8.  provid- 
ing that  an  employ^,  by  entering  upon  or  continuing  In  tbe  service  of  ttie 
employer,  shall  be  presumed  to  have  assented  to  tbe  necessary  risks  of 
the  occQpatlon  or  employment,  and  no  others,  an  engineer,  called  npon 
by  the  person  In  charge  of  the  master's  brick  yard  to  do  work  outside  of 
hlB  ouployment,  does  not  assume  tbe  risk  of  resulting  injuries;  for  the 
risk  from  duties  assigned  outside  a  regular  employm^it  Is  not  a  risk  of 
the  employment,  and  is  not  assumed  by  the  employe. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant, H  544-648,  665-658.] 

2.  Same. 

The  act  provides  that  the  necessary  risks  of  tbe  employment  shall  be 
considered  as  Including  those  rl^  Inherent  in  tbe  nature  of  the  bosl- 
nesa,  wbldi  remain  after  the  employer  has  exercised  dne  care  In  provid- 
ing fbr  the  safety  of  his  mploy^s.  and  has  complied  with  the  laws  affect- 
ing or  regulating  such  occupation  fbr  the  safety  of  employes.  Hence, 
where  a  master  has  provided  a  reasonably  safe  place  and  reasonably  safe 
and  proper  Instruments,  and  eliminated  all  dangers  of  the  employment 
except  such  as  are  Inhermt  In  the  nature  of  the  business  Itself,  if  a  serv- 
ant enters  the  employment  after  an  opportunity  of  inspection  be  assumes 
tbe  risks  Incident  thereto;  but,  if  the  master  falls  to  eliminate  tbe  dan- 
gets  of  the  employment  by  providing  reasonably  safe  appliances,  the 
servant  does  not  assume  the  risk. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig.  vol.  84,  Master  and  Serv- 
ant, SS  53S-550,  574-600.] 

8.  Saicb— QuEsnona  roa  Jubt— Asstthpiion  or  Risk  Ann  Oontbibdtobt 
Neguoeitcb.  . 

In  an  action  by  a  servant  for  persmuil  Injnrte^  whether  plaintiff  as- 
sumed the  risk  ar  was  negllgoit  held,  under  tbe  evidence^  for  tbe  Jury. 

[Ed.  Note.— For  cases  In  ptrint  see  Gent  IMg.  voL  84,  Master  and  Serv- 
ant, H  100S-11S2.] 
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4.  SAMB— OONTBIBUTOBT  NeOLIOENCE— CaBB  REQUIRED. 

In  the  performance  of  his  duties  a  servant  is  not  required  to  exercise 
the  best  jndt^ent  possible,  bnt  is  only  called  upon  to  exercise  such  a  de- 
gree of  care  as  mlfbt  be  expected  of  perw»M  of  reasonable  prudence  en- 
gaged in  the  same  oceupatlon. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  34,  Master  and  Serv- 
ant, {  674.] 

5.  Same— Actions— EvzDEKcx—SuFFiciENcT. 

In  an  action  by  a  servant  for  Injuries  received  while  oiling  a  brick 
machine,  evidence  held  to  snstain  a  verdict  for  plaintiff  on  the  theory  of 
defendant's  negligence  and  plaintiff's  freedom  from  negligence. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  voL  34,  Master  and  Serv- 
ant, H  954-977.  088-996.1 

A[^>eal  from  Trial  Term,  Richmond  County. 

Action  by  Frank  Perrotta  against  the  Richmond  Brick  Company. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  new  trial,  de- 
fendant appals.  Affirmed. 

Argued  before  JENKS,  HOOKER.  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

George  M.  Pinney,  Jr.,  for  appellant 
Stephen  C.  Baldwin,  for  respondent 

RICH,  J.  Plaintiff  has  obtained  judgment  in  an  action  brought  to 
recover  damages  for  personal  injuries.  He  was  an  engineer  employed 
by  defendant  to  run  a  stationary  engine  at  its  bride  yard  on  Staten 
Island,  and  prior  to  the  accident  was  engaged  in  the  dischai^  of  his 
duties.  He  testified  that  defendant's  superintendent,  the  person  from 
wh<»n  he  took  his  orders,  told  him  to  "come  outside  and  oil  the  brick 
machine,"  and  called  his  attention  to  the  condition  of  two  cogwheels 
upon  the  machine  which  required  oiling.  He  says  an  old  tomato  can 
was  provided  for  oiling  the  machinery ;  that  he  had  called  the  atten- 
tion of  the  superintendent  to  the  can,  and  had  requested  that  a  proper 
oil  can  be  provided,  but  none  had  been  furnished -at  the  time  of  the 
accident,  although  the  superintendent  had  promised  to  do  so.  The 
hopper  on  top  of  the  machine  was  s(»nething  over  six  feet  above  the 
ground.  Clay  was  dumped  into  this  and  fed  out  into  a  mixing  ma- 
chine connected  with  these  cogwheels,  having  a  device  to  separate 
stone  and  rock  from  the  clay ;  the  stone  being  picked  up  by  a  clutch 
and  thrown  out.  Plaintiff  claimed  that  he  had  no  knowledge  of  this 
device.   The  two  cogwheels,  one  above  and  one  below,  working  to- 

Cer,  propel  the  machine.  Plaihtiff  alleged  that  while  standing  in 
t  of  these  cogs,  engaged  in  oiling  them,  a  stone  was  tiirown  from 
the  machine,  and  in  an  attempt  to  avoid  this  stone  his  arm  was 
caught  in  the  cogs  and  seriously  injured.  No  guard  or  covering  .of 
any  kind  was  provided,  and  there  is  abundance  of  evidence  In  the 
case  justifying  the  finding  that  the  master  had  failed  in  its  duty  to 
the  plaintiff  in  not  providing  a  proper  g^ard.  Defendant  contends, 
however,  that  plaintiff  knew  the  condition  surrounding  this  machine — 
in  fact,  that  he  had  assisted  in  installing  it  a  few  weeks  previous  to 
the  accident;  that  he  had  oiled  it  frequently,  and  assumed  the  risk 
incident  to  the  employment  and,  lastly,  he  was  guilty  of  contributory 
negligence. 
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Employer's  Liability  Act  (chapter  600,  p.  1750,  Laws  190S)  §  8, 

fn-ovides : 

"An  empk^fi'lir  entering  upon  or  continiiliig  In  the  serrice  of  the  employer 
shall  be  presomed  to  hare  assented  to  the  Deceasary  risks  of  the  occapatioa 
or  emplo7m«it  and  no  others.  The  necessary  risks  ot  tito  occnpatira  or  em- 
ployment shall.  In  all  causes  arising  after  this  act  takes  effect  be  considered 
as  Including  those  risks,  and  those  only.  Inherent  In  the  nature  of  the  busi- 
ness which  remain  after  the  employer  has  exercised  due  care  In  providing 
for  the  safety  of  bis  employ^  and  baa  compiled  with  the  laws  affecting  or 
relating  sadi  business  or  occupatlim  for  the  great«  safety  of  sadi  em- 
ployes." 

Plaintiff  assented  to  the  necessary  risks  of  the  occupation  and  emr 
plojmient,  and  no  others.  He  testified  that  he  was  employed  as  an 
engineer,  and  was  taken  from  his  work  by  the  superintendent,  who 
had  commanded  him  to  oil  the  brick  machine.  According  to  his  ver- 
sion (and  the  jury  have  found  that  to  be  die  true  one)  it  was  no  part  of 
his  duty  under  defendant's  employment  to  oil  this  machine,  and  if  this 
is  so  he  did  not  assimie  the  risk.  FarUier  than  tihis,  the  Legislature 
intended  that  the  master  should  provide  a  reasonably  safe  pkce  and 
reasonably  safe  and  proper  implements,  and  after  ^is  was  done,  and 
the  master  had  eliminated  all  dangers  from  the  employment  except 
those  that  are  inherent  in  the  nature  of  the  business  itself,  if  he  chose 
to  enter  the  employment  after  an  opportunity  of  inspection,  he  as- 
sumed the  risks  incident  thereto.  If  it  is  true,  as  claimed,  that  the 
duty  assigned  to  plaintiff  and  in  whidi  he  was  engaged  at  the  time 
of  accident  was  no  part  of  his  employment,  then  it  was  not  a  risk 
of  the  occupation  or  employment,  and  not  assumed  by  him;  but  it 
is  utinettssary  to  discuss  this,  because,  if  the  defendant  failed  to  elim- 
inate the  dangers  of  the  employment  by  providing  reasonably  safe 
appliances,  plaintiff  did  not  assume  the  risk.  The  question  of  as- 
sumption of  the  risk  was  one  of  fact  (Neuweiler  v.  Central  Brewing 
Co.,  119  App.  Div.  101,  103  N.  Y.  Supp.  1136),  and  this  question  was 
properly  submitted  to  the  jury. 

The  question  of  plaintiff's  contributory  negligence  was  likewise  one 
of  fact.  It  is  true  that  plaintiff  stood  in  front  of  these  wheels,  and 
the  accident  might  have  been  avoided  had  he  stood  in  the  rear  and 
oiled  the  cogs  from  that  point.  The  work  might  not  have  been  as  ar- 
tistically done  as  the  wheels  were  revolving  away  from  him;  bat  it 
might  have  been  done  with  greater  safety.  He  was  not  required,  how- 
ever, to  exercise  the  best  judgment  possible.  He  was  only  called  upon 
to  exercise  such  a  degree  of  care  as  might  be  expected  of  persons  of 
reasonable  prudence  engaged  in  the  same  occupati<Hi.  The  wheels 
were  in  plam  view.  The  work  of  oHm^  the  machine  was  attended 
with  some  danger,  and  under  ordinary  circumstances  a  peraon  might 
be  guilty  of  negligence  in  permitting  his  hand  to  be  caught  in  these 
cogs.  Plaintiff  explains  by  saying  tiiat  he  saw  a  stone  coming  from 
above;  that  in  an  attempt  to  avoid  it  he  dodged,  and  his  arm  was 
cauffht. 

Much  time  was  taken  upon  the  argument  in  the  discussion  of  the 
question  of  fact  as  to  whether  there  was  a  platform  flush  with  the  top 
of  the  hopper  extending  over  these  wheels.  In  the  view  I  take  of  the 
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case,  that  is  not  a  very  material  point.  There  was  evidence  enough 
to  sustain  a  finding  of  negligence  on  the  part  of  the  defendant,  with- 
out considering  whether  the  platform  was  there  or  not.  Assuming 
that  the  platform  was  on  the  machine,  on  the  question  of  plaintiff's 
contributory  negligence,  it  could  not  be  held  as  matter  of. law  that 
plaintiff  was  ^ilty  of  negligence  in  changing  his  position  as  he  saw 
the  stone  c(Hnmg,  although  as  a  matter  of  fact  it  would  not  have  hit 
him,  had  he  remained  quiet.  Hie  jury  have  decided  that  he  was  not 
negligent  because  of  the  involuntary  movement  of  his  arm,  and  I  think 
their  iinding  in  this  respect  is  supported  by  the  evidence. 

The  charge  of  the  learned  trial  justice  was  exceedingly  fair,  the 
verdict  was  not  excessive,  and  the  judgment  and  order  must  be  af- 
firmed, with  costs.  AU  concur. 


OEIGER  RYAN. 
(Supreme  Oonrt  Appellate  Dlvlirfon,  Second  Department  Jannaiy  10,  1908.) 

1.  Mauxxoe!— CkBEuoniAi.  Mabbiaob— Cohabitation  and  Rbputateoh. 

Defendant  In  1867  married  before  a  JuBtiee  of  tbe  peace  a  woman  who 
had  formerly  lived  with  and  had  children  by  another  man;  no  marriage 
ceremony  havli^  ever  been  performed  between  them.  In  1871  defendant 
remarried  her  before  a  Catholic  priest.  She  and  defendant  IWed  to- 
gether continuously  and  openly  as  man  and  wife,  and  passed  and  were 
known  as  soch  fbr  86  years,  until  her  death  In  1003.  Hie  man  with 
whom  Bbe  had  formerly  lived'  died  about  188S.  Held,  that  their  open 
ccAabltatlon  after  tbe  death  of  the  man  with  whom  she  had  formerly 
lived  under  tbe  ceremonial  marriages  rendered  their  relation,  during  that 
period  at  least  that  of  husband  and  wlf& 

[Ed.  Notft^For  cases  In  point,  see  Gent  Dig.  vol.  84,  Marriage,  i  16.] 

2.  DSSCCNT    AND  DlSTVIBimON— CuiU    AS    SXTSVIVINO  HUSBAND— SriTLB- 

HENTa  AND  OdNVKTAIKXS  BETWEEN  DiSTBIBUTEEB. 

After  a  marriage  ceremony  between  defendant  and  a  woman  who  had 
previously  lived  with  and  bad  children  by  another  man,  they  lived  to- 
gether continuously  and  open^  as  man  and  wife,  and  passed  and  were 
known  as  such  until  after  the  death  of  tbe  man  with  wbnn  she  had 
formerly  lived,  tor  86  years,  and  until  her  death.  Held,  that  even  if  de- 
fendant was  not  her  widower,  by  reason  of  her  previous  cohabitation 
with  such  other  man  constituting  a  marriage,  bis  claim  that  he  was  her 
widower,  nnd  had  been  her  husband  from  the  time  of  their  marriage. 
WBB  a  1^1  basis  for  n  claim  by  bim  of  a  widower's  interest  In  her  pr<H>- 
erty,  and  a  release  by  her  children  to  bim  as  ber  administrator  and  con- 
veyances by  them  to  bim  in  settlement  of  ber  estate  should  not  be  set 
aside  on  the  ground  that  his  claim  was  false  and  fraudulent 

Hooker,  J.,  dissenting. 

Appeal  from  Special  Term,  Kings  County, 

Action  by  Caroline  F.  Geiger,  sometimes  known  as  Caroline  F.  Pet- 
tengill,  against  Roger  Ryan.  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed. 

In  June,  1807,  the  defendant,  a  Catholic,  was  married  by  a  Justice  of  the 
peace  In  Chicago,  IlL  The  woman  he  married  was  not  a  Catholic.  She  after- 
wards Joined  bis  faith,  and  they  were  married  again  in  a  Catholic  church 
by  a  Catholic  priest  In  St  Louis,  Mo.,  in  June,  1871.  Prom  tbe  time  of  their 
said  first  marriage  they  lived  together  continuously  and  openly  as  man  and 
wife  and  passed  and  were  known  as  such  to  all  for  80  years,  vkk,  until  she 
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died  Intestate  In  Janoary.  1903,  In  Brooklyn,  N.  X.,  where  they  bad  resided 
for  about  80  years.  The  deceased  wmnan  owned  a  lot  of  land  In  Brooklyn 
at  her  death,  and  also  some  personal  property.  The  defendant  obtained  let- 
ters of  administration  on  her  estate  as  ber  hnabaud. 

"Hie  foUowli^  facts  were  also  proved:  The  aald  deceased  lived  and  co- 
habited with  a  man  named  Dalton  in  the  city  of  New  York  prior  to  1867, 
and  had  three  children,  namely,  the  plaintiff,  another  daughter  and  a  son,  who 
are  claimed  to  be  by  the  said  Dalton,  and  are  all  still  allre;  cme  of  the  daugh- 
ters iMiiig  the  plaintiff.  No  marriage  ceremony  was  ever  performed  be- 
tween the  deceased  and  Dalton.  They  separated  In  or  about  ISOT.  and  the 
deceased  afterwards  went  to  Chicago  and  was  married  to  the  defendant,  as 
stated  above.  Dalton  died  In  18S4  or  1885,  t.  a,  about  18  years  before  she 
died.  The  plaintiff  lived  with  tbe  defendant  and  the  deceased  and  was 
brought  up  by  them. 

After  taking  out  letters  of  administration,  the  defendant  claimed  one-third 
of  the  personalty  as  widower  of  the  deceased,  and  also  a  widower's  estate  by 
tbe  curtesy  In  her  real  estate.  She  had  a  child  by  him  In  1868  who  died  In 
1870.  She  acquired  title  to  the  real  estate  In  1901.  He  divided  two-thlrda  of 
the  personalty  among  the  said  three  children  of  the  deceased,  and  also  paid  to 
each  $384.87  as  their  interest  In  the  real  property,  for  which  they  gave  him 
a  general  release,  and  conv^red  to  him  the  real  property. 

This  plaintiff,  one  of  the  said  daughters  of  the  deceased,  afterwards  repu- 
diated the  said  settlement,  tendered  back  the  m<mey  m  paid  to  her,  and 
brought  this  action  to  set  aride  the  said  general  release  and  conveyance,  on 
the  ground  that  tbe  d^endaQt's  statement  thnt  he  was  widower  of  the  deceas- 
ed was  false  and  fraudulent.  There  Is  no  finding  of  fact  that  the  actual  value 
of  the  said  real  or  personal  estate  was  greater  than  that  on  which  tbe  dis- 
tribution and  conveyance  were  made.  There  Is  a  finding  of  fact  that  at  the 
time  of  tbe  marriage  of  this  defendant  and  the  deceased,  ^die  was  the  wife  of 
Dalton  by  ber  cohabitation  with  him,  from  which  the  conclusions  of  law  are 
drawn  that  the  defendant  waa  not  iter  widower  and  thereby  entitled  to  share 
in  her  estate,  and  that  bis  stetonents  to  the  contrary  were  ftilse,  and  deceived 
the  plaintiff. 

Argued  before  HTRSCHBERG,  P.  J.,  and  HOOKER,  GAYNOR, 
RICH,  and  MILLER,  JJ. 

F.  A.  McCIoskey,  for  appellant. 
'Louis  Wertheimer,  for  respondent. 

GAYNOR,  J.  The  learned  trial  judge  stated  at  the  close  of  the  case 
that  he  would  not  stigmatize  tlic  plaintiff  and  the  other  two  children 
of  the  deceased  by  Daiton  as  illegitimate ;  that  he  "would  take  advan- 
tage of  the  presumption  of  law  and  find  that  it"  (i.  e.,  the  relation  be- 
tween the  deceased  and  Daiton)  "was  a  matrimonial  relation,"  although 
no  ceremony  of  marriage  was  ever  performed  between  them.  It  was 
not  at  all  necessary  to  decide  the  said  children  illegitimate  in  order  to 
give  judgment  for  the  defendant.  He  had  married  the  deceased  before 
a  civil  magistrate  in  1867,  and  again  in  a  Catholic  church  by  a  priest 
in  1871,  she  having  changed  to  his  faith,  and  lived  with  her  as  his  law- 
ful wife  for  36  years  after  such  civil  marriage  until  her  death  in  1903. 
Meanwhile  Daiton,  with  whom  the  deceased  had  lived  and  cohabited 
prior  to  1867,  had  died  in  1885.  The  undisputed  evidence  of  the  open 
cohabitation  of  the  defendant  and  the  deceased  as  husband  and  wife 
after  Daiton's  death,  i.  e.,  until  her  death,  under  the  said  ceremonial 
marriages,  amply  sufficed  to  prove  that  their  relation  during  that  period, 
at  all  events,  was  that  of  husband  and  wife,  and  that  he  was  her  lawful 
widower.  This  being  the  case,  the  finding  of  the  plaintiff's  legitimacy. 
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i.  e-^tiiat  the  deceased  and  Daiton  were  husband  and  -wife  up  the 
timedflus  death  iii  1885,  by  reason  of  their  cohabitation  prior  tb  l867, 

in  no  way  clashes  i^^ith  the  fact  that  the  deceased  was  the  defendant's 
lawful  Wife  at  least  after  Daiton  died  in  1885,  Other  than  the  finding  of 
fact  that  the  defendant  was  not  the  widower  of  the  deceased,  the  judg- 
ment has  nothing  to  -stand  on.  And  even  if  he  was  not  her  widower, 
his  claim  that  he  wast  and  also  that  he  was  her  husband  from  the 
tune  of  their  marriage,  based  as  it  was  on  the  two  ceremonial  mar- 
riages, and  a  continuous  matrimonial  life  with  her  oi  36  years,  was  in 
good  faith  and  not  fraudulent,  as  alleged  in  the  complaint  and  found, 
and  therefore  served  as  an  honest  and  legal  basis  for  His  claim  and  re- 
ceipt of  a  widower's  interest  in  the  property  of  the  deceased. 
The  judgment  should  be  reversea.         "  . 

Jndgment  reversed,  and  new  trial  granted;  conts  to  alilde  the  event 

■  .  mCH.  and  MILLER,  JJ^  concur.  HIRSCHBERG.  P.  J.,  not 
voting. 

HOOKER,  J.  (dissenting).  This  is  an  action  to  set  aside  a  deed 
and  release  on  the  ground  of  fraud.  The  facts  as  found  by  the  learned 
trial  court  are  that  the  plaintiff's  father  and  mother  were  married  and 
of  the  issue  the  plaintiff  is  one  of  the  children ;  that  the  plaintiff's 
iDiother  abandoned  her  father,  went  to  Chicago,  and  was  married  to 
the  defendant  by  a  justice  of  the  peace  and  within  about  a  year  the 
diild  Harriet,  was  bom  to  the  defendant  and  plaintiff's  mother;  that 
the  child  died  at  about  the  age  of  two  years,  and  within  a  year  or  so 
after  that,  in  1871,  the  defendant  and  the  plaintiff's  mother  were  mar- 
ried in  St.  Louis  by  a  Catholic  priest;  that  the  plaintiff's  father  died 
about  the  year  1884;  that  since  tiie  two  cu'enuxiial  marriages  between 
the  defendant  and  the  plamtiff's  mother  they-  have  lived  together  as 
man  and  wife  continuously,  and  were  so  living  at  the  time  of  the  death 
of  i>laiiitifFs  mother  in  January,  1903 ;  that  the  defendant,  claiming  to 
be  the  widower  of  the  plaintiff's  mother,  procured  letters  of  admin- 
.istration  on  her  estate  and  clauned  to  be  entitled  to  a  tenancy  by  the 
curtesy  in  the  real  property  she  left  and  to  his  share  as  widower  in  the 
personalty;  that  he  represented  to  the  plaintiff  that  he  was  such  wid- 
ower,  and  on  the  basis  of  such  representation  she,  relying  upon  it,  pro- 
cured the  plaintiffs  consent  to  tiie  settlement  of  her  mother's  estate 
iipbn  a  plan  which  would  have  been  correct  had  he  been  die  widower 
and  entitled  to  curtesy,  but  which  were  in  fraud  of  her  rights,  if  he  was 
not  widower.  On  these  facts  the  learned  trial  court  directed  judg- 
ment for  the  plaintiff',  and  the  defendant  appeals. 

The  attack  is  upon  the  findings  of  fact  in  relation  to  the  marriage  of 
the  plaintiff's  mother  to  these  two  men.  Naturally  the  first  inquiry  is 
whether  the  defendant  was  the  widower  of  the  plaintiff's  mother. 
There  is  no  direct  evidence  that  plaintiff's  parents  were  ever  married ; 
but  there  is  evidence  that  they  hved  togetiier  as  man  and  wife,  had 
three  children,  and  that  the  plaintiff's  mother  went  as  his  wife,  was 
■tcnown  among  i  the  neighbors  as  su^,  and  the  children  bore  their  fa- 
ther's name.    This  family  condition  existed  several  years  at  least. 
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The  presumption  is  that  the  plaintiff's  parents  were  actually  married. 
GaU  V.  GaU,  114  N.  Y.  109,  118.  31  N.  E.  106.  If  the  plaintiff's  pM-- 
ents  were  actually  married,  and  not  divcrced,  and  her  father  was  still 
living  at  the  time  of  the  marriage  «remonies  between  the  defendant 
and  the  plaintiff's  mother,  the  marriage  between  them  was  void  ab 
initio,  and  their  relations  were  meretricious,  and  not  matrimonial. 
But  iJiere  is  no  proof  of  such  a  divorce,  and  certainly  it  cannot  be  pre- 
sumed (Clayton  v.  Wardell,  4  N.  Y.  236) ;  and  there  is  proof  that  the 
plaintiff  saw  and  visited  her  natural  father  after  the  ceremcmy  in  St. 
Louis,  and  that  he  died  about  1884.  The  relations  between  the  de- 
fendant and  the  plaintiff's  mother  cMnmenced  as  meretridous,  and,  al- 
though they  lived  together  for  many  years  and  were  reputed  to  be 
man  and  wife,  the  presumption  that  they  were  actually  married  does 
not  arise,  in  the  absence  of  at  least  some  proof  that  at  some  time  after 
the  death  of  plaintiff's  father,  when  they  could  lawfully  be  married, 
there  was  an  intent  on  their  part  to  change  the  character  of  their  rela- 
tionship. The  record  contains  no  evidence  from  which  a  change  of 
their  relationship  could  be  presumed  after  the  death  of  her  husband 
in  1884.  It  seems  to  me,  therefore,  entirely  clear  from  this  record 
that  the  defendant  was  not  the  widower  of  uie  plaintiff's  mother. 

Upon  the  question  of  fraud,  tfie  defendant  better  tlian  any  person 
else  knew  the  true  relationship  that  existed  between  him  and  the  plain- 
tiff's mother  after  the  death  of  the  plaintiff's  father,  and  especially  did 
he  know  this  better  than  the  plaintiff.  It  seems  to  me  apparent  that 
she  relied  upon  his  representation,  and  that  she  had  a  right  to  do  80. 

The  judgment  ai^ealed  from  should  be  afilirmed,  with  costs. 


WOOL8ET  T.  BROOKLYN  HBUQHTS  R.  GO. 
(Snpreme  Court  Ai^MlIate  Dlvlsloii.  Second  Department  Janaary  10,  190ft,) 

1.  CUbbisbs— Oabbugs  or  Passekgebs— Neolioencb— Platfobub. 

That  there  was  a  space  of  10  Inches  between  the  station  and  car  plat- 
forms does  not  of  Itself  constitute  negHj^ence. 
[Ed.  Note. — For  cases  In  point  see  Cent  Dig.  vol.  0,  Carriers,  {  1143.] 

2.  Same:— Takinq  Up  Passenoebs. 

Where,  owing  to  the  varying  widths  of  a  railroad  company's  cars,  the 
space  between  the  platform  of  a  car  and  the  station  platform  varied.  It 
was  the  duty  of  the  railroad  company  to  use  reasonable  care  to  prevent 
accident  by  giving  warning  to  one  moving  In  the  midst  of  a  crowd  of  pas- 
sengers seeking  to  board  one  of  the  narrower  cars  of  the  space  t)etweeD 
the  platforms  of  the  car  and  station. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  9,  Carriers,  {  1156.] 

3.  Same— Action  fob  Injubt— Inbtbuctions. 

A  requested  charge  In  an  action  for  Injury  to  a  passenger  respecting 
the  "proximate  or  principal  cause"  was  bad  for  using  the  word  "iHrln- 
cipal,"  which  Is  not  a  anonym  of  "proximate." 

4.  Saue— IXnY  TO  OlVB  WABniNO. 

Where  a  passenger  knows  of  an  opening  between  the  car  and  statlw 
platforms,  the  railroad  company  U  not  liable  for  failure  to  glTe  warning 
thereof. 
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Appeal  from  Trial  Term,  Kings  County. 

Action  for  persMial  injury  by  I«izzie  Woolsey  against  the  Brooklyn 
Heights  Railroad  CcHnpany.  From  a  judgment  for  plaintiff,  and  an 
order  denying  a  new  trial,  defendant  appeals.  Reversed,  and  new  trial 
granted.  ■ 

Argued  before  HIRSCHBERG,  P.  L,  and  WOODWARD,  TENKS,  • 
HOOKER,  and  MILLER,  JJ. 

D.  A.  Marsh,  for  appellant. 
Adoli^  Ruger,  iar  respondent 

MILLER,  J.  I  am  unwilling  to  decide  that  a  Jury  may  find  negli- 
gence from  the  bare  fact  of  the  existence  of  a  space  of  10  inches  (the 
credible  testimony  is  that  the  space  in  the  case  at  1>ar  was  7^2  inches) 
between  the  station  and  car  platforms.  The  statement  in  the  opinion 
in  Ryan  v.  Manhattan  R.  Co.,  121  N.  Y.  126,  23  N.  E.  1131,  that  "on  a 
perfectly  straight  track  3  or  4  inches  of  separation  would  be  all  that 
necessity  required  and  as  much  as  should  be  usually  maintained,"  is 
dictum.  The  court  held  that  the  negligence  charged  in  that  case  was 
wholly  unproved.  The  case  of  Boyce  v.  Manhattan  R.  Co.,  118  N.  Y. 
314,  d3  N.  E.  304,  dealt  with  the  precautions  which  an  elevated  rail- 
way company  should  exercise  where  there  was  an  open  space  14  inches 
wide  between  the  station  and  car  platforms.  It  did  not  decide  that  neg- 
ligence could  be  inferred  from  the  existence  of  the  space,  standing 
aK>ne.  And,  while  Langtn  v.  N.  Y.  &  Brooklyn  Bridge,  10  App.  Div. 
529,  42  N.  Y.  Supp.  363,  differs  from  the  case  at  bar,  in  that  the  open- 
ing or  space  was  at  a  curve,  the  reasoning  of  Mr.  Justice  Willard  Bart- 
lett,  writing  for  the  court  in  that  case,  tends  to  support  the  appellant's 
ai^tmient  in  the  case  at  bar.  I  do  not  think  the  defendant  was  negli- 
g«it  for  running  its  ordinary  cars  over  the  bridge.  As  these  cars  were 
narrower  than  the  regular  bridge  cars,  the  open  space  between  the  sta- 
tion platform  and  the  platform  of  the  narrower  cars  was  necessary, 
unless  the  defendant  discarded  some  of  its  cars.  I  do  not  think  it  was 
obliged  to  do  this.  It  was  only  required  to  exercise  reasonable  care  so 
far  as  the  question  now  involved  was  concerned,  and  I  think  it  would 
be  imposing  an  uncalled-for  burden  upon  the  defendant  to  permit  a 
jury  to  find  negligence  from  the  bare  fact  tfiat  in  the  development  of 
means  of  transportation  it  has  come  about  that  cars  of  unequal  width 
are  run  across  the  bridge.  While  the  case  of  Lafflin  v.  Buff.  &  S.  W. 
R.  R.  Co.,  106  N.  Y.  138, 12  N.  E.  599,  60  Am.  Rep.  433,  is  not  directly 
in  point,  as  the  defendant  in  that  case  was  a  steam  road  and  the  acci- 
dent occurred  at  an  ordinal^  station  platform,  I  think  that  the  rule  of 
responsibility  stated  is  applicable  to  the  case  at  bar  so  far  as  the  ex- 
istence of  the  space,  standing  alone,  is  concerned. 

But,  while  negligence  could  not  be  inferred  from  that  bare  fact,  I 
think  that  the  defendant  was  called  upon  to  exercise  a  precaution  not 
required  in  the  Lafflin  Case,  and  that  by  reason  of  the  varying  widths 
of  the  defendant's  cars,  the  conditions  of  travel  in  the  city  of  New 
York,  and  the  varying  spaces  between  car  and  station  platforms  at 
different  points,  the  defendant  was  called  upon  to  use  reasonable  care 
to  prevent  accidents  by  giving  warning.   If  it  were  undisputed  that 
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the  guard  warned  the  plaintiff  of  the  opening  befcwe  she  attempted 
to  board  the  car,  I  do  not  think  any  of  us  would  say  'that  the  defend- 
ant was  guilty  of  negligence.  The  plaintiff's  theory  of  the  case,  liti- 
gated by  consent,  was  that  there  was  a  combination  of  circumstances ; 
i.  e.,  an  open  space  varying  w,ith  the  different  widths  of  cars,  a  crowded 
platform,  and  failure  to  give  adequate  warning.  There  can  be  no 
doubt  that  that  Situation  presented  a  questiwi  for  the  jury  ;  but  I  think 
the  court  erred  in  refusing  to  charge  as  requested  upon  the  point  al- 
ready discussed. 

The  request  to  charge  respecting  the  ^'proximate  or  principal  cause" 
was  bad  tor  using  the  word  "principal,"  which  is  not  a  synonym  of 
"proximate";  hence  it  was  not  error  to  refuse  the  request.  I  think, 
however,  the  court  erred  in  refusing  to  charge  that,  if  the  plaintiff 
knew  of  the  opening,  then  there  was  no  necessity  to  give  her  any  warn- 
ing. The  request,  fairly  interpreted,  meant  that  the  plaintiff  could 
not  recover  if  she  had  knowledge  at  the  time.  The  plaintiff  testified 
that  she  had  never  ridden  on  one  of  these  cars  before;  but  the  jury 
were  not  bound  to  believe  her.  The  object  of  the  warning  was  to  give 
the  passengers  notice  of  what  they  did  not  know,  or  possibly  to  call 
their  attention  to  a  fact  from  which  it  might  m(»nentarily  have  been 
diverted.  Upon  the  question  of  freedom  from  ctHitributory  negligence, 
the  plaintiff  rested  her  case  upon  the  assertion  of  lade  of  knowledge,, 
and  the  refusal  to  charge  as  requested  may  have  misled  the  jury. 

The  judgment  should  be  reversed. 

Judgment  and  order  terersed,  and  new  trial  granted ;  oovta  to  abide  the 
evoit  WOODWARD  and  JENKS,  JJ.,  coDcnr.  UOOKEEt,  concort  In 
remit    HIRSCHBEBO,  P.       not  voting. 

HOOKER,  J.  The  action  is  for  damages  for  personal  injuries. 
The  plaintiff,  while  attempting  to  board  the  defendant's  car,  stei^>ed 
into  an  open  space  between  the  car  platform  and  the  station  platform 
at  the  Manhattan  end  of  the  Brooklyn  Bridge.  Some  of  the  plain- 
tiff's witnesses  described  the  space  as  10  inches  in  width.  The  only 
ground  of  negligence  alleged  in  the  complaint  is  that  the  defendant 
carelessly  and  negligently  caused  and  permitted  a  car  which  the  plain- 
tiff was  attempting  to  board  to  be  and  remain  so  constructed  as  to 
permit  a  large  space  or  opening  to  exist  between  the  edge  of  the  sta- 
tion platform  arid  the  platform  of  the  car,  which  was  intended  as  a 
means  of  access  into  said  car.  Although  this  was  the  only  ground 
of  negligence  diarged,  the  plaintiff  without  objecticm  proved  tlut» 
while  she,  with  other  passengers,  was  boarding  the  car,  the  defendant 
gave  no  warning  of  tfie  existence  of  this  space.  The  defendant  in- 
troduced evidence  tending  to  prove  that  adequate  warning  was  given, 
and  the  case  was  submitted  to  the  jury  on  both  theories.  The  defend- 
ant raised  the  question  on  the  trial,  and  urges  it  here,  that  it  was  not 
negligent  in  permitting  this  space  to  exist. 

The  platforms  upon  the  Brooklyn  Bridge,  as  appears  in  the  evidence, 
were  originally  built  to  accommodate  bridge  trains.  After  their  con- 
struction, trains  of  the  defendant  railroad  came  to  be  operated  across 
the  bridge  and  to  use  the  same  platforms.  The  regular  bridge  cars 
appear  to  be  somewhat  wider  than  the  cars  which  compose  the  defend- 
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ant's  trains;  and,  while  there  is  a  small  space  between  the  platforms  of 
the  regular  bridge  cars  and  the  station  platform  at  the  place  where  the 
plaintiff  was  injured,  provided  on  account  of  the  inevitable  oscillation 
of  the  cars,  the  space  is  considerably  wider  than  need  be  when  the  de- 
fendant's narrower  cars  are  using  the  platform.  The  track  was  straight 
at  this  point.  In  my  ofanion  it  is  a  question  of  fact  for  the  jury  under 
die  circumstances  to  say  whether  the  defendant  was  n^ligent  in  per- 
mitting such  a  conditicm  to  exist  where  passengers  are  invited  to  leave 
and  board  the  train. 

In  Boyce  v.  Manhattan  Railway  Co.,  118  N.  Y.  314,  23  N.  E.  304, 
the  plaintiff  was  injured  by  stepping  into  a  space  between  the  car  plat- 
form and  the  station  platform,  about  14  inches  wide,  where  the  station 
was  built  on  a  curve  and  the  car  formed  a  tangent  to  the  curve  of  the 
station  platform.  The  court  did  not  deem  it  essential  to  determine 
why  the  railroad  was  constructed  with  so  sharp  a  curve  at  the  place 
where  the  accident  occurred,  but  pointed  out  that,  even  if  the  open 
space  was  necessary,  owing  to  the  peculiarities  of  the  locaticm,  some 
precaution  o)uld  have  been  adopted,  such  as  stationing  a  trainman  to 
warn  and  assist  passengers  in  alighting,  a  plank  could  have  been 
thrown  across,  or  in  any  event  tiie  unguarded  hple  could  have  been  well 
lighted,  so  as  to  be  easily  seen.  None  of  these  precautions  had  been 
adc^ted,  and  the  court  determined  that  the  submission  of  the  case  to 
the  jury,  with  instructions  that  they  were  to  say  under  all  the  circum- 
stances whether  the  defendant  was  guilty  of  negligence  that  caused  the 
plaintiff's  injuries,  was  not  error. 

In  Ryan  v.  Metropolitan  Railway  Co.,  131  N.  Y.  126,  23  N.  E.  1131, 
the  plaintiff  was  injured  by  falling  into  a  space  between  the  station 
platform  and  one  of  the  defendant's  cars,  which  was  variously  de- 
scribed by  the  witnesses  to  be  from  7  to  15  inches  in  width.  The  neg- 
ligence alleged  was  the  allowance  of  such  a  space  to  exist.  The  sta- 
tion was  there  built  upon  a  curve,  so  that  the'platform  was  convex  to- 
ward the  track.  The  court  determined  tfiat  where  a  station  is  located 
upon  a  curve,  in  that  manner,  the  necessary  result  of  the  practical  op- 
eration of  the  road  will  leave  the  ends  of  the  car,  where  the  platforms 
are,  further  away  trcxn  the  station  platform  than  the  center  of  the 
car,  and  that  the  bare  fact  of  Uie  existence  of  the  opening  between  the 
car  platform  and  the  station  is  not  and  cannot  be  deemed  negligence, 
and  said: 

"CoDcededly  some  opening  was  necessary.  The  cars  must  not  scrape  the 
platform  of  tbe  station,  and  must  be  far  enough  away  to  allow  for  the  oscilla- 
tion and  swayli^  of  the  train.  On  a  perfectly  straight  track  three  or  four 
Inches  of  separation  would  be  all  that  necessity  required  and  as  much  as 
sbonld  be  usually  maintained.  But  a  perfectly  straight  line  cannot  every- 
where be  eonstmcted." 

And,  proceeding  to  state  that  curves  in  the  track  were  inevitable,  and 
the  location  of  stations  upon  curves  was  dictated  by  the  public  omven- 
ience,  the  court  continued : 

**But  a  new  necpsslty  thereupon  became  manifest  The  body  of  a  car  forms 
an  unbending  straight  line,  and  wherever  there  Is  a  curve  becomes  the  chord 
of  an  arc.  If  the  outer  line  of  the  platform,  following  the  curve  of  the  traek, 
as  it  should  to  brli^  all  points  as  near  as  possible  to  the  train,  shows  a 
convexity  to  the  cars,  any  one  of  them  In  passing  will  have  its  center  nearer 
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to  ttie  rtatloa  than  one  or  both  ends.  If  the  car  stops,  and  tbe  center  Is  wltb- 
In  fonr  Inches  of  tbe  platform,  one  or  both  ends  will  be  forttaer  away,  depaid> 
Ing  iip<m  the  character  or  degree  of  the  carre" 

In  Langin  v.  New  York  &  Brooklyn  Bridge,  10  App.  Div.  629,  43 
N.  Y.  Supp.  353,  the  plaintiff  was  injured  by  falling  into  a  space  be- 
tween the  platform  of  the  car  and  the  curved  edge  of  defendant's  sta- 
tion. That  case  does  not  determine  that  the  existence  of  a  space  of 
12  inches  where  the  station  is  built  along  a  straight  line  of  track  is 
not  negligence,  but  rather  that  in  a  case  of  this  sort,  where  the  ordi- 
nary lights  were  not  sufficient  to  reveal  the  conditions  to  the  plaintiff 
because  of  the  crowded  condition  of  travel,  and  the  defendant  under- 
took to  warn  passengers  of  the  existence  of  the  opening,  the  defendant 
was  not  required  to  give  a  warning  which  was  actually  brought  to  the 
notice  of  the  plaintiff  but  that: 

"Tbe  ttm^  uttenmce  ot  cantlonair  words  In  aodi  a  tone  and  of  snch  a 
character  that  they  ought  to  be,  and  naturally  would  be,  heard  and  nndwstood 
by  passengers  tflvlog  ordinary  attentloa  to  what  Is  gobig  on  around  them.  Is 
a  full  discbarge  of  tbe  obligation  which  tbe  law  Imposes  upon  the  onmwm  car- 
rier under  sach  drcnmstances." 

In  Coogan  v.  Interborough  Rapid  Transit  Co.,  50  Misc.  Rep.  562, 
99  N.  Y.  Supp.  382,  the  plaintiff  was  injured  by  stepping  into  a  space 
of  9  inches  between  the  car  and  the  station  platform,  made  necessary 
because  the  station  was  built  on  a  curve,  and  the  stationary  car  was  tan- 
gent to  it.  The  only  negligence  claimed  was  the  omission  to  pve 
warning  of  the  existence  of  the  space.  The  court  approved  the  find- 
ing of  the  lower  court  that  ordinary  care  upon  the  part  of  the  defend- 
ant required  the  giving  of  such  warning,  but  held  that  under  the  cir- 
cumstances of  the  case  tiie  plaintiff  did  not  show  the  defendant's  omis- 
sion in  this  respect. 

None  of  the  foregoing  cases,  which  are  relied  upon  by  the  defendant, 
goes  to  the  extent  of  holding  that  as  matter  of  law  it  is  not  negligence 
for  a  defendant  to  allow  a  space  of  10  inches  where  the  station  is  built 
at  a  pCHUt  where  the  track  is  straight.  In  the  case  at  bar  there  was  no 
curve  in  the  line  of  the  railroad,  and  tiiere  was  nothing  to  prevent  the 
bringing  of  the  car  platform  as  close  to  the  station  platform  as  due  re- 
gard for  the  oscillation  of  the  car  would  permit,  except  the  fact  that 
the  defendant  was  endeavoring  to  operate  cars  through  the  station  for 
which  the  station  was  not  built,  nor  was  ever  intended.  In  its  endeav- 
or to  accommodate  platforms  built  for  the  wider  bridge  cars  to  its  own 
equipment,  the  defendant  has  permitted  a  space  to  exist  concededly 
wider  than  necessary,  and  which  some  of  the  plaintiff's  witnesses  de- 
scribe as  10  inches.  In  traversing  a  space  of  this  character  one  must 
ordinarily  step  so  that  the  distance  between  where  his  toe  leaves  the 
ground  and  the  other  heel  strikes  it  is  greater  than  the  distance  sought 
to  be  traversed.  Cwnmon  knowledge  teaches  us  that  this  approaches 
the  full  length  of  an  ordinary  short  step.  It  is  also  a  matter  of  com- 
mon knowledge  that  one  moving  in  the  midst  of  a  crowd  of  passengers 
sudi  as  there  was  in  this  case,  seeking  to  board  a  train,  cannot  ordi- 
narily take  full  steps,  but  must  be  content  to  accommodate  himself  to 
the  motion  of  the  crowd  by  stepping  shorter.  The  existence  of  so  wide 
a  space  practically  made  it  necessary  to  step  in  precisely  the  right  place. 
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with  but  little  margin  of  variaticm.  The  oscillation  of  the  car  did  not 
reqtiire  so  large  a  space,  and  in  my  opinion  it  was  for  the  jury  to  de- 
termine whether  the  defendant  discharged  its  full  duty  to  passengers 
in  allowing  a  space  to  exist  substantially  larger  than  the  absolute  re- 
quirements of  the  case  demanded.  There  is  nothing  to  show  that  it  was 
necessary  to  operate  past  the  station  cars  of  varymg  widths.  It  is  to 
be  remembered  that  uiis  is  not  a  case  where  passengers  are  required 
to  use  the  car  steps  for  egfress  and  ingress,  but  rather  is  a  case  where 
the  carrier  provides  a  station  platform  substantially  on  the  same  level 
as  the  car  platform. 

For  a  refusal  of  the  court  to  charge  one  of  the  defendant's  requests, 
however,  I  think  that  the  judgment  must  be  reversed.  It  appeared  that 
the  crowd  of  passengers  with  whom  the  plaintiff  attempted  to  board 
the  car  was  large,  and  there  was  a  good  deal  of  crowding  and  pushii^. 
The  plaintiff  on  cross-examination  testified : 

"I  dont  know  wbetber  It  was  tbe  people  crowding  behind  me  and  those  In 
front  of  me  that  pntfied  me  down  Into  this  space.  That  Is  the  best  answer 
I  can  glrew  I  never  knew  bow  tt  happened,  only  I  was  down  there  b^re  I 

knew  it" 

In  answer  to  a  questi<»i  by  the  court  the  plaintiff  said : 
"We  were  crowded  against  each  other,  as  dose  ss  we  could  be." 

The  defendant  called  the  witness  Tilden  solely  in  an  endeavor  to 
show  that  the  crowd  was  so  unruly  and  so  desirous  of  boarding  the 
train  at  once  that  the  plaintiff  fell  into  the  space  because  she  was  pushed 
and  crowded  there  by  the  pec^e  surrounding  her.  He  testified  that, 
when  the  train  which  they  were  to  board  came  in  and  the  gates  were 
opened,  the  crowd  "all  tried  to  get  in  first,  tiiey  pushed,  they  crowded," 
and  that  the  pushing  of  the  crowd  was  such  that  he  was  forced  for- 
ward, and  in  attempting  to  board  the  adjoining  platform  of  the  next 
car  he  fell  forward  and  his  arm  was  thrust  through  the  car  window. 

The  defendant  asked  the  court  to  cliarge  tlie  jury  that,  if  the  proxi- 
mate or  principal  cause  of  this  accident  was  the  pushing  or  jostling  of 
other  passengers  intending  to  board  the  car,  then  the  plaintiff .  cannot 
recover.  The  court  refused  to  charge  as  requested,  and  the  defendant 
excepted.  The  request  should  have  been  granted.  The  charge  of 
ne^bgence  was  that  the  defendant  permitted  so  large  an  (^>ening  to 
exist,  and  not  that  it  permitted  an  unduly  Urge  crowd  upon  the  station 
platform,  or  failed  to  preserve  order  Iberein.  The  defendant  cross- 
examined  the  plaintiff,  and  sw<M-e  &e  witness  Tildra  for  the  purpose 
of  showing  that  the  accident  was  caused  by  the  pushing  of  the  crowd, 
rather  than  on  account  of  the  excessive  width  of  the  space,  and  the 
testimcmy  so  elicited  was  s(Mne  evidence  thereof.  If  the  jury  had  been 
permitted  to  consider  it,  and  had  found  that  the  accident  happened  so, 
it  would  have  been  a  complete  defense  to  the  action.  The  diarge  was 
in  effect  a  denial  to  the  defendant  of  its  right  to  have  the  jury  consider 
one  of  the  defenses  it  had  by  sufiicient  evidence  sought  to  make  out. 

The  judgment  should  be  reversed,  and  a  new  trial  granted;  costs 
to  abide  the  event 


Digitized  by 


22 


108  NBW  TORK  SUPPLBMRNT 
and  Ul  New  York  Stat*  R«portN> 


(Sup.  Ct 


GOLWELI/  V.  E.  R.  ALLEN  FOUNDRY  GO. 
(Snitfeme  Ooart,  Appellate  DfTlsIon,  Second  Department  January  10,  1906.) 

BBOKUS— GONTSACIS— ABAITDO  RUERT— InaZBUCTIOHS. 

A  castings  broker  negotiated  a  contract  for  castlnge  to  be  furnished  by 
defendant  to  a  manufacturer  under  an  arrangement  for  one-fourth  of  a 
cent  a  pound  commission.  After  the  delivery  of  a  trial  order  the  manu- 
facturer refused  to  do  badness  with  defendant  through  a  broker,  and  so 
Informed  the  broker.  He  att«npted  to  induce  it  to  change  its  determina- 
tion, and,  finding  blmaelf  unable  to  do  so,  attempted  to  Induce  it  to  place 
its  bnslness  wltb  other  foundries.  The  manufacturer  thereafter  parcbas- 
ed  castings  direct  from  defoidaiit,  for  which  the  broker  claimed  commis- 
sions. Held,  that  the  Joiy  was  authorized  to  fhid  an  attranpt  of  the  bro- 
ker and  defendant  to  abandon  the  contract  for  commissions,  and  that  the 
court  erred  In  refusing  to  charge  that,  If  the  contract  was  abandoned 
after  the  delivery  of  the  trial  order  and  before  the  manufacturer  n^o- 
ttated  with  defendant  direct  then  defendant  was  entitled  to  make  a  new 
extract  for  castings  wltiiout  liability  for  commissi ona. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Robert  Colwell,  Jr.,  against  the  E.  R.  Allen  Foundrv' 
Company,  revived  after  the  death  of  the  plaintiff  in  the  name  of  Rob- 
ert Colwell,  as  administrator,  etc,  of  decedent's  estate.  From  a  judg- 
ment for  {^intiff ,  and  from  an  order  denying  defendant's  motion  for 
a  new  triiu,  defendant  appeals.   Reversed,  and  new  trial  granted. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

James  O.  Sebring,  for  appellant 
George  W.  Wingate,  for  respondent 

HOOKER,  J.  This  verdict  represents  a  commission  of  one-fourth 

of  a  cent  per  pound  upon  castings  manufactured  by  the  defendant  for 
the  Parsons  Manufacturing  Company,  to  which  company  the  defend- 
ant had  been  introduced  by  the  plaintiff's  intestate,  Robert  Colwell, 
Jr.,  a  broker  in  castings.  The  broker  died  subsequent  to  the  action, 
and  the  present  plaintiff,  his  administrator,  was  substituted  as  plain- 
tiff. The  plaintiff's  evidence  tended  to  show  that  Mr.  Allen,  whose 
authority  to  bind  the  defendant  was  undisputed,  called  on  Colwell, 
Jr.,  the  broker,  seeking  contracts  for  the  manufacture  of  castings; 
that  the  broker  showed  him  a  blue  print  of  a  design  of  a  grate  bar 
casting,  and  after  some  discussion  between  them  Allen  stated  he  felt 
sure  that  the  defendant  could  make  that  casting  and  that  he  would 
like  to  see  the  casting  himself,  and  stated  that  if  the  broker  would 
take  him  to  a  place  where  he  could  see  the  castings  himself,  so  that 
he  could  determine  whether  he  could  make  them,  and  if  he  undertook 
to  make  any  castings  for  this  concern,  he  would  pay  the  broker  one- 
quarter  of  a  cent  a  pound  commission  on  all  that  he  sold  them,  pro- 
vided the  brdcer  would  take  him,  after  he  had  seen  the  casting  and 
derided  whether  he  could  make  it,  to  the  principal,  and  let  him  make 
his  own  price  and  do  his  own  negotiating  as  to  the  price  and  time  of 
delivery.  The  broker  accepted  the  proposition,  exhibited  the  castings. 
Alien  was  satisfied  that  his  concern  could  make  them,  the  broker  in- 
troduced Allen  to  the  Parsons  Manufacturing  Company,  the  consumer 
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of  those  castings,  and  there  resulted  a  contract  between  the  Parsons 
Manufacturing  Company  and  this  defendant  for  the  manufacturing  of 
two  car  loads  of  castings  for  the  defendant  as  a  trial  order,  which  were 
delivered  by  the  defendant  and  paid  for  by  the  Parsons  Manufactur- 
ing Ctxnpany,  out  of  which  payments  the  defendant  remitted  to  the 
biDker  a  quarter  of  a  cent  a  pound.  After  this  delivery  Allen  called 
upcm  the  Parsons  Company  seeking  more  business,  and  was  asked 
whether  there  was  any  commissionman  or  broker  between  the  Par- 
sons Company  and  the  defendant.  He  stated  that  there  was.  The 
broker  was  Mr,  Col  well,  and  was  then  advised  that  the  Parsons  Com- 
pany would  not  deal  with  any  manufacturer  where  there  was  a  broker 
between  them  for  two  or  three  reasons,  which  were  enumerated,  and 
was  advised  that  this  condition  would  prevent  further  business  be- 
tween them.  Allen  repeated  the  incident  to  the  broker,  who  replied, 
"I  am  sorry  about  that."  Later  tiie  broker  called  upon  the  Parsons 
Manufacturing  Company  in  an  endeavor  to  bririg'  about  .a  resumption 
of  dealing  between  it  and  the  defendant,  but  was  told  what  Mr.  Allen 
had  'been  advised,  namely,  that  they  would  not  deal  with  a  manufac- 
turer where  there  was  a  broker  between  them.  A  week  or  so  later 
the  Parsons  Company  received  some  large  orders,  which  necessitated 
an  unusually  large  number  of  castings  in  a  shoi^  time,  and  it  com- 
menced negotiations  direct  with  the  defendant  for  the  supplying  by  it 
of  certain  casting^,  similar  in  the  main  to  the  two  car  loads  of  cast- 
ings which  had  been  nuinufactured  as  a  trial  order..  From  that  time 
up  to  the  commencement  of  the  action  die  defendant  manufactured 
for  and  delivered  to  the  Parsons  Company  several  hundred  thousand 
pounds  of  castings,  on  which  it  has  refused  to  pay  the  broker  any  com- 
missions. This  action  was  to  recover  commissions  on  all  deliveries 
subsequent  to  the  two  car  loads  of  the  trial  order. 

The  defendant  asked  the  court  to  charge  the  jury  that,  if  the  con- 
tract between  the  defendant  and  Colwell  was  abandoned  by  the  par- 
ties after  the  delivery  of  the  two  car  loads  of  the  trial  order  and  be- 
fore the  negotiating  of  the  Parsons  .  OMnpany  with  the  defendant  di- 
rect, then  the  defendant  had  a  right  after  tliat  to  take  up  the  matter 
with  die  Parsons  Manufacturing- Goi^anyt  and,*  if  tH^' obtained  busi- 
ness from  the  Parsons  Manufacturing  Comply  after  thai;  Colwell 
was  not  entitled  to  the  commissions  thereon.  This  request  was  re- 
fused, and  the  defendant  excepted.  ■  As  an  abstract  proposition  of 
law,  it  carmot  be  doubted  that  the  request  expressed  the  true  legal  prin- 
ciple; for,  generally,  if  the  parties. to  a  contract  by  mutual  consent  ab- 
rogate or  by  their  conduct  abandon  the  contract  between  them,  eithei 
party  is  free  to  contract  elsewhere,  without  pespect  to  the  provisions 
of  the  former  contract.  The  request  was  refused  by  the  learned  trial 
court,  evidently,  upon  the  theory  that  there  was. not  only  no  evidence 
of  a  mutual  abrogation  of  the  contract  for  the  payment  of  commissions, 
but  also  no  evidence  of  an  abandonment  of  that  contract  between  the 
broker  and  the  defendant.  We  think,  however,  the  court  fell  into  er- 
ror, and  that  the  jury  would  have  been  justified  in  finding  that  it  wasi 
the  intent  of  Colwell  and  the  defendant  to  abandon  the  contract  for 
the  payment  of  commission ;  for  the  statements  and  conduct  of  Col- 
well were  susceptible  of  that  interpretation,  and  it  was  for  the  jury  to 
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say  whether  or  not  there  was  a  mutual  intent  to  abandon.  Colwell  had 
been  told  that  because  of  his  presence  in  the  deal  there  could'  be  no  fur- 
ther dealings  between  the  Parsons  Company  and  the  defendant.  He 
expressed  regret,  and  at  once  called  upcMi  tiiie  Parsons  Company  and 
made  an  effort  to  induce  them  to  revise  their  determination,  and  later, 
when  he  found  himself  unable  to  induce  the  Parsons  Company  to  deal 
with  the  defendant,  tried  to  get  them  to  i^ace  their  business  with 
other  foundries.  For  this  error  in  refusing  to  charge  as  requested,  the 
judgment  must  be  reversed. 

The  jud^ent  and  order  should  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event.  AU  ccmcur. 


PEOPLE  T.  UEMOBIO. 
(Supreme  CSonrt,  An[>eUate  Dtrislon,  Second  Deimrtment  Jannary  "iO,  190&> 

1.  ^nUTOIfS— CABBTIKa  PiSTOIr-BlOHT  ON  OHE'B  OWH  PBBMISES. 

Under  Fen.  Code,  8  410,  declaring  It  an  offense  it  one  shall  have  or  car- 
ry concealed  on  hie  person  In  a  city  a  pistol.  It  Is  no  defense  that  a  per- 
son Is  on  his  own  praises. 

[Ed.  Mot& — For  cases  in  point,  see  Cent  Dig.  vol.  48,  Weapons,  fi  &] 

2.  Saub— InTBNT— EviDBncE— PBESUlfPnOn. 

Under  Pen.  Code,  8  410,  declaring  It  an  (^ense  it  one  shall  have  or 
carry  concealed  on  his  person  a  pistol,  there  being  no  provision  as  to  in- 
tent to  use  the  aam^  the  intent  may  be  preaomed  from  the  commission  of 
the  act 

Appeal  from  Court  of  Special  Sessions. 

Francesco  Demorio  was  convicted  of  violating  Pen.  Code,  §  410,  and 
appeals.  Affirmed. 

Argued  before  WOODWARD.  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Thomas  Kelby,  for  appellant. 
Peter  P.  Smith,  for  the  People, 

PER  CURIAM.  That  part  of  section  410  of  the  Penal  Code  perti- 
nent to  this  case  provides: 

"Any  person  over  the  age  of  sixteen  years,  who  shall  bare  or  carry  conceal- 
ed npon  bis  person  In  any  dty  or  village  of  this  state,  any  pistol,  revolver,  or 
other  firearm,  without  a  written  license  therefor,  theretofore  issued  to  him  by 
a  police  magistrate  of  such  city  or  village,  or  in  snch  manner  as  may  be  pre- 
scribed by  ordinance  of  such  dty  or  village,  shall  be  guilty  of  a  misde- 
meanor." 

There  is  no  dispute  that  the  defendant  was  found  outside  of  a  bar 
in  a  barroom  with  a  revolver  in  his  podcet  The  appeal  rests  upon 
the  contention  that  the  defendant  was  on  his  own  premises  and  that 
any  proof  of  intent  was  lacking.  The  .statute  does  not  contain  any  ex- 
ception which  pennits  the  carrying  while  on  one's  own  premises  of 
such  a  weapon  concealed  about  the  person.  2  Wharton  on  Criminal 
Law,  pp;  435,  436,  says: 

'*It  is  no  defense  that  tlie  weapons,  when  there  la  no  sach  exceptlmi  In  the 
statutes,  were  only  carried  about  In  tbe  defendant's  own  taoasa"  ' 
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Bishc^  on  Statutory  Crimes,  §  789,  says: 

"Nor  will  It  avail  him  tbat  tlie  carrying  was  on  hla  own  pranlMS  vnleas  tbe 
statute  baa  this  exception" — citing  cases. 

See,  too,  Harman  v.  State*  69  Ala.  248;  Carroll  v.  State,  28  Ark. 
99, 18  Am.  Rep.  638 ;  Dycus  v.  State,  6  Lea  (Tenn.)  684 ;  Maupin  v. 
State,  89  Tenn.  367, 17  S.  W.  1038. 

The  mere  fact  that  a  man  carries  such  a  weapon  in  his  own  curtilage 
does  not  warrant  the  conclusion  that  he  would  not  use  it  if  occasion 
offered,  and  does  not  negative  the  conclusion  that  he  did  not  have  it 
under  sudi  circumstances  for  any  wrongful  offensive  or  defensive 
pwposes.  This  part  of  the  statute  quoted  does  not  ctmtain  any  provi- 
sion as  to  intent  to  use  6ie  same;  hence  the  intent  may  be  mesumed 
from  the  commission  of  the  act  Peoi^e  v.  Herrick,  13  Wend.  87; 
Stokes  V.  People,  53  N.  Y.  164-179,  13  Am.  Rep.  492 ;  Rex  v.  Wood- 
fall,  5  Burr.  2667.  See,  too,  Lawson  on  Presumptive  Evidence,  rules 
66,  66,  pp.  266,  271 ;  Cutsinger  v.  Commonwealth,  7  Bush,  392 ;  Stra- 
han  V.  State,  68  Miss.  347,  8  South.  844. 

Moreover,  section  411  provides  that  the  possession  under  such  cir> 
cnmstances  is  presumptive  evidence.  Testimc»iy  as  to  the  defendant's- 
cfaantcter  was  not  rejected,  but  was  admitted.  The  comment  of  one 
of  die  three  members  of  the  court  foUomng*  the  statement  of  counsel 
as  to  the  number  of  witnesses  as  to  diaracter  that  "the  question  was 
whether  the  defendant  had  the  rig^t  to  carry  the  pistol  or  not"  does 
not  indicate  that  the  court  failed  to  take  into  consideration  all  of  the 
evidence,  including  that  as  to  the  good  character  of  the  defendant 

The  judgment  is  affirmed. 


BDWDLL  et  al.  t.  COLLISON. 

ffinqmoM  Conrt,  Appellate  DItIsIod,  Second  Department  Janaary  1(K  1906>.> 

teouBft— AcTiom  roB  Cohhissions— Bvidbhob. 

In  an  action  by  real  estate  brokers  to  recover  commtsMons  for  the  sale^ 
of  property  which  defendant  bad  withdrawn  fnm  tbsir  bands  and  placed 
with  another  flrm,  who  effected  the  sale,  where  plaintiffs  at  the  trial 
claimed  that  defaidanfs  pnrpose  In  wlthdrswli^  the  pn^rty  was  to 
escape  payment  of  plaintiffs'  anumMons,  evldmce  that  ^fendant  bad 
paid  commlastons  to  tbe  other  flrm  tot  ecttng  Oe  sale  was  relevant  on 
that  Ime. 

Appeal  from  Munidpal  Court,  Borough  of  Richmond,  First  Dis- 
trict 

Action  by  Samuel  D.  Sewell  and  another,  copartners,  against  Charles 
H.  Collison.  Judpfment  for  plaintiffs,  and  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  MILLER,  JJ. 

Ernest  M.  Garb^  for  af^llant 
John  M.  Braisted,  for  respondents. 

HOOKER,  J.  The  plaintiffs  were  real  estate  brokers,  and  have  had 
a  judgment  against  the  defendant  for  the  amount  of  ocnnmissions  for 
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the  sale  of  certain  real  estate  owned  by  the  defendant.  It  appears 
that,  after  the  plaintiffs  had  done  considerable  work  in  trying  to  ef- 
fectuate a  sale  of  the  property,  the  defendant  withdrew  it  from  their 
hands  and  attempted  to  terminate  the  agency,  and  soon  afterward  sold 
it  to  the  person  whom  the  plaintiffs  had  interested  and  whom  the  lat- 
ter had  introduced  to  the  defendant.  Upon  this  proof,  and  the  inci- 
dents that  went  with  it,  the  plaintiffs  charged  upon  the  trial  that  the 
defendant  acted  in  bad  faith  in  attemping  to  terminate  the  agency,  and 
that  his  purpose  in  doing  so  was  to  escape  the  payment  of  commissions 
to  the  plaintiffs.  The  sale  was  actually  made  through  another  firm  of 
brokers.   On  direct  examination  the  defendant  was  asked: 

"Did  you  pay  Griffith  ft  Son  [tlie  othftr  brokers]  commlgalon  for  the  ute  of 
tblB  property?"  • 

The  question  was  objected  to  by  the  plaintiffs,  and  the  objection  was 
sustained.  This  ruling  of  the  court  was  error,  for  which  the  judg- 
ment must  be  reversed.  The  issue  of  the  purpose  of  the  defendant 
to  escape  paying  commissions  to  the  plaintiffs  was  tendered  by  them. 
A  common  method  of  evidencing  design  or  plan  is  by  showing  con- 
duct circumstantially  indicating  it.  Evidence  of  the  conduct  of  the 
defendant  in  paying  commissions  to  other  brokers  was  relevant  upon 
this  issue,  because  the  conduct  tends  to  reflect  the  design  or  purpose, 
in  that  under  usual  circumstances  the  defendant  would  not  withdraw 
the  property  from  one  broker,  for  the  purpose  of  avoiding  the  pay- 
ment of  commissions,  and  straightway  pay  commissions  to  another 
broker. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered;  costs 
to  abide  the  event  All  concur. 


BALLIN  T.  FOURTEENTH  STREETT  BTORE. 

<Sapreme  Court,  Appellate  Dlvlaloii,  Second  Department  January  10,  1908.) 

Saus— AcnoRS  FOB  Pbicb— Defenses. 

Wbere  a  purchaser,  m  being  Informed  by  Its  purchasing  agent  of  a 
seller's  proposition  to  him  to  pay  bim  a  commlsston  on  goods  sold  to  the 
purchaser  In  violation  of  Pen.  Cgd(>,  S  384r,  directed  the  purchasing  agent 
to  buy  goods  of  the  seller  and  see  what  the  seller  would  do  to  make  a 
test  case,  and  thereafter  made  a  purchase  with  knowledge  that  the  sel- 
ler had  offered  a  commission  thereon,  the  purchaser  was  liable  for  the 
price,  Dotwlthatandlng  sach  agreement  tor  conunlMion  and  payment  of  tbe 
same. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Solomon  - Ballin  against  the  Fourteenth  Street  Store, 
Judgment  for  plaintiff  (105  N.  Y.  Supp,  1028),  and  defendant  appeals. 
Modified  and  affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER.  GAYNOR, 
and  MILI^  JJ. 

Arthur  W.  Weil  (Benjamin  G.  Pa&kus,  on  the  brief),  for  appellant 
Sydney  W.  Stem,  for  respondent 
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HOOKER,  J.  This  is  an  action  for  goods  sold  and  delivered  by 
tiie  plaintiff  to  the  defendant.  The  plaintiff  had  the  jud^ent,  and 
the  defendant  appeals.  The  defendant  claims  that  the  plaintiff  is  not 
entitled  to  recover  in  any  event  or  under  any  circumstances,  because 
his  conduct  leading  up  to  the  delivery  of  the  goods  was  dishonest, 
fraudulent,  and  against  public  policy.  The  facts  are  somewhat  un- 
usual, and  reflect  one  phase  of  an  unfortunate  condition  which  is  all 
too  prevalent  in  the  business  world,  namely,  the  bribing  by  wholesale 
dealers  of  purchasing  agents  of  prospective  customers.  The  material 
fects  are  that  the  plaintiff  had  shirts  to  sell  and  the  defendant  was  a 
large  department  store.  McGuinness  was  buyer  and  purchasing  ag^nt 
for  the  defendant,  and  on  December  8,  1906.  received  a  letter  from 
the  plaintiff  callmg  his  attention  to  the  fact  that  he  had  been  unable 
to  do  business  wiui  the  defendant  dirough  his  regular  salesman,  and 
offering  to  pay  him  5  per  cent,  if  he  would  place  the  defendant's  or- 
ders with  the  plaintiff.  He  stated  that  if  he  had  any  compunction 
about  doing  so  he  would  allow  the  5  per  cent,  to  the  defendant  in 
the  form  of  an  extra  trade  discount.  McGuinness  took  the  letter  at 
once  to  Goldman,  the  secretary  of  the  defendant,  "who  was  authorized 
to  act  on  behalf  of  the  defendant  in  connection  with  the  matters  in- 
volved in  this  suit,"  and  Goldman  told  McGuinness: 

"Go  down  and  see  tlieae  people,  and  inafcd  some  purdiaaeB,  and  see  wbat 
tbey  will  do.  We  want  to  malce  a  teat  case  of  this." 

McGuinness  called  on  the  plaintiff,  bought  a  bill  of  ^oods  amounting 
to  a  little  over  $1,000,  and  was  allowed  6  per  cent.,  instead  of  5  per 
cent,  by  the  plaintiff.  The  extra  1  per  cent,  was  figured  in  this  way : 
McGuinness  agreed  to  buy  on  terms  of  2  per  cent,  off  in  10  days, 
instead  of  3 — 10 — 60;  it  being  agreed  that  the  waiver  by  the  defend- 
ant of  the  extra  60  days'  credit  was  equivalent  to  Iper  cent.  After  the 
talk  between  McGuinness  and  the  plaintiff,  McGuinness  told  Gold- 
man, the  defendant's  secretary,  what  had  occurred  between  him  and 
the  plaintiff.  Thereafter  the  defendant  ordered  its  goods,  and  the 
plaintiff  paid  McGuinness  $61.50,  being  equal  to  6  per  cent,  of  the 
face  of  the  order.  Subsequently  the  plaintiff  was  arrested  for  viola- 
tion of  section  384r  of  the  Penal  Code,  which  prohibits  bribing  pur- 
chasing agents,  pleaded  guilty,  and  was  fined  $50,  which  he  paid.  The 
defendant  has  never  paid  anything  on  account  of  the  purchase  price 
of  the  goods  sold  and  delivered  to  it,  and  has  kept  the  goods  and  not 
offered  to  return  them. 

The  appellant  submits  a  very  strong  brief,  in  whidi  the  a)urt.  is 
asked  to  hold  that  one  who  resorts  to  such  means  as  were  employed 
by  the  plaintiff  ifi  this  action  should  be  denied  the  right  of  uncovering 
tfie  fair  value  of  the  goods  sold  and  delivered,  even  where  the  goods . 
are  retained  by  the  defendant  and  used,  or  consumed.  This  wou!  td  be 
very  drastic ;  but  yet,  on  the  other  hand,  the  condition  is  such  that  the 
courts  should  go  as  far  as  the  body  of  the  law  will  permit  toward 
stamping  out  this  practice.  A  careful  examination  of  the  authorities 
reveals  that  much  can  be  said  for  the  appellant's  contention.  This  is 
the  principal  fault  with  it,  however :  It  daims  that  the  plaintiff's  con- 
duct is  against  public  policy.  That  may  or  may  not  be  so,  as  a  matter 
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of  law.  Certain  it  is  that  such  conduct  is  unprincipled,  bad  in  morals 
and  in  ethics,  and  downright  dishonest ;  but  the  contract  itself,  which 
is  merely  a  contract  for  the  sale  of  goods,  wares,  and  merchandise  at  a 
given  price,  is  not  and  cannot  be  against  public  policy,  for  the  mer- 
chandise was  shirts.  The  plaintiff  sought  to  perpetrate  a  fraud,  us- 
ing the  term  "fraud"  in  its  looser  sense ;  but,  in  general,  cases  of  this 
sort  do  not  accomplish  a  legal  fraud  against  the  purchaser,  for  the 
purchaser  would  pay  the  same  price,  whether  its  purchasing  agent 
received  a  conunission  or  not 

However,  we  do  not  think  that  the  record  before  us  discloses  a 
proper  case  for  the  decision  of  this  question  of  law;  for  in  this  case 
the  defendant  was  not  defrauded  in  any  way.  It  was  not  misled,  nor 
was  it  in  ignorance  of  the  plan  whidi  the  plaintiff  proposed  to  adopt. 
On  the  other  hand,  it  was  advised  of  plaintiff's  proposition  before 
McGuinness  had  accepted  it,  and  upon  the  defendant's  suggestion  and 
solicitation  the  agreement  between  the  plaintiff  and  McGuinness  was 
made.  Then,  again,  the  result  of  the  talk  between  the  plaintiff  and 
McGuinness  and  the  private  arrangements  which  had  been  made  be- 
tween them  was  fuUy  revealed  to  &e  defendant  before  the  order  for 
the  goods  was  given  to  the  plaintiff;  and  hence  there  was  nothing 
concealed  from  it.  Under  the  circumstances  there  was,  of  course,, 
nothing  of  legal  fraud  in  the  contract,  and  the  defendant  was  not  only 
consenting  th&t  its  purchasing  £^ent  receive  a  commission  from  the 
plaintiff,  but  was  even  urging  him  to  procure  it  if  he  could.  Under 
these  circumstances,  it  seems  too  plain  for  argument  that  the  defend- 
ant must  pay  for  the  shirts  it  bought. 

Our  conclusion  is  that,  inasmuch  as  the  defendant  knew  of  the  plain- 
tiff's proposition  to  its  purchasing  agent,  directed  him  to  buy  goods  of 
the  plaintiff,  and  see  what  the  plaintiff  wotfld  do,  and  afterwards  made 
a  purchase  with  full  and  complete  knowledge  of  the  plaintiff's  offer 
to  pay  the  purchasing  agent  a  commission,  the  defendant  must  be 
held  to  have  assented  to  the  agreement  between  the  plaintiff  and  its 
purchasing  agent,  and  to  have  bought  the  bill  of  goods  and  impliedly 
agreed  to  pay  for  them,  even  though  its  purchasing  agent  was  to  re- 
ceive a  commission  or  gratuity  from  the  plaintiff. 

Hie  judgment  should  be  modified,  by  striking  out  the  provision  for 
an  extra  allowance,  and,  as  so  modified,  aflirmed,  without  costs.  Alt 
concur. 


TDRBTOK  T.  BIDLirCZ  et  A 

(Snprane  Court,  Aijptflate  Dlvtalon,  Second  Department  January  10,  190B.> 

Mabibb  jlSo  Bbbvaht— Isjubt  to  Sbvaiit— Meouoiitcb— Rn  Ipu  LoQumm. 
D^Jendants,  owtractora  for  the  nectlon  of  a  building,  bad  a  temporary 
abed  OMifltnieted  In  tbe  basemoit  over  the  dynamoe  to  protect  tbem  and 
to  BOKtort  labors  while  doing  certain  work.  The  structure  haTtng  serv- 
ed its  purposes,  plaintiff,  an  emplofe,  was  directed  to  remove  It,  and  aft* 
er  taking  down  one  of  the  oectione  thereof,  tbe  removal  whereof  had 
nothing  to  do  with  tbe  structural  condition  of  the  remaining  section,  st^ 
ped  on  said  section,  in  tbe  structural  condition  of  which  no  change  bad 
been  made  since  Its  use,  except  that  one  joist  was  cut  about  three-Quarter» 
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through  to  accommodate  a  pipe,  wbereapon  It  fell.  SelA,  that  the  cttme- 
tore's  collapee  was  prima  fade  proof  of  negligence. 

[Ed.  Note.— For  cases  In  pobitt  aee  Oeat  Dig.  toL      Uaater  and  Serr- 
aut,  18  881.  88S,  955.] 

GtajTua,  J»  dlaaenthig. 
Appeal  from  Trial  Term,  Queens  County, 

Action  by  Michael  Ferrick  against  Otto  M.  Eidlitz  and  another. 
From  a  judgment  dismissing  the  complaint,  and  from  an  order  denying 
a  motion  for  new  trial,  defendants  appeal.  Reversed,  and  new  trial 
-granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  RICH,  MIL- 
IXR.  and  GAYNOR,  JJ. 

Gilbert  D.  Lamb,  for  appellant. 
Theodore  H.  Lord,  for  respondents. 

HOOKER,  J.  The  defendants  were  engaged  as  contractors  in  con- 
structing the  Hotel  Belmont  in  the  borough  of  Manhattan,  and  the 
plaintiff  was  employed  by  them  as  a  common  laborer.  In  the  base- 
ment had  been  constructed  a  roof  or  shed  for  the  purpose  of  protect- 
ing the  dynamos  there  located  from  dust  and  refuse.  The  structure 
■was  built  by  placing  joists  about  12  feet  long  between  parallel  steel 
p^irders.  The  joists  were  18  inches  or  2  feet  apart,  and  ordinary  floor- 
ing planks  had  been  laid  transversely  of  the  joists  to  form  the  roof 
of  the  structure.  The  joists  were  2  by  6  inches.  The  roof  of  the 
structure  had  also  been  used  by  plasterers  and  steam  fitters.  On  the 
day  the  plaintiff  was  injured  he  had  been  instructed  by  the  defendants' 
foreman  to  go  upon  this  structure  and  take  it  down  by  removing  first 
the  flooring  plarJcs  and  passing  them  to  the  floor  below,  a  distance  of 
12  or  14  feet,  and  then  removing  the  joists  themselves.  The  structure 
was  in  two  or  more  sections,  witii  as  many  series  of  joists ;  each  series 
beii^  supported  by  its  own  steel  girders  at  either  end  of  the  joists. 
The  plaintiff  had  assisted  in  successfully  taking  down  and  removing 
one  section  of  the  structure,  and  had  stepped  upon  another  section  for 
the  purpose  of  removing  it,  when  the  section  upon  which  he  stepped 
collapsed  and  he  was  precipitated  upon  one  of  the  dynamos  and  seri- 
ously injured.  For  damages  on  account  of  his  injuries  he  has  brought 
this  action.  The  complaint  was  dismissed  at  the  close  of  all  the  evi- 
dence, and  from  the  judgment  for  the  defendants  the  plaintiff  appeals. 

This  structure,  whether  shed^  scaffold,  or  platform,  was  put  to  a 
twofold  use:  First,  to  protect  the  dynamos;  and,  second,  to  sup- 
port laborers  while  engaged  in  details  of  the  construction  of  the  build- 
mg.  It  had  served  its  usefulness  and  was  to  be  removed.  It  appeared 
that  no  changes  had  been  made  in  its  structural  condition  between  the 
time  it  was  used  for  those  purposes  and  the  day  the  plaintiff  was  in- 
jured, except  that  one  joist  was  cut  about  three-quarters  of  the  way 
through  to  accommodate  a  pipe  which  had  been  run  upward  through 
the  roof  of  the  shed.  The  fall  of  that  section  of  the  shed  upon  which 
the  plaintiff  stepped  is  not  satisfactorily  accounted  for;  but  in  our 
opinion  the  structure's  collapse  itself  was  prima  facie  proof  of  negli- 
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gence.  The  plaintiff  stepped  upon  it  for  the  purpose  of  taking  it  apart^ 
but  had  not  commenced  to  do  so  at  the  time  it  collapsed.  One  of  the 
purposes  for  which  it  was  constructed  was  to  support  workmen.  Its- 
fall  while  being  properly  used  in  the  manner  for  which  it  was  set  up- 
was  of  itself  evidence  that  it  was  unsafe,  and  presumed  negligence  on 
the  part  of  those  whose  duty  it  was  to  provide  for  the  plaintiff  a  safe 
place  to  work.  Stewart  v.  Ferguson,  164  N.  Y.  553,  58  N.  E.  662 ; 
Griffen  y.  Manice,  166  N.  Y.  188,  59  N.  E.  925,  52  h.  R-  A.  922,  82" 
Am.  St.  Rep.  630 ;  Green  v.  Banta,  48  N.  Y.  Super.  Ct.  156,  affirmed 
97  N.  Y.  627 ;  Haggblad  v.  B.  H.  R.  R.  Co.,  117  App.  Div.  838,  102 
N.  Y.  Supp.  1039;  Johnson  v.  Roach,  83  App.  Div.  351,  82  N.  Y. 
Supp.  303.  The  plaintiff  had  nothing  to  do  with  the  construction  of 
the  shed.  The  jury  would  have  been  justified  in  finding  that  the  re- 
moval of  the  section  which  had  already  been  taken  down  had  nothing 
to  do  with  tht  structural  condition  of  the  section  yet  remaining;  for  the 
jpists  of  the  latter  were  separately  supported  between  independent - 
steel  girders. 

Hie  judgment  should  be  reversed,  and  a  new  trial  granted;  costs 
to  abide  the  event. 

RICH,  J.,  concurs.  HIRSCHBERG,  P.  J.,  not  voting. 

MILLER,  J.  I  agree  with  my  Brother  HOOKER  that  the  maxim 
"res  ipsa  loquitur"  may  be  applied  to  the  fall  of  the  structure  which 
caused  the  plaintiff's  injuries.  The  section  which  fell  was  entirely  in- 
dependent of  ttie  one  which  had  just  been  taken  down.  The  plain- 
tiff had  just  gtnie  upon  it  and  had  not  begun  to  take  it  down;  but 
I  do  not  think  it  is  necessary  to  rely  upon  the  maxim.  It  is  in  evi- 
dence that  shortly  after  the  collapse  of  the  structure  a  joist  was  dis- 
covered in  the  debris  broken  in  two  at  a  point  where  a  hole  had  been 
bored  to  admit  the  passage  of  a  pipe,  leaving  only  a  narrow  rim  of 
wood.  I  think  a  jury  would  have  the  right  to  infer  that  the  structure 
collapsed  becaitse  of  the  weakened  joist  (it  was  13  to  14  feet  long,  un- 
supported except  by  the  beams  at  either  end),  and  we  are  now  testing, 
a  dismissal  of  the  complaint.  The  structure  had  been  used  as  a  scaf- 
fold by  the  steam  fitters  and  plasterers,  and  the  plaintiff  had  a  right 
to  assume,  when  he  was  directed  to  go  upon  it  by  the  superintendent, 
that  it  was  safe.  I  think  the  plaintiff  had  a  right  to  go  to  the  jury  upon 
the  question  of  the  negligence  of  the  superintendent — the  case  is 
brought  under  the  employer's  liability  act  (Laws  1902,  p.  1748,  c.  600) 
— in  sending  the  plaintiff  upon  this  weak  structure  without  warning 
him.  The  fact  is  proven  that  the  joists  were  visible  from  below,  and 
the  superintendent  himself  testified  that  the  structure  "was  not  a  very 
strong  construction."  He  says  that  he  warned  the  men  to  be  careful 
because  of  that  fact;  but  this  was  for  the  jury. 

I  think  the  jury  could  have  found  from  the  evidence  that  the  de- 
fendants' superintendent  sent  the  plaintiff  upon  a  structure  which  he 
knew  to  be  dangerous,  without  giving  any  warning  of  the  danger.  If." 
so,  it  was  error  to  dismiss  the  complaint 
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GAYNOR,  J.  (dissenting).  The  fall  was  not  in  itself  evidence  of 
neg:Iigence.  The  maxim  ttuit  the  thing  speaks  for  itself  does  not  ap- 
ply. They  were  tearing  down  the  structure^— the  rule  of  safe  place 
to  work  does  not  apply. 


<]23  Appw  DlT.  286.) 

JONES  V.  GOULD  et  bL 
<Siii»«me  Govrt.  Appellate  DItIsIoh,  Vint  Department  Jannary  10,  lOOB.) 

1.  Fludiho— AonoN— Natube  and  Fobu—Detbbhi  nation. 

It  la  not  tbe  title  of  the  action  or  the  prayer  tot  Judgment,  but  the 
facta  let  out  In  the  cinnplalnt,  whldi  detennlne  the  kind  and  diaracter 
of  the  cause  of  action  alleged. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.      Pleading,  i  108.] 

2.  Sua— COMPLAim^REFKBENCB  TO  AOBEBlfBNT. 

An  agreement  referred  to  In  a  complaint  and  made  a  part  thereof,  la 
as  mucb  a  part  of  the  cunplaint  aa  tSwugb  It  bad  been  folly  set  ftnth 
therein. 

[Ed.  Motap— For  cases  In  point,  see  Cent.  Dig.  vol  88;  Pleading,  H  Oft- 
570 

3.  FniNOIPAt  AlTD  AOENT— lilABnjTr  OF  AOENT— AOTS  OF  AOKNT  WrTHXH  ATT- 

TBOBITT. 

Where  a  person  acts  and  contracts  arowedly  as  the  agent  of  another, 
who  Is  known  as  the  principal,  bis  acts  and  contracts,  wltbln  the  scope 
of  his  authority,  are  the  acts  and  contracts  of  the  principal  and  Involve 
no  personal  liability  on  the  agent's  part,  unless  It  Is  the  Intention  of  the 
parties  that  he  should  be  personally  liable. 

[Ed.  Note. — For  cases  In  point  see  Oent  Dig.  vol.  40,  Principal  and 
Agent  H  458-464,  46T-4T1.] 

4.  BAU— MAHAOUa  OF  BYRmCATS— PXBSONAL  LXABIUTT— PLEADING— SUFTI - 

OZINOT  OF  AUXOATIONB. 

A  cranphilttt  alleged  an  agreonent  that  defendants  and  those  wbo 
should  unite  with  them  for  the  purposes  of  the  agreonent  should  be 
known  as  *'Qrndlcate  snbscrlbcm,"  and  that  defendants  should  be  known 
and  act  aa  "syndicate  managers'*  and  should  have  sole  direction  of  its 
operations,  and  for  that  purpose  were  irrevocably  appointed  by  the  sub- 
scribers as  their  agenta  and  attorneys  for  tbe  syndicate  transactions,  and 
that  defendanta  should  not  be  liable  for  any  act  done  under  tbe  agreement 
except  for  want  of  good  faith  and  failure  to  exercise  reasonable  dili- 
gence. The  complaint  further  alleged  that  defendants  requested  plain- 
tift  to  purchase  land,  pursuant  to  their  authority  as  managers  of  tbe  syn- 
dicate and  for  Its  use,  and  that  plaintiff  In  pursuance  of  such  request 
purchased  the  land  and  advanced  the  purchase  price  for  defendants  as 
managers  and  at  their  i^eelal  request  Hald,  that  tba  ocnnplalnt  stated 
no  cause  of  acti<m  against  defendants  personally. 

&  SAim— Etidkrob. 

Brldence  examined,  and  Aeld  not  to  show  that  officers  of  a  syndicate 
cwtracttng  In  relation  thereto  assumed  a  personal  liability. 

6b  Joint  ADTnrnmEs— lAABn-msa  or  Haraobbs. 

Where,  under  a  syndicate  agreement,  the  managers  were  not  partners; 
tbe  statement  of  one  could  not  bind  the  other  managers  personally  on  a 
separate  and  independent  agre«nent 

[Ed.  Noteu— For  cases  In  point  see  Cmt  Dig.  vol.  29,  Joint  Adventurea, 
I  &i 

7.  SaVB— BXLATIOR  AUONO  SIaNAOEBB— EVIDENCE. 

Where  a  subscriber  to  a  syndicate  formed  onder  an  agreement  sues  the 
managers  thereof  on  a  contract  alleged  to  have  been  made  by  them  with 
him  under  authority  conferred  on  them  by  tlw  agreement  whether  defend- 
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ants  were  partnm  In.  the  transaction  mnet  be  determined  the  agree- 
meat  Itself,  and  where  It  ta  nnamblguone  it  la  the  onlj  evidence  of  tha 
relatltws  which  they  Buatalned  to  eadi  other. 

-   S.  OoNTBAors— OoifsiBnonoK— QoBsnon  or  XjAw. 

The  Mmstructlon  of  an  agreement  la  for  the  court 
[Bd.  Note.— For  cases  In  point,  see  Gent  Dig.  toL  11,  Contracts,  U  767- 
770.] 

Ai^>eal  from  Trial  Term. 

Action  by  John  S.  Jones  against  George  J.  Gould  and  others.  From 
A  judgment  for  plaintiff,  and  an  order  denying  a  new  trial,  defendants 
appeal.  Reversed,  and  new  trial  ordered. 

See  107  N.  Y.  Supp.  661. 

Argued  before  PATTERSON,  P.  L,  and  INGRAHAM,  MC- 
LAUGHLIN, CLARKE,  and  HOUGHTON,  JJ. 

Rush  Tae^art,  for  appellants. 
David  Mc£!lure,  for  respondent. 

McLaughlin,  J.  The  complaint  in  this  action  alleges,  in  sub- 
stance, that  the  defendants,  on  or  about  the  3d  of  December,  1901,  pre- 
pared a  written  agreement,  which  is.  made  a  part  of  the  complaint, 
whereby  they  and  the  parties  who  should  unite  with  them  for  the  pur- 
poses of  an  agreement  should  be  known  as  "syndicate  subscribers"  and 
that  defendants  should  be  known  as  "syndicate  managers,"  and  the 
voiture  and  aU  the  parties  in  interest  therein  to  be  known  as  the 
"Little  Kanawha  Syndicate."  The  principal  terms  of  the  agreement 
are  specifically  set  forth,  and  it  is  alleged: 

"That  on  or  about  the  month  of  October,  1902,  said  defendantB.  pursuant 
to  the  power  and  authority  vested  In  them  as  managers  of  said  sTndlcate,  re- 
iinested  this  plaintiff  to  purchase  for  the  use  of  said  defoidanta  as  managers 
of  said  syndicates  and  for  the  use  of  aald  syndicate,  and  for  the  purposes  pre- 
scribed in  and  by  said  syndicate  agreement,"  certain  coal  lands  In  Ohio,  and 
*'to  advance  and  pay  for,  on  account  of  defendants  as  said  managers  as  afore- 
aald,  the  purchase  price  thereof,"  which,  together  with  plaintlfTs  expenses 
and  commissions,  "the  said  said  defmdants  then  and  there  promised  and 
agreed  to  pay  to  this  plaintiff." 

It  is  further  alleged : 

"That  the  plaintiff.  In  pursuance  of  said  request  of  defendants  as  afore- 
said," purchased  the  land  In  Ohio  and  "advanced  for  the  said  defendants  as 
managers  as  aforesaid,  and  at  their  special  Instance  and  request,  the  pur- 
chase price  of  said  landa,  which  was  the  sum  of  three  hundred  and  seventy 
thousand  dollars  (9S7O,00O),  whldi  the  defendants  theo  and  there  promised 
and  agreed  to  repay  to  the  plaintiff,  together  with  the  Interest  thereon  from 
the  day  of  said  purchase;  that  the  plaintiff  also  paid  out,  at  the  like  special 
Instance  and  request  of  said  defendants,  large  sums"  In  examining  the  proper- 
ties. aggreg:atlog  $90,000,  which  the  plaintiff's  labors  add  services  were  rea- 
sonably worth,  and  which  "the  defendants  then  and  there  ondertocdc  and 
agreed  to  pay  to  the  plahitlfl." 

It  is  also  alleged  that  the  plaintiff,  at  the  request  of  the  defendants, 
caused  a  corporation  to  be  incorporated,  to  which  the  title  to  said  lands 
was  conveyed,  and  that  the  plaintiff  offered,  and  does  offer,  to  transfer 
or  convey  to  the  defendants,  either  all  the  capital  stock  of  said  corpora- 
tion or  all  the  said  lands  upon  payment  of  the  costs  and  reasonable 
compensation  to  him  for  the  work  done  by  him  at  the  request  of  the 
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defendants,  but  that  "said  defendants,  thoug^h  often  requested  so  to 
do,  have  ^led  and  refused,  and  still  fail  and  refuse,  to  pay  to  the 
plaintiff  the  above-named  sums,  or  any  part  thereof."  The  ccmiplaint 
demands  judgment  against  the  defendants  for  the  sum  of  $460,000, 
with  interest  and  costs.  The  jury  rendered  a  verdict  in  favor  of  the 
I^intiff  in  the  principal  sum  of  $470,016  and  interest,  and  after  their 
disdiarge  the  court  peimitted  the  plaintiff  to  amend  itit  cooiplaint  to 
oonform  to  the  proof,  by  increasing  the  amount  demands!  to  this  sum, 
with  interest  From  the  judgment  entered  upon  this  verdict,  and  from 
an  order  denying  a  motion  for  a  new  trial,  the  defendants  appeal. 

At  the  trial,  at  the  close  of  i^aintiff's  case,  and  also  at  the  close  of 
the  whole  case,  the  defendants  moved  to  dismiss  the  complaint  upon 
various  grounds,  and  among  others  that  it  failed  to  state  a  cause  of 
action  against  the  defendants  personally.  The  motions  were  denied, 
and  an  excepticm  taken  in  each  instance.  1  am  of  the  ojHnion  that  the 
exceptions  were  well  taken  and  call  for  a  reversal  of  the  iu(^;menL 
The  action,  so  far  as  its  title  is  concerned,  is  against  the  defendants 
personally,  and  that  is  the  jud^ent  demanded ;  but  the  facts  pleaded 
do  not  state  a  cause  of  action  against  them  personally.  It  is  not  the  title 
of  the  action,  or  the  prayer  for  judgment,  but  the  facts  set  out  in  the 
complaint,  which  determine  the  kind  and  character  of  the  cause  of  ac- 
tion alleged.  The  syndicate  agreement  referred  to  in  the  complaint, 
and  made  a  part  thereof,  is  just  as  much  a  part  of  the  comidaint  as 
though  it  had  been  fully  set  forth  in  the  complaint  itself.  This  agree- 
ment shows  beyond  question  that  whatever  the  defendants  were  au- 
thorized to  do  in  pursuance  of  it  was  not  to  be  for  themselves  person- 
ally, but  for  the  benefit  of  the  syndicate  subscribers,  and  the  complaint 
alleges  that  the  defendants,  in  pursuance  of  the  power  thus  conferred, 
requested  the  plaintiff  to  purchase  the  lands  referred  to  and  advance 
the  money,  which  he  claims  he  did.  Where  a  person  acts  and  contracts 
avowedly  as  the  agent  of  another,  who  is  known  as  the  principal,  his 
acts  and  contracts,  within  the  scope  of  his  authority,  are  considered  the 
acts  and  contracts  of  the  principal,  and  involve  no  personal  liability 
whatever  on  the  part  of  the  agent.  Am.  &  Eng.  Enc  of  Law  (iJd  Ed.) 
vol.  1,  p.  1119;  Hall  v.  Lauderdale,  46  N.  Y.  70;  Commereial  Bank 
v.  Waters,  45  App.  Div.  441,  CO  N,  Y.  Supp.  981,  affirmed  167  N.  Y. 
583,  60  N.  E.  1109;  Crandall  v.  Rollins,  83  App.  Div.  618,  83  N.  Y. 
Supp.  317 ;  Anderson  v.  English,  105  App.  Div.  400,  94  N.  Y.  Supp. 
200 :  Whitney  v.  Wyman,  101  U.  S.  392,  25  L.  Ed.  1050.  Under  such 
circumstances  the  agent  does  not  become  perscmally  liable  unless  it  is 
the  intention  of  the  parties  that  he  shall.  The  rule  is  tersely  stated  in 
Hall  v.  Lauderdale,  supra,  as  follows : 

"When  the  agency  to  lUaclosed,  and  the  contract  relateB  to  the  matter  of 
tlie  agency  and  is  within  the  anthorltr  conferred,  the  agent  will  not  be  per- 
sonally bound,  nnlesB  npon  clear  and  explicit  evidence  of  an  Intention  to  sab- 
Btltute  or  superadd  his  personal  liability  for  or  to  that  of  the  principal. 
*  *  *  And  when  the  act  is  within  the  authority  the  preBomptlon  Ifl  that 
the  agent  intends  to  bind  the  principal,  and  not  himself.'* 

The  sjTidicate  agreement  provides  that  the  defendants  should  be 
known  and  act  as  syndicate  managers,  having  sole  direction  of  the  op- 
erations of  the  syndicate,  and  for  this  purpose  were  irrevocaUy 
lOSN.Y.B.— 8 
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pointed  by  the  subscribers  as^  their  agents  and  attiorheyS  for  the  syndi- 
cate 'transactions.  It  was  further  provided  therein  that  neither  they 
nor  any  of  them  should  be  liable  under  any  of  the  provisions  of  the 
agreement,  or  in  or  for  any  matter  connected  therewith,  except  for 
want  of  good  faith  and  the  failure  to  exercise  reasonable  diligence. 
Whether  they  were  thus  constituted  joint- agents  or  trustees  of  the  syn- 
dicate subscribers,  or  what  their  relation  inter  sese  was,  it  is  unneces- 
sary to  determine,  because  the  allegations  of  the  complaint  are  so  clear 
and  explicit  that  they  cannot  possibly  be  misunderstood.  They  are 
that  the  defendants  requested  the  plaintiff  to  purchase  the  lands  pursu- 
ant to  their  power  and  authority  as  managers  of  the  syndicate  and  for 
its  use  and  purposes,  and  that  plaintiff  "in  pursuance  of  said  request  of 
defendants  as  aforesaid"  purchased  the  lands  and  "advanced  for  the 
said  defendants,  as  managers  as  aforesaid  and  at  their  special  instance 
and  request,"  the  purchase  price.  There  is  not  a  ^ngle  fact  stated  In 
the  complaint  which  either  directly  or  inferentially  charges  that  the 
defendants  acted  for  themselves  personally,  or  for  any  oat  except  the 
syndicate,  or  that  the  {daintiff  did  not  fully  understand  ttiat  fact,  or 
tiiat  the  defendants  intended  to  add  their  personal  liability  to  that  of 
the  syndicate.  On  the  contrary,  the  complaint,  as  already  indicated, 
unmistakably  shows  that  whatever  the  defendants  did  they  did  in  pur- 
suance of  tfie  agreement  and.  for  the  benefit  of  the  syndicate.  It  is 
true  there  is  an  allegation  that  "the  said  defendants  promised  and 
agreed  to  pay" ;  but  the  only  correct  or  logical  inference  to  be  drawn 
from  these  words,  when  read  in  connection  with  the  other  all^tiMis 
of  the  complaint,  is  that  the  defendants'  pnnnise  and  agreement  was 
not  for  themselves  personally,  but  was  made  for  and  on  behalf  of  the 
syndicate  as  its  managers.  Indeed,. there  is  an  express  allegaticm  th^ 
the  defendants  were  acting  for  the  syndicate  and  within  their  author- 
ity, from  which  the  law  presumes,  in  the  absence  of  statement  of  facts 
to  the  contrary,  that  they  intended  to  assume  no  personal  liability. 

But  if  I  am  in  error  as  to  the  proper  construction  to  be  put  upon  the 
complaint,  and  that  there  are  allegations  therein  sufficient  to  state  a 
cause  of  action  against  defendants  personally,  then  I  think  the  plaintiff 
failed  to  prove  tiie  cause  of  action  alleged.  There  is  no  evidence  set 
out  in  the  recoM,  as  I  read  it,  sufficient  to  sustain  a  finding  that  in  any 
of  the  transactions. referred  to  with  the  plaintiff  they  assumed  a  per- 
sonal liability.  All  of  the.se'  transactions  were  openly  and  avowedly 
for  the  "Little  Kanawha  Syndicate,"  and  the  plaintiff  knew  it.  He  was 
one  of  the  subscribers  to  the  syndicate  agreement.  He  testified,  in  an- 
swer to  his  own  counsel,  referring  to  conversations  with  defendant 
Ramsey : 

"I  told  him  •  ♦  •  that,  unleBEf  some  arrangement  conld  be  made  to  set- 
tle with  me  for  the  lands  that  I  had  purchased  for  the  syndicate,  I  would  have 
to  bring  salt  against  the  syndicate  and  its  managers." 

He  also  testified: 

"I  told  Mr.  Ramsey  that  tmless  I  sot  a  aettlemrait  I  should  have  to  bring 
mlt  against  the  syndicate,  and  be  said  be  did  not  blame  me,  and  he  would 
make  me  a  good  witness." 

It  is  perfectly  apparent  from  plaintiff's  own  testimony  that  he  deatt 
with  defendants,  not  personally,  but  as  managers  of  the  syndicate.  He 
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could  only  recover  from  them  personally  by  showing  that  they  had 
exceeded  their  authority,  which  is  not  daimed,  or  that  they  had  ex- 
pressly made  themselves  personally  responsible.  The  defendant  Ram- 
sey is  the  only  defendant  who  had  direct  dealings  with  the  plaintiff, 
and  the  judgment  could  be  sustained  only  by  holding  that  the  defend- 
ants were  partners,  and  for  that  reason  Ramsey's  statements  and  dec- 
larations were  tunding  on  tiie  other  two  members.  The  plaintiff's  case 
was  tried  upon  the  theory  that  the  agreement  constituted  the  defend- 
ants partners,  and  that  they  became  liable  as  partners  and  principals. 
The  evidence  at  the  trial  did  not  sustain  this  theory;  on  the  contrary, 
disproved  it.  The  agreement  provided  that  they  should  act  as  man- 
agers and  have  exclusive  control  of  the  operations  of  the  syndicate, 
for  which  they  were  to  receive  a  certain  commission.  They  were  also 
to  be  subscribers,  and  as  such  were  to  participate  in  the  profits  and 
losses,  but  on  exactly  the  same  terms  as  tiie  other  subscribers.  It  was 
further  provided  in  the  agreement  that: 

''Nothing  contalDed  In  this  agreanent,  or  otherwise,  shall  cimstttnte  the 
arndicate  subscribers  imrtnerB  with  the  syndicate  managers  or  with  one  an- 
other, or  render  tbem  liable  to  contribute  more  than  their  ratable  amounts  as 
aforesaid,  or  oitltle  them  to  any  participation  In  the  resalta  or  profits  of  eald 
Qrndicate  other  than  as  spedfled  In  this  agreement." 

The  defendants,  as  subscribers,  were  not  partners  and  there  is  noth- 
ing in  the  agreement  which  makes  them,  as  managers,  partners,  and  to 
so  hold  there  must  be  read  into  the  agreement  a  provision  wludi  it  does 
not  a>ntain.  Therefore  the  statement  of  one  could  not  bind  tht  oth- 
ers personally  on  a  separate  and  independent  agreement.  The  motion 
of  the  defendants,  therefore,  should  nave  been  granted  to  dismiss  the 
complaint  at  the  dose  of  the  whole  case. 

I  am  also  of  the  opinion  that  the  court  erred  in  submitting  to  the 
jury  the  question  of  whether  the  defendants  were  partners  and  con- 
tracted with  the  plaintiff  as  such.  The  evidence  is  insufficient  to  sus- 
tain a  finding  to  that  effect  The  syndicate  agreement  shows  they  were 
not  partners.  The  plaintiff  was  one  of  the  syndicate  subscribers,  and 
was  chargeable  with  knowledge  of  its  provisions,  and  if  the  defendants 
exceeded  their  authority  he  was  bound  to  know  it.  But  there  is  no 
claim  on  the  part  of  the  plaintiff  that  the  defendants  did  in  fact  ex- 
ceed their  authority.  On  the  contrary,  what  is  daimed  is  that  what- 
ever they  did  was  by  virtue  of  the  authority  conferred  upon  them  by 
the  agreement.  Whether  the  defendants,  therefore,  were  partners  in 
the  transaction  necessarily  had  to  be  determined  by  the  agreement 
itself.  It  is  not  claimed  there  was  any  ambiguity  in  the  terms  of  Ae 
agreement,  and  therefore  it  was  not  only  the  best,  but  the  only,  evi- 
dence as  to  the  relaticm  whidi  the  defendants  sustained  to  each  other. 
The  construction  to  be  put  upon  the  agreement  was  for  the  court,  and 
not  the  jury.  Dwight  v.  Germania  Life  Ins.  Co.,  103  N.  Y.  341,  8  N. 
E.  654.  57  Am.  Rep.  729 ;  Brady  v.  Cassidy,  104  N.  Y.  147,  10  N.  E. 
131 ;  Storz  v.  Kinzler,  73  App.  Div.  372,  77  N.  Y.  Supp.  64.  The  trial 
court,  therefore,  erred  in  directing  the  jury  to  consider  the  syndicate 
agreement  in  determining  whether  the  relation  of  partners  existed 
between  the  defendants. 
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Other  questions  are  raised  by  the  appellants  which  would  require  se- 
rious consideration;  but,  having  readied  the  conclusion,  for  the  rea- 
sons above  given,  that  there  must  be  a  new  trial,  it  seems  unnecessary 
to  pass  upon  them. 

The  judgment  and  order  appealed  from,  therefore,  must  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  appellants  to  al»de  the 
event  All  concur. 


D.  B.  CONSTANTINB  MFG.  CO.  v.  REYNOLDS. 
(Supreme  Court,  Appellate  DItIbIod,  Seomui  D^tartment  January  tO,  1908.) 

t.  APFUIr-BVIDBKOB— RKVIKW. 

On  appeal  tnm  a  Jiidgm«it  dUnnlntaic  the  complaint,  ptalntlflTB  evi- 
dence Is  oitltled  to  the  most  favorable  Interpretation. 

[Ed.  Note. — For  cases  In  pcAoL  see  cent  Dig.  voL  8,  Appeal  and  Error, 
I  4024] 

2.  Sales— WABRANTT—PunmuKOB— Aon  ow  Btttkb. 

Where  plalotlff  contracted  to  manufactnTe  certain  mechanical  fish, 

Saranteeing  each  to  run  for  an  hoar  or  more,  and  testified  that  the 
b,  when  tested  prior  to  delivery,  were  la  good  working  order,  that  they 
did  not  leak  and  ran  for  over  an  hour,  and  that  he  Instructed  defendaDt 
that  the  flah  must  be  handled  carefully,  defendant  could  not  object  that 
the  warranty  was  not  compiled  with,  where  his  eervants  threw  tbe  flah 
Into  a  tank  by  armfule,  without  winding  them,  and  also  without  caps 
provided  to  ke^  out  tbe  water,  which  were  necessary  to  keep  the  flab 
afloat 

Appeal  frcHn  Kings  County  Court 

Action  the  £.  B.  Constantine  Manufacturing  C(»npany  against 
William  H.  Reynolds.  From  a  judgment  dismissing  the  complaint 
after  a  trial  before  a  jury,  plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  WOODWARD,  JENKS,  RICH,  MILLER,  and 
GAYNOR,  JJ.  . 

Jesse  Fuller,  Jr.,  for  appellant. 
Albert  E.  Richardson,  for  respondent 

WOODWARD,  J.  At  the  dose  of  the  plalntiff*s  case  the  learned 
court  dismissed  the  complaint  on  the  ground  that  there  was  nothing  to 
submit  to  the  jury.  I  think  this  was  error,  and  that  the  facts  presented 
were  sufficient,  if  not  refuted,  to  justify  a  recovery.  The  plaintiff  sued 
to  recover  $1,000,  the  price  of  100  mechanical  fish  which  he  claims  to 
have  manufactured  under  a  written  contract  for  the  defendant's  use  in 
Dreamland,  Coney  Island.  The  contract,  which  was  introduced  in  evi- 
dence by  the  plaintiff,  was  as  follows : 

"B.  B.  Constantine  Mffe.  Co.  (Incorporated),  1180  Bedford  Ave. 

"Brooklyn.  N.  Y.,  Apr.  8,  1904. 
"Dreamland  Flsb  Pond,  c/o  Wm.  H.  Reynolds:  We,  the  nnderslgued,  agree 
to  furnish  one  hundred  (100)  mechanical  flsh  as  per  sample  and  instructions, 
said  flsb  to  be  made  of  the  best  quality  copper  of  heavy  weight,  wltb  spring 
motor,  etc.,  all  to  be  of  best  material,  workmanship,  and  finish.  We  further 
guarantee  each  fish  to  run  for  one  honr  or  more,  and  we  agree  to  make  any 
repairs  on  same  that  may  be  caused      faulty  worlunansblp  or  material — 
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free.  Other  repairs  will  be  made  at  a  moderate  price.  We  will  also  fnmiBh 
with  tlie  100  fli^  extra  screw  caps*  keys,  and  screw  guarda  The  above  to  be 
deUvraed  by  May  10/01.  We  moke  tbe  price  of  each  Mti  ten  dollars  ($10lOO), 
100  fisb  (11,000)  one  tboosand  dollarst  xiayable  m  d^Tery. 

"B.  B.  G(HUBtantlne  Mfg.  CO.. 
-0.  O.  Mortimer,  Jr.,  Sec^. 

**Accepted:   Wm.  H.  Reynolda** 

Sin(%  the  defendant  concedes  the  signature  to  be  his,  and  since  also 
his  name  was  signed  to  the  telegram,  in  evidence,  asking  the  plaintiff 
to  remove  the  fish,  and,  furthermore,  because  it  was  shown  that  the 
plaintiff  refused  to  begin  the  manufacture  until  the  defendant's  signa- 
ture appeared  below  the  contract,  and  because  of  various  meetings  held 
by  the  plaintiff  wilii  the  defem^t  in  reference  to  the  manufacture, 
m  one  of  which,  the  plaintiff  testifies,  the  defendant  told  him  to  make  a 
sample,  adding  that  if  such  sample  filled  the  bill  he  would  be  glad  to 
have  the  plaintiff  furnish  100  thereof.  I  think  that  none  of  the  essen- 
tial elements  of  a  contract  are  absent.  The  evidence  introduced  by  the 
plaintiff  shows  the  assent  of  the  parties,  as  well  as  mutuality  and  obli- 
gation. He  established  also  a  sufficient  and  legal  motive  and  proper 
ocxisideration.  Justice  v.  Lang,  42  N.  Y.  493,  1  Am.  Rep.  576.  Be- 
cause of  the  dismissal  of  the  suit  the  plaintifFs  evidence  is  entitled  to 
the  most  favorable  interpretation ;  and,  while  the  court  held  that  the 
«q>Fess  warranty  was  not  complied  with,  we  think  the  evidence  admits 
of  a  different  construction. 

The  plaintiff  testified  that  the  fish,  when  tested  by  him,  prior  to  de- 
livery to  the  defendant,  were  in  good  working  order,  that  they  did  not 
leak,  and  that  they  ran  for  over  one  hour.  He  admits  that  after  deliv- 
ery they  sank  and  leaked,  as  the  defendant  alleges,  but  denies  that  this 
was  due  to  defects  in  the  medianism.  It  appears  that  the  plaintiff 
warned  those  who  had  charge  of  the  fi^  for  the  defendant  that  the 
fish  required  careful  handling.  Notwithstanding  this  admonition,  the 
defendant's  servants,  who  were  little  boys,  threw  the  fish  into  the  tank 
armsful  wi^out  even  mnding  them  up-,  and  also  without  the  caps 
t  kept  out  the  water ;  and  these  precautions  the  plaintiff  claims  were 
absolutely  necessary  to  keep  the  fish  afloat.  Though  from  the  defend- 
ant's attitude  it  would  seem  tiiat  the  acceptance  of  the  fish  was  condi- 
tioned on  the  result  of  experiments  in  the  tank  at  Dreamland,  yet  the 
testimtKiy  of  the  plaintiff  that  the  defendant  accepted  after  a  prior  ex- 
periment before  him  is  entitled  to  consideration.  If  the  defendant  was 
as  careless  in  the  handling  of  the  fish  as  the  plaintiff  testifies,  he  should 
not  be  allowed  to  shift  the  responsibility  of  failure  upon  the  plaintiff. 
When  told  that  this  was  a  delicate  mechanism  requiring  peculiar  care, 
the  defendant  should  have  seen  that  such  care  was  exercised ;  and  if 
because  of  his  neglect  the  fish  sank  to  the  bottom  and  refused  to  do 
their  work  he  cannot  claim  a  breach  of  warranty.  Because  of  the  proof 
tiiat  the  fish,  when  properly  wound,  had  been  able  to  run  for  one  hour 
and  more,  and  because  the  plaintiff  expressly  disavowed  his  responsi- 
bility for  the  result  of  the  defendant's  neglect,  we  think  that  the  evi- 
dence establishes  a  prima  fade  case. 

The  judgment  dismissing  the  complaint  should  be  reversed,  and  a 
new  trial  granted ;  costs  to  abide  the  event  All  concur. 
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WHALBN  T.  BtEQAMSB. 
iSopniiie  Oonrt  Appellate  Di^sloiit  Seomd  Departmoit  Jamury  10,  1906b) 

MA0IEB  AND  SEBTAUT— EtePLOTmHT  OT  Skbvant. 

Wbwe  an  emplofmrat  was  ibown  by  a  writing  signed  hy  the  empUtjv, 
followed  by  the  word  "trustee,"  bat  the  employ^  did  not  know  whom  tlie 
.  txaplayet  represented,  tiie  enq^loyer  was  personally  liable. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Richard  Whalen  a^nst  Andrew  Ruegamer,  Jr.  From  a 
judgment  for  defendant,  plaintiff  ai^>eals.  Reversed,  and  new  trial  or- 
dered. 

Argued  before  WOODWARD,  JENKS,  HOOKER.  MII^LER, 
and  GAYNOR,  JJ, 

Edward  M.  Grout,  for  appellant 
A.  F.  Bachman,  for  respondent 

HOOKER,  J.  It  was  conceded  upon  the  trial  that  the  pl^ntiff  had 
performed  the  services  claimed  by  him  to  have  been  rendered  to  the  de- 
fendant and  that  they  were  worth  the  amount  claimed.  Plaintiff's  em- 
ployment was  shown  1^  a  postal  card  sent  by  the  defendant  to  the 
plamtiff,  reading  as  follows : 

"Dear  Sir:   Will  you  do  me  a  favor  and  remove  dtrt  In  front  of  4  stoiy 
Buildings  on  61  St  bet  8  and  4  Ave  at  once  and  sent  Bill  to  me.   Mr.  Bauer 
of  Myrtle  Ave  ft  Broadway  recommended  yon.  Tour  uttentKm  will  oblige^ 
"Yours  truly,  Andrew  Ruegamer,  Jr.,  Trustee.** 

The  defense  is  that  the  defendant  was  acting  as  trustee  for  creditors, 
and  hence  not  liable,  because  he  was  a  mere  agent ;  but  it  is  undisputed 
that  the  plaintiff  was  not  advised  and  did  not  know  whom  the  defend- 
ant represented.  Under  the  evidence  as  it  stands  the  plaintiff  was  en- 
titled to  recover.  Argersinger  et  al.  v.  MacNaughton,  114  N.  Y.  635, 
ai  N.  E.  1032,  11  Am.  St  Rep.  687. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

Judgment  of  the  Munldpal  Court  reversed,  and  new  trial  ordered ;  coats  to 
abide  the  event  All  ccmcur. 


BUCHANAN  v.  STOUT. 
(Supreme  Court,  Appellate  Dlvtstcm,  Second  Department  January  10;  1008.) 

1.  Anihau— Doas— TSESPASs— LiABiLrrr. 

Trespass  does  not  lie  merely  because  one's  dog  wanders  upon  anotber's 
premises,  at  least  when  not  accompanied  by  the  owner. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  2,  Animals,  i  834.] 

2.  Damages— Mkhtai.  Distress— Right  to  Rocoveb. 

One  may  not  recover  for  mental  distress  caused  by  seeing  her  pet  cat 
mangled  by  another's  dog,  where  the  owner  does  not  api>enr  to  have  will- 
fully Intended  to  cause  such  distress,  nor  to  have  been  grossly  negligent 

lEd.  Note.— For  cases  In  point  see  Cent  Dig.  toI.  IS,  Damages,  |  100.] 
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Ap[)eal  from  Municipal  Court,  Borough  of  Brooklyn,  Sixth  District 
Action  by  Mar^ret  .K.  BiKhanan  against  J<^n  R.  Stout.   From  a 

judgment  for  plaintiff,  defendant  apneas.  Reversed. 
Argued  before  WOODWARD,  JENKS, 'HOOKER,  MILLER,  and 

GAYNOR,JJ. 

RoUin  Tracy,  for  appellant 
Justin  S.  Galland,  for  respondent 

MILLER,  J.  The  plaintiff  has  recovered  a  Judgment  for  $100  for 
personal  injuries  resulting  from  shock  and  distress  of  mind  caused  by 
seeing  a  pet  cat  mangled  by  the  defendant's  dog.  The  assault  occurred 
on  the  premises  occupied  by  the  plaintiff,  and  her  claim  is  that  the  ac- 
tion is  for  tresf^ss,  and  that  all  damages  resulting  therefrom,  including 
mental  distress,  are  recoverable. 

We  do  not  deem  it  necessary  at  this  time  to  discuss  the  proposition 
tfas^  damages  for  injuries  caused  by  a  dog  are  not  recoverable  unless 
a  vicious  prc^nsity  of  the  dog,  and  knowledge  thereof  on  the  part  of 
tfie  owner  be  shown.  An  action  of  trespa53  does  not  lie  merely  because 
one's  dog  happens  to  wander  upon  the  premises  of  another ;  at  least, 
when  not  accompanied  by  the  owner.  We  will  assume  that  there  was 
sufficient  proof  in  this  case  of  vidousneas  and  scienter.  The  action, 
then,  is  in  effect  an  action  for  ne^jligence  or  nuislance;  aiid  it  sefihis 
.plain  that  the  rule  stated  in  Mitdiell  v.  Rochester  Railway  Co.,  iSlH. 
Y.  107,  45  N.  E.  354,  34  L.  R.  A.  781,  56  Ain.  St  Rep.  604,  is  applica- 
ble, to  wit: 

"No  recorery  can  be  had  for  Injuries  BustalneA  1^  frlgbt  occasioned  fay  fbe 
nesllsence  <MF  another,  where  then  Is  no' Immediate  personal  injary-" 

True,  this  rule  has  no  application  to  a  case  of  willful  wrongs,  where 
an  intention  to  cause  mental  distress  is  shown,  and  probably  not  to 
cases  of  wantonness.  Spade  v.  Lynn  &  Boston  R.  R.  Co.,  168  Mass. 
285,  47  N.  E.  88,  38  L.  R.  A.  612,  60  Am.  St.  Rep.  393;  Preiser  v. 
Wielandt,  48  App.  Div.  669,  62  N.  Y.  Supp.  890.  The  case  before  us 
does  not  disclose  either  willfulness  or  gross  negligence  on  the  defend- 
ant's part.  In  the  case  of  the 'loss  of  a  parent  or.  child,  a -wife  or  a 
husband,  through  the  negligence  of  another,  the  mental  distress  there- 
by occasioned  cannot  be  a  basis  fbr  a  recovery,  but  only  the  pecuniary 
toss  sustained ;  and  we  think  in  this  case  the  plaintiff  was  limited  to  the 
pecuniary  loss  sustained  by  the  death  of  her  cat,  and  there  was  no  proof 
to  show  what  that  was.  There  is  no  dairn  thatth^  plaintiff  was.  at- 
tacked. She  was  perfectly  secure  in  her  house,  and  witnessed  the  trag- 
edy from  her  window. 

Hie  judgment  must  be  reversed. 

Judgment  of  the  Hunictpal  Court  reywsed,  and  new  trial  ordwedi  costs 
to  abide  the  oroit  All  concor. 
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TABAOHNIGK  r.  BRAND. 
(Ehqinme  Oomt,  Appellate  Dfvtaloii,  Seomd  D^rtment  Jannary  10;  1908.) 

VniDOB  ARD  PUBCHAfln— GOHTSAOTS— OonBTBUCnOIT. 

A  contract  ot  sale  of  land  proTtded  that  the  purdMser  aboold  pay  $80^ 
000  tliaefor,  paying  $600  on  tbe  Mgnlng  thereof,  $1,000  additional  <»i 
tlw  signing  Qt  the  formal  contract  and  ttw  ezecntloa  of  tbe  deed,  $4,000 
in  casta,  and  the  balance  of  $24,000  by  raising  what  parchaeer  could  on  a 
first  mortgage  of  the  property,  and  tbe  remainder  by  a  ptw^ae-money 
second  mortgage  to  Tender,  or  Tendor  to  have  the  option  of  accepting 
$16,000  In  first  mortgages  on  the  property  In  lien  of  tliat  amount  of  cash. 
Held,  that  purchaser  was  not  entitled  to  hafe  the  formal  contract  drawn 
to  bind  vendor  to  get  mortgages  for  $15,000  on  the  land  to  be  paid  oa 
the  purchase  price,  and,  because  T^dor  would  not  give  soch  contract  to 
reednd  and  recover  the  $S00  paid. 

Ap^l  from  Municipal  Court  of  New  York. 

Action  Iw  William  Tabadmick  gainst  Leopold  Brand.  Jut^gment 
for  plaintiff,  and  defendant  appeals.  Reversed,  and  a  new  trial  or- 
dered. 

Hie  action  was  to  recover  tiie  sum  of  $500  which  the  plaintiff  bad  paid 
to  tbe  defendant  at  tbe  time  of  receiving  of  the  latter  -the  following  written 
Inatrnment  signed  by  him,  viz. : 

**BecelTed  from  Mr.  Tabacbnik  tbe  aom  of  five  hundred  ($500)  dollars  for 
tbft  aale  of  tbe  pranlses  Nos.  870-878  Watklna  Btreet*  BnxAIyn,  New  Yorit. 
Tbit  price  agreed  upon  Is  $80/X)0  and  the  expense  wbatsoever  In  reCerence  to 
the  said  premises  charged  by  tbe  Title  Quarantee  &  Trust  Co.,  of  Brooklyn, 
New  York.  Hie  buyer,  William  Tabacbnlk,  has  the  right  to  take  the  loan 
from  the  Title  Guarantee  &  Trust  Co.,  or  from  anybody  else  in  any  sum 
on  his  own  expense,  and  to  pay  the  same  over  to  the  seller,  Le<^old  Brand, 
or  tbe  said  Leopold  Brand  can  accept  tbe  mortgage  to  be  given  by  tbe  Title 
Guarantee  &  Trust  Co.,  of  Brooklyn,  N.  Th  tm  $15,000  and  to  be  three  xaoxt- 
gages  covering  same  premises. 

"Hie  contract  la  to  be  made  June  4th,  1906,  at  the  offices  of  Belch  ft  Brand, 
820  Broadway,  New  York  Olty,  at  1:80  i>.  m.  To  pay  at  the  time  of  ex- 
ecuting contract  an  additional  amount  of  $1,000.  Title  to  t>e  given  on  June 
10th,  1900.  four  thousand  five  hundred  ($4,500)  dollars  at  tbe  delivery  of  the 
deed,  and  the  differmce  between  the  amount  of  tbe  1st  mortgage  and  tbe  sum 
unpaid  on  the  purchase  price  of  $30,000,  then  and  In  that  event  the  buyer, 
William  Tsttacbnlk,  la  to  give  a  purdiase  money  mortgage  for  the  baluice 
dne  at  six  per  cent,  per  annum,  due  on  August  lOtfa,  1908.  Tbe  property  must 
be  fires  and  dear  of  all  encumbrances  or  liens. 

''Dated,  N.  Y.  May  28th,  190a  Wm.  Tabachnb^ 

''Leopold  Brand.** 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MII^ 
LER,  JJ. 

Sanders  Shanks,  for  appellant. 
Frcnnme  Bros.,  for  respondent 

GAYNOR,  J.  The  judgment  must  be  reversed.  The  contract  given 
the  defendant  to  the  plaintiff,  when  the  latter  paid  the  fcmner  the 
9500  on  account  of  the  purchase  price  of  the  land,  aj^inted  a  day  for 
the  making  of  a  more  formal  contract,  and  the  payment  of  an  addi- 
tional sum  of  $1,000  by  the  plaintiff.  When  the  parties  met  the  plain- 
tiff demanded  that  the  formal  contract  be  drawn  to  bind  the  defendant 
to  get  three  mortgages  of  the  title  company  on  the  land  for  $15,000, 
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i.  c,  one  on  each  of  the  three  lots  for  $5,000,  and  to  be  paid  on  the  pur- 
diase  price ;  and  because  the  defendant  would  not  g^ve  such  a  awitract 
the  plaintiff  refused  to  go  on  and  demanded  back  the  $500  he  had  paid. 
He  was  not  entitled  to  such  a  contract.  The  terms  fixed  by  the  informal 
contract  were,  in  sum  and  substance,  that  the  plaintiff  should  pay  $30,- 
000  for  the  land,  by  paying  in  cash  $500  on  the  signing  tiiereof,  $1,000 
additional  on  the  signing  of  the  formal  contract,  and  the  balance  on  the 
deed  day  as  follows,  viz. :  $4,500  in  cash,  and  the  balance  of  $24,000 
by  raising  what  he  could  on  first  mortgage  on  the  property,  and  the 
t^lance  by  a  purchase  money  second  mortgage  on  the  property  to  the 
defendant;  or.  the  defendant  had  the  option  of  accepting  $15,000  in 
first  mor^ges  on  the  said  properly  in  lieu  of  that  amount  of  the  cash 
to  be  paid  as  aforesaid.  This  option  evidently  contemplated  that  the 
defendant  might  be  willing  to  accept  that  amount  in  mortgage  instead 
of  the  plaintiff  getting  that  amount,  or  more,  or  more  likely  less,  of  the 
title  company  (or  some  one  else)  on  mortgage. 
The  judgment  should  be  reversed. 

Jodgmoit  of  ttie  Hunf dpa]  Court  revened,  and  new  trial  fwdered ;  coeta  to 
abldfl  tbe  vrmt  AU  concur. 


STEUERWALD  V;  JACKSON. 
(Sapreme  Court,  AKMllate  Division,  Second  Department   January  10,  19(^> 

1.  LUnn^D  AND  TBNAIfT— RxcnVUXT  or  POBSBSnOn  by  LaRDLOBD— STI3£MAHY 

Pbocekdinob— FiNAi.  OsorB. 

Under  Code  Clr.  Proc.  I  2249,  there  Is  no  Judgmoit  In  a  summary  pro- 
ceedlng  in  the  Municipal  Court  of  New  York  City  to  recover  possession' 
of  land ;  such  proceeding  being  closed  by  a  final  order. 

[Bd.  Note.^For  cases  In  point,  see  Cent  Dls.  voL  S2,  Landlord  and  Ten- 
ant, H  1820.] 

2.  PWIfCrPAL  AND  AOEHT— EVIDBNCK  AS  TO  AUTHOBmr— DeCLABATIONS  AND 

TBffmfOirr  of  Aoent. 

While  an  agency,  as  against  the  principal,  cannot  be  established,  by  the 
declarations  of  the  agent  it  may  be  proved  by  bis  testimony. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig.  toL  40,  Principal  and 
Agent  IS  89,  40.] 

&  Sau— Implied  Autiiobitt. 

An  agent  who  has  power  to  rent  premises  has  the  power  to  renew  the 
lease. 

[Bd.  Note. — For  cases  In  point  see  Cent  Dig.  vol.  40,  Principal  and 

Agent,  i  264.] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Third  I>istrict. 

Action  by  Anna  M.  Hteuerwald  against  John  W.  Jadcsmi.  From  an 
order  of  the  Municipal  Court  denying  a  motion  to  set  aside  the  verdict 
and  for  a  new  trial,  plaintiff  appeals.  Affirmed. 

Argued  before  JENKS,  HOOKER,  RICH,  MILLER,  and  GAY- 
NCR.  JJ. 

William  O.  Miles,  for  appellant. 
J.  Edward  Murphy^  for  respondent 
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JENKS,  J.  This  is  a  summary  proceeding  by  landlord  against  ten- 
ant The  tenant  answered  that  he  held  under  a  renewal  of  his  year's 
lease  for  an  additional  year.  The  issue  thus  joined  was  tried  before  a 
jury.  The  verdict  was  for  the  tenant.  This  appeal  is  from  an  order 
refusing  to  set  aside  the  verdict  and  to  order  a  new  trial. 

There  is  no  appeal  from  any  final  order.  An  appeal  is  taken  also 
from  the  "judgment."  There  is  no  judgment,  technically  speaking; 
for  the  termination  of  such  proceeding  is  a  filial  order.  Section  2249, 
Code  Civ.  Proc 

The  tenant  relied  upon  a  parol  lease  for  one  year  in  renewal  of  an 
existing  written  lease  for  one  year,  and  his  testimony  is  Aat  sudi  re- 
newal was  made  by  the  agent  of  the  landlord,  who  was  her  husband. 
The  appellant  insists  that  there  is  failure  of  proof  of  agency.  It  is 
true,  as  contended,  that  agency  as  against  the  principal  cannot  be  es- 
tablished by  the  declarations  of  the  alleged  agent.  But  this  rule  often 
misleads  to  the  intention  that  such  agency  cannot  be  proved  by  the 
testimony  of  the  agent,  which  is  not  the  rule.  Brown  v.  Cone,  80  App. 
Div.  414,  81  N.  Y.  Supp.  89 ;  2  Greenleaf  on  Evidence  (15th  Ed.)  § 
68.  The  landl<vd  called  her  husband  as  a  witness,  and  he  testified  upon 
his  examination  that  he  was  the  agent  of  the  premises  and  that  he  had 
been  in  charge  of  renting  them  for  two  years — a  period  covering  the 
time  when  the  alleged  renewal  was  given.  As  such  an  agent  he  had 
authority  to  rent  the  premises  for  one  year  (McAdam  on  Landlord 
and  Tenant,  §  253,  and  authorities  cited),  as  he  had  done.  And  I  think 
that  he  also,  as  such  agent,  had  the  right  to  renew  the  lease  for  a  year. 
Pittsburg  Mf^.  Co.  v.  Fidelity  Title  &  Trust  Co.,  207  Pa.  223,  56  Atl. 
436.  The  testimony  as  to  the  renewal  of  the  lease  suffices  to  sustain  tfie 
finding  of  tiiat  fact  by  tfie  jury. 

The  order  is  affirmed,  witii  costs.  All  concur. 


WAIiLABOnr  BANK  v.  PEYTON. 
(Snpreme  Court,  Appellate  DlvMon,  Second  Department  Jaanarr  10^  1908.) 

1.  Bnxa  AND  Nona— Bora  Fids  Holdeb— Notigb— Dutt  to  Uueb  Inqoikt. 

A  tiank,  KC^Tlng  Information  at  the  time  It  dlscoanted  a  note  for  the 
paye^  an  bnarance  Ageaxt,  that  the  note  was  given  for  Insurance  pre- 
mlmn.  was  not  required  to  make  further  Inqnlry,  and  was  a  bona  fide 
holder. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  voL  7,  Bills  and  Notes, 

H  821-824.] 

2.  Sahb—Holdeb  fob  Yalub— CBEDmno  Pbocseds. 

The  mere  placing  by  a  bank,  discounting  a  note  for  the  payee,  of  the 
proceeds  of  the  disoount  to  the  credit  at  tlw  payee,  does  not  make  ttie 
bank  a  holder  for  value. 

[Ed.  Note^For  cases  In  point,  see  C»t  Dig.  voL  7,  Bills  and  Notes, 
I  906.] 

ft.  Baub. 

A  bank  dlscoanted  a  note  for  the  payee,  who  was  indebted  to  the  bank 
on  a  note  due  at  that  time  and  charged  to  the  payee's  account,  and  the 
account  was  made  good  by  the  appUcatim  ot  the  proceeds  of  tihe  discount 
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ffeZtf,  tbsi  the  bank  was  a  bolder  for  valoe  under  Negotiable  InstmmaitB 
Law,  Laws  1887,  p.  727.  c  81%  I  51. 

[Ed.  Note^For  caaea  m  point,  see  Cent  Dig.  toL  7,  BIHb  and  Notes, 
I90a] 

4.  DnniMOB— Fbitati  Books— ADinaazBiLnT. 

Wbere.  In  an  action  by  a  bank  on  a  note  dlsconntod  by  It,  Its  boc^keeper 
testified  that  a  book  produced  was  the  discoont:  register,  containing  an 
entry  therein  In  bis  handwriting  of  the  discount  of  the  note,  tbe  book,  ac- 
companied by  the  testimony  of  the  bookkeeper  that  he  bad  tbe  note  be- 
fore bim  whm  be  made  tbe  entry,  and  that  the  entry  was  made  In  tbe 
nsnal  coarse  of  business  and  In  tbe  dlsdiarge  of  bis  duty,  was  competent. 

[Ed.  Note.— For  cases  In  point,  see  Gent  Die  ^  aO»  Srldence,  »  1482, 
1433,  1488.} 

Hooker,  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  the  Wallabout  Bank  against  Albert  J.  Peyton.  From  a 
judgment  for  j^intiff,  and  from  an  order  denying  a  motion  for  a 
new  trials  defendant  appeals.  Affirmed. 

Argued  before  HIRSCHBERG.  P.  J.,  and  WOODWARD,  JENKS, 
HOOKER,  and  MILLER,  JJ. 

Samuel  H.  Wandell,  for  appellant 
Benjamin  P.  Blair,  fbr  respondent 

JENKS,  J.  The  action  is  upon  this  promissory  note; 
'1790.  New  York,  Feby.  1st,  1904. 

"PiTe  months  after  date  I  prwDlse  to  pay  to  tbe  order  of  Theodore  F.  Lake 
seven  hundred  and  ninety  and  tto/100  dollan,  at  Mercantile  Nat  Bank,  N. 
Y.  City.  Value  received.  - 

"No.  .  Doe  .  A.  J.  Peyton.*' 

The  note  was  discounted  for  the  payee  by  the  plaintiff  on  May  9, 
1904,  Eadi  party  moved  for  a  direction  of  a  verdict,  and  the  plaintiff 
was  successful. 

Beyond  denial,  the  defense  was  that  the  note  was  delivered  to 
the  payee  in  payment  of  a  premium  on  a  life  insurance  policy  solicited 
1^  Lake,  who  was  a  life  insurance  agent ;  that  Lake  diverted  the  note ; 
that  the  policy  was  canceled  for  nonpayment  of  the  premium;  that 
therefore  the  note  wrs  not  of  valid  inception,  and  was  without  consid- 
eration ;  and  that  the  phiintiff,  having  knowledge  of  these  circumstan- 
ces, was  not  a  bona  fide  holder  or  a  holder  for  value.  There  is  no 
proof  that  the  plaintiff  had  any  knowledge  of  these  facts,  save  that 
Lake,  at  the  time  he  sought  discount,  said  to  the  plaintiff  that  he  had 
received  the  note  for  life  insurance  premium,  as  he  had  stated  as  to 
notes  of  other  makers  theretofore  discounted  for  him.  This  informa- 
tion did  not  affect  the  status  of  the  plaintiff  as  a  bona  fide  holder,  and 
did  not  require  further  inquiry  by  it.  The  note  was  to  the  agent  per- 
sonally, and  sudi  transacti(»is  are  of  common  occurrence.  Lawrence 
V.  Griswdd,  30  Mich.  410,  relied  upon  by  the  learned  counsel  for  the 
appellant,  is  not  authority ;  for  it  was  a  controversy  between  the  maker 
and  the  payee,  and  the  court  expressly  says; 

"And,  this  being  a  suit  between  the  original  parties,  ths  want  or  failure  ot 
«onslderBtlcni  was  a  snfflctent  defenasi." 


Digitized  by 


44  108  NBW  YORK  BUPPLBMBNT  (Sup.  Ct. 

Ud  141  New  York  SUt«  Raportw 

The  plaintiff  was  a  holder  for  value.  True,  the  mere  placing  of  the 
proceeds  of  the  discount  to  the  credit  of  Lake  did  not  make  it  such  a 
holder.  Citizens'  State  Bank  v.  Cowles,  180  N.  Y.  346,  73  N.  E.  33,. 
105  Am.  St.  Rep.  766.  But  the  proof  is  that  on  the  day  of  discount 
tiie  bank  held  a  note  of  Lake  due  on  that  day,  charged  to  Lake's  ac^ 
count,  and  the  account  was  made  good  at  tiiat  time  by  the  application 
of  the  proceeds  frtnn  the  discount  of  tlie  note  in  suit  This  transaction 
made  the  plaintiff  a  holder  for  value.  Section  54,  Negotiable  Instru- 
ments Law  (Laws  1897,  p.  727,  c.  612) ;  Joyce  on  Defenses  to  Commer- 
cial Paper,  §  243;  Mechanics'  Bank  v.  Chardavoyne,  69  N-  J.  Law, 
256,  55  Atl.  1080,  101  Am.  St.  Rep,  701,  stating  the  law  of  New  York 
as  lex  loci  contractus. 

Only  one  series  of  excq>tions  is  argued  in  extenso.  The  general 
bookkeeper  of  the  plaintiff,  called  by  the  plaintiff,  testified  that  a  book 
produced  was  the  discount  register  of  the  bank,  and  that  the  entry 
therein  as  to  the  discount  of  this  note  was  in  his  handwriting.  There- 
upon it  was  offered  in  evidence,  and  the  witness  testified  that  he  had 
the  note  before  him  when  he  made  the  entry,  and  that  it  was  made 
in  the  usual  course  of  business  and  in  the  discharge  of  his  duty.  The 
objections  were  that  the  evidence  was  incompetent,  irrelevant,  and  im- 
material. The  learned  counsel  for  the  appellant  invokes  the  rule  in 
the  leading  case  of  Vosburgh  v.  Thayer,  18  Johns.  461,  But  this  does- 
not  apply  to  books  of  the  character  of  that  read  in  evidence.  Burke  v. 
Wolfe,  38  N.  Y.  Super.  Ct.  263.  Sec,  too.  Bank  of  Monroe  v.  Culver,. 
2  Hill,  581 ;  Merrill  v.  Ithaca  &  Owego  Railroad  Co.,  16  Wend.  686. 
30  Am.  Dec.  130 ;  McGoldrick  v.  Traphagen,  88  N.  Y.,  at  page  338. 
The  cases  other  than  Vosburgh  v.  Thayer,  supra,  cited  by  the  learned 
counsel  do  not  apply.  In  Ocean  Nat.  Bank  of  N.  Y.  City  v.  Carll,  55 
N-  Y.  440,  the  entries  were  rejected  'because  they  could  only  be  proved 
by  the  clerk  making  them,  as  it  appeared  he  was  alive  and  in  the  state. 
The  inference  is  that  the  entries  would  have  been  admissible  if  proven 
by  such  clerk.  In  fact,  on  the  new  trial  they  were  ruled  upon  as  ad- 
missible upon  proof  of  the  death  of  the  clerk.  9  Hun,  239.  In  White 
V,  Ambler,  8  N.  Y.  170,  the  court  says: 

"Nor  wen  the  oi^nal  entries  to  the  debit  tbe  defendant  proved  by  tlie 
clerks  who  made  tliem,  or  to  be  in  th^r  handwriting;  nor  any  attempt  made 
to  account  for  tbeir  absence." 

And  the  court,  moreover,  cites  the  rule  in  Bank  of  Monroe  v.  Culver, 
2  Hill,  535,  which  is  contra  to  the  appellant's  contention  in  this  case, 
Humphrey  v.  People,  18  Hun,  393,  deals  with  the  admissibility  of  the 
books  as  against  an  officer  accused  of  crime.  Burke  v.  Wolfe,  38  N. 
Y.  Super.  Ct.  263,  cited  at  page  268,  simpljr  states  the  rule  of  Vos- 
burgh V.  Thayer,  and  is  against  the  appellant  in  its  discriminations  (see 
page  271).  Union  Bank  v.  Knapp,  3  Pick.  (Mass.)  97,  16  Am.  Dec 
181.  is  not  authority  for  the  af^ellant  (see  3  Pick.  104). 

The  judgment  and  order  must  be  affirmed,  with  costs. 

WOODWARD  and  MILLER,  JJ.,  concur.  HOOKER.  J.,  dis- 
sents. HIRSCHBERG,  P.  J.,  not  voting. 
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SMITH  T.  OBEEN  FUEL  ECONOMIZBB  GO.  OF  MATTEA.WAN. 
<j9iq>reiiie  Court;  Appelate  Dlvlslai,  Seoond  D«partmait.  Jamury  IOl  1908.) 

1.  llAam  AND  SERTAira^IirJTJBraa  to  SnTAErr— Bvidihce. 

BvUleiice  In  an  action  to  recover  Ua  tbe  death  of  deceaaed  by  falling 
from  a  ladder  white  adjusting  macblnery  examined,  and  held  Inanfflelent 
to  warrant  tbe  BabmlBsion  of  tiie  etm  to  tbe  Jviy. 

2.  Sua— Dsnonri  Goow-^Ihowudqk  DdbqiS. 

A.  recovery  may  not  be  bad  for  Injuries  reoelT^  by  deceased  by  falling 
from  a  warped  and  defective  ladder,  when  he  had  prerlons^  need  the 
ladder  and  was  competent  to  Judge  of  Its  safety;  the  rule  making  em- 
ployers  resptmslble  for  tbe  selection  of  safe  and  suitable  appliances  not 
applying  to  simple  tools  like  a  ladder,  tbe  safe^  of  wbldk  tbe  employfi 
may  readily  determine. 

[Ed.  Mote.— For  cases  in  pointt  see  Gait  Dig.  vol.  84,  Uaster  and  Serv- 
aut.  H  70&-709.] 

&  ftuUB— ConxBiBUTOBY  Neouqenoe— Seleotioh  bt  Servant. 

There  can  be  no  recovery  for  injuries  to  an  employe  by  foiling  from  a 
warped  ladder  because  of  such  defect,  whm  tbe  employe  blmself  selected 
the  defective  ladder  from  a  number  not  defective. 

[Ed.  Note.— For  cases  In  point,  see  Gait.  Dig.  vol.  84^  Master  and  S«v- 
ant.  II  706~m] 

4m  IkiAir— iRSTBUCnoKs— Pleadino — Evidence. 

In  the  absence  of  an  allegation  that  deceased's  death  was  caused  by 
tbe  greaay  condition  of  the  floor,  or  ot  evidence  that  the  floor  was  un- 
necessarily or  dangerously  greaay,  an  InatmcUon  to  the  Jury  nn^r  which 
they  could  find  for  plaintiff  on  that  ground  wu  error. 

[Bd.  Note^FOr  cases  Ui  point,  see  Cent.  Dig.  vol.  46^  Trial.  H  687-595.] 

A[^)eal  from  Trial  Term,  Dutchess  Coun^. 

Action  by  Maggie  Smith,  as  administratrix  of  Joseph  Smith,  against 
the  Green  Fuel  Kconomizer  Company  of  Matteawan,  N.  Y.  From  a 
judgment  for  plaintiff,  defendant  am)eals.  Reversed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  MII^LER, 
and  GAYNOR,  JJ. 

Eugene  Lamb  Richards,  Jr.  (Rutherford  B.  Meyer,  on  the  brief),  for 
appellant 

Charles  Morscbauser,  fen-  respondent. 

GAYNOR,  J.  The  deceased,  an  expert  machinist,  worked  in  the 
defendant's  machine  shop.  He  put  a  ladder  up  against  a  shafting  and 
went  up  to  put  a  belt  on  a  revolving  pulley.  He  leaned  his  body  over 
to  the  right  away  from  the  ladder,  and  with  his  extended  right  hand 
was  trying  to  force  the  belt  on  the  pulley,  when  the  ladder  tipped  side- 
wise  and  threw  him  upon  the  shaft  and  to  the  floor,  killing  him.  In 
place  of  moving  the  ladder  over  close  to  the  pulley,  the  deceased  leaned 
over  so  far  that  he  tipped  the  ladder  over.  There  was  nothing  to  go 
to  the  jury,  and  the  motion  to  dismiss  should  have  been  granted.  There 
was  some  evidence  that  the  ladder  was  to  some  extent  warped,  so  that 
it  was  not  so  exactly  true  that  if  you  put  it  up  against  a  wall  all  four 
points  would  touch  at  once ;  but  the  accident  did  not  happen  from  that. 
Moreover,  the  deceased  had  been  in  the  habit  of  usingthe  ladder  and 
was  as  competent  as  anyone  else  to  say  it  was  safe.   The  rule  of  em- 
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ployer's  liability  applicable  to  complicated  and  dangerous  machinery 
does  not  apply  to  simple  things  like  ladders  (Marsh  v.  Ghickering,  101 
N.  Y.  396,  6  N.  E.  66;  Cunningham  v.  Peirce,  112  App.  Div.  65,  98 
N.  Y.  Supp.  60 ;  Hart  v.  Village  of  Clinton,  115  App.  Div.  761,  100 
N.  Y.  Supp.  1092) ;  and  also  there  were  other  ladders  present  for  use 
that  were  not  warped,  and  the  deceased  should  have  taken  one  of  them 
if  the  one  he  used  was  really  unfit  (McConnell  v.  Morse  Co.,  187  N.  Y. 
341,  80  N.  E.  190, 10  L.  R.  A.  [N.  S.]  419). 

There  was  some  evidence  about  the  floor  of  the  shop  being  to  some 
extent  greasy,  but  only  as  is  necessarily  the  case  in  all  machine  shops ; 
and  yet  the  learned  trial  judge  spoke  of  that  to  the  jury,  and  api^ently 
left  them  to  find  a  verdict  for  the  plaintiff  on  that  ground ;  but  the  ac- 
cident did  not  happen  from  a  greasy  floor,  nor  is  there  any  allegation 
in  the  complaint  that  it  did,  nor  was  there  any  proof  that  the  flo(M'  was 
dangerous  from  grease. 

The  judgment  should  be  reversed. 

Juigmeat  and  order  rerened,  and  nev  trial  granted;  oosti  to  aUde  the 
erent  All  cfMicnr. 


RYDBK  V.  LOIT  et  aL 

(8vq)reine  Court,  Aiq;>ell&te  DItI^od,  Second  D^artment  January  10,  190&) 

WtLU— OoHSFKUonon— Naturk  of  Estatr. 

Real  Property  Lav,  IJaws  1890,  p.  080,  c  547,  |  131,  provides  that  where 
an  absolute  power  of  dlBposltlon  of  real  property  Is  given,  and  no  remain- 
der Is  llmit^  on  the  estate  of  the  grantee  of  the  pow»,  such  grantee  la 
entitled  to  an  absolute  fee.  Section  183  provides  that  every  power  ot 
dlspoBttlon  under  which  the  grantee  can  in  his  lifetime  di^raee  ot  the  en- 
tire fee  for  bis  own  baieflt  Is  deemed  absolute.'  Testatrix  gave  all  the 
residue  of  personal  estate  and  all  her  real  estate  to  her  husband  for 
life,  with  liberty  to  use  as  much  of  the  principal  of  the  residuary  per- 
sonal estate  as  he  might  need.  She  also  empowered  her  executor  to  at 
any  time  sell  all  or  part  of  her  real  eetate,  and  authorized  her  faushand  to 
use  as  much  of  the  proceeds  of  such  snles  as  he  might  desire.  By  a 
oodlcll  she  provided  for  an  additional  legacy,  and  thai  gare  the  remainder 
of  her  residuary  estate  to  her  bu»bnnd  for  life,  with  liberty  to  use  as 
much  of  the  principal  of  her  residuary  personal  estate  as  he  desired. 
Held  that,  no  remainder  being  limited  on  the  estate  of  the  husband,  he 
took  an  absoluto  fee. 

[Ed.  Note.— For  casOB  In  point,  see  Gent  Dig.  voL  4S,  WUls,  H  1840- 
1850.] 

Appeal  from  Trial  Term,  Kin|s  County. 

Action  by  Jcanna  Ryder,  individually  and  as  sole  executrix  of  the 
last  win  and  testament  of  William  K.  Willi^son,  deceased,  s^inst 
John  Z.  Lott  and  others.  Judgment  for  plaintiff,  and  defendants  Isaac 
Cortelyou  and  others  appeal.  Affirmed. 

Argued  before  WOODWARD,  HOOKER,  RICH,  MIIXER,  and 
GAYNOR,  JJ. 

Claude  V.  PaUister,  for  appellants  Bunn,  Cortelyou,  Cook,  Herbert, 
and  others. 

Henry  Egginton  (Charles  H.  Kelby,  on  the  brief),  for  appellant:^ 

Bergen. 

John  M.  Bowers,  for  respondent 
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HOOKER,  J.  The  decision  of  this  appeal  entirely  depends  upon  the 
construction  of  the  last  part  of  the  third  paragraph  and  the  fourtii  para- 
£ra{^  of  the  will  of  Catherine  L.  Williamson  and  the  codicil  thereto. 
If  the  testatrix's  husband  took  an  absolute  fee  under  the  will,  the  judg- 
ment must  be  affirmed ;  otherwise,  not.  Those  parts  of  the  will  and 
the  codicil  in  question  read  as  follows : 

milrd.  *  *  *  All  tbe  rest,  residue  and  remainder  of  my  persooal  es- 
tate, and  all  my  real  estate,  I  give,  devise  and  bequeath  to  my  beloved  hus- 
band. William  K.  Williamson,  for  and  during  his  natural  life,  and  It  is  my 
will  and  I  do  hereby  order  and  direct  that  he  shall  be  at  lib^ty  to  use  as 
much  of  the  prUiclpat  of  my  said  realdnary  personal  estate  aa  lie  may  need 
fbr  any  purpose  whatsoever. 

."Fourth.  I  do  bereby  aathorlse  and  empower  my  said  ececntor  at  any  time 
id  bis  discretion  and  whenever  he  may  deem  It  for  the  beat  Interest  of  my 
estate  to  sell  and  dispose  of  all  or  any  part  of  my  real  estate  and  In  case 
sncb  sale  I  do  bereby  authorize  and  empower  my  said  husband  to  use  as  mucb 
of  tbe  proceeds  of  such  sale  as  he  may  desire  and  for  any  purpose  whatso- 
ever, and  I  do  h«eby  order  and  direct  that  my  satd  husband  shall  not  In  any 
way  whatever  be  accountable  or  ieq>oudbIe  to  my  b^rs  tor  any  snt^  use  of 
my  said  estate" 

By  her  codicil  she  provided  for  an  additional  legacy  of  $1,000,  and, 
referring  to  the  third  clause  of  her  will,  she  added,  after  providing 
for  the  legacy: 

"I  do  hereby  give  and  bequeath  the  resnalnder  of  my  said  residuary  estate 
to  my  said  husband  for  and  during  his  natural  life,  and  I  do  hereby  order  and 
direct  tbat  my  mid  hud>and  be  at  liberty  to  use  as  mucb  of  tbe  principal 
of  said  residuary  personal  estate  as  be  may  desire  or  need  for  any  purpose 
wbatsoerer." 

Section  133  of  the.  real  property  law  (Laws  1896,  p.  580,  c.  547)  pro- 
vides: 

"Every  power  of  disposition  by  means  of  wbl<di  tbe  grantee  la  enabled.  In 
bis  lifetime  to  dispose  of  tbe  entire  fee  for  his  own  boieflt,  Is  deemed  ab- 
solute.** 

This  and  the  other  related  sections  of  the  real  property  law  have 
been  passed  upon  repeatedly  by  the  Court  of  Af^Mals,  and  it  seems  to 
be  well  settled  that,  because  of  the  statutory  provision,  the  beneficiary 
under  a  will  like  the  one  in  questicm  takes  an  absolute  fee,  and  es- 
pecially where,  as  in  this  case,  "no  remainder  is  limited  on  the  estate 
of  the  grantee  of  the  power."  Section  131,  Real  Property  Law  (Laws 
1896,  p.  580,  c.  647).  The  terms  of  the  statute  are  plain  and  have  been 
given  full  effect.  Cutting  v.  Cutting,  86  N.  Y.  534;  In  re  Moehring, 
154  N.  Y.  428,  48  N.  E.  818 ;  Deegan  v.  Wade,  144  N.  Y.  578,  39  N. 
E.  692;  Hume  v.  Randall,  141  N.  Y.  499,  36  N.  E.  403. 

There  can  hardly  be  serious  doubt  that  the  husband  took  the  abso* 
lute  fee,  and  the  judgment  should  be  affirmed. 

Judgment  aiDrmed,  wltb  oosts.  All  oomcnr. 
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PBACB  «t  al  ▼.  BOSS. 
<8D^aiie  CSourt,  Appellate  Dlvlsloa,  Second  Department  Jannaiy  1Q0&) 

L  BaOKEBB    OOWTEAOT  OF  SkCFXATHBHI^-STIDEXOE. 

EMdenoe  examined,  and  held  not  to  riiow  a  ccmtract  of  anplt^nient  be- 
tween a  leal  estate  broker  and  a  prt^rty  ovner. 
[BO.  Nots^For  cases  In  point,  see  Gent  Dig.  yoI  8,  Broken^  I  9.1 

2.  SaHB— BlOHT  TO  OOUOBBIOIIS. 

A  real  estate  broker  cannot  recover  commlaslons  for  finding  a  pnrdiaaer, 
unless  he  brings  the  minds  of  the  owner  and  prospective  purchaser  to  an 
agreement  upon  a  sale,  the  price  and  terms  thereof,  time  of  taking  tltle^ 
and  all  the  details  Incident  to  the  sale. 

[Ed.  Note^Fw  cases  in  point  see  Cent  Dig.  toL  8,  Bniaxa,  M  85- 
74.] 

Appeal  frcmi  Municipal  Court,  Borough  of  Brooklyn,  Second  Dis- 
trict 

Action  by  Ahi  Peace  and  another,  copartners,  against  Dorothea 
Ross.  Ju(^nient  for  plaintiffs,  and  defendant  ai^eals.  Reversed,  and 
new  trial  ordered. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

A.  Berton  Reed,  for  appelant 
Whitmel  H.  Smi^,  for  respondents. 

RICH,  J.  The  plaintiffs  have  recovered  a  judgment  in  this  action, 
representing  broker's  commissions,  arising  from  the  alleged  sale  of 
real  property  owned  by  the  defendant.  The  record  discloses  the  fol- 
lowing facts  upon  which  the  judgment  rests : 

The  defendant  owned  premises  known  as  "No.  540  Carleton  Ave- 
nue," Brooklyn.  The  plaintiffs  are  real  estate  brokers,  having  in  their 
«mploy  a  man  whose  special  business  it  is  to  solicit  for  his  employers 
the  placing  of  real  estate  in  their  hands  for  sale  and  renting.  This 
«mploy6  called  upcm  the  defendant  and  inquired  if  her  house  was  ior 
sale.  He  testifies  that  he  did  not  think  she  was  particularly  anxious  to 
put  her  place  on  the  market,  but  that  she  finally  said  she  would  sell  it 
for  $10,000,  and  the  witness  says : 

**I  took  out  and  made  my  memorandum  In  the  nsoal  course  and  reported  It 

to  tbe  office." 

A  short  time  afterward  a  Mrs.  Thier  called  at  plaintiffs'  office  in 
search  of  a  residence  property,  and  one  of  their  employes  called  the 
defendant  on  the  telephone  and  procured  her  consent  to  Mrs.  Thier's 
inspection  of  the  property.  She  went  to  the  house,  and  the  defend- 
ant conducted  her  through  the  house  and  told  her  that  its  price  was 
^10,000,  but  that  she  would  have  to  confer  with  her  husband  before 
she  sold  it  Mrs.  Thier  asked  if  she  might  bring  her  husband  to  look 
at  the  property  the  next  day,  and  the  defendant  consented.  Upon  her 
second  visit  Mrs.  Thier  stated  to  the  defendant  that  she  was  pleased 
with  the  property  and  would  pay  $10,000  for  it,  and  defendant  again 
informed  her  that  she  would  have  to  confer  with  her  hustxind  before 
selling,  as  "she  couldn't  sell  it  without  consulting  her  husbsmd" ;  that 


Digitized  by  Google 


Sup.  Ct)  PEOPLE  V.  MAXWELL.  i9 

she  would  require  a  wedc  in  which  to  talk  the  matter  over  with  him, 
and  it  was  a^«ed  that  she  should  then  let  Mrs.  Thier  know  her  con- 
clusion. Abmit  a  week  afterward  the  defen(^t  wrote  Mrs.  Thier  that 
her  husband  would  not  consent  to  the  sale. 

This  evidence  did  not  establish  a  cause  of  action  in  favor  of  the  plain- 
tiffs, nor  warrant  the  rendition  of  a  judgment  in  their  favor.  Plaintiffs 
failed  to  establish  a  contract  of  employment  by  defendant,  or  any 
agreement,  express  or  iirmlied,  to  compensate  them  for  thdr  services. 
No  ratification  of  plaintiff'  acts  in  attempting  to  sell,  sufficient  to  obli- 
gate the  defendant,  can  be  predicated  upon  her  assent  to  plaintiffs*  re- 
quest that  Mrs.  Thier  be  permitted  to  inspect  the  property ;  and,  again, 
no  sale  was  made  by  the  plaintiffs.  No  agreement  was  reached  by  the 
defendant  and  Mrs.  Thier,  except  as  to  the  price  that  should  be  paid  if 
the  property  was  sold.  The  prospective  purchaser  was  informed  on  her 
first  visit  that  the  defendant  would  not  sell  unless  her  husband  con- 
sented, and  nothing  further  was  done.  The  plaintiffs  were  not  entitled 
to  recover  without  proof  that  the  parties  to  the  proposed  sale  reached 
an  agreement,  not  only  as  to  the  price,  but  as  to  the  tenns  of  pay- 
ment, the  time  of  taking  title,  and  all  the  details  incident  to  such  sale. 
The  rule  established  by  the  Court  of  Appeals  in  Sibbald  t.  Bethlehem 
Iron  Co.,  83  N.  Y.  378,  38  Am.  Rep.  441,  that  "the  duty  assumed  by 
the  broker  is  to  bring  the  minds  of  the  buyer  and  seller  to  an  agree- 
ment for  a  sale,  and  the  price  and  terms  on  which  it  is  to  be  made, 
and  until  that  is  done  his  right  to  commissions  does  not  accrue,"  can- 
not be  questioned. 

This  branch  of  the  case  presents  substantially  the  same  facts  that 
were  before  this  court  in  Haase  v.  Schneider,  112  App.  Div.  336,  98 
N.  Y.  Supp.  687.  The  rule  there  enunciated  controls  the  disposition  of 
the  case  at  bar,  and  the  judgment  must  be  reversed,  and  a  new  trial 
ordered;  costs  to  abide  the  event 

WOODWARD,  JENKS,  and  GAYNOR,  ]J.,  concur.  MILLER, 
J.,  concurs,  on  the  ground  that  the  plaintiffs  failed  to  prove  any  ccm- 
tract  of  employment,  either  express  or  implied. 


PEOPLE  ex  rel.  McNULTT  v.  MAXWEM/  et  at 

(Stvreme  Coiut,  Appellate  DIviition,  Second  Department   January  10,  1908.) 

Obbtiobabi— Decibiors  ItsviBWABi.B— Board  of  Education— Aoi  or  Boabd 
OT  BZAsnnBS. 

noder  Code  dr.  Proa  i  2120,  prorldlng  that  cerUorarl  can  only  Issue 
where  the  right  is  conferred  by  statnte  or  where  it  can  Issue  at  common 
law,  It  wtll  not  Issue  to  review  the  action  of  the  tward  of  examiners  of 
the  board  of  education  of  New  York  City  In  refusing  to  Issue  a  certifi- 
cate that  relator's  previous  experience  was  equivalent  to  a  certain  period 
of  experience  In  the  New  York  City  schoolst  since  no  right  by  statute  er- 
ists  In  such  cases,  and,  the  action  of  the  boud  not  bdng  judicial  the 
right  did  not  exist  at  common  law. 

Bich,  J.,  ^sBoitlng. 


Appeal  from  Special  Term. 
loeN.Y.S.—* 
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Certiorari  by  tbe  people,  on  the  relatkm  of  Cecelia  J.  McNulty, 
against  William  H.  Maxwell  and  others.  From  an  order  granting  the 
writ,  defendants  appeal.   Order  reversed,  and  application  denied. 

Argued  before  WOODWARD,  TENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

Theodore  Connoly  (Stefrfien  O'Brien  and  Thomas  F.  Noonan,  on  the 
brief),  for  appellants. 
Jotm  E.  O'Brien,  for  respondent. 

HOOKER,  J.  In  her  petition  for  a  writ  of  certiorari  the  relator 
alleged  that  she  was  the  holder  of  a  diploma  of  one  of  the  State  Nor- 
mal Schools  licensing  her  to  teach  in  any  ccHnmon  or  public  school  in 
the  state  of  New  York ;  that  for  several  months  in  the  spring  of  1896 
she  was  a  regular  teacher  in  a  rural  public  school  in  the  county  of  St. 
Lawrence;  that  during  the  years  1897  and  1898  she  was  a  regular 
teacher  for  one  school  year  in  another  rural  public  school  in  the  county 
of  St  Lawren(x ;  that  for  several  months  from  Sqitember  1,  1900,  she 
was  a  regularly  appointed  teacher  in  tlie  Baldwin  l^gh  Sdiool,  in  Nas- 
sau county,  and  on  Mardi  11,  1901,  was  regularly  appointed  by  the 
school  board  of  the  borough  of  Queens,  city  of  New  York,  as  a  regular 
teacher  in  one  of  the  public  schools  in  said  boroiigh  and  city,  and  con- 
tinuously held  that  position  until  cm  or  about  February  1,  1902,  on 
which  day  she  was  transferred  and  duly  appointed  a  regular  teacher  in 
Public  School  No.  1  in  the  Borough  of  Queens,  City  of  New  York,, 
and  regaiATly  held  that  position  and  rendered  service  until  February  1,. 
1906 ;  and  tiiat  since  that  time  she  has  been  a  "model"  teadier  in  the 
Jamaica  Training  School,  of  the  class  of  the  sixth  B  grade,  whidr 
grade  she  alleges  is  of  a  lower  rank  than  the  grade  of  which  she  was 
teacher  in  Public  School  No.  1.  On  October  25,  1906,  she  presented 
to  the  defendants,  who  constitute  the  board  of  examiners  of  the  board 
of  education  of  the  city  of  New  York,  a  petition  praying  for  a  certifi- 
cate to  be  issued  by  the  board  stating  that  the  experience  of  the  relator 
as  a  teacher  in  schools  other  than  the  high  and  trainit^  schools  of  the 
city  of  New  York  was  equivalent  to  6  years  and  11  months  of  experi- 
ence in  the  high  and  training  schools  of  the  city  of  New  York.  Hie 
board  passed  upon  her  petition  and  adopted  a  resolution  that  such  ex- 
perience in  schools  other  than  the  high  and  training  schools  of  the  city 
of  New  York  was  equivalent  fx>  no  years  of  experience  in  the  high  and 
training  schools  of  the  city  of  New  York.  The  relator  then  made  a 
m.otion  for  a  writ  of  certiorari,  directing  the  members  of  the  board  of 
examiners  of  the  board  of  education,  the  defendants,  to  make  a  return 
of  their  proceedings  in  the  matter  of  the  relator's  petition.  The  order 
was  granted,  and  the  defendants  appeal. 

The  powers  of  the  board  of  examiners  with  reject  to  licenses  and 
certificates  are  specified  in  section  1091  of  the  Greater  New  York 
charter  (Laws  1901,  p.  473,  c.  466),  whidi  chapter  provided  the  mini- 
mum salaries  that  ^all  be  paid  to  different  members  of  the  teaching* 
staff  and  to  the  teachers  of  the  elementary  and  the  high  and  trainii^ 
schools.   The  section  provides  as  follows : 

"The  board  of  edacation  shall  bare  power  to  adopt  br-lawB  fixing  the  ml- 
arlet  of  all  members  of  the  superrlalog  and  the  teadiing  staff ;  and  the  sal- 
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arles  of  all  prindpala  and  teadien  aball  tie  regulated  bj  merit;  grade  of  dasa 
tan^t,  length  of  aerrieo,  tspetienn  in  teadilDt  or  by  a  combination  of  these 
amslderatlons." 

The  section  then  declares  that  the  by-laws  which  the  board  shall 
adopt  shall  establish  a  uniform  schedule  of  salaries^  that  the  same  shall 
provide  for  an  equal  annual  increment,  and  then  goes  on  to  provide 
minimum  salaries  for  tiie  different  classes  of  teachers,  as^  for  instance : 

"And  no  female  teacher  hi  said  elementary  aduols  diall  receive  leaa  than 
six  hundred  dollars  per  antinin,  nor  shall  the  annual  increment  for  any  female 
teacher  therein  be  lees  than  forty  dollars." 

And  further  the  section  provides : 

"No  fonale  model  teacher  shall  receive  less  than  one  thousand  dollars  per 
annum ;  nor  after  five  years  of  service  aa  such,  less  than  fifteen  hundred  dol- 
lars per  annmn." 

After  making  the  above^  wiUi  other  provisions  as  to  annual  salaries, 
section  1091  continues: 

"The  board  of  examiners  shall  Issae  to  a  principal  or  a  teacher  who  has  had 
experience  In  schools  other  than  the  schools  of  the  city  of  New  York  a  certifi- 
cate stating  that  the  experience  of  such  teacher  is  eqnivalent  to  a  certain 
number  of  years  of  em>erleuce  in  the  schools  of  the  said  city.  The  board  of 
examiners  sliall  lasoe  to  a  principal  or  teacher  who  baa  had  experience  in 
sdiools  other  than  the  high  and  training  achoola  of  the  city  of  New  Ywk 
a  certificate  stating  that  the  experience  <a  such  teadber  la  eqnivalent  to  a 
certain  nnmber  of  years  of  experience  In  the  high  and  training  schools  of  the 
said  dty.  Sudt  certificates  made  by  the  traard  of  examiners  shall  be  final  and 
conclusive  on  all  matters  pertaining  to  experience  therein  stated,  and  shall 
entitle  their  holders  to  salaries  In  accordance  with  the  schedules  of  salaries 
established  In  cwformlty  with  this  section,  In  like  manner  as  though  the 
years  mentioned  In  such  certificates  had  bom  served  in  those  schools  of  the 
city  of  New  Yotk  that  are  respeetlTely  mentioned  in  soch  certificates." 

The  aiq>eal  by  the  defendants  from  the  order  directing  that  a  writ 
of  certiorari  be  issued  presents  for  our  determination  the  question 
whether  the  action  of  the  board  of  examiners  of  the  board  of  educa- 
tion, in  refusing  the  certificate  asked  for,  is  final,  or  whether  the  ac- 
tion of  the  board  in  refusing  such  a  certificate  may  be  the  subject  of 
judicial  review.  It  is  evident  that  the  relator's  purpose  in  endeavoring 
to  procure  the  certificate  stating  that  her  years  of  experience  were  equal 
to  6  years  and  11  months'  experience  in  the  high  and  training  schools 
in  the  city  of  New  York  was  to  obtain  a  salary  of  $1,500  a  year,  pro- 
vided by  Uie  section  to  be  paid  to  a  female  model  teadier  after  5  years' 
service,  in  [rface  of  her  salary  of  $1,000,  which  she  is  now  receiving  as 
a  female  model  teacher  of  less  than  5  years'  experience;  hence  the 
question  becomes  an  important  one  to  the  relator. 

A  writ  of  certiorari  may  only  be- issued  as  permitted  by  section  2120 
of  the  Code  of  Civil  Procedure,  which  allows  it  in  two  instances, 
namely,  where  the  right  thereto  is  conferred  by  statute,  or  where  the 
writ  may  be  issued  at  common  law  and  has  not  been  expressly  taken 
away  by  statute.  There  is  no  claim  in  this  case  that  tlie  r^t  to  tho 
writ  is  conferred  by  statute.  The  question,  then,  is  whether  the  writ 
is  allowable  at  common  law.  The  common-law  writ  of  certiorari  is- 
sues to  review  only  the  decisions  of  inferior  judicial  or  quasi  judicial 
tribunals.   People  ex  rel.  Copcutt  v.  Board  of  Health,  140  N.  Y.  1, 
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■36  N.  E.  320,  23  L.  R.  A.  481,  37  Am.  St  Rep.  522;  People  ex  reL 
Trastees  of  Tamaica  v.  Supervisors,  131  N.  Y.  468,  30  N.  E.  488; 
People  ex  ref.  O'Connor  v.  Supervisors,  153  N.  Y.  370,  47  N.  E.  790; 
People  ex  rel.  Scfaau  v.  McWiUiams,  185  N.  Y.  92,  77  N.  E.  785. 

Tat  question  whidi  presents  itself,  therefore,  is  whether  or  not  the 
action  of  the  board  of  examiners  of  tiie  board  of  education  in  refusing 
the  relator  a  certificate  that  her  prior  experience  is  equivalent  to  any 
experience  in  the  high  and  training  schools  was  judicial  or  quasi  judi- 
cial. It  does  not  appear  that  any  testimony  was  taken  by  the  board  of 
examiners  in  the  determination  of  its  action  upon  the  relator's  petition. 
The  action  of  the  board  was  &e  result,  not  of  conflicting  claims  urged 
by  adversaries,  nor  the  finding  of  a  fact  based  upon  the  presentation  of 
conflicting  evidence  but  rather  was  a  decision  based  upon  the  exercise 
of  discretion  and  judgment  peculiar  to  die  members  of  the  board  in  de- 
termining the  character  of  experience  the  relator  had  had  as  a  teacher 
in  dififerent  schools  both  rural  and  urban.  The  exercise  of  this  discre- 
tion and  judgment  is  not  a  judicial  detennination  of  the  question  pre- 
sented to  the  board. 

In  People  ex  rel.  Buckley  v.  Roosevelt,  19  App.  Div.  431,  46  N.  Y. 
Supp.  517,  it  was  determined  that  a  writ  of  certiorari  would  not  lie  to 
review  |:he  action  of  the  police  ccnnmissioners  of  the  city  of  New  York, 
acting  under  the  civil  service  law  as  examiners  of  an  a[q)licant  for  pro- 
moti(Hi  in  the  police  force  of  the  dty ;  and  it  was  said : 

"Certain  power  Is  givea  to  snch  examlnen  to  test  tbe  analiflcationa  of  the 
flpplicanta  for  public  office  and  the  method  of  snch  oamtnation,  with  the 
result  arrived  at.  In  the  exercise  of  the  judgment  of  the  conunfasltmers,  nptm 
tbe  ticamlnatloa  bad  before  th»n,  must  necessarily  rest  within  their  dlscre- 
tloo,  and  is  not  a  judicial  determination  of  the  Question  presented  to  them." 

In  People  ex  rel.  Mack  v.  Burt,  66  App.  Div.  157,  72  N.  Y.  Supp. 
567,  affirmed  170  N.  Y.  620,  63  N.  E.  1121,  it  was  held  that  the  action 
of  the  state  civil  service  commission  and  the  munidpal  civil  service 
commission  of  the  city  of  New  York  in  including  in  schedule  B  of  the 
classifications  of  tiie  positions  in  the  department  of  health  a  position 
of  antitoxin  accountant  was  admimstrative  rather  than  judidal  in  its 
character,  and  could  not  be  reviewed  by  certiorari. 

In  Armstrong  v.  Murphy,  65  App.  Div.  126,  72  N.  Y.  Supp.  475. 
it  was  held  that  the  determination  of  the  police  commissioner  of  the 
city  of  New  York  in  refusing  to  grant  a  theatrical  license  imder  secticm 
1473  of  the  Greater  New  York  charter  (Laws  1897,  ^.  519,  c.  378)  was 
not  a  judicid  act,  was  discretionary  with  the  conunissicHier  as  an  ex- 
ecutive, administrative,  or  ministerial  act,  and  hence  not  reviewable 
by  certiorari. 

In  Walker  v.  Maxwell,  68  App.  Div.  196,  74  N.  Y.  Supp.  94,  we 
find  a  case  more  nearly  like  the  one  in  hand,  where  tfiis  court  deter- 
mined that  the  action  of  the  board  of  examiners  of  the  board  of  educa- 
tion of  the  city  of  New  York  in  refusing  a  teacher  in  one  of  the  public 
schools  of  the  dty  a  license  permitting  her  to  teach  a  higher  grade  is 
in  no  sense  judidal,  but  purely  executive,  administrative,  or  ministerial, 
and  hence  a  writ  of  certiorari  cannot  be  issued  to  review  such  action. 
The  character  of  the  act  of  the  board  of  examiners  in  passing  upon 
the  relator's  application  f<u-  a  certificate  of  equivalents,  as  in  this  case. 
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is  no  more  judicial  in  its  character  than  the  act  of  the  same  board 
upon  an  application  for  a  license  to  teach  a  higher  grade,  and  in  fact 
as  to  the  former  the  statute  not  only  does  not  confer  the  right  of  re- 
view by  certiorari,  but,  on  the  other  hand,  declares  that  such  certifi- 
cate made  by  the  board  of  examiners  shall  be  final  and  conclusive  oa  all 
matters  pertaining  to  esqperience  therein  stated. 

Our  conclusion  is  that  the  writ  should  not  have  issued,  and  the  or- 
der should  be  reversed,  wilh  $10  costs  and  disbursements,  and  the  ap- 
plication denied,  with  costs.  All  concur,  except  RICH,  J.,  who  dis- 
sents. 


(123  App.  DiT.  270w} 

O'REILLY  T.  MAHOMET  et  tX. 
(SaiMteiiie  Oourt,  .Ajn>oUate  DiTialon,  First  DepartmeDt  January  10,  1808.) 

1.  Mkchahios'  Lam— Bjoht  to  Idsir— IXuuon  tob  Bbeaoh  or  Contbact— 

SUBOORTBAOTOK. 

The  profit  wliidb  a  snbcontractor,  who  waa  prevented  by  the  general 
ctmtractor  from  performing  a  part  of  bis  contract,  wonld  have  made  had 
be  been  permitted  to  perform  In  foil,  cannot  be  recovered  In  an  action  to 
foreclose  a  mechanic's  Hen ;  such  11^  being  restricted  by  an  express  pro- 
TlsloQ  of  statote  to  the  "price  and  valu^  of  the  labor  performed  and 
materials  famished. 

[Ed.  Notb— For  cases  In  point,  see  Gent  Dig.  vol.  81,  Medianlcs'  Liens,, 
i  287.] 

2.  iJHnmsr— DnuiTDS  Nor  Liquidatid. 

Wbne  plalntUC  In  an  actl<m  on  an  anllqaiaated  demand,  claims  up- 
wards of  00  pur  c«9it.  fDore  than  be  reoovem,  he  Is  not  entitled  to  Interest 
on  the  amoont  recovered. 

[Ed.  Note. — ^For  cases  In  ptdnt*  see  Cat  Dig.  voL  20,  Interest,  M  85-40.1 

Appeal  from  Trial  Term. 

Acti<»i  by  Kathryn  O'Reilly  against  Robert  J.  Mahoney,  impleaded 
with  another.  From  a  judgment  for  plaintiff,  defendant  Mahoney  ap^ 
peals.   Modified,  and,  as  modified,  affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN:,. 
HOTJGHTON,  SCOTT,  and  LAMBERT,  JJ. 

William  J.  Reid,  for  appellant 
John  R.  Halsey,  for  respondent 

McLaughlin,  J.  Action  to  foreclose  a  medianic's  lien.  After 
the  notice  of  lien  had  been  filed  the  owner  of  the  real  estate  upon  which 
it  was  sought  to  impress  the  same  paid  into  court  a  stun  of  money  suffi- 
oent  to  discharge  the  lien ;  there  being  that  amount,  at  least,  due  the 
defendant  the  general  contractor.  This  action  was  subsequently 
brotight  by  the  assignee  of  the  subcontractor  to  recover  the  sum  of 
91,029.14,  witii  interest  from  a  specified  time,  for  extra  work  aUeged 
to  have  been  performed  for  and  materials  furnished  to  the  general  con- 
tractor. The  plaintiff  had  a  recovery  of  $562.61,  with  interest  fronk- 
April  1, 1905,  from  which  the  general  contractor  appeals. 

We  are  satisfied  with  the  correctness  of  the  recovery,  except  in  so 
far  as  it  includes  an  allowance  for  the  wnission  to  build  the  bridge 
on  Van  Dam  street  In  the  contract  which  the  plaintiff's  assignor  had 


Digitized  by 


54  108  HBW  YORK  8UPPLBUBNT  (Sup.  Ct 

and  U2  N«v  Tork  State  R^wrter 

with  the  general  contractor,  a  bridge  had  to  be  built  in  front  of  the 
proposed  building  cm  Van  Dam  street.  After  work  had  been  begun 
under  the  (xmtract,  it  was  dedded  by  the  general  contractor  that  such 
bridge  was  unnecessaiy,  and  the  subcontractor  was  directed  not  to, 
and  was  prevented  frc»n,  buildhig  tiie  same.  He  testified  that  the 
chaise  for  building  such  bridge  was  94  a  foot,  and  that  the  distance 
was  180  feet,  makmg  $480  he  would  have  received,  had  he  been  per- 
mitted to  perform  his  contract,  but  that  he  was  willing  to  deduct  from 
the  contract  price  $150.  what  it  would  have  cost  him  for  the  construc- 
tion of  such  bridge,  had  the  same  been  built.  It  appeared  that  the 
subcontractor  had  actually  expended,  in  carting  materials  to  and  from 
the  premises  and  for  labor  in  constructing  this  bridge,  about  $70,  and 
that  the  general  contractor  insisted  that  the  difference  between  this 
amount  and  $480  should  be  deducted  from  the  contract  price;  but  he 
-was  willing  to  call  it  an  even  $400.  The  trial  court  allowed  the  sub- 
contractor $400  and  deducted  therefrom  $150 ;  in  other  words,  there 
"has  been  allowed  to  plaintiff's  assignor  and  included  in  the  judgment 
the  profit  which  the  subcontractor  would  have  made  had  he  been 
permitted  to  perform  his  contract  in  building  the  Van  Dam  street 
bridge.  Loss  of  profits  or  damages  for  breach  of  a  contract  cannot  be 
recovered  in  an  action  to  foreclose  a  mechanic's  Hen.  The  lien  is  re- 
stricted by  express  provision  of  the  statute  to  the  "price  and  value"  of 
the  labor  performed  and  materials  furnished.  Any  daim  for  dam- 
ages for  breach  of  a  contract  in  refusing  to  allow  a  omtractOT  to  do 
the  work  is  not  within  the  provisions  of  the  act,  and  must'  be  enforced 
in  an  ordinary  action  for  damages  against  the  contracting  party.  Doll 
v.  Coogan,  48  App.  Div.  121,  63  N.  Y.  Supp.  627,  affirmed  168  N.  Y. 
656.  61  N.  E.  1129. 

Nor  do  we  think  plaintiff  was  entitled  to  interest  on  the  amount  re- 
covered. The  claim  made  by  her  was  unliquidated,  and  subject  to  a 
reduction,  if  our  conclusion  be  correct,  of  upwards  of  60  per  cent. 
Where  a  party  claims  upwards  of  60  per  cent,  more  than  he  is  entitled 
to,  and  the  claim  is  unliquidated,  he  is  not  entitled  to  interest  upon  the 
amount  recovered.  Excelsior  Terra  Cotta  Co.  v.  Harde,  90  App.  Div. 
4.  85  N.  Y.  Supp.  732,  affirmed  181  N.  Y.  11,  73  N.  E.  494,  106  Am. 
St.  Rep.  493. 

The  judgment  appealed  from,  therefore,  must  be  modified,  by  strik- 
ing therefrom  the  difference  between  the  amount  as  above  found  due 
the  plaintiff  and  the  amount  which  the  trial  court  found,  viz.,  $250, 
and  also  striking  out  the  allowance  for  interest  on  the  amount  recov- 
ered, and,  as  thus  modified,  should  be  affirmed,  with  costs  to  app^- 
Jant  in  this  court.  All  concur. 


UAASCH  T.  ORAUEB. 

<Supreme  Oonrt,  Appellate  Dlvtsltm,  Second  Department   Januarr  10,  1008.> 

1.  Actio N— Splitting  Oaubes  or  Action. 

A  cause  of  action  eaoDOt  be  q)llt  up  and  a  separate  actloa  brought  on 
each  part,  but  ouly  one  action  may  be  malntaioed  tor  one  cause  of  action 
In  its  entirety. 

lEd.  Note.— For  coses  In  point,  see  Cent  Dig.  vol,  1,  Action,  U  549,  SSai 
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2.  JTOftuMT— Bm  JunnuTA. 

A  Judgmmt  li  res  judicata  of  all  fwrta  of  tbm  cam  of  action,  whether 
Included  In  the  complaint  ot  not,  inclodlng  all  Incidental  relief  prayed 
for  In  the  complaint  apeclflcally,  or  embraced  in  the  general  prayer,  or 
which  might  have  been  prayed  for  In  the  complaint  and  given  by  judg- 
ment 

[Ed.  Nota^Vtor  cases  In  points  aee  Gent  Dig.  rol.  SO,  Judgment,  U 
12S4-1240.] 

8.  I^unuixnr  OoRTETAifOES— Reoovebt  ot  Bints  waou  FsAt.'DnLENT  GaA.H- 

TEB. 

The  right  of  a  jndgmoit  creditor,  suing  to  set  Aside  a  conveyaDce  of 
real  estate  hy  the  debtor  In  fraud  of  creditors,  to  require  the  fraudulent 
grantee  to  account  for  the  rents  received  him,  is  enforceable  In  .the  ac- 
tlm  and  Is  included  In  the  relief;  and  the  creditor,  after  prevailing  In 
tlw  actlcm,  cannot  maintain  a  separate  suit  to  contpel  the  fraudulent 
grantee  to  aocount  tor  the  rents. 

Hocdcer,  J.,  dUMnUng. 

Appeal  from  Special  Term,  Kings  County, 

Action  by  Emma  Maasch  against  August  G.  Grauer.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  judgment  given 
for  defendant. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  RICH,  and 
GAYNOR,  JJ. 

Charles  H.  Street  (Leander  B.  Faber,  on  the  brief),  for  appellant 
Guy  C.  Frisbie,  for  respondent 

GAYNOR«  J.  The  plaintiff,  having  prevailed  in  her  action  as  a 
judgment  creditor  to  set  aside  a  conveyance  of  real  property  by  the 
judgment  debtor  to  this, defendant  in  fraud  of  creditors,  brought  this 
action  to  make  the  defendant  account  for  the  rents  and  profits  thereof 
received  by  him  as  fraudulent  grantee.  Judgment  should  have  been 
given  for  tiie  defendant.  A  cause  of  action  cannot  be  split  up,  and  a 
separate  action  brought  on  each  part.  Only  one  action  may  be  main- 
tained for  one  cause  of  action  in  its  entirety,  and  the  judgment  therein 
is  res  adjudicata  of  all  parts  of  such  cause  of  action  whether  included 
in  the  complaint  or  omitted,  including  all  incidental  relief  prayed  for 
in  tihe  complaint  specifically  or  by  being  embraad  in  the  general 
prayer,  or  which  might  have  been  prayed  for  in  the  complaint  and  given 
by  the  judgment  Bendemagle  v.  Cocks,  19  Wend.  207,  38  Am.  Dec. 
448;  Bracken  v.  Atlantic  Trust  Co.,  167  N.  Y.  510,  60  N.  E.  772,  82 
Am.  St.  Rep.  731;  Hahl  v.  Sugo,  169  N.  Y.  109,  62  N.  E.  135,  61  L. 
R.  A.  226,  88  Am.  St  Rep.  539;  Remsen  v.  N.  Y.,  etc.,  Ry.  Co.,  Ill 
App.  Div.  413,  97  N.  Y.  Supp..  902 ;  Clemens  v.  Clemens,  37  N.  Y.  59 ; 
Bloomer  v.  Sturges,  58  N.  Y.  168 ;  Jordan  v.  Van  Epps,  85  N.  Y.  427. 

The  right  of  the  plaintiff  to  make  the  defendant  account  for  the  rents 
and  profit  could  nave  been,  enforced  m  her  action  to  set  aside  the 
fraudulent  conveyance.  It  was  of  that  cause  of  action,  and  included  in 
the  relief  that  could  be  obtained  therein.  If  it  were  a  separate  cause  of 
action  it  could  have  been  omitted,  for  the  rule  is  not  that  separate 
causes  of  action  must  be  united,  if  possible,  in  the  same  complaint,  but 
only  that  a  cause  of  action  shall  not  be  split  up. 
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The  judgment  should  be  reversed  aod  judgment  given  for  the  de- 
fendant 

Jodgmoit  reversed,  and  Judgment  ordwed  for  deCendsnt,  with  cofrti.  AU 
ooncDTt  oraapt  HOOKBB,  J.,  vbo  dlaeente. 

HOOKER,  J.  I  dissent  The  plaintifl  procured  judgment  against 
one  Parian,  and  execution  was  returned  unsatisfied.  After  the  verdict 
was  rendered  in  the  case*  and  before  judgment  was  entered.  Parkin 
transferred  certain  real  property  to  the  derendant  Later,  in  an  actim 
by  this  plaintiff  against  the  defendant,  judgment  was  entered  setting 
aside  the  transfer  on  the  ground  that  it  was  made  with  the  fraudulent 
intent  and  purpose  of  hindering,  delaying,  cheating,  and  defrauding 
this  plaintiff  in  the  collection  of  her  money  ju(^;meat  The  ocnn^int 
in  wat  case  did  not  demand,  and  the  jud^ent  did  not  decree,  an  ac- 
counting by  the  defendant  for  the  rents  and  prc^ts  of  the  said  premises 
«vhile  he  was  in  possession  thereoi  Subsequently  this  action  was  com- 
menced to  ccanpel  the  defendant  to  account  for  such  rents  and  profits, 
and  the  plaintiff  has  had  judgment  decreeing  that  he  account  for  the 
rents  and  profits  from  the  time  he  entered  into  pos'session.  The  defend- 
ant appeals. 

I  cannot  escape  the  convicticm  that  the  claim  that  the  deed  should 
be  set  aside  so  as  to  allow  the  judgment  creditor  to  reach  the  land  with 
an  execution,  and  tfie  claim  for  the  moneys  the  fraudulent  grantee  re- 
ceived while  in  possession,  treatii^  him  as  trustee,  are  two  distinct 
causes  of  action.  The  first  is  to  destroy  the  deed ;  the  other,  to  build 
up  a  trusteeship.  If  I  am  right,  one  of  the  points  the  appellant  makes 
should  be  considered.  He  holds  that  he  may  not  be  held  to  acoaunt 
for  the  rents  and  profits,  except  from  the  time  of  the  commencement 
of  the  action  to  set  aside  the  transfer.  Hillyer  v.  Le  Roy,  179  N.  Y. 
869,  7»  N.  E.  237,  103  Am.  St  Rep.  919,  was  an  action  to  set  aside 
a  transfer  as  fraudulent,  by  a  judgment  creditor  whose  execution  had 
been  returned  unsatisfied,  and  where  transfer  of  certain  property  had 
been  made  by  some  of  the  judgment  debtors  sh(Mtly  prior  to  the  judg- 
ment (Attained  by  the  plaintiffs.  In  that  action  the  plaintiffs  demanded 
that  the  transferee  account  to  them  for  the  use  of  the  properties  so 
fraudulently  transferred,  and  the  judgment  compelled  the  defendants 
to  account  for  rents  from  the  time  of  the  fraudulent  transfers.  In 
modifying  the  judgment,  the  Court  of  Appeals  observe,  per  Gray,  J. ; 

"I  tblnk  the  determination  of  tbe  learned  Appellate  Dlvialon  to  have  been 
correct,  with  thlB  exception,  however,  that  the  Judgment  in  the  trial  ooort 
aK>eara  to  have  included  an  within  the  lien  of  the  original  jadgmrait  the 
mesne  rents  and  profits  of  the  real  estate  from  the  time  of  the  frandnlent 
transfers.  That  would  be  incorrect  The  aeconntablllty  for  the  rrats  and 
profits  Bbould  be  from  tbe  time  of  the  commencement  of  tbe  present  action  in 
equity  to  annul  tiie  transfers,  at  whldi  time  an  eqiUtable  Um  upon  tibe  fanA 
was  acquired.  OoUmnb  t.  Bead.  21  N.  T.  60S." 

The  respondent  cites  Loos  v.  Wilkinson,  110  N.  Y.  195, 18  N.  E.  99,. 
1  L.  R.  A.  250,  as  an  authority  that,  the  deed  having  been  set  aside 
as  fraudulent  and  void,  the  grantee  had  no  title  as  against  the  plamtiff' 
to  the  rents  received  by  him  and  that  he  should  account  from  the 
time  he  took  possession.   This  case,  however,  was  cited  in  the  briefs 
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in  the  Hillyer  Case  (page  372,  of  179  N.  Y.).  and  the  latter  must  be 
deemed  to  express  the  law  upon  the  subject. 

Inasmuch  as  neither  the  agreed  statement  of  facts  nor  the  findings 
of  fact  show  what  rents  and  profits  the  defendant  received  sub^- 
quent  to  the  time  of  the  commencement  of  plaintiff's  action  to  annul 
tiie  fraudulent  transfer,  it  is  impossible  from  tfie  record  before  us  to  de- 
termine the  extent  of  the  defendant's  accountability  in  money. 

My  vote  is  to  reverse  the  judgment  and  grant  a  new  triaL 


FOLAlfD  T.  ITALIAN  SAVINGS  BANK  OF  OITT  OF  NEW  TORB:. 
(Supreme  Court,  Appellate  Division,  Second  Department  January  10;  1908.) 

1.  TSNDOB  AND  PCTBOHASEB— OBJCCTIORS  TO  TTTUB— IXASB. 

A  lease  for  fire  years  of  premises  contracted  to  be  sold  Is  sudi  an  In- 
cnmbranoe  as  Jastifies  vendee  In  refusing  to  perform. 

lEA.  Note.— For  eaees  In  point,  see  Cent  Dig.  vol.  48,  Toidor  and  Pnr^ 
chaser,  |  2S2.] 

2.  8aHX— RElfKDIES  or  VKHDOB— FOBFUTUBE, 

A  letter  by  vendor  to  vendee,  written  after  the  time  fixed  for  closlog 
title,  that  he  must  make  an  additional  payment,  otherwise  vendor  wonld 
offer  the  property  for  sale,  was  insufficient  to  constitute  notice  of  the 
time  and  place  of  closing  title,  so  as  to  make  time  of  tbe  essence  and 
pat  vmdee  In  d^ult,  since  it  fixed  no  definite  time  either  for  closing 
title  or  tat  payment  of  tbe  additional  sum. 

Appeal  frOTi  Trial  Term,  Queens  County. 

Ac^on  by  John  P.  Foland,  as  trustee  for  Mary  A.  Brinckerhoff, 
against  the  Italian  Savings  Bank  of  the  City  of  New  York.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Affirmed. 

Argued  before  WOODWARD,  JENKS.  HOOKER,  RICH,  and 
GAYNOR,  JJ. 

John  Elton  Wayland,  for  appellant 
Joseph  Sapinsky,  for  respcmdent. 

HOOKER,  J.  The  action  is  to  recover  from  the  contract  vendor 
of  certain  real  estate  the  amount  paid  upon  the  purchase  at  the  time 
the  contract  was  made,  together  with  the  expense  of  exanunii^  the 
title.  The  plaintiff  has  had  a  verdict,  and  the  defendant  appeals. 

The  [daintiff  contends  that  the  title  was  objectionaUe  on  account  of 
a  restriction  to  which  die  land  was  subject  by  reascm  of  the  provisions 
of  early  deeds;  but  the  defendant  insists  tiiat  &e  failure  to  perfonn 
was  not  due  to  a  claim  of  sudi  restrictions,  because  the  vendee  never 
raised  the  question.  A  question  of  fact  was  presented  as  to  whether 
this  objection  had  been  urged  against  the  title,  and  the  court  has  found 
with  the  plaintiff  upon  evidence  which  we  think  was  sufficient.  The 
court  has  also  found  that  the  closing  of  the  title  was  adjourned  by  mu- 
tual consent  and  by  various  agreements  until  the  31st  day  of  October, 
1905,  and  that  on  or  about  the  28th  day  of  October,  1905,  the  defend- 
ant leased  the  premises  for  a  term  of  five  years  by  a  lease  in  writing  to 
persons  other  than  the  plaintiff,  which  persons  entered  into  possession 
of  the  premises  in  question  and  were  in  possession  thereof  on  the  31st 
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of  October,  1905,  and  the  defendant  did  not  and  could  not  procure 
a  surrender  of  the  lease  and  possession  of  the  premises.  S<Hne  few 
months  thereafter  the  defendant  sold  the  premises  to  a  third  party, 
who  is  inno  way  connected  with  this  litigation,  and  because  of  that  we 
•do  not  think  it  necessary  to  discuss  the  legal  questions  presented  by 
the  restrictions  in  tiie  old  deeds,  especially  in  view  of  the  fact  that  the 
judgfment  may  be  affirmed  on  another  ground. 

The  plaintiff's  witness  Brinckerhoff  testified  positively  that  the 
closing  of  the  title  was  adjourned  from  time  to  time  from  the  15th  day 
of  May,  1905,  the  date  mentioned  in  the  contract,  until  the  30th  or  31st 
day  of  October,  the  vendee  objecting  from  time  to  time  <m  account  of 
the  restriction,  and  thus  the  matter  rested  on  the  31st  of  October;  but 
the  defradant  deliberately  put  it  out  of  its  power  to  convey  the  fee 
without  incumbrance  by  reason  of  the  lease  for  a  term  of  five  years. 
"This  was  certainly  a  valid  objection  to  the  title,  and  was  sufficient  to 
justify  the  vendee  in  refusing  to  perform.  The  defendant  asserts,  how- 
■ever,  that  these  adjournments  testified  to  by  defendant's  witnesses  were 
not  actually  had,  and  that  the  vendee  without  excuse  defaulted  in  June, 
1905.  We  are  unwilling,  however,  to  interfere  with  the  findings  of 
fact  in  this  respect,  for  the  reason  that  they  are  supported  by  suffi- 
•cient  evidence,  and  there  is  no  such  preponderance  of  evidence  in  de- 
fendant's iavor  as  would  warrant  us  in  reversing  it  as  against  llie 
wdght  of  evidence. 

The  defendant's  position  is  also  open  to  the  objection  that  it  &iled 
to  appoint  a  specific  time  for  the  passing  of  the  deed  after  the  matter 
"had  been  adjourned  and  allowed  to  remain  open.  On  June  13th  the 
attorney  for  the  defendant  wrote  to  the  vendee  that  unless  Tie  was 
prepared  to  take  title  they  would  consider  the  amount  paid  forfdted 
and  expose  the  premises  for  resale.  On  June  15th  the  vendee  wr<rte 
in  reply  that,  owing  to  the  vast  amount  of  work  the  title  companies 
had  ahead  of  them,  he  was  necessarily  delayed  in  obtaining  the  proper 
seardies,  but  that  he  would  do  all  in  his  power  to  urge  them  to  com- 
plete the  search  and  would  advise  him.  On  June  17th  defendant's  at- 
torney wrote  back,  acknowledging  the  receipt  of  the  letter  of  the  15th, 
and  advising  the  vendee  that  he  must  make  an  additional  payment; 
■otherwise,  the  defendant  would  offer  the  prc^rty  for  sale.  This  let- 
ter was  not  sufficient  to  serve  the  purpose  of  giving  notice  of  the  time 
and  place  of  closing  the  title,  in  order  to  make  time  of  the  essence  and 
put  me  vendee  in  default ;  for  it  fixed  no  definite  time  either  for  clos- 
ing the  title  or  for  the  payment  of  an  additional  sum  upon  the  pur- 
chase price.  Such  a  notice  must  be  definite  in  its  terms.  Sdiiffer  v. 
Dietz,  83  N.  Y.  301 ;  Darrow  v.  Cornell.  13  App.  Div.  604,  42  N.  Y. 
Supp.  1081;  30  App.  Div.  115,  51  N.  Y.  Supp.  828. 

The  judgment  should  be  affirmed,  with  costs.  All  concur. 
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PBOPLE  r.  WKSTCHB8TIDR  TBAOHON  00. 
(Siqirane  Oonrt,  Appelate  XMtIbKki,  Seoctnd  Deportmoit  January  10,  1908.) 

1.  PuAoiNe—fiuTpLBiaiCTU.  Plbadinos— Statutobt  Pbovisiors. 

On  motion  tor  leave  to  aenre  a  supplemental  complaint  In  an  action  by 
the  Btate  against  a  corporation,  the  affidavit  by  th«  state's  attorney  de- 
scribed the  action  as  "for  the  forfeiture  of  the  defmdant's  franchise  to 
operate  a  trolly  system  In  the  village  of  Ossinlng."  The  original  com- 
plaint was  not  read  on  the  motion.  Held,  that  the  motion  was  errone- 
ously granted ;  Code  C9t.  .Proa  I  1796,  authorising  an  action  "to  procure 
a  Jadi^oait  vacating  ttie  charter  or  annulling  the  existence  of  a  corpora- 
tl^"  but  not  to  take  away  from  it  any  ot  Its  rights  or  property. 

2.  00BP<ttATI01fB— I>Z8SOZ.trTI01l— FOWBBS  OF  TKUnEXA. 

Wtaeitt  the  1U6  of  a  corporation  Is  taken  away,  its  rights  and  property 
are  not  ctmflacated,  bat  become  vested  In  Ite  trustees  In  office  at  the  time 
of  Its  death. 

[Ed.  No4&— S>)r  caaea  In  point;  see  Oent  Dig.  vol.  J2,  Oraporattau,  |i 
2448-240&] 

A[q>eal  from  Special  Term,  Westchester  County. 

Action  by  the  pe<^rfe  of  the  state  of  New  York  against  the  West- 
chester Traction  C<Mnpany.  From  an  order  of  the  Special  Term  grant- 
ing plaintiff's  tnotion  to  serve  a  supplemental  oomplamt,  defendant  ap- 
peals. Reversed. 

See  66  Misc.  Rep.  364,  106  N.  Y.  Supp.  389. 

Argued  before  WOODWARD,  TENKS,  RICH,  MILLER,  and 
GAYNOR,  JJ. 

J.  As[nnwaU  Hodge  (Roy  M.  RoHnson,  on  the  brief),  for  appellant. 
Frank  L.  Young,  for  respondent 

GAYNOR,  J.  On  a  short  affidavit  by  the  plamtiff's  attorney  that 
this  action  is  "for  the  forfeiture  of  the  defendant's  franchise  to  operate 
a  trolley  system  in  the  village  of  Ossining,"  the  Special  Term  granted 
the  plaintiff's  motion  to  serve  a  sui^lemental  complaint.  The  orig- 
inal complaint  was  not  read  on  the  motion,  and  is  not  in  the  present  rec- 
ord. There  is  no  such  action  known  as  that  described  in  the  said  affi- 
davit Secticm  1798  of  the  Code  of  Civil  Procedure  only  authorizes 
an  action  "to  procure  a  judgment  vacating  the  charter  or  annulling  the 
existence  of  a  corporation."  and  not  to  forfeit  or  take  away  from  it  any 
of  its  rights  or  prop«ty;  and  even  if  its  life  be  taken  away,  its  rights 
uid  property  are  not  confiscated,  but  become  vested  in  its  trustees  in 
office  at  the  time  of  its  death.  People  v.  O'Brien,  111  N.  Y.  1,  18  N. 
E.  692,  2  L.  R.  A.  265,  7  Am.  St.  Rep.  684. 

The  order  should  be  reversed. 

Order  reversed,  with  |10  costs  and  dlsbnrsanents.  All  concur. 


MATERSON  v.  COHEN. 

fSopreme  Court,  Appellate  Division,  Second  Department   January  10,  1908.) 

L  Pbocess— RxTuan  of  Service— Conclusiveness. 

An  officer's  return  of  service  of  summons  Is  concluBive,  unless  trav- 
ersed. 

[EO.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  40,  Process,  H  1S&- 
192.] 
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2.  SAUB— SliQUISITXS— CUEBICAZ.  EKBOBB. 

Where  tbe  copy  of  a  mmimons  served  on  defendant  stated  the  return 
day,  tbe  omisBitm  of  tbe  date  of  flie  snminoiis  was  bat  a  cterical  otrht, 
and  not  Joriadictfonal. 

[Bd.  Mote^For  caaee  In  point,  Bee  Gent  Dig.  toL      Fvooaa,  H  206- 

2oa] 

8.  OOUETS— MuiflOTPAI.  COUBTS— SUkOfONB— SkBVICX  OT  OoPT. 

Where  the  original  flammons  In  an  action  In  the  Mtmlclpal  Ckrart  waa-- 
properly  filled  In  as  required  by  Munidpal  Oonrt  Act,  Laws  1902,  p.  1496, 
c.  580,  H  27,  28,  and  was  made  returnable  not  more  than  12  days  from  Its 
date,  and  was  served  6  days  before  tbe  return  day,  as  required  by  section 
37  (page  1S02>,  tbe  omission  of  the  date  of  tbe  anmmuia  in  tbe  oc^  aerr- 
ed  on  defradant  was  not  jnrisdlctlonaL 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Third  District. 

Action  by  Max  Mayerson  against  Isaac  Cohen.  From  a  judgment 
of  the  Municipal  Court  dismissing  tiie  oomjdaint,  plaintiff  appeals.. 
Reversed. 

Argued  before  WOODWARD,  JENKS.  HOOKER,  MILLER^ 
and  GAYNOR,  JJ. 

A.  Steven  Aaronstamm,  for  appellant 
Henty  Hetkin,  for  respondent 

MILLER,  J.  The  plaintiff  appeals  from  a  judgment  of  the  Mu- 
nicipal Court  dismissing  the  complaint  on  the  ground  of  a  defect  it> 
the  copy  of  the  summons  served  on  the  defendant ;  the  alleged  defect 
being  the  omissi(»i  of  the  date  of  the  summons.  Indorsed  on  the  orig- 
inal summons  is  an  affidavit  of  service  to  t&e  effect  that  a  true  copy  of 
the  original  was  delivered.  While  a  copy  of  a  summons,  blank  as  to* 
date  of  issuance.  Is  found  among  the  papers  on  tiiis  appeal,  the  record 
fails  to  show  that  there  was  any  proof  offered  that  said  alleged  copy 
was  the  paper  served  on  the  defendant,  and  there  is  nothing  whatever 
to  show  that  the  return  of  the  officer  making  service  was  in  any  man- 
ner traversed.  The  return,  unless  traversed,  had  to  be  accepted  as 
conclusive.  Caldwell  v.  De  Korven,  32  Misc.  Rep.  725,  66  N.  Y.  Supp. 
309.  Moreover,  if  it  had  been  proven  that  the  alleged  copy  of  the 
stunmons  found  in  the  return  to  this  court  was  the  paper  served  on  the 
defendant,  still  the  omission  of  the  date  was  merely  a  clerical  error^. 
and  the  defendant  was  in  no  way  prejudiced  thereby.  The  return  day 
was  distinctly  stated  therein,  and  it  has  been  held  that  even  a  defect  in 
that  respect  was  not  jurisdictional.  Lenham  Mercantile  Co.  v.  Herke, 
55  Misc.  Rep.  310,  105  N.  Y.  Supp.  472. 

The  original  summons  was  properly  filled  in  as  required  by  sections 
27  and  28  of  the  Municipal  Court  act  (Laws  1902,  p.  1498,  c  580). 
It  was  made  returnable  not  more  than  12  days  from  its  date,  and  was 
served  6  days  before  the  return  day  as  required  by  section  37  of  the 
Municipal  Court  act  We  think,  it  bring  plain  mat  the  wnissitMi  in 
the  a)py  complained  of  was  not  jurisdictional,  the  justice  should  not 
dismiss,  where  the  defendant  was  not  and  could  not  have  been  in  any 
way  misled  or  prejudiced. 

The  judgment  should  be  reversed. 

Judgment  of  tiie  Monldpal  Court  reversed,  and  new  trial  ordered  j  ooets  to- 
abide  tbe  evoit  All  concur. 
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ANDBB^N  T.  MILLIKBN  BROS.,  lue, 

^i^rane  Oonrt,  Appellats  DItUqd,  Seamd  Department  JanoAvj  10,  UNI8.) 

L  JluTEB  AND  Sebvant— Death  ot  Sbbvart— Dnxonvi  Scavfold— Qma- 
TiOH  roB  Just. 

Ill  an  action  for  death  of  a  eerraAt  by  falling  from  a  plank  placed 
across  Iron  braces  In  an  elevator  bin  of  great  depth  while  he  was  se- 
curing braces  in  the  bin,  whether  the  method  ot  placing  and  securing  the 
planks  on  the  braces  withoat  fastening  them  thereto  was  safe  was  for  the 
iiii7>  under  labor  Law,  Laws  1897,  p.  467,  c;  416,  I  IS.  providing  that 
no  en^k^er  shall  fomlah  or  erect  a  scaffold  for  the  use  of  his  servants 
whldi  Is  unsafe  etc. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant, I  1024.] 

X  BAHB— DELBOATIOn  OF  DiTTT. 

The  duty  of  a  master  to  famish  and  provide  a  suitable  and  safe  scaf- 
fold on  which  his  servants  can  work.  Imposed  by  Labor  Law,  Laws  1887, 
p.  467,  a  415,  I  18,  Is  one  which  the  master  cannot  delegate,  or  avoid 
liability  for  nonperformance  by  an  attempted  delegation. 

[Bd.  Note.— For  cases  In  point  we  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant H  175,  885.] 

-S.  Save— Acts  or  Sbbvahts— DoxonoN  or  FoBiHAit— Method  or  Wobe. 

Plaintiff's  intestate  and  another  were  empl(ved  to  put  certain  braces 
in  an  elevator  bin  of  great  depth,  and  were  directed  by  the  foreman  to  use 
planks  placed  across  the  braces  to  stand  on.  The  foreman  gave  them  no 
Instmctimis  as  to  how  to  place  the  planks,  and  did  not  famish  any  ropes 
or  fsstenlima.  Intestate  and  his  C(»Dpanlon  mwely  laid  the  planks  across 
the  braces  wlUioat  fastening  of  any  sort  and  one  of  the  planks  slipped 
under  Intestate  and  predpltated  him  to  the  bottom  of  the  bin,  causing 
bis  death.  Held  that  though  Intestate  and  his  companion  placed  the 
planks^  neither  of  tbem  devised  sach  method  or  followed  It  until  ordered 
to  do  so  by  defendant's  foreman  In  diarse  of  the  work,  ani  hence  defend- 
ant was  reqransible  for  failure  to  iwovlde  a  safe  scaffold,  as  required  1^ 
Labor  Law,  Laws  1887,  p.  467,  c.  416,  |  la 

■4.  Saue— Notice  of  Injubt. 

Where  the  use  of  plank  as  a  scaffold  in  the  construction  of  an  elevator 
bin  was  directed  by  defendant's  foreman  In  charge  of  the  work,  and  was 
thereby  necessarily  known  to  him,  and  the  manner  ot  use  was  dangerous, 
resulting  In  the  death  of  a  servant  no  notice  of  the  conditions  resaltlng 
In  the  servant^B  death  was  reqaired  as  a  condition  to  defendant's  liabil- 
ity VDOet  Bmployer'a  Liability  Act  t«ws  190^  p.  I'RIO,  c  600,  I  8,  pro- 
viding that  no  such  notice  Is  required  if  the  d^ect  or  negligence  was 
known  to  the  Moployw  or  a  superiw  person  prior  to  the  InJorleSL 

[Dd.  Note.— SV)r  cases  In  point  aee  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant H  243.  261.] 
Ob  Saicb— AssuuED  Risk. 

A  master  being  required  to  afford  his  servant  a  safe  scaffold  by  Labor 
Law.  Laws  1897,  p.  467,  c.  416,  S  18,  the  servant  dfd  not  assume  the  risk  ot 
Injury  by  reason  of  a  defective  scaffold,  under  the  rule  that  a  servant  only 
assumes  such  risks  as  occur  after  the  due  performance  by  the  employer 
of  the  duties  enjoined  on  htm  by  law. 

[Bd.  Note.— Fbr  cases  In  point  a^e  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant 81  651-553.] 

Miller,  J.,  dissenting. 
Appeal  from  Trial  Term,  Kings  County. 

Action  by  AUie  Anderson,  as  administratrix  of  the  estate  of  Antcm 
Anderson,  deceased,  against  Milliken  Bros.,  Incorporated.    From  a 
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judgment  for  plaintiff,  and  from  an  order  denying  defendant's  motioo 
for  a  new  trial,  it  aroeals.  Affirmed. 

Argued  before  WOODWARD,  JENKS,  RICH,  MILLER,  and 
GAYNOR,  JJ. 

John  C.  Robinson,  for  appellant 

Thomas  J.  O'Neill  Q.  Brownson  Ker,  on  the  brief),  for  respondent 

RICH,  J.  This  action  is  brought  in  behalf  of  the  next  of  kin  of 
plaintiff's  intestate  to  recover  the  damages  sustained  as  the  result  ot 
his  death,  alleged  to  have  been  caused  by  the  negligence  of  defendant. 
The  jury  have  resolved  the  questions  of  fact  in  favor  of  the  plaintiff, 
and  the  only  question  demanding  serious  consideration  is  whether  the 
evidence  sustains  their  verdict. 

The  defendant  was  engaged  as  contractor  in  the  construction  of  a 
number  of  steel  grain  bins  for  the  Hecker- Jones- Jewell  Milling  Com- 
pany, and  the  work  had  been  going  on  for  several  weeks  before  the 
plaintiff's  intestate  was  injured.  The  bins  were  square  in  shape,  about 
13  by  13  feet  on  the  inside,  and  upwards  of  100  feet  high.  They  ad- 
joined each  other,  and  were  so  constructed  that  the  side  of  one  bin 
formed  the  side  of  the  next  adjoining  bin.  Each  was  built  in  sections 
about  26  feet  in  height,  only  one  section  being  constructed  at  a  time, 
and  seven  men,  of  whom  plaintiff's  intestate  was  one,  were  employed 
in  the  woric.  On  the  inside  of  each  bin,  one  above  another,  at  equal 
distances  of  about  5  feet,  four  iron  braces  were  placed  extending  across 
the  corners  diagonally  from  side  to  side.  From  the  apex  of  the 
comer  to  the  end  of  the  brace,  on  each  side,  was  about  4  feet,  and 
frcnn  point  to  point,  in  a  diagonal  line,  about  5^  feet.  Each  sec- 
tion was  first  put  in  place,  and  then,  commencing  at  the  bottom,  the 
braces  were  placed  and  fastened,  before  the  next  secticm  was  placed. 
Plaintiff's  intestate  and  one  Stubb  were  engaged  in  adjiuting  and 
placing  the  braces,  one  holding  them  in  position  while  the  other  put 
bolts  through  the  brace  and  si^  of  the  bin,  on  which  worlonen  in  the 
adjoining  bin  placed  nuts  and  tightened  them  until  they  held  the  brace 
firmly  in  position.  A  boatswain's  chair  was  used  in  the  work,  which 
was  suspended  from  the  top  of  the  next  higher  section  by  a  block  and 
fall ;  one  of  the  hoi^s  holding  which  was  hooked  over  the  top  of  such 
section.  The  woric  of  building  each  bin  was  commenced  at  the  bott<Hn» 
and  as  the  sections  were  placed  this  hook  had  to  be  pulled  out  from 
between  the  plates  and  hooked  over  the  top  of  the  last  placed  section. 
This  was  accomplished  by  the  use  of  a  pinch  bar,  with  which  the  plates 
were  pried  apart  until  the  hook  could  be  pulled  out.  When  the  work 
of  building  these  bins  was  started,  the  plaintiff's  intestate  and  Stubb- 
placed  the  braces  in  position  by  standing  on  the  highest  brace,  from 
which  point  they  could  place  tfie  next  higher  brace.  Only  one  man 
could  work  at  a  time  in  this  way,  and  defendant's  foreman  directed 
them  to  use  plank,  that  their  work  might  be  done  quicker  and  better. 
He  gave  them  no  instructions  as  to  how  to  place  or  use  the  plat^,  did 
not  tell  them  to  tie  or  fasten  them  to  the  braces  to  prevent  their  slipping 
or  shifting,  and  did  not  furnish  them  with  ropes  or  fastenings  of  any 
kind  to  use  for  that  purpose ;  nor  does  it  appear  from  the  evidence  that 
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materials  that  mieht  have  been  used  for  that  purpose  were  available. 
Hie  men  procured  from  lumber  on  the  premises  two  spruce  planks,  ft 
inches  thick,  10  inches  wide,  and  10  or  11  feet  long,  .which  they  placed 
on  the  braces  without  fastening  of  any  kind,  and  thereafter  stood  upon 
them  while  adjusting  the  braces,  moving  them  as  the  work  required. 
They  had  followed  this  method  from  the  time  they  were  ordered  to 
use  plank  without  the  happening  of  any  accident.  At  the  time  plain- 
tiff's intestate  was  injured  the  bin  upon  which  he  was  working  had- 
beien  constructed  to  the  height  of  110  feet.  He  was  standing  upon  the 
two  planks,  resting  upon  the  braces  in  the  manner  described,  on  the 
inside  of  the  bin,  about  7  feet  below  its  top,  attending  to  his  work,  when 
it  became  necessary  to  move  the  hook  attached  to  the  boatswain's  chair 
to  some  other  position.  A  pinch  bar  was  handed  him,  with  which  he 
proceeded  to  pry  the  plates  apart  to  release  the  hook.  While  en- 
gaged in  this  work  the  planks  on  which  he  stood  shifted  or  slipped  to 
one  side,  causing  him  to  lose  his  balance,  and  he  fell  to  the  bottom  of 
the  Inn  (a  distance  of  about  100  feet)  and  was  killed. 

The  plaintiff's  cause  of  action  is  based  upon  the  provisions  of  sec- 
tion 18  of  ttie  labor  law  (Laws  1897,  p.  467,  c.  415),  and  the  questicm 
whether  the  defendant's  method  or  system  of  placing  and  securing  the 
planks  forming  the  scaffold  upon  which  the  plaintiff's  intestate  was 
working,  was  safe,  suitable,  and  proper,  and  such  as  to  give  him  proper 
protection,  was  a  question  of  fact  for  the  jury.  Haggblad  v.  Brooklyn- 
Heights  R.  R.  Co.,  117  App.  Div.  838, 102  N.  Y.  Supp.  1039.  The  pic- 
ture presented  to  them  by  the  evidence  was  that  of  a  hollow  steel 
square,  12  by  13  feet  inside  measurement,  and  110  feet  high,  on  the 
in^de  of  which  the  plaintiff's  intestate  was  standing  upon  a  scaffold 
composed  of  two  planks,  each  10  inches  wide,  resting  upon  two  of  the 
corner  brackets  affording  them  a  support  for  a  distant  of  4  feet 
and  6  inches  from  the  side  of  the  bin,  where  the  braces  ended.  The 
planks  were  not  fastened  together,  and  no  precaution  of  any  kind  was 
taken  to  prevent  their  slipping,  shifting,  or  working  off  the  end  of  the 
tH'ace,  and  there  was  nothmg  to  prevent  the  workman,  should  he  lose 
his  balance  by  reason  of  the  shifting  or  slipping  of  the  planks,  or  as 
the  result  of  a  misstep,  from  falling  to  the  bottom  of  the  bin ;  and  the 
jury  reached  the  conclusion,  which  the  evidence  warrants  and  sustains, 
that  sudi  method  and  system,  directed  and  employed  by  the  defend- 
ant, was  not  a  compliance  with  the  requirements  of  the  statute.  Al- 
though the  plaintiff's  intestate  and  Stubb  placed  the  planks  upon  which 
they  stood,  neither  of  them  devised  such  method,  or  followed  it,  until 
ordered  to  do  so  by  defendant's  foreman  in  charge  of  the  work.  They 
only  helped  to  carry  out  the  plan,  not  of  their  own  volition,  but  in  ac- 
cordance with  the  order  of  their  superior.  The  statute  placed  the  duty 
upon  the  defendant  of  adopting  a  safe,  suitable,  and  proper  method  or 
system  of  placing  and  securing  the  planks  forming  the  scaffold  upon 
whidi  its  employ^  were  to  work,  and  that  duty  could  not  be  dele- 
gated, nor  liability  evaded  by  attempted  delegation.  In  these  respects 
me  case  is  squarely  within  the  decision  of  this  court  in  Haggblad  v, 
Brooklyn  Heights  R.  R.  Co.,  supra. 

Our  attention  is  directed  to  Williams  v.  First  Nat.  Bank,  118  App. 
Div.  555,  102  N.  Y.  Supp.  1031,  Rotondo  v.  Smyth,  92  App.  Div.  153, 
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86  N.  Y.  Supp.  1103,  Wingert  v.  Krakauer,  93  App.  Div.  233,  87  N. 
Y.  Supp.  261,  and  Kimmer  v.  Weber,  151  N.  Y.  417,  45  N.  E.  860,  55 
Am.  St.  Rep.  630,  as  sustaining  the  defendant's  contention  that  be- 
cause the  plaintiff's  intestate  and  Stubb  placed  the  plank  upon  which 
the  former  was  standing  when  the  accident  occurred,  and  the  shiftinpf 
or  slipping  of  the  plank  being  the  sole  cause  of  the  accident  ihs  evi- 
dence failed  to  establish  negligence  on  the  part  of  the  defendant,  or  the 
violation  of  any  common-law  or  statutory  duty  which  it  owed  tiie  de- 
ceased, for  which  reason  tiie  trial  court  erred  in  not  dismissing  the 
complaint.  The  law  declared  in  these  cases  does  not  control  tiie  dis- 
position of  the  case  at  bar,  nor  sustain  the  contention.  It  has  no  appli- 
cation to  the  facts  appearing  in  this  record.  In  the  Williams  Case  the 
accident  occurred  by  reason  of  the  manner  in  which  a  plank  upon 
which  the  plaintiff  was  standing,  and  which  broke  under  his  weight, 
was  placed  upon  two  horses,  and  the  court  held  that,  the  employer 
having  furnished  suitable  and  proper  materials  for  doing  the  work, 
their  adjustment  was  within  the  control  of  the  men  using  them,  for 
which  adjustment  the  defendant  was  not  responsible.  In  tfie  Rotondo 
Case  the  defendant  instructed  the  deceased  and  another  of  his  em- 
ployes to  construct  a  scaffold  and  put  it  up  on  which  to  do  his  work. 
Proper  and  suitable  material  for  a  safe  constructitm  was  at  hand ;  but 
it  was  constructed  without  fastening  to  prevent  its  swaying  out  from 
the  building.  The  deceased  stepped  from  a  window  to  the  scaffold, 
which  swayed  out  from  the  building  causing  his  fall,  and  the  court 
held  that  for  the  omission  to  properly  fasten  it  the  defendant  was  not 
liable.  The  Wingert  Case  involved  substantially  the  same  facts,  and 
was  disposed  of  on  the  same  principle;  and  the  Kimmer  Case  was 
decided  before  the  enactment  of  the  statute  upon  the  provisions  of 
which  the  plaintiff's  cause  of  action  rests.  In  each  of  these  cases 
proper  materials  were  at  hand,  by  the  use  of  which  safe  and  suitable 
scaffolds  could  have  been  constructed,  and  the  dangerous  conditions 
were  caused  by  the  failure  of  the  employes  to  use  the  materials  so 
provided;  while  in  the  case  at  bar  no  material  was  furnished  or  shown 
to  be  available  to  fasten  and  prevent  the  planks  from  shifting  or  slip- 
ping on  the  braces  on  which  tii^  were  placed.  The  direction  of  the 
defendant  was  to  use  plank.  The  only  material  provided  was  ttit 
plank.  They  could  be  used  in  no  other  manner,  under  the  circum- 
stances shown,  than  by  laying  them  on  the  braces. 

The  defendant's  contention  that  the  provisions  of  section  3  of  the 
employer's  liabili^  act  (Laws  1902,  p.  1750,  c  600)  precludes  a  re- 
covery because  of  the  failure  of  the  deceased  to  give  notice  or  infor- 
mation of  tiie  conditions  resulting  in  his  death,  to  the  defendant  or  to 
some  person  in  its  service  superior  to  himself,  is  without  merit,  as  the 
case  is  within  the  exception  contained  in  the  section : 

"Unless  it  shall  am»ear  on  the  trial  that  such  d^ect  or  negUgence  was 
known  to  snd;  employer,  or  saperlor  person,  prior  to  such  Inlurles  to  the  on- 
ployt" 

It  was  established  upon  the  trial  of  this  action,  without  amtradiction, 
that  the  use  of  the  plank  was  directed  by  defendant,  and  consequently 
necessarily  known  to  defendant's  foreman  in  charge  of  the  work.  It 
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is  contended  tliat  the  evidence  establishes  an  assumption  of  the  risk 
by  plaintiif' s  intestate,  because  of  his  knon'ledge  of  the  risk  and  danger 
necessarily  attendant  upon  the  use  of  the  planks  in  the  manner  in 
which  he  used  them,  and  that  the  trial  court  should  have  so  held  as 
matter  of  law.  This  contention  is  answered  by  the  well-settled  rule  of 
law  that  the  risks  of  the  service  which  a  servant  assumes  in  entering 
the  employment  of  a  master  are  those  only  which  occur  after  the  due 
performance  by  the  employer  of  those  duties  which  the  law  enjoins 
upon  him.  Jenks  v.  Thompson,  179  N.  Y.  80,  71  N.  E.  266.  This  rule 
the  learned  trial  justice  asserted  in  his  charge  to  the  jury,  in  submit- 
ting to  them  the  question  whether  the  deceased  was  shown  by  the 
evidence  to  have  assumed  the  risk  of  injury,  and  no  excepticms  were 
taken  by  the  defendant  to  the  submission  of  this  question. 

The  judgment  and  order  must  be  affirmed,  with  costs.  All  concur, 
except  MILLER,  J.,  who  dissents. 

MILLER,  J.  (dissenting).  The  rule  requirit^  the  master  to  provide 
a  safe  method  or  system  cannot  be  applied  to  a  simple  thing  like  the 
placing  of  a  plank  on  two  braces.  The  so-called  scaffold,  a  plank,  was 
moved  by  the  deceased  himself  from  section  to  section  as  the  work  pro- 
gressed, and  I  do  not  think  it  was  intended  by  the  statute  (section  18 
of  the  labor  law  [Laws  1897,  p.  467,  c.  415])  to  make  the  master  liable 
to  a  servant  for  tiie  negligence  of  the  latter. 


HANISOALCX)  r.  SliAHOWITSS. 

(Supreme  Oonrt  Aiq>eIIftte  Division,  Second  Department  Jannair  10,  lOOS.) 

1.  Abrxst^Ih  Civil  Actionb— Dischabgb  on  Motion— Pbocbkdibos. 

TTndw  Code  Civ.  Proa  {  568,  providing  that  an  appllcatlcffl  to  vacate 
an  order  of  airest  may  be  founded  only  on  tbe  papers  on  whlcb  the  or- 
der was  granted,  et&,  and  that  In  anch  case  the  apptlcaUon  must  be,  heard 
on  those  papers  only,  where  a  motion  to  vacate  an  order  of  arrest  was 
made  on  the  papers  on  which  It  was  granted,  new  allldavlts  plaintiff 
could  not  be  read  In  opposltloiL 
[Bd.  Nota— For  cases  Id  point,  see  Gent  Die  vol  4  Arrest,  |  105.] 
Z  Same. 

Under  said  section,  where  one  of  the  aflBdavlts  on  which  the  order  of 
arrest  was  granted  purported  to  be  made  by  plaintiff,  bnt  was  In  fact 
signed  by  another,  tbe  Jurat  attesting  that  be  swore  to  It,  and  was  tbns  a 
nullity,  neither  the  affidavit  aa  corrected  after  a  notice  of  motion  to  va- 
cate tbe  order  of  arrest  was  given,  nor  a  new  affidavit  txy  plaintiff  ez- 
plaloli^  the  error,  could  he  read  In  oi^oslUon. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vaL  4,  Arrest;  {  lOS.] 

8.  AniDAvrr— YALiniTT. 

Where  an  affidavit  on  which  an  order  of  arrest  was  granted.  wbl<4i  par 
ported  to  be  made  by  plaintiff,  was  in  fact  signed  by  another,  and  the 
jurat  attested  that  he  swore  to  It,  tbe  affidavit  was  a  nullity. 

Atq>eal  from  Special  Term,  Kings  County. 

Action  by  Paul  Maniscalco  against  Abraham  Slamowitz.  From  an 
order  granting  a  motion  to  amend  an  order  denying  a  motion  to  vacate 
an  order  of  arrest  of  defendant  by  making  it  redte  two  affidavit  of 
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I^intifiF  as  having  been  read  in  opposition  to  the  motion,  defendant  ap- 
peals. Reversed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  MIIXER, 
and  GAYNOR,  JJ. 

Jacob  M.  Leibner,  for  appellant 
Joseph  Gans,  for  respondent 

GAYNOR,  J.  The  motion  to  vacate  the  order  of  arrest  was  made 
on  the  papers  on  which  it  was  granted,  and  hence  the  two  new  affidavits 
of  the  plaintiff  could  not  be  read  in  opposition.  Code  Civ.  Proc.  §  668. 
One  of  the  affidavits  on  which  the  order  of  arrest  was  granted  pur- 
ported to  be  by  the  plaintiff,  but  was  in  fact  signed  by  anouier,  and  the 
jurat  attested  that  he  swore  to  it.  It  was  thus  a  nullity.  It  was  cor- 
rected after  the  notice  of  motion  to  vacate  the  order  of  arrest  was 
given,  and  it  and  a  new  affidavit  by  the  plaintiflf  explaining  the  error 
are  the  two  affidavits  which  the  order  of  resettlement  directed  to  be  re- 
cited as  having  been  read  in  opposition.  They  could  not  be  read  any 
more  than  any  other  affidavits. 

The  appellant  also  argues  that  the  order  denying  the  motion  to  va- 
cate the  order  of  arrest  should  be  reversed,  but  there  is  no  notice  of  ap- 
peal  from  that  order  in  the  record. 

The  order  of  resettlement  should  be  reversed. 

Order  of  resettlement  rerersed.  wltb  $10  costs  and  dlabursemaits*  and  mo- 
tion denied,  wltb  coeta.  All  concur. 


BIEHAYN  r.  NEW  YORK  CITY  RY.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department.   January  10^  1908.) 

PlutDino— Acnoif  roB  PsBsonAL  iRjuanEB— Bnx  or  FAB-nonLABB. 

Where,  in  an  action  for  i)ersona]  Injuries,  tbe  complaint  contained  a 
general  allegation  that  plaintiff  was  permanently  Injured,  followed  a 
statement  tbat  "his  left  lilp  was  bruised  and  Injured,  his  nervous  system 
was  sbocked  and  injured,  and  be  was  otberwlse  bruised  and  Injured  about 
tbe  bead,  body,  and  limbs,"  defendant  was  entitled  to  a  bill  of  particu- 
lars Q>ecifyln{!  the  injuries  claimed  to  be  permanent:  tbe  pb5^ical  ex* 
amlnatlon  authorized  by  Code  Civ.  Proc.  §  872,  not  serving  tbe  purpose 
of  a  Mil  of  particulars. 

TEd.  Note.— For  cases  In  point,  see  Gent  Dig.  vol.  89,  Pleading,  H  954- 
966.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Louts  £.  Biehayn,  an  infant,  by  Albert  Biehayn,  his 
guardian  ad  litem,  against  the  New  Yoric  City  Railway  Company. 
From  an  order  denying  defendant's  motion  for  a  bill  of  particulars,  it 
appeals.  Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  RICH. 
MILLER,  and  GAYNOR,  JJ. 

Bayard  H.  Ames  and  Walter  Henry  Wood,  for  appellant. 
Ralf^  G.  Barclay,  for  respondent 
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MILLER,  J.  This  is  an  action  for  personal  injuries.  The  defend- 
ant appeals  from  an  order  denying  a  motion  for  a  bill  of  particulars 
respecting  the  plaintiff's  injuries.  The  complaint  contains  a  general 
allegation  that  the  plaintifi  was  permanently  injured,  followed  by  a 
statement  that: 

"Hla  left  hip  was  bruised  and  Injured,  bJs  narroiu  i^stem  wa>  shocked  and 
Injured,  and  be  waa  otfaerwlse  brolfled  and  Injured  atrant  tbe  head,  body*  and 

limbs." 

It  is  well  settled  that  in  such  case  the  defendant  is  entitled  to  a  bill 
of  particulars  specifying  the  injuries  claimed  to  be  permanent.  The 
physical  examination  authorized  by  the  Code  of  Civil  Procedure  (sec- 
tion 872)  does  not  serve  the  purpose  of  a  bill  of  particulars.  Baker  v. 
New  York  City  Railway  Co.,  116  App.  Div.  858,  103  N.  Y.  Supp.  276. 

The  order  should  be  reversed,  and  the  motion  granted,  requiring  the 
plaintiff  to  serve  a  bill  of  particulars  specifying  the  injuries  claimed  to 
be  permanent. 

Order  reversed,  witb  $10  costs  and  dlsburBements,  and  motion  granted,  re- 
quiring tbe  plaintiff  to  serve  a  bill  of  particulars  specifying  the  injuries  claim- 
ed to  be  permanent,  with  costs.  All  concur,  except  HIRSGHBEIBO,  P.  3^  not 
voting 


LORD  T.  EQUITABLE  LIFE  ASSUB.  SOa  OF  UNITED  STATES  et  «I. 
(Supreme  Court,  Special  Term,  Nassau  County.   January  8,  1906.) 

1.  COMSTlTUnOllAL  L1A.W— STATUTES— STOOKnOU)BB»—VBB1TD  RlQJIT. 

Insurance  hayr.  Laws  18^  p.  1955,  c.'69(^  i  52,  as  amended  by  Laws 

1906,  p.  773,  c.  826,  providing  that,  oa  reincorporation  or  amendment  ot 
tbe  cbarter  of  any  life  Insurance  company  bavlng  capital  stock.  It  may. 
by  a  majority  vote  of  Its  directors,  ccmfer  on  Its  policy  bolders,  or  <m 
sucb  policy  bolders  as  may  bave  a  prescrll>ed  amount  of  Insurance,  the 
right  to  vote  for  all  or  any  lees  number  of  directors  In  such  manner  not 
inconsistent  with  any  provision  of  the  chapter  as  may  be  authorized  by  a 
vote  of  the  stockholders  repreaentlUK  at  least  a  majority  of  the  capital 
sto<^  is  not  unconstitutional  as  deprlvii^  stockholders  of  their  vested 
right  to  vote  for  a  majority  of  the  tUieetors ;  the  Legislature  being  au- 
thorised to  so  amend  tbe  charters  ot  Insorance  campanlee  and  limit  tiie 
voting  power  of  stockholders  by  Const.  1846,  art  8^  I  1,  and  1  Rev.  St 
(1st  Bd.)  p.  600,  pt  1,  c.  18,  tit  3.  8  S,  authorizing  tbe  alteration,  amend- 
ment ot  vepeAl  of  all  corporate  cbarton. 

%  iMsnRAiioB— GoBPoKAnoHS— BLwmOH  OT  DiBvmw-GRABm— MonmcA- 
Tion. 

The  charter  of  the  Equitable  Life  Assurance  Society  (Laws  1853,  p.  887, 
c.  4G3),  in  BO  far  as  it  provided  for  the  election  of  directors  who  should 
be  the  holders  of  at  least  five  shares  of  the  corporation's  stock,  was  sub- 
ject to  tbe  reserved  power  of  tbe  L^slature  to  alter  and  amend,  as  pro- 
Tided  by  Cmut  1846,  art  8,  {  1.  and  1  Rev.  St  (1st  Ed.)  p.  600^  pt.  1. 
c  18,  tit  8, 1  8,  and  was  amoided  Stock  Corporation  Law,  Laws  1882, 
p.  1828,  c.  I  20,  providing  tbat  policy  bolders  of  Insurance  corpora- 
tions shall  be  eligible  to  election  as  directors. 

8.  Baio— Tacahoub— AppoiicTiaST  to  Fill. 

Where  policy  holders  In  a  sto(^  Insnrsnce  ennpany  were  eligible  to 
election  as  directors,  as  expressly  provided  by  Stodc  Corporation  Law, 
Laws  1882,  p.  1828,  c.  688,  {  20.  policy  bf^ders  not  stodEtaolders  were  eli- 
gible to  appointment  to  fill  vacandesu 


Digitized  by  Google 


<8  108  NOW  YOBK  BUPPLBUBNT  (Sup.  Ct 

and  141  Nnr  York  Btata  R«port«r 

4.  GosFouTioim— Db  Facto  Dibectobs — Powns. 

De  facto  directors  of  a  corporation  luiTe  power  to  act  for  the  corpora- 
tion while  continuing  In  such  poaltlML 

[Kd.  Note.— For  cases  In  point,  see  Oeut  Dig.  toL  1%  Oorporatlonib  H 
1210-1240.] 

&  IRSUUNCX— Paoxm— ^nsT  Aobkehbht. 

Where,  after  the  execution  of  a  voting  tniEtt  agreement.  Including  a 
majority  of  the  Btock  of  an  tnsnrance  corporation,  for  the  purpose  of 
amending  the  corporation's  charter  to  bring  about  mntuallzation,  a  epecial 
act  was  passed  authorizing  Bucb  amendment,  such  agre^«it,  though  In- 
ralld  as  a  voting  trust,  while  unrevoked,  constituted  a  valid  proxy  or  writ- 
ten antborlty  to  the  tmstees  to  vote  the  stock,  especially  where  It  was 
voted  in  accordance  with  the  express  approval  and  consent  of  the  stock- 
holder. 

Suit  by  Franklin  B.  Lord  against  the  Equitable  Life  Assurance  So- 
dety  of  the  United  States  and  otiiers.   On  demurrer  to  the  supfde- 

mental  complaint.  Sustained. 

Henry  De  Forest  Baldwin,  for  plaintiff. 

Alexander  &  Green  (WilUam  B.  Homblower  and  Allan  McCuUoh, 
of  counsel),  for  defend^t  society. 

CRANE,  J.  The  litigation  between  the  plaintiff  and  the  defend- 
ants has  heretofore  received  the  attention  of  the  courts  (47  Misc.  Rep. 
187,  94  N.  Y.  Supp.  65 ;  109  App.  Div.  352,  96  N.  Y.  Supp.  10) ;  but, 
an  act  of  the  Legislature  having  subsequently  been  passed  (Laws  1906, 
p.  763,  c  336)  under  which  the  society  has  acted  or  attempted  to  act, 
the  plaintiff  by  supplemental  complaint  attadcs  the  constitutionality  of 
that  law  and  the  lenity  of  the  steps  taken  under  it,  all  of  which  comes 
before  me  on  demurrer  of  the  defendant  to  the  sufficiency  of  this  sup^ 
plemental  c(»nplaint  and  the  previous  amended  complaint,  both  being 
taken  together  under  stipulation  as  the  plaintiff's  final  pleading  in 
this  case.  While  there  are  questions  now  presented  which  could  not 
have  been  before  the  courts  in  the  decisions  heretofore  rendered,  yet 
the  decisions,  cited  above,  contain  such  a  complete  statement  of 
tiie  society's  history  in  so  far  as  applicable  here  and  the  plaintiff's  con- 
nection with  the  organization  that  it  is  unnecessary  for  me  to  do  more 
than  repeat  such  parts  thereof  as  make  plain  my  [wsition. 

The  Equitable  Life  Assurance  Society  of  the  United  States  was  in- 
corporated in  1859  under  and  pursuant  to  diapter  463,  p.  887,  of  the 
Laws  of  1853 ;  its  charter  declaring  the  capital  to  be  $100,000  in  cash, 
divided  into  1,000  shares  of  $100  each,  drawing  semiannual  dividends 
of  314  per  cent.  The  board  of  directors,  it  was  provided,  should  con- 
sist of  62  persons,  each  of  which  should  be  a  proprietor  of  at  least  5 
shares  of  stock  and  be  elected  by  plurality  vote;  every  stockholder 
being  entitled  to  one  vote  for  each  share  of  stock  held  by  him,  which 
vote  might  be  given  in  person  or  by  proxy.  It  was  further  provided 
that  at  any  time  after  the  incorporation  of  tiie  defendant  the  board  of 
directors  tfiereof  might,  after  giving  notice  at  the  two  previous  stated 
meetings  of  the  said  board,  by  a  vote  of  three-fourths  of  all  the  di- 
rectors, provide  that  each  holder  of  a  life  policy  of  the  defendant  who 
should  be  insured  by  the  defendant  in  the  sum  of  not  less  than  $5,000 
should  be  entitled  to  one  vote  at  an  annual  election,  and  that  such  vote 
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should  be  in  person,  not  by  pnncy.  The  insurance  business  was  to  be 
amducted  on  the  mutual  plan,  and  the  policy  holders  were  allowed  to 
receive  at  stated  periods  out  of  the  net  surplus  created  an  equitable 
share  thereof  in  the  manner  specified.  Prior  to  the  times  in  question 
the  business  of  the  company  had  so  enormously  increased  that  in  May 
of  1905  there  were  outstanding  560,000  policies  of  life  insurance  of 
the  defendant;  the  total  amount  thereof  exceeding  $1,496,000,000. 
After  deducting  all  possible  and  contingent  lialnlities  of  every  kind 
and  the  dividends  to  which  policy  holders  by  the  terms  of  their  poli- 
cies might  be  entitled,  a  very  large  surplus,  greatly  exceeding  the 
original  capital  of  $100,000,  was  left  remaining,  to  which  the  stock- 
holders claim  the  right  of  disposition.  Whether  from  this  last  fact, 
or  from  tiie  power  whidi  a  small  number  of  shares  possessed  over 
such  a  large  amount  of  taoaty  at  the  disposal  of  the  company,  or  from 
some  other  reascKi,  a  share  of  sttick  of  $100  par  valufe,  receiving  7  per 
cent  annual  dividend,  rose  in  value  to  $6,000. 

The  cardinal  points  to  be  liere  considered  are  that  the  charter  of 
the  defendant  directors  were  to  be  proprietors  of  five  shares  of  stodc; 
stockholders  were  entitled  to  vote  for  all  the  directors,  each  share  of 
stock  representing  one  vote  (unless  policy  holders  were  given  a  vote 
by  three-fourths  vote  of  directors  in  accordance  with  the  terms  of  the 
charter) ;  the  directors  thus  elected  by  the  stockholders  were  to  con- 
trol the  company's  affairs,  and,  directly  or  indirectly,  its  surplus,  for 
accumulation  or  distribution;  and  that  the  value  of  the  stock  had 
greatly  increased.  In  1906,  by  reas<m  of  dissensions  elsewhere  re- 
ferred to  and  unnecessary  here  to  repeat,  a  diange  was  [voposed  and 
attempted  to  be  carried  Uirough  whereby  it  was  sought  to  take  from 
the  stockholders  the  right  and  power  to  elect  all  of  the  directors  and 
transfer  to  the  policy  holders  the  privilege  of  electing  a  majority  of  the 
board.  This  plan  was  not  pursued  under  the  origin^  charter  provision 
for  mutualization,  but  in  accordance  with -the  claimed  authorization  of 
section  52,  c.  690,  p.  1955,  of  the  Laws  of  1892  (the  insurance  law), 
amended  by  Laws  1901,  p.  1779,  c  722,  wherein  it  was  given  to  a  pre- 
existing corporation,  by  a  majority  vote  of  its  directors,  to  reincorpo- 
rate tmder  said  insurance  law  and  adopt  a  new  or  amended  charter, 
with  any  and  all  changes  from  its  existing  charter  to  cover  and  enjoy 
any  and  all  the  privileges  and  provisions  of  existing  laws  which  might 
be  so  included  and  enjoyed  if  it  were  originally  incorporated  there- 
under, and  wherein  any  domestic  insurance  company  was  given  the 
power  to  amend  its  charter  or  certificate  of  incorporation  by  inserting 
therein  any  statement  or  matter  which  might  originally  have  been  in- 
serted therein.  The  board  of  directors  of  the  defendsuit  in  March, 
1906,  ^proved  an  amended  charter  and  sought  to  have  tiie  same 
adopted  as  the  charter  of  the  company.  Policy  holders  of  12  months' 
standing  were  given  by  this  proposed  amended  charter  the  right  to 
elect  7  out  of  every  13  directors  to  be  elected  and  the  stockholders  the 
other  6 ;  that  is,  of  the  52  directors  the  policy  holders  were  to  elect 
28  and  the  stockholders  24,  thus  passing  the  control  of  the  company 
and  its  management  over  to  the  policy  holders,  and,  of  course,  lessen- 
ing the  power  of  stock,  and  necessarily,  we  may  assume,  its  com- 
mercial value. 
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The  plaintiff,  owner  of  36  shares  of  the  defendant's  stock,  at  this 
point  in  the  company's  affairs  procured  from  the  Supreme  Court  an 

injunction  restraining  the  company  and  its  directors  from  adopting  the 
proposed  amended  aiarter  as  illegal  and  in  derogation  of  its  vested 
rights.  Mr.  Justice  Maddox  granted  the  injunction,  and  after  a  most 
careful  and  thorough  review  of  the  law  and  the  facts  decided  (his  <^in- 
.ion  is  to  be  found  at  page  187  of  47  Misc.  Rep.  and  page  65  of  94  N. 
Y.  Supp.)  that  the  plaintiff's  right  to  vote  for  directors  was  a  vested 
right,  beyond  the  power  reserved  by  the  Constitution  and  the  Revised 
Statutes  over  corporations,  and  that  if  section  52,  c.  690,  p.  1955,  of  the 
Laws  of  1892  gave  to  the  directors  the  authority  to  amend  the  com- 
pany's charter,  so  as  to  deprive  the  plaintiff  of  the  right  to  vote  for  all 
the  directors,  it  was  unconstitutional.  On  appeal  (109  App.  Div.  253, 
96  N.  Y.  Supp.  10),  while  the  injunction  order  was  sustained,  it  was 
upon  the  ground  that  the  insurance  law  gave  to  the  company  no  such 
power  to  amend  its  charter  in  the  way  proposed ;  the  majority  of  the 
court  holding,  however,  that  such  power  had  been  reserved  to  and  re- 
sided with  the  Legislature,  to  be  used  in  a  dearfy  and  specifically  ex- 
pressed act. 

The  facts  which  have  occurred  since  the  bringing  of  this  action  in 
April,  1905,  and  which  were  not  before  the  courts  in  the  previous  pro- 
ceedings, are  as  follows :  It  having  been  virtually  decided  by  the  Ap- 
pellate Division,  as  above  stated,  that  section  52  of  the  insurance  law 
was  not  hrcmd  enough  to  cover  the  proposed  action  of  the  directors,  an 
act  was  passed  in  April,  1906  (chapter  326,  p.  773,  of  the  Laws  of  1906) 
amending  section  52  of  the  insurance  law  of  1892  so 'as  to  give  to  life 
insurance  companies  having  capital  stock  the  right  to  change  their 
charters  along  the  lines  heretofore  attempted  by  mis  defendant  The 
amendment  added  the  following: 

"Upon  the  reincorporation,  or  npon  tbe  amendment  of  the  charter  ot  any  life 
Insurance  company  having  a  capital  stock,  *  *  .*  It  may  a  vote  of  a 
majority  of  Its  directors  confer  upon  Its  policy  holders,  or  upon  such  policy 
holders  as  may  bare  a  prescribed  amount  of  Insurance  npon  their  lives,  the 
right  to  vote  for  all  or  any  less  number  of  the  directors  In  each  manner  not 
Inconsistent  with  any  provlBlon  of  this  chapter  as  may  be  authorized  by  a 
vote  of  the  stockholders  representing  at  least  a  majority  of  the  capital  stock 
at  a  meeting  of  stockholders  called  for  the  purpose." 

The  Equitable  Society,  abandoning  its  previous  attempts,  immedi- 
ately proceeded  to  comply  with  this  act  of  1906,  and  mutualized  its 

management  by  electing  policy  holders  as  a  majority  of  the  board  of 
directors,  and  under  this  system  the  society  has  been  and  now  is  doing 
business.  Subsequent,  however,  to  the  bnnging  of  this  action  and  the 
granting  of  the  preliminary  injunction  June  1,  1905.  above  referred 
to,  and  prior  to  any  steps  taken  under  the  law  of  1906,  certain  changes 
had  taken  place  in  the  ownership  of  the  majority  of  the  stock  and  in 
rfie  directorate,  which  require  consideration,  because  both  are  at- 
tacked. Five  hundred  and  one  shares,  being  a  majority  of  the  com- 
pany's stock,  were  sold  by  James  H.  Hyde  to  Thomas  F.  Ryan,  who 
thereupon  transferred  the  same  to  Grover  Cleveland,  Morgan  J. 
O'Brien,  and  George  Westinghouse  by  a  voting  trust  agreement  dated 
June  15,  1905,  which  recited  the  desire  upon  the  part  of  the  directors 
of  the  society  to  so  amend  the  charter  that  28  of  the  52  directors  should 
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be  elected  by  the  policy  headers  and  24  by  the  stockholderSj  and  diat 
the  consummation  of  the  plan  had  been  prevented  by  litigation.  This 
instrument  gave  to  the  trustees  the  exclusive  right  to  vote  on  said 
stock  for  the  election  of  directors  so  that  7  out  of  every  13  persons 
elected  should  be  policy  holders  selected  by  or  on  behalf  of  the  policy 
holders  in  accordance  with  a  scheme  therein  described.  It  further 
provided  that  the  existing  certificates  of  stock  were  to  be  surrendered 
and  canceled,  and  new  certificates  issued  to  the  trustees  pursuant  to 
this  voting  trust  agreement  The  following  paragraph  extended  the 
trustees'  power: 

"Third.  The  trustees  are  aattaorlzed,  In  respect  of  said  stockt  to  take,  In 
their  diBcretlMii  hy  vote  thereon  or  otberwlae*  Koy  action  neceBsarr  or  proper 
to  ^ect  the  oonsommation  of  said  plan  for  the  mntnallsation  of  the  society, 
by  securing  to  the  policy  holders  the  right  to  elect  directly  twenty-eight  of  the 
fifty-two  directors  of  the  society,  or  a  like  proportion  of  the  entire  nnmhor  of 
directors,  of  which  the  board  of  directors  shall  from  time  to  time  consist" 

In  case  of  vacancies  on  the  board  of  directors  the  trustees  were  em- 
powered to  make  recommendations  to  the  directors  as  to  the  persons 
to  be  elected  to  fill  such  vacancies,  and  were  further  authorised  to  em- 
power any  one  of  their  number  to  actually  cast  their  vote.  The  agree- 
ment was  to  ccmtinue  for  five  years  in  accordance  with  section  20  of 
the  general  corporation  law  (I^ws  1901,  p.  975,  c.  355).  After  this 
agreement  went  into  effect,  vacancies  on  the  board  were  filled  with 
policy  holders,  who  were  not,  however,  proprietors  of  five  shares  of 
the  society's  stock,  but  all  of  whwn  acted  as  directors  at  the  times 
herein  mentioned.  On  May  31,  1906,  the  board  of  directors,  which  in- 
cluded the  policy  holders  appointed  to  fill  vacancies  as  stated,  called 
a  meeting  of  the  stockholders  for  the  purpose  of  authorizing  an. 
amended  charter  in  accordance  with  the  provisions  of  chapter  326  of 
the  Laws  of  1906.  At  the  meeting  of  the  stockholders  held  June  18, 
1906,  held  in  pursuance  to  the  caU,  a  majority  of  the  stock  voted  to  • 
af^ove  and  authorize  an  amended  charter,  in  most  respects  similar  to 
the  one  proposed  in  1905,  and  which  gave  to  the  policy  holders  the 
right  to  elect  28  out  of  the  62  directors.  Six  hundred  and  sixty-seven 
shares  were  voted  in  favor  and  80  shares  against  said  amended  char- 
ter, and  of  this  majority  stock  Grover  Cleveland,  representing  himself 
and  his  co-trustees,  with  the  express  ai^roval  and  consent  of  the  gran- 
tor, Thc»nas  F.  Ryan,  voted  501  shares.  The  board  of  directors,  there- 
after meeting  on  June  20, 1906,  by  resolution  adopted  the  said  new  and 
amended  charter  as  approved  by  the  stockholders,  and  authorized  the 
president  and  secretary  to  take  the  necessary  steps  to  carry  it  into 
force  and  operation  in  accordance  with  the  said  act.  At  these  .meet- 
ings of  the  directors  a  majority  of  the  board  was  constituted  by  in- 
cluding the  policy  holders  who  had  been  appointed  directors  to  fill  va- 
cancies, but  were  not  proprietors  of  five  shares  of  stock. 

All  of  the  above  matters  have  been  set  forth  by  the  plaintiff  at  length, 
and  more  fully  than  I  can  here  state  them,  in  his  supplemental  ccMn- 
^aint,  and  in  asking  tiiis  court  to  adjudge  the  amended  charter  illegal 
and  vend  he  attacks  all  of  the  proceedings  on  three  grounds :  (1)  That 
chapter  326  of  the  Laws  of  1906,  in  so  far  as  it  takes  from  this  plain- 
tiff the  right  to  vote  for  all  of  the  directors  and  gives  to  the  policy 
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holders  an  exclusive  right  to  vote  for  the  majority  thereof,  is  unconsti- 
tutional. (2)  That,  if  the  said  act  be  constitutional,  a  majority  of  the 
directors  of  the  company  never  voted  for  the  amended  charter,  as 
the  majority  acting  including  policy  holders  not  stoddiolders,  and 
therefore  they  were  disqualified  as  directors.  (3)  That  tiie  amended 
diarter  was  never  authorized  by  stockholders  rnnvsenting  a  majority 
of  the  stock,  as  the  voting  trust  ^eement  under  which  Mr.  Cleve- 
land acted  at  die  stockholders'  meetmg  was  illegal  and  void.  The  de- 
fendant has  demurred  to  this  supplemental  complaint  on  the  ground 
that  the  facts  alleged  in  die  complaint  are  insufficient  to  maintein  the 
plaintiff's  action. 

The  constitutionality  of  the  act  of  1906  has  in  effect  been  already 
passed  upon  by  the  Appellate  Division  in  its  decision  in  this  case.  109 
App.  Div.  263,  96  N.  Y.  Supp.  10.  The  proposed  charter  of  1906 
was  in  its  main  features  the  same  as  this  amended  charter  adopted  in 
1906.  Both  took  from  the  stockholders  the  right  to  vote  for  all  of  the 
directors  and  gave  to  the jpolicy  holders  the  exclusive  right  to  vote 
for  the  matority  thereof.  'Hie  power  of  die  Leg^lature  to  thus  amend 
the  societ/s  charter  and  limit  uie  voting  power  of  the  plaintiff's  stock 
was  carefully  considered  by  Mr.  Justice  Woodward  in  his  opinion,  and 
the  conclusion  reached  was,  as  I  read  that  opinion,  that  the  reservation 
obtained  in  article  8,  §  1,  of  the  C<»istituti<»i  of  1846  and  in  1  Rev. 
St.  (1st  Ed.)  p.  600,  pt.  1,  c  18,  tit  3,  §  8,  to  alter,  amend,  or  repeal 
all  laws  and  cliarters  of  incorporation,  gave  to  the  Legislature  the 
power  to  do  that  which  has  here  been  done.  Of  course,  the  reserve 
power  to  alter  or  amend  laws  and  cliarters  is  not  unlimited,  but  is  as 
stated  in  the  case  of  Miller  v.  State,  15  Wall.  (U.  S.)  478,  21     Ed.  98 : 

"Power  to  l^lslate,  founded  upoo  sucb  a  reservatton  In  a  charter  to  a  pri- 
vate corporation,  la  certainly  not  wlttxmt  limit,  and  It  may  well  be  admitted 
that  It  cannot  lie  nerdsed  to  take  away  or  destroy  rli^ts  acquired  by  vlrtae 
of  mdi  a  charter,  and  which  a  legitimate  nee  the  powers  cranted  have 
becnne  vested  In  the  corporation ;  bat  it  may  safely  be  affirmed  that  the  re- 
served power  may  be  exercised,  and  to  almost  any  extent,  to  carry  into  effect 
the  original  purposes  of  the  grant  or  to  secure  the  due  administration  of  Its 
affairs  so  as  to  protect  the  rights  of  the  stockholders  and  of  the  creditors  and 
for  the  proper  dtqpOBltlon  of  the  assets.  •  *  •  Attempt  is  made  in  this 
case  to  show  that  the  right  to  elect  all  of  the  directors  except  four  bad  be- 
come vested  In  the  stockholders  owning  a  minority  of  the  shares,  and  that  the 
amendatory  act  giving  to  the  cl^  the  power  to  elect  seven  Inqnlni  that  vested 
right ;  bnt  the  court  Is  entirely  of  a  different  opinion,  as  the  IjegUOatore^  In 
'conceding  that  right,  made  the  concession  subject  to  the  reserved  power  to 
alter  or  repeal  the  charter,  as  ordained  in  the  Constitution  of  the  state  and 
also  Id  the  several  statutes  mentioned,  which  clearly  give  to  the  Legislature 
the  power  to  augment  or  diminish  the  number  or  to  change  the  apportionment 
as  the  ea6B  at  Jastlce  or  the  best  Intererts  of  all  concerned  may  require." 

If  there  is  any  doubt  about  die  Appellate  Divisicm  having  passed 
upon  and  settled  this  question,  so  far  as  I  am  concerned,  it  would 
seem  as  though  this  case  just  cited  was  strictly  in  point  and  upheld 
the  constitutionality  of  this  Act  of  1906.  To  the  same  effect  may  be 
cited  Looker  v.  Maynard,  178  U.  S.  46,  21  Sup.  Ct.  31,  45  L.  Ed.  79 ; 
Wright  V.  Minnesota  Mutual  Life  Insurance  Co.,  193  U.  S-  659,  24 
Sup.  Ct.  649,  48  L.  Ed.  832 ;  Polk  v.  Mutual  Reserve  Fund  Life  Asso- 
ciation (decided  by  United  States  Supreme  Court,  December  2,  1907) 
207  U.  S.  SIO,  28  Sup.  Ct.  65,  62  L.  Ed.  — ;  Barnes  v.  Arnold,  45 
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App.  Div.  314,  61  N.  Y.  Supp.  85 ;  HincWey  v.  Swarthchild  &  Co.,  107 
Am.  Div.  470,  95  N.  Y.  Supp.  367. 

Stokes  V.  Continental  Trust  Co.,  186  N.  Y.  286,  78  N.  E.  1090,  is 
not  opposed  to  this  conclusion,  although  it  states  that  the  right  of 
stodcholders  to  vote  for  directors  is  a  vested  right  of  property.  The 
court  was  there  dealing-  with  the  action  of  stockholders  among  them- 
selves and  the  advantage  which  one  stockholder  had  wrongfully 
gained  over  another,  and  in  no  way  passed  upon  the  right  or  power  of 
3ic  Legislature  to  affect  the  voting  power  of  all  the  stock.  The  vested 
right  of  the  stockholder  is  necessarily  subject  to  the  reserve  power  of 
the  Legislature,  and  this  case  does  not  hold  to  the  contrary. 

The  plaintiff  claims  that  the  act  of  190C  is  penhissive  merely,  and 
not  mandatory,  and  that  mutualization  can  therefore  only  be  accom- 
plished by  and  with  the  consent  of  all  the  stockholders.  While  the  act 
may  be  permissive,  yet  it  indicates  the  way  in  which  the  change  may 
be  made,  and  specifically  mentions  that  the  authority  and  vote  of  the 
majority  of  the  directors  and  of  the  stockholders  representing  a  ma- 
jority of  the  stock  shall  be  sufficient  to  accomplish  the  change. 

Under  the  plaintiff's  second  point  of  attack  it  is  true  that  the  char- 
ter of  1859  provided  that  the  directors  should  be  proprietors  of  five 
shares  of  stock  each ;  but  this  the  Legislature  under  its  reserve  power 
had  the  right  to  diange  and  modify,  and  in  my  opinion  did  so  mod- 
ify by  section  20  of  the  stock  corporation  law  (Laws  1892,  p.  1828,  c. 
688).  The  provision  is : 

"Poller  holders  of  Insurance  corporations  shall  be  eligible  to  election  as  di- 
rectors." 

If  eligible  to  election,  why  not  eligible  by  appointment  to  fill  vacan- 
cies? At  the  time,  therefore,  that  the  board  of  directors,  consisting  in 
part  of  policy  holders  not  stockholders,  took  action  imder  the  Laws  of 
1906  on  the  proposed  amended  charter,  it  was  in  my  opinion  a  legally 
omstituted  board,  and  its  call  for  a  meeting  of  the  stockholders  and  its 
subsequent  ratification  of  the  action  of  the  stocldiolders  were  legal  and 
not  vend  acts.  Even  if  the  policy  holders  were  not  duly  qualified  as 
directors,  it  is  stated  in  the  complaint  tiiat  they  were  appointed  to  fill 
vacancies,  assumed  to  act  as  directors,  and  continued  so  to  act  at  the 
times  therein  mentioned.  If  they  were  acting  illegally,  the  plaintiff  as 
a  stockholder  had  his  remedy  against  them  or  the  board ;  and  I  doubt 
very  much  whether  he  can  now  attack  them  collaterally  by  attacking 
their  acts  as  he  seeks 'to  do  here.  As  de  facto  directors  they  could  act 
for  the  company  while  continuing  in  the  position.  2  Cook  on  Corpo- 
rations, 623 ;  Langan  v.  Francklj'n  (City  Ct  Brook.)  20  N.  Y.  Supp. 
404 ;  In  re  Santa  Eulalia  Silver  Mining  Co.,  61  Hun,  640,  4  N.  Y. 
Supp.  174,  affirmed  115  N.  Y.  657,  21  N.  E.  1119;  Trustees  of  Ver- 
non Society  v.  Jesse  Hills,  6  Cow.  23,  16  Am.  Dec.  429;  People  v. 
Hills,  1  Lans.  202;  Wallace  v.  Walsh,  125  N.  Y.  26,  25  N.  E.  1076, 
11  L.  R.  A.  166. 

The  claim  that  the  vote  of  the  stockholders  was  illegal  because  the 
voting  trust  agreement  was  void  is  hardly  tenable.  An  owner  of  stock 
under  section  21  of  the  general  corporation  law  may  vote  his  stock  by 
proxy.   No  particular  form  of  proxy  is  specified,  except  that  it  is  re- 
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quired  to  be  in  writing.  Also  by  section  20  of  the  same  law  a  stodc- 
holder  may  by  agreement  transfer  his  stock  to  other  persons  for  the 
purpose  of  vesting  in  them  the  right  to  vote  thereon  for  a  time  not  ex- 
ceeding five  years  upon  terms  and  conditions  stated.  Even  if  the 
tenns  and  conditions  stated  in  this  voting  trust  agreement  between  Mr. 
Ryan  and  the  trustees  were  illegal  in  face  of  the  decision  of  the  court 
which  had  just  been  rendered,  yet  the  third  paragraph  of  that  trust 
agreement  above  quoted  at  least  authorized  the  trustees  to  take  any 
legal  steps  as  representing  the  stock  to  bring  about  the  mutualization 
of  the  company.  After  the  Legislature  made  voting  by  stockholders 
for  mutualization  legal,  the  unrevc^ed  trust  agreement  was  vitalized 
for  this  purpose.  The  agreement  certainly  was  good  at  all  events  as  a 
proxy  or  written  authority  to  vote  the  stock,  especially  in  view  of  the 
allegations  of  the  complaint  that  Grover  Cleveland  voted  with  the  ex- 
press approval,  and  consent  of  the  said  Thomas  F.  Ryan.  Either  Ryan 
or  the  trustees  had  the  right  to  vote,  and  Mr.  Ryan  has  not  objected 
to  the  action  of  the  latter.  Why  should  others  be  heard  to  object? 

Considering  the  power  in  tiie  Legislature  to  authorize  the  Equita- 
ble Life  Society  to  modify  its  charter  so  as  to  permit  policy  holders 
to  elect  the  majority  of  the  board  of  directors,  it  would  seem  as 
though  chapter  326  of  the  Laws  of  1906  had  been  passed  for  the  very 
purpose  of  enabling  this  defendant  to  accomplish  this  purpose.  The 
business  as  conducted  1^  the  insurance  companies  had  been  investi- 
gated, and  the  joint  committee  of  the  Senate  and  Assembly  appointed 
to  examine  the  affairs  of  life  insurance  c(»npanies  had  made  a  report 
reciting  the  attempts  of  the  Equitable  Society  to  mutualize  its  man- 
agement hy  a  new  or  amended  charter,  set  forth  in  full  the  plaintiff's 
suit  and  the  decision  of  the  Appellate  Division  which  had  prevented 
the  carrying  out  of  the  defendant's  plans  because  of  no  positive  and 
specific  legislative  authority  permitting  the  same,  and  also  the  sale  of 
the  Hyde  stocks  to  Ryan  and  the  trust  agreement.  Thereupwi  the 
proposed  amendments  to  the  insurance  law  were  adopted  and  became 
chapter  326  of  the  Laws  of  1906.  No  other  sensible  conclusion  can 
be  reached  than  that,  in  view  of  these  reports  and  the  information 
which  the  Legislature  had  before  it,  this  act  was  intended  to  enable 
the  defendant  to  accomplish  its  mutualization  in  the  way  and  by  the 
means  and  methods  it  has  adopted. 

Fur  the  reasons  stated,  I  find  the  act  of  1906  constitutional,  and  the 
mutualization  of  the  Equitable  to  have  been  legally  carried  out  and  in 
accordance  with  the  conditions  and  provisions  of  that  act,  and  I  there- 
fore sustain  tiie  demurrer. 


ROGERS  T.  MACBETH. 

(Sui>reme  Oodrt.  Ainwllate  Division,  Second  Department  January  10,  1008.) 

1.  New  Tbiai.— Gbocptds— Insutficienoy  of  Evidbnot. 

A  trial  court  holding  the  opinion  that  the  evidence  la  wholly  Insuffl- 
dent  to  Bustatn  the  verdict,  cannot  deny  a  new  trial  on  the  ground  that 
another  Jury  may  award  heavier  damages. 
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2,  MaSTXB  and  SSBVAKT— IHJUBT  to  SEBTAffT— NsouaBNCB— Btidknob-^uf- 
nCIENCT. 

In  an  action  for  Injuries  to  an  employ^  engaged  Id  the  manofacture  of 
fuses  to  explode  dynamite  cartridges,  In  coosequence  of  the  explosion  of 
fuses,  evidence  held  Insnfflcleit  to  sapport  a  verdict  for  plaintiff  on  the 
ground  of  iie(Ugeiice  In  MUn^  to  Intoim  plat"tlff  of  tbe  danger  of  the 
occupation. 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Charlotte  Rogers  against  James  Macbeth,  doing  business 
under  the  name  of  James  Macbeth  &  Co.  From  a  judgment  for  plain- 
tiff, and  frcon  an  order  denying  a  motion  for  a  new  trial,  defendant 
appeals.   Reversed,  and  new  trial  granted. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  MILLER, 
and  GAYNOR,  JJ. 

William  A.  Moller  (Henry  Yonge,  on  the  brief),  for  appellant. 
William  W.  Gillen,  for  respondent. 

JENKS,  J.  In  this  action  the  servant  recovered  a  verdict  of  $5,000 

for  personal  injuries  due  to  her  master's  negUgence.  The  court  de- 
nied the  motion  for  a  new  trial  for  the  reason  that  it  was  powerless 
to  dismiss  the  complaint  absolutely,  and  that  it  was  convinced  that  any 
new  trial  might  cast  heavier  damages  upoa  the  defendant.  The  court 
thought  that  no  other  jury  could  be  more  intelligent  or  more  conscien- 
tious, and  therefore  that  any  jury  would  err  as  did  this  jury  in  framing 
snne  occult  theory  whereby  out  of  pity  it  would  mulct  the  master  in 
damages.  The  court  made  this  di^sition  of  the  motion,  although  it 
expressly  said  that  it  was  not  conceivable  that  12  sane  men  could  find 
it  possible  tliat  a  servant  like  the  plaintifiE  could  under  her  conditions 
be  so  ignorant  of  the  work  she  was  doing  and  its  peril,  or  that  the  mas- 
ter could  be  so  indifferent  of  the  safety  of  his  servant  and  and  her 
fellows  and  of  his  own  interest,  as  to  permit  her  to  work  for  him  in 
ignorance  of  the  perils.  The  court  starnped  the  plaintiff's  story  as 
unreasonable,  improbable,  unbeUevable.  'Hiis  deliverance  came  from 
a  judge  strong  at  nisi  prius,  of  wide  experience,  of  great  wisdom  and 
sound  OMnmon  sense,  one  who  did  not  jump  at  conclusions,  who  held 
his  temper  under  complete  control,  and  who  had  withal  warm  sympathy 
for  his  fellowmen.  I  cannot  but  feel  that  this  disposition  of  the  motion 
was  paternalism  foreign  to  judicial  function.  If  the  defendant  chose 
to  hazard  another  trial,  it  was  not  for  the  court  to  seek  to  save  him 
from  himself  by  withholding  from  him  that  which  the  court  thought 
he  was  entitled  to  receive.  The  court  could  not  even  forecast  the  final 
issue,  and  its  disposition  of  the  motion  was  rather  upon  the  theories  of 
Gustave  Le  Bon  ("The  Crowd,"  p.  170  et  seq.)  than  upon  an  exerdse 
of  die  judgment  required  by  the  law.  Even  sympathy  does  not  hold 
equal  sway  with  every  set  of  12  indifferent  men  sworn  to  make  true 
■deliverance  upon  the  evidence. 

I  have  read  this  record,  of  course,  mindful  of  the  trial  court's  opin- 
ion, but  I  think  not  dominated  by  it,  and  I  have  arrived  at  the  conclu- 
sion that  the  judgment  should  not  stand,  in  that  it  is  against  the  weight 
of  the  evidence.  The  servant  complained  of  many  shortcomings  of 
the  master  which  were  asserted  to  be  negligence ;  but  the  court  with- 
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out  objection  submitted  the  case  to  the  jury  upon  the  question  whether 
the  plaintiff  was  informed  of  the  inherent  danger  of  her  occupation. 
The  defendant  manufactured  fuses  to  explode  dynamite  cartridges  used 
for  blasting.  Hie  plaintiff,  an  intelligent  woman  of  20  years,  was  in 
his  service  for  a  year.  For  a  time  she  worked  in  the  box  department, 
later  in  die  wiiie  department,  and  for  the  last  three  months  of  her  term 
at  a  parafHne  table.  The  fuse  oxisisted  of  a  brass  shell  in  circum- 
ference smaller  titan  a  coramoa  lead  pendl  made  elsewhere.  This  shell 
was  chai^d  with  fulminate  of  mercury,  and  attached  to  the  cartridge 
thus  made  was  a  wire,  which  served  to  connect  the  cartridge  with  an 
electric  battery,  which  exploded  the  cartridge  when  the  cartridge  had 
been  placed  inside  of  the  dynamite  bomb  used  to  fire  a  blast.  Fulmi- 
nate of  mercury  was  kept  wet  and  packed  in  sawdust  in  the  defend- 
ant's yard,  and  only  so  much  as  was  immediately  needed  was  brought 
into  a  ro(»n  of  the  defendant's  factory.  The  cartridges  were  charged 
in  tluit  room  by  the  foreman  or  superintendent  of  &e  vrorkmen  and 
her  assistant.  Then  tiiey  were  taken  into  another  room  and  given 
100  at  a  time  to  the  filling  girl  or  girls.  The  filling  girl  sealed  the 
cartridges,  putting  tight  onto  each  one  an  iron  disk,  block,  or  plug, 
and  then  poured  over  this  disk  hot  sulphur,  which  also  served  to  set 
and  to  hold  fast  the  wire.  It  then  became  the  duty  of  another  set  of 
employes  to  fetch  the  cartridges  to  a  table  called  the  paraffine  table  and 
there  to  dip  each  one  into  heated  paraffine.  This  was  to  make  the- 
cartridge  waterproof.  Before  applymg  parafiine,  the  employ^  was  re- 
quired to  pick  off  with  her  finger  any  superfluous  bits  of  sulphur  from 
a  cartridge,  in  order,  I  take  it,  to  present  a  smooth  surface  for  the 
paraffine  application.  This  plaintiff  was  at  the  parafiine  table,  and 
the  work  last  described  was  her  work.  It  appears  that  on  the  day  in 
question  there  was  an  explosion  of  the  cartridges  at  or  near  or  on  her 
table,  and  in  consequence  the  plaintiff  lost  one  eye  and  suffered  im- 
pairment of  the  other. 

There  are  two  versions  as  to  the  cause  of  the  explosion ;  but  the 
learned  court  did  not  attadi  vita!  importance  to  the  determination  of 
the  truth  of  either  version,  for  it  instructed  the  jury  that,  if  the  plain- 
tiff was  totally  uninformed  of  the  inherent  danger  of  the  master's  busi- 
ness, her  recovery  did  not  depend  on  the  determination  of  the  truth  as 
between  the  two  versions.  I  shall  discuss  these  versions  later.  It  suf- 
fices now  to  state  that  there  is  no  contention  that  the  explosion  was  due 
to  any  act  of  the  master  or  of  any  other  one  of  his  servants,  but  that 
the  explosion  was  due  to  the  handling  of  a  cartridge  or  of  cartridges^ 
by  the  plaintiff  herself.  Her  testimony  is  that,  when  she  was  trans- 
ferred to  the  paraffine  table,  Elizabeth,  the  foreman  or  superintendent, 
said  to  the  plaintiff  tiiat  she  was  going  to  put  her  upstairs,  and  told 
Miss  Donovan,  a  young  woman  in  the  parafiine  department,  "Nellie, 
you  learn  Lizzie  how  to  parafiine."  The  plaintiff  testifies  that  before 
that  time  Miss  Hart  had  never  informed  her  of  any  danger  of  the 
employment,  or  of  any  danger  that  might  be  incurred  at  the  paraffine 
table.  She  further  testifies  that  she  only  knew  that  the  place  was  called 
an  electrical  shop,  that  she  never  knew  what  the  fuses  were,  that  she 
never  had  made  inquiry  as  to  their  use,  and  that  she  never  had  dis- 
cussed their  use  with  any  of  her  fellows,  nor  they  with  her.   She  tes- 
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tifies  that  she  had  no  idea  liiat  there  was  any  explosive  used  in  these 
cartridges,  that  she  never  asked  any  question  about  them,  that  it  never 
occurred  to  her  that  a  cartridge  was  dangerous,  and  that  she  never 
thought  anything  about  it.  She  also  testified  that  she  had  never  heard 
any  sotmd  of  explosicms  in  the  place.  She  was  shaken  on  her  cross- 
examination  to  me  extent  that  ^e  admitted  that  she  knew  that  they 
mnst  not  toudi  the  cartridges  on  the  filling  table,  and  that  there  had 
been  a  discussion  among  the  women  of  there  being  danger  in  the  shop, 
and,  although  there  was  nothing  said  about  the  danger  being  due  to 
the  use  of  explosives,  she  did  not  know  just  what  it  was.  Her  witness 
Donovan,  who,  the  plaintiff  says,  was  her  instructor  at  the  paraffine 
table,  testifies  that  she  did  not  warn  the  plaintifT  that  there  was  any 
danger  in  the  work.  Indeed,  she  testifies  that  she  had  no  idea  of  what 
she  was  working  at — ^not  the  slightest ;  that  there  never  was  talk  of 
danger  among  the  workmen;  that  she  had  not  the  remotest  idea  for 
what  the  fuses  were  used ;  that  she  did  not  know  what  a  f tise  was,  or 
what  a  cartri^e  was ;  that  she  had  never  heard  even  of  a  rifle.  An- 
other witness  of  the  occurrence  was  almost  equally  ignorant,  and,  like 
the  plaintiff,  had  never  heard  any  explosions. 

The  defendant  had  closed  out  all  of  his  interest  in  the  business  be- 
fore this  triai.  I  note  this  fact  for  the  reason  that  of  all  the  witnesses 
called  by  him,  save  Elizabeth  Hart,  of  whom  many  were  fellow  serv- 
ants of  the  plaintifT,  none  were  subject  to  the  criticism  that  she  was 
testifying  for  her  employer.  Miss  Elizabeth  Hart,  employed  for  15 
years  and  superintendent  of  tiie  fuse  department,  employed  the  piaAn- 
tiff.  She  testifies  that  she  told  the  plamtiff  of  the  character  of  the 
place,  that  they  were  making  fuses  to  blast  rock,  and  that  her  work 
was  dangerous  and  very  dirty ;  that  she  must  use  gjeat  caution ;  that 
no  "fooling"  and  no  conversation  was  allowed  while  they  were  at 
work,  and,  moreover,  when  she  transferred  plaintiff  to  the  paraffine 
table,  she  told  her  to  be  very  careful  not  to  strike  the  cartridges  against 
the  drip  pan  or  the  paraffine  pot,  otherwise  they  might  explode — to  use 
them  gently:  that  she  thus  warned  every  girl  ^>out  the  explosive 
work;  and  mat  once,  when  Miss  Remsen,  a  fellow  servant,  had  oc»n- 
plained  of  the  plaintiff  for  carelessness  while  at  work  at  the  packing 
table,  she  had  warned  plaintiff  not  to  pound  the  fuses  into  the  box 
with  her  elbow,  for  they  might  explode.  She  also  testifies  that  they 
make  tests  of  the  fuses  in  the  yard  at  least  twice  a  week,  and  that  the 
explosions  therefrom  could  be  heard  all  over  the  place.  The  witness 
Mrs.  Cannon  corroborates  Miss  Hart,  in  that  she  heard  the  latter  cau- 
tion the  plaintiff  about  care  in  packing  the  cartridges,  saying  that  there 
were  explosives  in  the  cartridges.  Miss  Remseii,  the  complainant  who 
caused  Miss  Hart  to  speak  to  the  plaintiff,  corroborates  both  witnesses 
in  this  respect.  Miss  Sewley  heard  the  assistant  superintendent  say 
that  the  plaintiff,  while  onning  up  the  aisle,  was  hitting  cartridges 
against  her  rubber  apron,  and  then  heard  the  assistant  superintendent 
tell  the  plaintiff  she  must  not  do  this,  for  the  cartridges  were  dangerous 
and  might  explode.  The  assistant  superintendent  testifies  that,  when 
she  once  saw  tfie  plaintiff  throw  the  fuses  carried  by  her  from  the  filling 
room  down  on  a  table,  she  cautioned  her  of  the  danger  of  an  explosion. 
Miss  Reilly  testifies  that  she  had  talked  with  the  plaintiff  before  the 
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accident,  and  had  told  her  to  be  careful;  that  the  place  was  danger- 
ous, and  that  she  was  led  to  do  this  because  of  a  careless  act  of  the 
plaintiff.  Almost  all  of  these  witnesses  testify  to  the  noise  of  the  ex- 
plosions from  the  biweekly  tests,  and  it  is  shown  that  it  was  the  prac- 
tice to  warn  the  employes  before  the  tests,  lest  they  be  fr^htened  by 
the  reports. 

The  plaintiff  in  rebuttal  called  several  employes,  who  testified  that 
they  had  not  been  warned  of  the  danger  by  Miss  Hart,  in  order  to  dis- 
credit her  statement  of  her  unifonn  practice ;  but  their  testim(»iy  was 
rendered  of  little  or  no  importance  their  admissions  that  th^  were 
not  employed  in  any  part  of  the  work  which  brought  Aem  in  oxitact 
with  the  fuses.  There  is  nothing  suspicious  in  the  testimony  of  the 
various  cautions  administered  to  the  plaintiff,  if  we  believe  that  these 
fellow  servants  realized  the  inherent  danger  of  the  work  and  under- 
stood that  any  cardess  act  of  one  of  their  number  might  imperil  more 
or  less  the  safety  of  them  all.  So  far  as  the  testimony  is  concerned,  the 
plaintiff  is  outswom  on  the  question  whether  she  was  apprised  of  tlie 
inherent  danger  by  a  great  number  of  witnesses,  some  of  whom  were 
her  acquauitances  of  many  years,  and  of  whom  all  were  her  fellow 
servants,  testifying  free  from  any  apparent  bias  and  out  of  any  rela- 
tion of  employment  with  the  defendant.  Not  only,  to  my  mind,  is 
the  story  of  sudi  crass  ignorance  as  the  plaintiff  testifies  to  incredible, 
but,  as  I  have  shown,  she  is  contradicted  by  many  witnesses  as  to  her 
lack  of  warning  or  information.  But,  beyond  all  this,  is  it  probable 
that  this  superintendent  and  this  assistant  superintendent,  whose  con- 
stant duty  it  was  to  walk  about  the  room  and  to  oversee  the  woric, 
would  never  have  cautioned  the  jdaintiff,  would  never  have  informed 
her  of  the  ccmstant  danger,  if  for  no  other  reas(»i  than  that  of  the 
selfish  prompting  to  save  themselves  from  the  extreme  peril  which  at- 
tended any  careless  or  thoughtless  act  of  the  plaintiff,  engaged  in  con- 
stantly handling  these  cartridges  charged  with  high  explosives? 

I  now  comment  upon  the  different  versions  of  the  accident  as  they 
have  a  bearing  at  least  upon  the  credibility  of  the  plaintiff.  She  testi- 
fied that  she  was  at  her  work,  engaged  in  picking  with  her  finger  nail 
the  superfluous  sulphur  which  had  overflowed  the  protection  of  the 
cap  and  the  fastening  of  the  wire,  preparatory  to  dipping  the  cartridge 
into  the  parafiine,  when  the  cartridge  exploded  in  her  hand  and  caused 
the  other  cartridges  oa  the  table  to  explode.  She  is  corroborated  by 
two  witnesses.  Emily  Sherdman,  who  was  a  boxmaker,  says  that  she 
was  arranging  boxes  on  the  floor ;  that  she  was  looking  at  the  plain- 
tiff, and  saw  her  take  one  or  two  cartridges  from  those  tiiat  she  had  in 
her  hands,  and  pick  the  sulphur  from  them,  and  then  they  exploded. 
On  cross-examination  she  testified  that  up  to  that  time  she  had  not 
noticed  for  nine  months  how  the  particular  work  was  done,  but  she 
just  happened  to  turn  at  this  time  to  see  what  the  plaintiff  was  doing; 
that  up  to  that  time  she  had  never  had  any  time  to  spare;  that  she 
suddenly  wanted  to  know  how  plaintiff  did  her  work,  and  so  on  this 
occask)n  she  watched  particularly,  while  on  all  other  occasions  she  did 
not ;  that  she  looked  this  morning  to  be  sure  how  the  work  was  done, 
and  that  at  the  time  she  was  kneeling  on  the  floor  arranging  the  boxes. 
The  other  witness  was  Jennie  Block,  who  testified  that  she  saw  the 
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plaintiff  cOmtng  down  the- aisle;  that  she  had  reached  her  table  and 
was  picking  sulf^ur  from  the  caps  when  the  explosion  occurred. 

The  superintendent,  Miss  Elizabeth  Hart,  testified  that  she  did  not 
see  the  accident  ha^^n,  as  she  was  out  of  the  ro<mi  for  a  short  time ; 
but  she  testifies  that  the  witness  Sherdman  was  not  in  that  room,  that 
she  was  quite  sure  of  it,  that  she  had  no  doubt  about  it,  and  that  the 
boxes  were  made  out  in  the  machine  shop.  The  witness  Cannon  testi- 
fies that  she  saw  the  i^intiff  just  before  the  accident;  that  she  was 
doing  a  "cakewalk"  with  Miss  Malore;  that  she  was  coming  from 
the  fillers  with  cartridges  down  the  aisle,  (Uncing,  "dtnng  the  steps"; 
that  cartridges  were  hanging  by  the  wires  on  her  arm.  "I  saw  her  just 
before  she  got  to  the  table.  Some  one  called  out,  'Cheese  it!  here  is 
Lizzie,*  and  Miss  Malore  went  to  her  place,  and  Lottie  went  to  the  par- 
affine  table  and  threw  them  violently  on  the  paraffine  pot,  and  then  the 
explosion  occurred."  Mrs.  Mary  Owens  was  another  employe.  She 
testified  that  she  saw  the  plaintiff  as  she  was  passing  witness'  table,  and 
that  she  was  doing  a  cakewalk  with  Miss  Malore;  "by  the  cakewalk 
I  mean  kind  of  a  fancy  walk,  a  sort  of  a  high-stepping  walk*' ;  that  tiie 
cartridges  were  hanging  on  her  arm,  but  she  did  not  see  plaintiff  at 
the  time  the  accident  happened;  but  that  after  she  saw  plaintiff 
walking  down  the  accident  happened,  within  a  few  seconds.  Miss  Ma- 
lore testified  that  she  and  the  plaintiff  came  down  the  aisle  together, 
that  they  were  "swinging  a  little,  doing  some  pretty  lively  steps,  steps 
that  are  used  in  a  cakewalk,"  and  the  plaintiff  had  fuses  on  her  arm ; 
that  she  left  quickly,  went  to  her  wonc,  and  almost  immediately  she 
heard  the  e:q>losion.  She  says: 

*'We  were  simply  young  ^rls.  I  mean,  when  I  say  'doing  the  cakewalk.* 
that  we  were  stepping  high  and  strutting  down." 

Now  it  was  the  business  of  the  plaintiff,  as  she  herself  testified,  to 
go  and  get  these  fuses  and  to  bring  them  to  her  table.  She  says  that 
Miss  Hart  walked  up  and  down  the  room  watching  the  girls  filling  the 
cartridges  with  sulphur.  She  was  there  most  of  the  time  watching 
them  all.  "Sometimes  I  would — as  all  young  g^rls  will  that  are  full  of 
life  (sic) — I  would  like  to  chat,  and  go  to  balls  and  &ings  of  that  kind 
the  night  before,  and  would  like  to  raat  about  them  the  next  day ;  and 
Miss  Hart  was  there,  so  as  not  to  have  us  give  too  much  of  our  time 
to  that  sort  of  thing:  *  *  *  i  had  just  come  from  the  other  end 
of  the  room."  It  may  be  here  noted,  referring  to  the  slang  expression, 
"Cheese  HI  here  is  Lizzie,"  that  the  first  name  of  Miss  Hart  was  Eliza- 
beth. 

There  is  no  evidence  as  to  any  other  injuries  of  the  plaintiff.  I  do 
not  assume  to  speak  as  an  expert,  and  I  know  that  &e  line  of  &e 
trajectory  in  an  explosion  is  not  ccmstant,  but  may  be  in  aberration; 
but  is  it  not  likely  that  if  the  plaintiff  held  a  cartridge  in  her  hand  at 
the  time,  and  it  e*ploded  from  the  contact  of  her  hand,  there  would 
have  been  some  injury  to  her  hand?  Further,  the  plaintiff  called  an 
expert  who  testified  that  the  cartridges  were  exploded  normally  by 
heat  from  the  electricity;  that  one  of  these  cartridges  might  be  ex- 
ploded in  shaking  off  the  paraffine,  if  you  hit  it  against  any  metal  or 
hard  substance,  because  concussion  alone  would  explode  it;  and  that 
fulminate  of  mercury  can  be  ex[doded  by  heat  and  by  friction.  He  then 
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testifies  that  the  fulminate  inside  of  Ae  cartridge  m^ht  be  exploded 
by  friction  produced  by  the  hand  rubbing  over  the  cartridge  to  remove 
the  sulphur,  providing  the  plug  was  not  tight,  but  if  the  plug  was  tight 
it  could  not  happen;  that  it  might  be  exploded  by  rubbing  the  finger 
nail  over  it  if  it  was  heated,  or  it  might  if  there  was  a  break  in  the 
shell  and  the  fulminate  was  exposed.  But  it  is  quite  evident  that  the 
natural  method  of  explosion  is  by  heat  or  concussicm.  The  New  In- 
ternational Encyclopedia  says  of  fulminate  of  mercury: 

"Wben  moist  It  may  be  bandied  without  vaacb  danger;  but  wben  dry  It 

explodes  with  violence.  If  struck  by  a  hard  body  or  If  heated." 

Now  the  expert  on  cross-examination  said  that  he  had  woriced  at 
this  business,  that  he  had  never  exploded  fulminate  of  mercury  by 
pouring  sulphur  into  the  shell,  and  that  he  had  made  the  test  over  and 
over  ag^in.  The  operation  of  pouring  tiie  sulphur  over  the  shell  had 
been  completed  before  the  plaintiff  took  the  cartridges  from  the  filling 
girl.  Therefore  we  may  eliminate  the  heat,  because,  of  course,  she 
had  to  pick  off  the  sulphur  before  she  applied  the  paraffine. 

There  remains,  then,  but  the  theories  of  friction  by  the  finger  nail 
or  concussicm  from  throwing  the  cartridges  down  on  the  table  where 
there  were  iron  utensils  and  hard  paraffine.  Which  is  the  more  likely  ? 
The  superintendent  for  the  defendant,  Clifton,  testified  that  he  exam- 
ined the  scene  of  the  explosion,  that  there  was  a  large  hole  Uown  in 
the  top  of  the  drip  kettle,  and  that  in  his  opinion  as  an  expert  the  ex- 
plosion was  due  to  a  Uow  on  top  of  the  hard  paraffine,  but  that  he 
knew  nothing  about  this  accident,  save  by  examining  ^e  spot. 

I  have  come  to  the  conclusion  that  the  verdict  was  against  the  weight 
of  evidence  to  the  extent  that  the  appellate  court  cannot  be  satisfied 
with  the  judgment  based  upon  it,  and  therefore,  under  the  authori^ 
of  McDonald  v.  Metropolitan  St.  Ry.  Co.,  167  N.  Y.  66,  70,  60  N.  E. 
283,  I  think  the  judgment  ^ould  be  reversed,  and  that  a  new  trial 
should  be  granted. 

Jadgment  and  order  reversed,  and  new  trial  granted;  oosts  to  abide  the 
OTUt  All  concur. 


ROENBECK  V.  BROOKLYN  HEIGHTS  E.  00. 
<Sopreme  Ooart,  Appellate  Division,  Seccmd  Department   January  10,  190S.) 

1.  Dauages— Physical  ConDirioR— Evidencs— StrntoiENcr. 

Evidence  In  an  action  for  Injury  to  a  passenger  while  attempting  to 
board  a  street  car  held  sufficient  to  sustain  a  finding  that  his  tubercular 
condition  at  the  time  ot  the  trial  was  the  proximate  result  of  bis  fall. 

[Ed.  Note.— For  caws  in  point;  tee  Cent  Dig.  vol.  16,  Damagea,  I  S07.1 

It.  SAHr— Pleadino— E^riDBncK. 

Under  auctions  In  the  complaint  In  a  personal  Injury  action  that  the 
plaintiff  "was  made  aide,  sore,  lame,  and  disabled,  has  suffered  and  will 
suffer  pain,  and  has  been  and  will  be  confined  to  his  houae,"  he  could 
show  a  tubercular  condition  resulting  from  the  Injury. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  toU  iS,  Damages,  |  441.1 
3.  Nkw  TBtAL—StTBPRisE— Personal  Ihjubt  Action.  * 

Defendant  in  a  personal  Injury  action.  Is  not  entitled  to  a  new  trial 
on  the  ground  of  surprise  because  plaintiff  was  permitted  to  show  a  tubar^ 
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cnlar  condltloa  reraltlng  from  tbe  lojiirr,  under  a  general  alle^atloii  tiiat 
plaintiff  was  made  alck,  sore,  lame,  and  disabled,  etc.,  where  d^leodant 
did  not  demand  a  bill  of  particulars,  or  move  to  make  the  complaint  more 
definite  and  certain,  and  where  plaintiff  In  opening  his  case  stated  fnllr 
what  he  proposed  to  prove,  and  It  was  not  until  the  second  day  of  the 
trial,  and  at  the  close  of  plalntlfTs  case,  that  a  claim  of  snrprlse  was 
raised  In  an  objection  made  to  a  (jnestlon ;  no  request  being  made  to  with- 
draw a  Juror,  and  no  claim  of  snrprlse  to  dsfttidanf B  prejudice  b^ng 
made  except  by  obJectl<m  to  questlona  asked. 

[BO.  Note^^For  cases  In  point,  see  Cent  Dig.  vol.  S7,  New  Trial,  H  19fr- 
194.] 

A  Davaoes— PnsoNAi:  Ihjubibs— Beootebt  Not  Bxobssitx. 

f8;000  is  not  an  excesslTe  reooverr  for  negligent  personal  Injury  nmilt- 
Ing  in  pleurisy  and  tuberculosis  of  the  Innga,  where  the  Injured  perMU 
prior  to  hts  Injury  earned  over  $2,000  a  year,  though  under  certain  cmdi- 
tions  of  llTlng  be  may  be  cured  in  from  one  to  three  or  four  years. 

[Ed.  Noto^IVw  cases  In  point,  see  Gent  Dig.  voL  15,  Damages,  H  867- 
886.] 

Ai^eal  from  Trial  Term,  Kings  County. 

Action  by  Herman  Roenbeck  against  the  Brooklyn  Heights  Railroad 
Company.  Frc»n  a  judgment  £or  plaintiflf,  and  frxHn  an  order  doiying 
a  new  trial,  defoidant  appeals.  Affirmed. 

Argued  before  JENKS.  HOOKER,  RICH,  MIIXER,  and  GAY- 
NOR,JJ. 

D.  A.  Marsh,  for  appellant. 
Stephen  C.  Baldwin,  for  respondent 

RICH,  J.  The  action  is  to  recover  damages  for  a  personal  injury 
sustained,  as  allied,  through  tiie  negligence  of  defendant's  servants 
in  the  operation  of  one  of  its  cars,  which  the  plaintiff  was  endeavoring 
to  board.  The  main  contention  presented  by  defendant's  counsel  is 
that  plaintiff's  tubercular  condition,  which  developed  subsequent  to  the 
accident,  was  not  shown  to  be  due  to  the  accident,  and  that  the  trial 
court  erred  in  admitting  proof  of  this  condition  over  defendant's  ob- 
jection and  exception. 

Hie  record  discloses  that  the  plaintiff's  wife  died  from  consumption 
about  one  year  before  the  accident.  Prior  to  his  exposure  by  contact 
to  the  infection  of  consumption,  with  which  disease  she  was  infected, 
-^e  general  condition  of  plaintiff's  healdi  had  been  good,  and  he  was  a 
strong,  healtiiy  man.  He  testifies  that  shortlpr  after  her  death  he  be- 
to  run  down,  developed  a  cough,  had  night  sweats,  did  not  feel 
well,  and  lost  several  pounds  in  weight.  About  four  months  after 
the  death  of  his  wife  his  condition  became  such  that  he  consulted  Dr. 
Shepard,  who  had  attended  Mrs.  Roenbeck  during  the  latter  part  of 
her  illness,  who,  knowing  that  she  died  with  consumption,  made  a 
careful  physical  examination  of  plaintiff,  and  especially  of  his  lungs, 
using  a  stethoscope  in  addition  to  the  other  means  employed.  He  testi- 
fies that  &e  only  objective  symptoms  of  an  affection  of  the  lungs  that 
he  found  were  moist  rales  in  the  upper  part  of  one  and  a  diffiralW  in 
respiration,  which,  considered  with  the  plaintiff's  statement  to  him 
that  he  had  night  sweats  and  a  cough,  and  was  losing  flesh,  caused  him 
to  suspect  incipient  phthisis,  and  he  prescribed  creosote  and  malt,  which 
is  the  first  remedy  usually  prescribed  and  used  in  incipient  consump- 
tOBN.Y.&-« 
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tion.  Dr.  Shepord  treated  the  plaintiff  about  a  month,  during  which  pe- 
riod he  saw  and  examined  him  three  times.  He  was  greatly  improved 
on  the  occasion  of  his  last  visit,  and  his  recovery  had  been  such  that 
it  does  not  seem  to  have  been  necessary  to  continue  treatment  longer. 
Dr.  Shepard  testified  that  he  acted  on  his  judgment  as  a  medical  man 
that  plaintiff  had  tuberculosis,  and  gave  him  creosote  as  a  remedy; 
that  he  regarded  his  suspicion  that  incipient  tuberculosis  existed  well 
founded,  or  he  would  not  have  ^tven  him  a  medicine  like  creosote. 
The  plaintiff  testified  that  after  his  treatment  by  Dr.  Shepard  he  felt 
better  in  every  way  and  his  cough  disappeared.  About  a  month  before 
the  accident  he  had  a  bilious  attack  and  called  on  Dr.  De  Waltoff,  to 
whom  he  stated  that  his  wife  died  of  consumption  the  previous  year, 
following  which  he  developed  a  cough  and  c(»isulted  a  physician,  who 
gave  him  creosote ;  that  the  cough  had  disaj^eared,  but  he  had  been 
feeling  sick  to  his  stomach  and  suffered  from  headadies,  and  wanted 
to  be  examined.  The  doctor  made  a  careful  and  thorough  examina- 
tioOj  and  found  everything  normal  except  a  coated  tongue,  indicating 
biliouaiess.  He  used  a  stethoscope,  sounded  his  lungs  b^  hammering 
the  chest  over  them,  took  his  temperature,  gave  him  medicine  for  Wl- 
iousness,  and  directed  him  to  call  again  in  about  two  weeks,  at  which 
time  he  made  another  equally  careful  examination.  The  biliousness 
had  disappeared,  and  the  doctor  discovered  nothing  not  normal.  Frcmr 
that  time  to  the  time  of  the  accident  the  plaintiff  testifies  that  he  was 
feeling  perfectly  well.  He  was  injured  by  being  thrown  to  the  pave- 
ment, striking  oa  his  face,  while  attempting  to  board  one  of  defend- 
ant's cars,  bruising  his  knees  and  chest  The  same  0r.  De  Waltoff, 
who  bad  examined  him  first  a  month  before  and  again  two  wedcs  be- 
fore the  accident,  was  called  to  the  drug  store  to  which  plaintiff  had 
been  carried  after  being  injured,  where  he  dressed  his  wounds,  after 
whidi  plaintiff  was  taken  home.  About  midnight  he  was  again  called, 
and  found  the  plaintiff  suffering  frcxn  a  chill  and  complaining  of  a  pain 
in  the  chest  over  his  right  lung,  for  which  condition  he  prescribed.  He 
called  again  the  next  morning,  when  he  foimd  plaintiff's  temperature 
102  d^irees,  which  denoted  fever,  and  a  pleuritic  condition  which  the 
doctor  described  as  "pleurisy  with  probably  localized  pneumonia  in  some 
spot  of  the  lungs,  but  mv  diagnosis  was  pleurisy.  The  man  had  an 
acute  attack  of  pleurisy.  He  spit  blood,  which  on  the  first  visit  die 
doctor  attributed  to  his  broken  teeth,  but  on  this  visit  ascertained  did 
not  come  from  the  condition  of  the  teeth,  and  he  decided  that  it  came 
from  the  lungs.  During  the  next  two  weeks  plaintiff  developed  a 
hacking  cough,  and  the  physician  resorted  to  creosote  preparations. 
From  tiiis  time  the  plaintiff  gradually  grew  worse  until,  on  September 
25, 1906,  when  he  applied  for  admission  to  a  sanitarium  in  ttie  Adiron- 
dadcs,  an  examinati<xi  by  Dr.  Miller,  the  examining  i^ysidan,  dis- 
closed that  he  was  suffering  from  tuberculosis  affectii^  both  Itings. 

This  evidence  bdng  in  the  case,  the  plaintiff  called  as  an  ecpert 
Dr.  J.  Sherman  Wight,  who,  in  response  to  a  carefully  prepared  hypo- 
thetical question,  stated  that  plaintiff's  condition  prior  to  his  injury 
and  at  the  times  he  was  examined  by  Drs.  Shepard  and  De  Waltoff,  es- 
tablished an  arrested  incipient  tubercular  invasion,  with  a  Uitnt  focus 
of  ^sease  still  residing  in  the  chest;  that  the  existence  of  inci{»ent 
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tuberculosis  was  established  by  plaintiff's  condition  when  examined  by 
Dr.  Shepard,  and  its  arrest  by  his  condition  when  examined  just  be- 
fore the  accident  by  Dr.  De  Waltoff,  and  that  the  effect  of  the  blow 
received  upon  the  chest  when  thrown  to  the  pavement  was  to  light 
up  and  start  anew  the  latent  tubercular  condition,  with  the  final  result 
shown  by  the  plaintiff  in  this  respect  at  the  time  of  the  trial;  that  in 
the  absence  of  such  blow  upon  the  chest,  or  some  other  active  agency 
interfering  to  excite  and  start  the  latent  tubercular  condition,  the  plain- 
tiff would  have  continued  in  his  ordinary  pursuits  without  exhibiting 
any  symptoms  of  pulmonary  or  lung  trouble. 

It  is  not  disputwl  that  incipient  consumption  of  the  lungs  may  be  ar- 
rested in  its  prc^ess  and  remain  donnant  during  a  man's  life,  unless 
excited  into  activity  by  some  active  cause,  nor  that  a  blow  upon  the 
chest  over  a  lung  in  which  such  disease  has  been  arrested  and  lies 
dormant  may  excite  and  start  such  disease  anew;  but  it  is  urged 
&at  no  proof  sufficient  to  warrant  Uie  assumption  of  the  existence  of 
incipient  tuberculosis  at  ^e  time  of  Dr.  Shepard's  examination,  whidi 
it  is  insisted  was  included  in  the  hypothetical  question  asked  Dr. 
Wig^t,  had  been  made  by  plaintiff,  and  for  that  reason  the  evidence 
sought  of  him  as  an  expert  was  incompetent  and  his  answers  specula- 
tive. We  do  not  concur  with  the  learned  counsel  in  this  contention. 
A  careful  examination  of  the  hypothetical  question  discloses  no  fact 
not  warranted  by  the  evidence.  The  terms  "incipient  tuberculosis" 
and  "pneunxmia  were  carefully  excluded,  and  the  condition  of  the 
plaintiff,  as  testified  to  by  himself  and  his  physicians  who  exam- 
ined him,  was  stated  in  their  own  language.  Its  assumptions  were 
supported  by  the  evidence,  and  the  testimony  of  Dr.  Wig^t  based 
thereon  was  competent,  and,  considered  with  tfie  other  evidence  in  the 
case,  sufficient  to  sustain  the  conclusion  of  the  jury  that  the  consump- 
tive condition  of  plaintiff  at  the  time  of  the  trial  was  the  proximate 
result  of  the  blow  on  the  chest,  received  when  he  was  thrown  from  the 
car  of  the  defendant,  for  the  result  of  which  the  defendant  was  liable. 

The  complaint  alleged  that  as  the  result  of  the  injury  the  plaintiff 
"was  made  sick,  sore,  lame,  and  disabled,  has  suffered  and  will  suffer 
pain,  and  has  been  and  will  be  confined  to  his  house."  It  is  urged  that 
under  these  allegati<»is  no  notice  was  given  to  the  defendant,  nor  was 
it  made  conversant  with  any  claim  made  by  plaintiff  that  he  was  suf- 
fering from  consumption  as  a  result  of  the  injury;  that  such  proof 
was  inadmissible  under  the  pleadings,  and  that  its  reception  resulted 
in  siuT>rise,  depriving  the  defendant  of  the  opportunity  of  meeting  it, 
as  it  had  no  witnesses  in  court  for  that  purpose ;  and  that  such  op- 
portunity should  be  secured  to  the  defendant  by  the  granting  of  a  new 
trial.  The  defendant  did  not  demand  a  bill  of  particulars,  or  move  to 
make  the  com{^int  more  definite  and  certain.  'The  trial  occupied  three 
days,  on  the  first  of  which  counsel  for  plaintiff  in  opening  his  case 
stated  fully  what  he  proposed  to  prove  with  reference  to  plaintiff's 
condition  as  the  result  of  his  injury.  No  claim  of  surprise  was  then 
made  by  counsel  for  the  defendant  It  was  not  until  the  second  day, 
at  the  close  of  plaintiff's  case,  when  his  last  witness,  Dr.  Wight,  was 
on  the  stand,  that  this  claim  was  pressed  upon  the  attention  of  the 
court  in  an  objection  made  to  a  question.   No  request  was  made  for  a 
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physical  examination  of  the  plaintiff.  The  evidence  of  plaintiff's  con- 
sumptive condition  was  competent  under  the  general  allegations  of 
the  complaint  Ehrgott  v.  Mayor,  96  N.  Y.  264,  48  Am,  Rep.  632.  It 
is  only  where  the  plaintiff  has  specifically  alleged  thd  injury  received 
and  its  consequent  results  that  the  courts  have  held  him  limited  to  the 
allegations  of  his  pleading  in  this  respect.  Rudomin  v.  Interurban 
Street  R.  Co.,  Ill  App.  Div.  648,  98  N.  Y.  Supp.  506.  No  request 
was  made  to  withdraw  a  juror,  nor  was  the  claim  that  defendant  was 
surprised  by  the  evidence  to  its  prejudice  presented  to  the  trial  court 
in  any  manner  other  than  by  an  objection  to  the  questions  asked,  hav- 
ing for  their  purpose  the  reception  of  the  evidence  referred  to.  Under 
such  circumstances  the  contention  that  a  new  trial  should  be  directed 
upon  this  ground  is  without  merit. 

It  is  urged  that  under  certain  conditions  of  living  plaintiff  can  be 
cured  of  the  ccMistunpticm  with  whidi  he  is  now  aflSicted  in  from  one  to 
tiiiee  <M*  four  years,  and  that  die  recovery  of  $9,000  is  so  excessive  as 
to  demand  a  new  trial  It  is  undisputed  that  the  average  weekly  earn- 
ings of  the  plaintiff  prior  to  his  injury  were  $40,  or  over  $2,000  a  year. 
In  view  of  this  fact,  and  of  his  physical  condition  as  disclosed  by  the 
evidence,  we  do  not  regard  the  verdict  as  excessive. 

The  record  discloses  no  prejudicial  errors,  and  the  judgment  and  or- 
der must  be  affirmed,  with  costs.  All  concur. 


(123  App.  DiT.  254) 

KEW  TORK  SrDAH  00.  v.  FOUNDATION  00. 

(Supreme  Gonrt,  Apellate  Division,  Ftrst  Department   January  10;  1908.) 

1.  MUHIOIFAI.    GORPOBATIONS— EXOATATIOn    III  STBKITS— BUILDIKO  RkGUIA- 

TIOHS— ApFLIOATION. 

Building  Code,  f  22,  requiring  an  owner  excavating  below  10  feet  to 
protect  his  ne^hbor*s  wall,  regulates  the  rights  of  adjoining  owners  and 
occupants  of  premises,  with  respect  to  building  <^»^tloiia  on  one  lot.  af- 
fecting the  building,  the  occupants  thereof,  and  properly  oa  an  adjacent 
lot,  bnt  has  no  aK>llcatlon  to  excavatlonB  la  the  public  streets. 

2.  AnroiniNO  IiAiroowiraBs— Latebai.  Sufpobt. 

At  common  law  an  owner  of  land  Is  only  entitled  to  the  lateral  sup- 
port of  his  land  against  an  adjoining  owner  where-  the  land  remains  In 
its  natural  state  and  the  coheslvoien  of  the  soil  boa  not  been  disturbed 
by  excavations  or  structures  thereon. 

3.  MuniciPAi.  GoBPOBATions— BxoATATiORS  iH  Stsibts— Stbaic  Cohduitb— 

Dauagbs. 

Where  a  street  In  which  plaintiff's  steam  conduits  had  heea  laid  under 
a  prevtous  llceuse  from  the  city  bad  been  extensively  excavated,  and  four 
lines  of  underground  Improvement  had  been  placed  therein,  plaintiff  could 
not  recover  for  damages  to  such  conduit  caused  by  the  settling  of  the 
ground,  due  to  nonnegUgent  driving  of  sheet  pUUv  hy  a  contractw  In  the 
process  of  constructing  a  vault  underneath  the  sidewalk,  under  a  license 
from  the  dty,  to  t>e  used  in  connection  with  an  adjoining  building  In 
process  of  erection. 

4.  Same— Use  or  Stbesip  Abuttiwo  Owheb— ConstBUonon  or  Vaults. 

Under  Greater  New  Tork  Charter,  Laws  1901,  p.  27.  c.  466^  I  40,  subd. 
7,  authorizing  the  city  to  grant  the  right  to  an  abutting  owner  to  construct 
vaults  underneath  the  streets,  a  permit  for  the  construction  of  a  vault  In 
a  street  for  the  use  ot  an  abutting  owner  Is  in  the  nature  of  a  revocable 
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private  easement,  and  may  be  reiroked  when  the  space  la  required  for  mu- 
nicipal or  other  public  purposes,  but,  until  revoked,  may  be  fully  enjoyed. 

9.  Sahk— Stkau  Conduit  in  Stbebt— Biohts  or  Liobnbee. 

A  licensee  of  the  right  to  construct  a  steam  conduit  in  a  street  obtained 
Its  right  subject  to  that  of  the  municipal  authorities  to  place  other  local 
Improvements  and  to  grant  vault  privllegea  In  the  street,  though  the  con- 
Btmctlfm  thereof  should  require  the  licensee  to  take  additional  precau- 
tions tor  the  inx>tectlon  of  Its  conduit,  or  subject  It  to  extra  expense  In  the 
maintenance  thereof;  and  hence  the  facts  that  Its  license  was  prior  In 
time,  and  that  It  was  a  public  service  corporation,  did  not  give  It  superior 
rights  to  those  acquired  by  an  abutting  property  owner  under  a  municipal 
license  authorizing  him  to  construct  a  vault  under  the  sidewalk  adjacent 
to  his  property  extending  to  the  curb  line. 

6w  Sahb— Abuttino  Ownxb— Mkthod  or  OoNffraucnoN  of  Taui.ts. 

Where  a  permit  authorizing  the  construction  of  a  vault  under  a  aide- 
walk  In  a  street  provided  that  the  wall  of  the  vault  should  be  construct- 
ed on  the  curb  line,  the  contractor  was  authorized  t»  drive  sheet  piling 
In  the  street  outdde  the  curb  line  to  hold  the  street  pending  oonstmc- 
tl«i  Qt  the  vault  walL 

7.  Tbxspass— Natuu  or  Tbbspasb. 

When  plaintiff's  steam  conduit  constructed  In  a  street  was  Injured  by 
the  mbsldnee  or  vibration  of  the  earth,  due  to  the  driving  of  sheet  piling: 
In  the  street  Just  outside  the  ciui>  line  tor  the  oonstraction  of  a  vault  un< 
d»  the  sidewalk  for  the  benefit  of  an  abutting  laudowno-,  and  nothing 
was  thrown  on  or  against  plaintlfTs  c<mstructlon  in  the  street,  a  recovery 
tor  the  injury  sustained  because  of  the  constructhm  could  not  be  had  on 
the  theory  of  trespass,  without  negligence. 

&  SAin— Rkai.  Pkopbbtt— Vibkations  of  Easth  ob  Aib. 

In  the  absence  of  n^llgence,  there  Is  no  liability  for  consequential 
damages  inddoitally  resulting  from  Tibrations  of  the  earth  or  the  air 
caused  by  the  construction  of  a  lawful  lm|noT«nent  rtther  In  a  public 
street  or  upon  private  property. 

McLaugblln  and  Honi^ton,  JJ.,  dUsscntlng. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  the  New  York  Steam  Company  against  the  Foundation 
Company.  From  a  judgment  for  plaintiff  on  the  decision  of  a  ref- 
eree, to  whom  the  issues  were  referred  to  hear,  try,  and  determine,  de- 
fendant appeals.  Reversed,  and  new  trial  granted. 

Mo  case  and  exceptions  was  made,  and  the  appeal  merely  brings  up  the 
Jodipnent  roll  for  review.  The  facta,  therefore,  stand  as  found  by  the  referee. 
Tbrn  oDly  exceptUnt  Is  to  the  second  OMiclualon  of  law,  which  authorlBes  a 
Judgment  in  tarm  of  the  plaintiff  tor  the  damages  whidi  It  has  sustained. 
The  material  facts  found  by  the  referee  are  that  the  plaintiff  is  a  domestic 
corporation  duly  formed  in  1881  by  the  consolidatiOTi  of  the  Steam  Heating  & 
Power  Company  of  New  York  and  the  New  York  Steam  Company,  which  were 
Incorporated,  req)ectlvely,  on  the  23d  day  of  July,  1S79,  and  the  26th  day  of 
July,  1880,  pursuant  to  the  [n»>Tlslona  of  chapter  40,  p.  64,  of  the  Laws  of 
1848,  as  amended  by  various  acts,  lududlnc  chapter  290,  p.  888,  of  the  Laws 
of  1879,  for  the  purpose,  among  others,  of  supplying  steam  for  motive  power, 
heating,  cooking,  and  other  applications  in  the  streets  and  public  aM  private 
buildings  of  the  dty  of  New  York,  and  succeeded  to  the  property,  franchises, 
rights,  and  privileges  of  said  companies ;  that  since  its  Incorporation  it  has 
been  engaged  in  the  business  of  supplying  steam  to  consumers  from  central 
atationa  through  pipes  laid  in  the  public  streets  of  the  borough  of  Manhattan, 
New  York;  that  pursuant  to  the  provisltms  of  chapter  817,  p.  401,  of  the 
Laws  of  1879,  the  New  York  Steam  Company  obtained  the  c(mseut  of  the 
mayor,  aldomen,  and  commonalty  ct  the  dty  ot  New  Toik  to  lay  Its  pipes 
«r  conductors  for  condnctiiig  hot  watn,  hot  air,  or  steam  through  the  streets, 
aTMuei!^  Isnea,  alleyst  square^  and  highways  of  said  dty,  by  a  reaolutloa  ot 
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the  board  of  aldermen  whl<4i  became  effective  on  the  Uth  Aaj  of  Decranber, 
188(\  and  in  all  respects  ctMnpIled  wltii  the  conditions  of  said  grant,  among 
which  was  the  condition  that  It  ahonld  annnally  pay  Into  the  sinking  fund 
for  the  benefit  of  the  city  the  sum  of  three  cents  p&c  Itneal  foot  of  street  in 
which  Its  pipes  or  mains  were  laid ;  that  since  the  year  1S91  the  plaintiff,  par- 
auant  to  said  grant,  has  maintained  an  Iron  pipe  with  the  necessary  eipan- 
Blon  Joints,  protective  brick  walls,  cov^n^,  and  other  appurtenances  in  New 
street,  on  the  east  side  thereof,  between  Wall  street  and  Exchange  Place,  3 
Inches  in  diameter,  connected  with  Its  central  station  at  Oortlondt  and  Dey 
streets,  through  which  It  tias  supplied  steam  to  consamers  on  New  street  and 
other  streets  In  said  borough  of  Manhattan.  TbB  construction  placed  in  said 
street  by  the  plaintiff  Is  defined  In  findings  7  to  11,  Inclusive,  as  follows : 

"Seventh.  The  said  pipe  was  a  steel  pipe,  8  IntdieB  In  diameter,  made  in 
lengths  of  about  20  feet,  having  cast-Iron  flanges,  with  expansion  Joints  every 
100  feet,  and  andiorage  points  midway  between  the  exxmnslon  joints.  On 
either  side  of  the  steam  pipe,  at  a  distance  of  4  inches  from  the  outside  of  the 
pipe,  was  a  vertical  8-lnch  brick  wall,  which  ^tended  about  a  foot  below  the 
bottom  of  the  pipe  and  about  6  or  6  inches  atwve  the  pipe.  Above  the  pipe, 
and  spanning  the  brl^  walls  and  the  pipe  that  lay  between  them,  were  wooden 
covers  about  8  indies  thick.  There  were  two  layers  of  these  wood  covers,  with 
tar  paper  on  top  to  keep  the  moisture  from  percolating  through.  Underneath 
the  brick  work  and  the  pipe  there  were  about  2  inches  of  concrete.  Between 
the  brick  walla;  and  surrounding  the  pipe  up  to  the  level  of  the  wooden  covers 
Is  mineral  wool,  to  prevent  the  radiation  of  heat.  Mineral  wool  is  a  noncon- 
ducting substance,  and  Is  made  by  blowing  a  blast  of  steam  through  the  slag 
of  a  blast  furnace.  The  extreme  distance  from  the  outside  of  one  of  these 
brick  walls  to  the  outside  of  the  other  brick  wall  was  46  Inches  at  the  ex- 
panslon  Joints,  and  In  other  places  82  Inches  anvoxlaiately.  Hie  extreme 
vertical  dimension  of  each  wall  was  about  06  inches,  Including  foundations 
under  varlaton  This  brick  structure  has  no  rigidity  of  Its  own,  except  as 
being  a  mess  of  masonry. 

"Eilghth.  The  expansion  Joints,  which  were  also  known  as  'varlators,'  were 
a  device  to  take  care  of  the  expansion  of  the  pipe  when  It  was  heated  by  the 
steam — a  device  to  confine  the  steam  and  still  allow  the  pipe  to  expand  from 
the  natural  exx>anslon  caused  by  the  different  temperatures  to  which  It  was 
subjected.   The  outside  diameter  of  the  expansion  Joints  was  about  31  Inches. 

"Ninth.  Midway  between  the  expansion  Joints  or  varlators  were  anchorage 
points,  at  which  the  pipe  was  braced  or  anchored  to  tbe  brick  walls ;  and  the 
clawing  of  the  expansion  Joints  was  also  clamped  to  the  brick  walls.  The  ob- 
ject of  the  anchorage  points  was  to  keep  the  pipe  midway  betwera  the  varla- 
tors, and  to  allow  the  pipe  to  expand  Into  each  varlator  at  either  side  of  it 
equally.  It  was  not  the  office  of  the  anchorage  to  prevent  unequal  sinking  of 
the  pipe,  or  to  keep  the  pipe  on  the  same  level,  so  as  not  to  leak.  That  office 
was  performed  by  the  piers  hereafter  described,  and  the  only  office  of  the  an- 
dion^  was  to  prevent  longitudinal  motion.  The  cAJect  of  tbe  clamping  of 
the  dasplng  of  the  expansion  Joints  was  to  leave  the  pipe  free,  at  the  expan- 
sion Jolnto,  to  move  into  the  claqjlng.  At  each  anchorage  point  there  was 
usually  a  service  box,  with  side  outlets  about  3  Inches  In  diameter,  to  which 
service  pipes  could  be  connected.  There  were  also  outlets  on  the  outside  of 
the  expansion  joints  for  connecting  services.  Service  boxes  are  merely  used 
to  furnish  an  outlet  for  taking  services  off,  and  they  are  usually  provided  on 
one  side  with  what  Is  termed  a  'ball  joint,*  which  allows  a  change  of  direc- 
tion in  the  main  at  that  point  The  service  boxes  were  adopted  to  supply  a 
building  on  ths  line  that  was  not  already  supplied.  It  la  there  that  the  service 
pipe  would  be  connected. 

'^enth.  Underneath  each  expansion  joint  there  was  a  brick  pier  and  sheet 
Iron  plate,  and  under  each  anchorage  point  there  was  a  brick  pier,  and  at 
every  length  of  pipe  there  was  a  brick  pier,  supporting  a  roller,  or  saddle,  up- 
on which  the  pipe  rolled  as  it  expanded.  These  piers  were  about  15  or  16 
Inches  square,  and  about  1%  feet  deep,  merely  placed  in  a  hole  dug  beneath 
the  level  of  the  pipe.  They  were  not  carried  down  to  the  rock,  uot  did  the 
general  pipe  structure  anywhere  rest  on  rock.  The  lowermost  point  to  which 
the  plaintllTB  pipe  structure  wait,  Including  tbe  piera,  was  about  10  feet  be- 
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low  the  Borface.  Down  to  that  point  the  nil  of  the  street  was  a  fairly  good, 
compact  soU.  There  Is  do  erldence  as  to  the  character  of  the  boH  at  greater 

tfei>thB. 

"Eleventh.  The  object  of  the  brick  walls  was  to  keep  the  service  boxes  mid- 
way between  the  rariators,  so  that  the  pipe  could  expand  equally  into  the  va- 
rlator  from  both  sides,  and  by  Its  support  of  the  wooden  covers  to  keep  the 
weight  of  the  street  from  resting  directly  on  the  pipe.  The  object  of  the 
mineral  wool  was  to  act  as  a  noncondnctor,  and  It  prerented  nndne  waste 
of  heat  In  the  plpew" 

The  learned  retaeee  also  fonnd  that,  in  addition  to  the  plalntUTs  pipe  and 
appnrtwiances,  there  were  also  In  this  part  of  New  street  a  sewer,  a  Croton 
water  main,  a  gas  main,  and  a  conduit  for  carrying  electric  wires;  that  for 
some  months  prior  and  subsequent  to  the  1st  day  of  March,  1905,  the  defend- 
aat  was  engaged  in  excavating  for  and  constructing  the  foundation  of  an  ad- 
dition to  the  CcMnmerdal  Gable  Company's  building  on  New  street  between 
Wall  street  and  Exchange  Place,  known  as  Nos.  24  to  28  Mew  street,  having  a 
tamtBso  on  the  east  side  ot  New  street  of  72  feet  6  Inches,  Including  the 
work  ot  building  a  vault  wall  on  the  cnib  line  on  tiie  east  side  of  the  street; 
that  in  preparation  for  and  in  the  course  of  the  work  It  drove  and  maintained 
sheet  piling,  consisting  of  planks  about  4  Inches  In  thickness,  In  the  street 
Immediately  outside  of  the  curb  line,  there  being  at  the  time  a  vault  In  the 
street  In  front  of  said  lots,  extending  under  the  sidewalk  to  the  curb  line,  a 
distance  of  about  S%  feet  from  the  building  line ;  that  the  vault  was  sunk  to 
the  depth  of  18  or  20  feet,  and  the  piling  was  driven  to  the  same  depth  below 
the  curb,  or  deeper ;  that  the  vaults  constructed  by  the  defendant  extended  to, 
but  not  b^ond.  the  curb  Hue.  and  the  total  Imgth  of  the  vault  fran  the  norths 
«rly  curb  line  of  Exdiange  Place,  northerly  along  New  street,  was  80  feet  8 
Inches,  Including  the  wall ;  that  "the  driving  and  maintaining  of  said  piling  by 
the  defendant,  and  Its  operations  In  and  about  said  premises,  caused  the  street 
in  places  to  settle,  causing  the  said  pipe  of  the  plaintiff  to  bend,  break,  and 
leak,  and  making  It  necessary  that  the  same  and  the  construction  around  it 
■should  be  removed,  and  that  ^  feet  of  new  pipe  (Including  one  expansion 
Joint  and  one  service  box)  and  the  necessary  construction  around  It  should  t>e 
laid,  and  that  the  same  should  be  brought  to  the  original  level  of  the  plaln- 
tUTs pipe.  In  the  course  of  which  work  (which  waa  done  as  soon  as  the  condl- 
tlim  ot  the  street  permitted)  It  was  neccssaiy  for  the  plalnUff  to  open  the 
street  and  replace  the  soil,  and  in  and  about  said  work  the  plalntlCt  neces- 
sarily expended"  the  sum  of  $876.83  and  was  damaged  In  the  sum  of  $725; 
that  *Vhen  the  defendant  commenced  the  work  of  driving  Its  said  piling  the 
plaintiff  notified  it  that  driving  this  piling  so  near  plaintiff's  pipe  would  car- 
ry down  some  of  plaintiff's  construction  with  It  and  otherwise  ^danger  the 
pipe,  but  defendant  replied  that  said  piling  had  to  be  driven" ;  that  upon  dis- 
covering the  Injury  plaintiff  notified  the  defendant  thereof,  and  that  it  would 
be  necessary  to  relay  or  line  up  the  pipe,  and  that  It  would  hold  d^endant 
responsible  for  the  damage ;  tliat  "dnri^  the  progress  of  the  work  the  plain- 
tiff bad  full  knowledge  and  cognisance  of  the  said  work  of  vault  constmctlon 
by  defendant,  and  of  the  character  of  each  work,  and  of  the  excavation  which 
the  defendant  was  making  In  the  course  thereof ;  that  the  fee  of  New  stteet 
has  been  In  the  city  of  New  York  since  1850 ;  that  "the  defendant  was  not 
guilty  of  any  negligence  In  the  construction  of  said  foundation  or  of  said 
vaults,  or  in  the  making  or  guarding  of  said  excavations,  or  In  the  driving  or 
maintaining  of  said  sheet  piling,  or  In  the  holding  up  or  supporting  of  the 
soil  of  New  street  lying  outside  the  curb,  or  In  any  work  or  methods  of  work 
used  It  for  Gie  purpose  of  or  In  connection  with  any  of  said  details"  \  that 
the  brick  walls,  expansion  Joints,  coverings,  and  other  appurtenances  of  the 
plaintiff's  pipes  are  necessary  to  prevent  Injury  to  the  public  and  other  struc- 
tures In  the  street  from  the  radiation  of  beat,  and  to  the  practical  operation 
of  a  steam  system  In  the  streets  of  the  city ;  that  there  are  connected  with 
plaintiff's  station,  with  which  this  pipe  was  connected,  about  5%  miles  of  main 
plp^  the  greater  part  of  which  has  been  In  operation  since  1882,  now  supply- 
ing about  660  customers;  that  It  has  another  similar  large  station  at  Fifty- 
Ninth  street  and  East  river;  that  ito  pipes  have  always  been  laid  under  ^e 
flupttTlslQn  of  Inspectors  appointed  1^^  the  proper  local  authorities;  that  oa 
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the  14th  day  of  Jnly  and  tho  10th  day  of  Ao^st,  1904.  the  Cktmmerclal  Cable 
Oompai^,  with  whom  the  defendant  contracted,  obtained  permits  from  the 
proper  local  antboritleB  for  the  conBtmctlw  of  these  vaults  and  paid  therefor 
the  sum  of  $40(X40  and  $886.88,  reepectlTely.  Th^  each  contained  a  clause 
as  follows:  "It  is  disttnrtly  undwstood  that  this  permit  i^ves  no  authority, 
and  It  Is  strictly  forbiddm,  to  disturb,  by  excaTation  or  otherwise,  or  in  any 
way  damage  or  interfere  with  the  proper  use  of,  any  lamp  post,  sewer,  cul- 
vert, receiving  bastn.  honse  drain,  water  hydrant  or  stop-cock,  or  st(^>-coclc 
chamber  or  water  pipe,  or  do  anything  to  prevent  the  proper  use  of  any  hy- 
drant or  stop-cock,  or  expose  them  to  freezing,  or  to  disturb  or  Interfere  with 
any  subway,  gas,  or  other  connections,  authorized  under  permits  granted  by 
the  conuttissloner  of  public  works.  *  *  •  Tliis  permit  Is  issued  subject  to 
revocation  thereof  at  any  time  hereafter  by  the  coounlaBl<Hier  of  public  works!* 
when  In  his  judgment  the  space  occupied  by  said  vault  or  any  portion  thereof 
may  be  required  for  any  public  Improvement,  or  upon  any  violation  of  any  of 
the  terms  or  conditions  hereof."  A  former  permit  for  the  construction  of  a 
vault  in  front  of  No.  28  New  street,  extending  as  far  as  the  curb,  was  duly 
Issued  on  the  13th  day  of  July,  1877,  and  the  sum  of  f  1S7.B0  paid  therefor. 
TbB  referee  set  fwth  the  previsions  of  die  Building  Code  in  his  findings,  and, 
so  far  u  material,  tber  will  be  alluded  to  In  the  4vlnlon. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  HOUGHTON,  and  LAMBERT,  JJ. 

Edwin  D.  Worcester,  for  appellant. 
James  W.  Hawes,  for  respondent 

LAUGHLIN,  J.  I  am  unable  to  agree  with  all  of  the  views  of  the 
learned  referee  upon  the  law  applicable  to  the  facts  found,  or  with  his 
conclusion.  He  correctly  ruled  that  section  22  of  the  Building  Code 
has  no  bearing  on  the  case.  The  provisions  of  that  section,  ^e  the 
previous  statute  from  which  they  were  taken,  were  designed  to  regu- 
late the  rights  of  the  adjacent  owners  and  occupants  of  premises  with 
respect  to  building  operations  upon  one  lot,  affecting  the  building,  the 
occupants  thereof,  and  property  on  an  adjacent  lot  (Dorrity  v.  Rapp,. 
72  N.  Y.  307;  Paltey  v.  Egan  [Sup.]  107  N.  Y.  Supp.  444);  but  they 
have  applicaticm  to  excavations  in  a  public  street  ^endcs  v.  Kenny 
[Super.  Ct]  19  N.  Y.  Supp.  243;  Brooklyn  Elev.  R.  R.  v.  City,  2 
App.  Div.  98,  37  N.  Y.  Supp.  560).  The  case,  therefore,  is  to  be  de- 
cided upon  the  principles  of  the  common  law. 

If  the  dedsicHi  of  this  appeal  depends  upcm  the  doctrine  of  lateral 
support,  I  think  the  defendant  would  not  be  liable;  but,  for  the  rea- 
sons to  be  presentlv  stated,  I  am  of  ofHnion  that  it  is  governed  by  an- 
other principle  of  law.  At  common  law  an  owner  of  land  is  only  en- 
titled to  the  lateral  suf^rt  of  his  land  against  an  adjoinii^  owner, 
where  his  lands  remain  in  their  natural  state  and  the  c(^esivaiess  of 
the  soil  has  not  been  disturbed  by  excavations  or  the  erection  of  struc- 
tures thereon.  Gillies  v.  Eckerson,  97  App.  Div.  153,  89  N.  Y.  Supp. 
609 ;  Riley  v.  Continuous  Rail  Joint  Company,  110  App.  Div,  787,  97 
N.  Y.  Supp.  283 ;  Booth  v.  R.,  W.  &  O.  R.  R.  Co.,  140  N.  Y.  267^ 
275,  36  N.  E.  592,  24  L.  R.  A,  105,  37  Am.  St.  Rep.  552;  Dorrity  v. 
Rapp,  supra.  This  street  has  been  extensively  excavated  and  four 
Ihws  of  tmderground  improvements  have  been  placed  therein.  It  is 
manifest,  therefore,  that  the  natural  cohesiveness  of  the  soil  has  been 
materially  affected,  and  it  cannot  be  said  that,  if  this  had  not  been 
done,  the  soil  would  have  been  materially  disturbed  by  driving  the 
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sheath  piling,  the  jarring  incident  to  which,  it  is  to  be  inferred,  caused 
the  damages.  If,  therefore,  the  plaintiff  owned  the  lot  adjacent  to  that 
upon  which  the  contractor  was  excavating  and  constructing  the  founda- 
tion, and  had  excavated  the  soil  of  its  lot  and  placed  therein  the  struc- 
tures that  it  placed  in  New  street,  it  is  quite  clear,  under  the  principles 
of  the  common  Uiw,  that  there  would  be  no  Uability.  If  there  would  be 
no  liability  to  the  plaintiff  for  damages  to  this  underground  improve- 
ment on  its  own  land,  I  fail  to  see  upon  what  principle  it  obtains  greater 
rights  in  a  public  street,  where  it  is  a  licensee,  or,  at  most,  has  an 
easement,  without  title  to  the  soil. 

The  respondent  relies  upon  the  cases  of  Milbum  v.  Fowler,  27  Hun, 
567,  and  Finegan  v.  Eckerson,  32  App.  Div.  233,  62  N.  Y.  Supp.  993, 
following  it ;  but  I  think  they  are  distinguishable.  It  was  decided  in 
Raddiffe's  Executors  v.  Mayor,  4  N.  Y.  195,  63  Am.  Dec.  367,  that 
the  common-law  rule  of  lateral  support  does  not  obtain  in  favor  of 
an  owner  of  Uuid  abutting  upon  a  public  highway,  as  against  the 
public,  and  that  he  is  not  entitled  to  the  support  of  his  land  by  the  soil 
m  tiie  street.  The  Milbum  and  Finegan  Cases  hold,  in  favor  of  diose 
having  the  right  to  use  the  highway  for  public  travel,  that  an  owner 
of  land  abutting  thereon  has  no  right  to  make  an  excavation  upon  his 
own  land  which  will  so  undermine  or  render  insecure  the  highway  as 
to  create  a  nuisance  by  causing  part  of  the  surface  thereof  to  fall  off. 
Assuming  that  the  nature  of  the  rights  of  the  public  in  a  highway  is 
sudi  that  the  owner  of  land  abutting  thereon  owes  a  duty  of  lateral 
support  to  prevtxkt  the  creation  of  a  nuisance,  it  does  not  necessarily 
follow  that  he  owes  tiiia  duty  to  every  owner  ck  underground  improve- 
ments or  structures  made  or  placed  in  the  highway  under  a  license  or 
grant  from  the  public  authorities.  Moreover,  the  damage  to  the  plain- 
tiff's property  was  not  caused  by  an  excavation  upon  the  lands  of  the 
abutting  owner  which  deprived  the  soil  of  the  street  of  lateral  support. 
The  excavation  here,  the  construction  of  which  resulted  in  the  dam- 
ages, was  made  in  the  public  street  itself  and  by  due  authority  of  law. 
A  permit  for  the  construction  of  a  vault  in  a  public  highway,  for  the 
use  of  tiie  abutting  owner,  is  in  the  nature  of  a  revocable  private  ease- 
ment It  may  be  revoked  when  the  space  is  required  for  municipal  or 
other  public  purposes;  but,  until  revoked,  it  may  be  fully  enjoyed. 
Lincohi  Trust  Co.  v.  City  of  New  York,  96  App.  Div.  624,  88  N.  Y. 
Supp.  912;  Deshong  v.  City  of  New  York,  176  N.  Y.  475,  68  N.  E. 
880;  March  v.  City,  69  App.  Div.  3,  74  N.  Y.  Supp.  630,  1161 ;  Bab- 
bage  V.  Powers,  130  N.  Y.  282,  29  N.  E.  132,  14  L.  R.  A.  398.  The 
municipal  authorities  were  expressly  authorized  by  the  Legislature  to 
nt  &e  r^ht  to  the  abutting  owner  to  construct  these  vaults,  and  it 
often  been  decided  by  me  courts  that  the  construction  of  such 
vauhs  in  a  public  stteet  is  a  proper  use  of  the  street,  and  that  the  own- 
er's i%hts  tiberein  will  be  protected  while  the  permit  stands  unrevoked. 
Greater  New  York  Charter,  Laws  1901,  p.  27,  c.  466,  §  49,  subd.  7 ; 
Jorgensen  v.  Squires,  144  N.  Y.  280,  39  N.  E.  373 ;  Parish  v.  Baird,. 
160  N.  Y.  302,  54  N.  E.  724;  Matter  of  Brooklyn  Elevated  Railway 
Co.,  105  App.  Div.  Ill,  93  N.  Y.  Supp.  924;  Deshong  v.  City  of  New 
York,  176  N.  Y.  475,  68  N.  £.  880;  S  Dillon  on  Mun.  Corp.  §  664a. 
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See,  also.  Lahr  v.  Met.  Ry.  Co.,  104  N.  Y.  268,  10  N.  E.  628,  and 
Rogers  v.  Randall,  29  Mich.  41. 

There  is,  in  my  opinicm,  no  force  in  the  ccwitention  of  the  respondent 
that  it  is  a  public  service  corporation  and  its  rights,  having  been  first 
conferred,  are  supericH-  to  those  of  the  defendant,  acting  for  the 
owner  of  the  adjacent  property  to  whcxn  the  vault  permits  were 
granted.  The  plaintiff  obtained  its  grant  subject  to  the  right  of  the 
municipal  authorities  to  place  in  the  street  other  local  improvements, 
even  though  the  construction  thereof  should  require  it  to  take  addi- 
tional precautions  for  the  protection  of  its  property  in  the  street,  or 
subject  to  greater  expense  in  the  maintenance  of  its  property  in  chan- 
ging the  location  thereof.  Matter  of  Deering,  93  N.  Y.  361 ;  New  Or- 
leans Gas  Co.  V.  Drainage  Commission,  197  U,  S.  463,  25  Sup.  Ct. 
471,  49  L.  Ed.  831 ;  National  Waterworks  v.  City  of  Kansas  (C.  C.) 
28  Fed.  921;  B.  &  Q.  R.  R.  v.  Drainage  Commission,  200  U.  S. 
561,  26  Sup.  Ct.  341,  60  L.  Ed.  696 ;  Western  Union  Tel.  Co.  v.  Elec- 
tric Light  Power  Co.,  178  N.  Y.  325,  70  N.  E.  866 ;  Brooklyn  Elev. 
R.  R.  Co.  V.  City,  supra ;  Interborough  Rapid  Transit  Co.  v.  Gallagher, 
44  Misc.  Rep.  536,  90  N.  Y.  Supp.  104.  It  likewise  took  its  grant  sub- 
ject to  tlie  right  of  the  municipal  authorities  to  exercise  their  statu- 
tory power  of  granting  vault  privileges.  Doubtless,  if  the  defendant 
inflicted  a  direct  injury  upon  the  plamtiff's  property,  it  would  be  lia- 
ble; but  the  plaintiff's  line  of  steam  pipe  over  the  walls  built  to  pro- 
tect the  same  was  within  that  part  of  the  street  wherein  the  construc- 
tion of  the  vaults  was  authorized  and  the  injury  was  not  directly  in- 
flicted. It  does  not  appear  that  any  part  of  the  structures  placed  in 
the  street  by  the  plaintiff  was  uncovered  by  the  excavaticm  for  the 
vaults,  or  touched  by  the  piling  that  was  driven  in  the  execution  of 
the  work.  It  does  not  even  appear  how  near  the  piling  came  to  any 
of  the  plaintiff's  underground  construction.  As  already  observed,  the 
only  inference  from  the  findings  is  that  the  jarring  or  compression  of 
the  earth  incident  to  driving  the  piling  caused  the  damages.  There 
was  no  caving  in  toward  the  vaults,  and  there  is  no  evidence  that  the 
soil  of  the  street  or  any  structure  therein  settled  or  was  disturbed  for 
want  of  lateral  support. 

The  findings  exonerate  the  defendant  from  any  charge  of  negli- 
gence. The  work  was  conducted  carefully  and  properly,  and  the  driv- 
ing of  the  piling  was  incidental  and  necessary  to  the  proper  construc- 
tion of  the  vaults  as  authorized  by  the  permits.  In  view  of  the  find- 
ings, there  is  no  force  in  the  suggestion  that  the  permits  did  not 
authorize  tlie  driving  of  the  piling  just  outside  the  curb  line;  for  tfie 
abutting  owner  was  authorized  to  construct  the  wall  of  the  vaults  on 
the  curb  line,  and  it  was  manifestly  necessary  to  drive  the  piling  out- 
side that  line  in  order  to  permit  the  construction  of  the  wall  where  au- 
thorized. 

The  judgment  cannot  be  sustained  upon  the  theory  of  trespass. 
Nothing  was  thrown  upon  or  against  the  property  of  the  plaintiff  which 
would  justify  a  recovery  upon  the  theory  of  trespass  without  negli- 
gence. St.  Peter  v.  Denison,  58  N.  Y.  41C,  17  Am.  Rep.  258,  Hay 
v.  Cohoes  Co.,  3  N.  Y.  159,  61  Am.  Dec.  279.  The  case  in  my  opinion 
falls  within  the  doctrine  of  Holland  House  Co.  v.  Baird,  169  N.  Y.' 
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136,  62  N.  E.  149,  Atwater  v.  Trustees,  etc.,  124  N.  Y.  603,  27  N.  E. 
385,  Benner  v.  A.  D.  Co.,  134  N.  Y.  166,  31  N.  E.  328, 17  L.  R.  A.  220, 
30  Am.  St.  Rep.  649,  and  Booth  v.  R.,  W.  &  O.  T.  R.  R  Co.,  140 
N.  Y.  267,  36  N.  E.  692,  24  L.  R.  A.  105,  37  Am.  St.  Rep.  552,  where 
it  is  held  Uiat  in  the  absence  of  negligence  there  is  no  liability  for  con- 
sequential damages  incidentally  resulting  from  the  vibrations  of  the 
earth  or  air  caused  by  the  construction  of  a  lawful  improvement  either 
in  a  public  street  or  upon  private  property.  The  clause  of  the  permit 
with  respect  to  underground  improvements  was  designed  for  the  pro- 
tection of  those  direcuy  encountered  in  the  progress  of  the  work. 

It  follows,  therefore,  that  the  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event 

PATTERSON,  P.  J.,  and  LAMBERT,  J.,  concur. 

McLaughlin,  J.  (dissenting).  I  am  unable  to  concur  in  the 
opinion  of  Mr.  Justice  LAUGHLIN.  I  think  the  judgment  should  be 
affirmed,  for  the  reasons  stated  in  the  opinion  of  the  learned  referee. 
No  other  rule  is  practicable  in  a  great  city,  where  the  streets  are  full 
of  pipes  laid  by  various  public  service  ccnporations,  and  it  is  unwise 
to  lay  down  the  rule  that,  in  order  to  recover  for  injury  Uiereto,  negli- 
gence in  interferii^  with  them  must  be  shown. 

I  therefore  vote  to  affirm  the  judgment. 

HOUGHTON,  J.,  concurs. 


a23  Asp.  Dir.  83d.) 

BOBIMSOM  T.  NEW  YORK  &  P.  O.  B.  CO.  et  oL 

jSnpreme  Ooort,  Appellate  Division,  First  Departmoit  January  10,  1908.) 

1.  GoBFOBATiONS— Acts  of  Direotobs— Interference  or  Courts. 

A  court  of  equl^  will  Interfere,  at  tlie  salt  of  a  minority  8to(^taolder, 
to  prevent  proposed  action  by  tbe  directors  elected  by  and  represoitins 
Hie  majority  stockholders,  when  tbe  pn^xMed  action  Is  so  detrimental  to 
the  Interrats  of  tbe  corporation  itself  as  to  lead  to  the  tnferoice  that 
the  interests  of  the  majority  are  outside  of  and  In  opposition  to  the  inter- 
ests of  tbe  corporation  and  the  minority  stockholders,  and  tbe  consumma- 
tion of  tbe  scheme  would  constitute  a  wanton  or  fraudulent  destruction 
of  tbe  rights  ot  tbe  mln<»rlty  stot^olders. 

[Ed.  Note^Vor  cues  In  pcdnt,  see  Cent  -Dig.  voL  12,  CwimratlcHis,  fiS 
6G8,  1426.] 

iL  Saw— RA.ILBOADS— Consolidation  Contraci^Validitt. 

The  W.  Railroad  Company^  having  a  charter  to  construct  a  railroad  be- 
tween certain  termini,  notwithstanding  Its  charter  had  been  questioned, 
bad  expended  91>7O0,O0O  In  the  acquisition  of  Its  right  of  way,  etc.,  and 
had  contracted  fw  the  construction  and  completion  of  its  road  In  con- 
sideration of  tbe  issaance  of  bonds  of  the  par  value  of  $15,000,000  and 
stock  of  the  par  value  of  $19,000,000,  subscribed  for  by  an  underwriting 
syndicate.  The  F.  Railroad  Company  was  organized  for  tbe  construction 
of  a  road  between  the  same  termini,  aud,  being  controlled  by  the  same  per- 
sons who  owned  a  controlling  Interest  In  the  W.  Company,  proposed  that 
the  two  should  enter  into  a  contract  by  which  the  W.  Company  should 
transfer  Its  construction  contract,  so  far  as  It  concerned  the  portion  of  the 
line  south  of  tbe  New  York  City  line,  together  with  all  Its.  construction 
work  on  that  portion  of  Its  line  under  tbe  contract,  and  convey  all  Its 
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real  estate^  etc.,  along  tbat  portiim  of  Its  line  to  ^  P.  Oompaiirt  In  con- 
sideration of  which  the  latter  agreed  to  change  Its  route  so  as  to  nse  that 
laid  ont  by  the  W.  Company  and  complete  the  constractlon  over  the  coln- 
ddent  route,  the  cost  of  which  was  said  to  be  about  $5,000,000,  and  that 
the  two  companies  should  thereafter  have  equal  rights  to  use  such  por- 
tion of  the  road ;  each  paying  an  equal  share  of  ezpames  of  maintenance 
and  administration.  Held,  that  the  effect  of  audi  contract  would  be  to 
Indefinitely  postpone  the  completion  of  the  remalnli^  portion  of  the  W. 
Gompany's  road,  ami,  as  It  operated  to  transfer  practically  all  that  o«a- 
pany's  property  for  no  substantial  consideration,  a  preliminary  Injnne- 
'tlov  restraining  the  executim  of  the  contract  pendente  lite  was  properly 
granted  at  the  Instance  of  one  of  the  W.  Company's  dlsswtlng  8to<^- 
holders. 

[Bd.  Notft^For  cases  In  point,  see  Gait  Dig.  voL  12;  GorporatlMia,  U 
668,  1426.] 

8.  Afpeaii— iNJUHcnon— JuBisDicnoN. 

Where,  on  appeal  from  an  order  granting  a  preliminary  injunction  In 
a  suit  by  a  dissenting  stoi^holder  of  a  railroad  company  to  restrain  the 
execution  of  a  contract  by  which  tbe  property  of  the  cwporatlon  was  to  be 
transferred  to  another  corporation  for  no  substantial  consideration,  the 
case  presented  was  complicated,  the  court  would  not  consider  an  i^er  of 
the  purchasing  company  to  furnish  other  considerations  for  the  property 
than  those  speclfled  in  the  contract 

MttOTSon,  P.  J.,  and  Ingrabam,  J.,  dissenting. 

Appeal  from  Special  Term. 

Action  by  Robert  E.  Robinson  against  the  New  York  &  Port  Ches- 
ter Railroad  Company,  impleaded  with  others.  From  an  order  grant- 
ing a  temporary  injunction  (66  Misc.  Rep.  616,  105  N.  Y.  Supp.  897), 
defendants  appeal.  Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE  and  SCOrr,  JJ, 

Francis  Lynde  Stetson,  for  appellants  Perry,  Thome,  and  Mill- 
brook  Co. 

George  S,  Graham  for  appellant  New  York,  Westchester  &  Boston 
Ry.  Co. 

William  C.  Trull,  for  appellant  New  York  &  Port  Chester  R.  Co. 
Lewis  L.  Delafield  (J.  H.  Caldwell  and  Robert  R.  Reed,  on  the  brief), 
for  respondent. 

SCOTT,  J.  The  purpose  of  the  injunction  now  appealed  from  is 
to  restrain  until  the  trial  of  the  acticm  the  execution  of  a  proposed 
contract  between  the  New  York,  Westchester  &  Boston  Railway  Ccwn- 
pany,  and  the  New  York  &  Port  Chester  Railroad  Company,  whereby 
the  former  company  (hereinafter  termed  the  "Westchester  Company"} 
is  to  transfer  to  the  latter  company  (hereinafter  termed  the  "Port  Ches- 
ter Company")  certain  valuable  prc^rties,  and  is  to  consent  to  the 
relocation  of  a  porticm  of  the  route  of  the  Port  Chester  Company,  so- 
as  to  coincide  with  a  porticm  of  the  route  of  the  Westchester  Company, 
upon  the  construction  and  acquisition  of  which  the  latter  company 
has  expended  nearly  $2,000,000.  The  defendant  Millbrook  Company, 
controlled  and  substantially  owned  by  the  defendants  Thome  and 
Perry,  owns  all  of  the  capital  stock  of  the  Port  Chester  Company  and 
a  majority  of  the  capital  stock  of  the  Westchester  Company;  the 
plaintiff  being  a  minority  stockholder  of  the  latter  compimy,  but  own- 
ing no  interest  in  the  Port  Chester  Company.   The  plaintiff  sues  as 
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well  for  himself  as  for  other  stockholders  of  the  Westchester  Com- 
pany similarly  situated.  The  gravamen  of  his  complaint  is  that  the 
proposed  contract  is  opposed  to  the  true  interests  of  the  Westchester 
Company,  and  is  unjust,  oppressive,  and  unfair  to  its  stockholders,  or 
at  least  to  such  of  uiem  as  are  not  stockholders  in  the  Fort  Chester 
Company. 

The  conditions  whidi  must  exist  in  order  to  justify  the  interposition 
of  the  court  in  a  case  of  this  nature  have  been  well  stated  by  Mr.  Jus- 
tice INGRAHAM.  I  quite  agree  with  him  that  the  court  should  not 
interpose  in  a  dispute  between  the  majority  and  minority  stockholders 
in  relation  to  the  ordinary  control  and  management  of  its  corporate 
affairs,  or  substitute  its  judgment  as  to  the  proper  management  and 
control  of  the  corporation  for  that  of  the  directors  elected  by  and  rep- 
resenting the  majority  stockholders.  It  is  the  duty  of  the  court,  how- 
ever, to  interfere,  if  called  upon,  when  the  proposed  action  of  the  ma- 
jor!^ is  so  detrimental  to  the  interests  of  the  corporation  itself  as  to 
lead  to  the  necessary  inference  that  the  interests  of  the  majority  of 
the  shareholders  lie  wholly  outside  of  and  in  opposition  to  the  inter- 
ests of  the  corporation  and  of  a  minority  of  the  shareholders  and  its 
consummation  would  be  a  wanton  or  fraudulent  destruction  of  the 
rights  of  the  minority  stockholders.  Gamble  v.  Queens  County  Water 
Co.,  123  N.  Y.  91,  26  N.  E.  201,  9  L.  R.  A.  627,  If  the  agreement  pro- 
posed to  be  executed  between  tiie  Westchester  Company  and  the  Port 
Chester  Company  is  of  the  character  above  described,  the  temporary 
injunction  was  rightly  granted  and  should  be  continued.  To  determine 
whether  the  proposed  agreement  is  of  such  a  character,  it  is  necessary 
to  briefly  cwisider  the  relative  situation  of  the  two  companies,  the  terms 
of  the  proposed  agreement,  and  the  consideration  to  be  given  to  the 
Westchester  Company.  That  company  holds  a  charter,  the  validity 
of  which  has  been  questioned,  although  it  has  never  been  authorita- 
tively adjudged  invalid,  and,  even  if  defective  or  doubtful,  does  not 
zppca.r  to  be  necessarily  beyond  legislative  cure.  We  do  not  consider 
that  we  should,  upon  such  an  appeal  as  this,  undertake  to  pass  upon 
tiie  validity  of  the  diarter  pro  or  ccm,  merely  recognizii^,  as  cxie  of 
the  important  facts  in  the  case,  that  a  question  as  to  sudi  validity  has 
been  raised  and  remains  undetermined. 

The  charter  of  the  Port  Chester  Company  appears  to  be  free  from 
any  cloud  of  doubt  as  to  its  validity.  It  is  not  unnatural  or  unreason- 
able that  those  who  control  both  companies  and  own  all  the  stock  of 
oat  and  a  majority  of  the  stock  of  the  other,  and  who  contemplate 
buUding  only  <Mie  road,  should  desire  to  so  merge  the  interests  of  the 
two  companies  as  to  build  under  the  unimpeached  charter,  and  at  the 
same  time  to  reap  the  benefit  of  what  has  already  been  done  by  the 
company  whose  charter  rights  rest  under  a  cloud;  and  if  this  is  fairly 
done,  with  due  regard  to  the  rights  and  interests  of  all  parties  con- 
cerned, it  would  be  difficult  to  find  legal  objection  thereto.  The  Port 
Chester  Company  has  thus  far  expended  no  money  and  done  no  work 
towards  the  construction  of  the  road.  The  Westdiester  Company  has 
expended  upwards  of  $1,700,000  in  constructing  a  part  of  its  line 
within  the  city  of  New  York  and  acquiring  by  purchase  rights  of  way. 
It  has  entered  into  a  ccmtract  for  the  c(»istruction  of  its  road,  for  whidi 


Digitized  by  Google 


94  108  NEW  YORK  8UPPLBUBNT  (Sup.  Ct 

and  Its  New  York  8Ut«  Reportar 

it  has  issued  and  delivered  bonds  of  the  par  value  of  $15,000,000  and 
stock  of  the  par  value  of  $19,000,000.  This  contract,  in  turn,  is  se- 
cured by  an  underwriting  syndicate,  the  participants  in  whidi  have 
agreed  to  take  the  bonds  and  a  portion  of  the  stock  and  in  ccmsidera- 
tion  thereof  to  provide  the  necessary  funds  ior  the  constructicm  and 
completion  of  the  road  between  177tii  street  in  the  city  of  New  York 
and  the  village  of  Port  Chester.  The  proposed  agreement,  the  ex- 
ecution of  which  it  is  now  sought  to  enjoin,  contemplates  that  the 
route  of  the  Port  Chester  Company  shall,  by  appropriate  action  of  the 
board  of  estimate  and  apportionment,  be  so  sdtered  as  to  coincide, 
between  177th  street  and  the  dty  line,  with  the  route  already  laid 
out  and  appropriated  to  the  Westoiester  Company,  that  being  the  por- 
tion of  its  route  upon  which  that  company  lias  expended  the  amount 
of  money  already  referred  to;  that  the  Westchester  Company  shall 
assign  to  the  Port  Chester  Company  all  of  its  right,  title,  and  interest 
in  the  contract  for  the  construction  of  its  road  so  far  as  concerns  the 
portion  of  its  line  south  of  the  city  line,  and  also  all  of  its  cCHistruc- 
tion  work,  rails,  tools,  engines,  bridges,  tunnels,  and  other  property 
which  it  now  owns  or  to  which  it  may  hereafter  become  entitled  under 
said  contract  in  and  along  the  portion  of  its  line  above  mentioned  and 
that  portion  of  its  branch  line  from  Gildersleeve  avenue  to  Barrett's 
creek,  and  also  to  make  good  and  sufficient  deeds  to  the  Port  Oiester 
Ccwnpany  of  any  and  all  real  estate  owned  by  it  along  its  line  be- 
tween said  points,  as  well  as  any  and  all  contracts  for  the  constructicm 
of  such  portions  of  its  railroad.  In  other  words,  the  Westchester 
Company  is  to  turn  over  to  the  Port  Chester  Company,  not  only  a  vital 
and  essential  section  of  its  route,  but  also  tangible  iH'<H>crty  which  has 
cost  it  nearlv  $2,000,000,  and  a  constructicm  contract  in  consideration 
of  which  it  has  issued  and  delivered  nearly  its  whole  authorized  issue 
of  bonds  and  a  large  proporticm  of  its  authorized  issue  of  stock.  It 
would  therefore  stand,  upon  the  ccmsummation  of  the  agreement,  ef- 
fectually denuded  of  everythin,^  of  value  which  it  now  possesses,  ex- 
cept a  charter  of  questioned  validity.  In  return  the  Port  Chester  Com- 
pany agrees  to  complete  the  construction  of  so  much  of  the  lines  as- 
shall,  after  the  relocation  of  its  route,  be  common  to  both  companies,, 
and  it  is  said  that  to  so  ccxnplete  the  construction  of  the  road  over  the 
coincident  route  will  cost  about  $5,000,000.  Although  it  is  not  so 
stated  in  express  terms,  it  may  be  assumed  that  this  work  is  to  be  com- 
pleted under  the  contract  to  be  assigned  by  the  Westchester  Company 
to  the  Port  Chester  Company,  and  which  is  backed  by  the  Syndicate 
agreement  secured  by  the  securities  issued  by  the  Westchester  Com- 
pany. The  consideration  to  be  given  to  the  Westchester  Company  for 
thus  parting  with  all  of  its  property  and  contract  and  property  righta 
is  that  when  the  line  is  completed  over  the  coincident  portions  of  the 
routes  "each  of  said  roads  shall  have  equal  right  to  operate  trains  over 
and  upon  the  said  line  of  road  upon  a  schedule  to  be  hereafter  agreed 
upon,  all  expenses  of  maintaining  said  common  line  and  of  the  ad- 
ministration thereof  to  be  borne  equally  by  the  two  companies. 

It  i&  argued  with  great  insistence  ^t  this  agreement  is  eminently 
fair,  inasmuch  as  the  Westchester  Company  is  to  be  admitted  to  an 
equal  partnership  in  the  use  of  a  section  of  the  line  upon  which  it  will 
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h^ve  expended  only  $1,700,000,  while  the  Port  Chester  Company  will 
have  expended  some  $5,000,000.  It  appears  to  us  that  this  argument 
is  fallacious,  and  that  the  proposed  consideration  to  be  given  to  the 
Westchester  Company  is  entirely  illusory,  and  unsubstantial.  It  is 
quite  apparent  that  the  Westchester  Company  can  derive  no  benefit 
from  the  privilege  to  use  the  coincident  portion  of  the  route  unless  and 
until  it  shall  be  able  to  c<»nplete  its  whole  route.  One  of  the  reasons 
given  by  defendants  for  wishing  to  make  the  proposed  agreement  is 
Siat  the  territory  to  be  served  will  not  support  or  justify  the  buildmg 
of  two  roads,  and  that  fact,  taken  with  the  other  fact  that  the  West- 
chester Company  has  issued  nearly  all  of  its  authorized  bonds  and 
stock  as  consideration  for  the  contract  it  is  about  to  assign,  renders  it 
perfectly  clear  that  if  the  proposed  agreement  is  consummated  the 
ctwnpletion  of  its  road  by  the  Westchester  Company  will  be  indefinitely 
and  probably  permanently  postponed.  Hence  the  net  result  of  the 
proposed  agreement  would  be  that  in  return  for  this  assignment  of  all 
its  pn^rty,  representing  at  least  a  cash  outlay  of  $1,700,000  the  West- 
chester Company  is  to  receive  only  a  privilege  of  wludi  it  can  never 
avail  itself.  Two  facts  appear  to  me  to  stand  out  as  established  be- 
yond contradiction:  First,  that  the  prc^xwed  contract,  if  carried  out 
will  effectually  prevent  the  Westchester  Company  from  carrying  out 
the  purposes  of  its  incorporation;  and,  second,  Uiat  in  any  aspect  of 
the  case  the  Westchester  Company  is  to  part  with  property  represent- 
ing an  expenditure  of  $1,700,000,  for  which  no  substantial  considera- 
tion is  to  be  given.  Even  if  the  charter  of  the  Westchester  QMnpany 
should  hereafter  be  held  to  be  invalid,  so  that  it  could  not  proceed 
with  the  ccmstruction  of  its  road,  it  would  not  thereby  forfeit  the  tangi- 
h\c  property  which  it  had  already  acquired  and  for  which  it  had  ex- 
pended its  money.  I  cannot  see  how  it  can  be  said  that  such  a  con- 
tract is  not  detrimental  to  and  destructive  of  the  rights  of  the  West- 
diester  Company  itself,  and  unjust,  op[»'essive,  and  unfair  to  those 
stockholders  of  the  Westchester  Company  who  are  not  also  stock- 
holders in  the  Port  Chester  Company. 

The  coimsel  for  the  appellants,  apparently  recognizing  the  very  ob- 
vious inadeqtiacy  and  unfairness  to  the  Westchester  Company  of 
the  agreement  as  now  proposed,  offered  in  the  court  below,  and  re- 
newed the  offer  upon  the  argument  in  this  court,  to  stipulate  that  the 
proposed  contract  should  be  so  amended,  by  an  order  to  be  entered 
herein,  as  to  provide  as  an  alternative  to  the  right  of  equal  use  a  provi- 
si<»i  that  the  Westdiester  Company  should  receive  one-half  of  the  net 
I»-ofit5  derived  from  the  use  of  the  common  route,  after  deducting  cer- 
tain expenses  and  charges,  or  at  its  option  should  receive  a  sum  in 
cash  equal  to  one-half  of  the  equity  of  the  Westchester  Oxnpany  in 
die  common  line.  I  do  not  consider  that,  uptm  an  appeal  from  an  or- 
der granting  an  injunction  pendente  lite  in  so  complicated  a  case  as 
the  present,  this  court  should  undertake  to  make  a  contract  for  the 
parties,  or  attempt  to  say  what  modification  of  the  contract  now  pro- 
posed would  be  fair  and  reasonable.  If  that  is  to  be  done  by  the 
court  at  all,  it  should  be  at  Special  Term,  where  all  parties  can  be 
heard  and  all  relevant  facts  laid  before  the  court.  Nor  do  I  think  that 
Uie  temporary  injunction  should  be  dissolved,  and  the  parties  left  free 
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to  carry  out  the  {Hpoposed  contract,  in  reliant  upon  tiie  power  and  au- 
thority of  the  court  upon  the  trial  to  compel  its  modification.  All  we 
have  to  deal  with  at  the  present  is  the  contract  as  now  proposed,  and  if 
we  find  it  to  be  unfair,  unjust,  and  unreasonable,  as  I  believe  it  to  be, 
we  should  not  hesitate  to  prevent  its  consummation  until  the  cause  can 
be  brought  to  trial.  If  it  ^en  appears  that  the  defendants  propose  and 
are  willing  to  enter  into  a  fair,  just,  and  reasonable  contract,  tiie  court 
will  be  able  to  mold  its  decree  according  to  the  facts  as  they  then  ap- 
pear. 

So  far  as  the  order  appealed  from  restrains  the  board  of  estimate 
and  ai^rtionment,  that  board  has  not  appealed  and  is  not  aggrieved 
by  the  injunction.  It  is  unnecessary  to  consider  how  far  it  would  have 
the  right,  without  the  consent  of  the  Westchester  Company,  to  con- 
sent to  the  occupation  by  another  of  the  route  already  assigned  to  it ; 
for  there  is  no  reason  to  suppose  that  it  would  take  such  action  while 
the  Westchester  Company  was  enjoined  from  giving  such  consent. 
As  the  case  presents  itself  to  me,  great  wrong  and  harm  may  be  done 
to  the  minority  stockholders  of  tfie  Westchester  Company  if  the  pro- 
posed agreement  is  permitted  to  be  consummated  before  the  triad  of 
the  action,  while  little  or  no  hann  can  result  to  the  defendants  if  the 
injunction  be  continued  until  a  trial  can  be  had.  At  the  most  they 
will  be  subjected  to  only  a  slight  delay  in  carrying  out  their  plans  for 
a  consolidation  of  interests,  and  perhaps  to  adopt  a  fair  and  just  plan 
in  place  of  one  that  now  appears  to  be  unfair  and  unjust. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and  dis- 
bursements. 

LAUGHUN  and  CLARKE,  JJ.,  concur. 

INGRAHAM,  J.  (dissenting).  The  plaintiff,  as  a  stockholder  of  the 
defendant  the  New  Yoric,  Westchester  &  Boston  Railway  Company, 
seeks  to  have  the  board  of  estimate  and  apportionment  of  the  dty  of 
New  York  enjoined  from  granting  an  application  made  by  the  defend- 
ant the  New  York  &  Port  Chester  Railroad  Cwnpany  for  a  change 
of  the  routes  of  that  company,  so  far  as  the  substituted  routes  are  the 
same  or  substantially  the  same  as  the  routes  covered  by  the  franchise 
granted  to  the  New  York  &  Westchester  Railway  Company;  the  de- 
fendant the  New  York  &  Port  Chester  Railroad  Ccnni»ny  enj<Hned 
from  ccHitinuing  an  application  for  a  change  of  routes;  and  the  de- 
fendant the  New  York,  Westchester  &  Bosbm  Railway  Company  en- 
joined from  entering  into  a  proposed  contract  with  the  New  York  & 
Port  Chester  Railroad  Company,  or  any  other  company,  wherein  and 
whereby  the  assent  of  the  said  Westchester  Company  to  the  said  change 
of  routes  shall  be  given,  or  wherein  and  whereby  said  Westchester 
Company  shall  assign  and  convey  its  right,  title,  and  interest,  or  any 
part  thereof,  in  and  to  a  certain  contract  made  with  one  Charles  H. 
Smith,  or  shall  assign  or  convey  any  of  its  property  or  real  estate  or 
right  of  way  in  or  along  said  second  substituted  route  to  the  defend- 
ant the  New  York  &  Port  Chester  Railroad  Company ;  and  for  such 
other  and  further  relief  as  may  be  just  and  equitable. 

The  complaint  alleges  that  the  defendant  the  Westchester  Com- 
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pany  is  a  corporation  organized  under  the  general  railroad  law  for  the 
purpose  of  railding  and  operating  a  railnxid  from  a  point  at  or  near 
Port  Morris,  on  the  Harlem  river,  boroug^i  of  the  Bronx,  dty  of  New 
York,  to  the  village  of  Port  Chester,  Westchester  county,  and  certain 
brandi  lines ;  that  the  defendant  the  Port  Chester  Company,  is  a  do- 
mestic corporation  organized  under  the  general  railroad  law  for  the 
purpose  of  building  and  operating  a  railroad  from  a  point  at  or  near 
the  Harlem  river  to  the  village  of  Fort  Chester,  with  certain  branch 
tines,  the  main  line  of  which  is  parallel  with  that  of  the  Westchester 
Company ;  that  the  Millbrook  Ccunpany  is  a  corporation  organized  for 
the  purpose  of  acquiring  and  owning  the  stodc  and  bonds  of  the  West- 
chester Company  and  the  Port  Chester  Company,  and  now  owns  all 
of  the  stock  of  the  Fort  Chester  Company  and  a  majority  of  the 
stock  of  the  Westchester  Cwnpany ;  that  the  defendant  the  Westches- 
ter Company  was  granted  a  franchise  by  ordinance  of  the  board  of 
aldermen  of  the  dty  of  New  York,  approved  by  the  mayor  on  August 
2,  1904,  to  construct  and  operate  a  four-track  railroad  over  so  mudi 
of  its  route  as  lies  within  the  city  of  New  York  upon  and  across  cer- 
tain named  avenues  and  highways,  which  frandiise  was  accepted 'by 
the  Westchester  C<»npany,  and  it  has  complied  with  the  terms  and  con- 
ditions of  the  said  ordinance ;  that  the  capital  stock  of  the  said  West- 
chester Company  is  $30,000,000,  and  it  was  authorized  to  issue  $20,- 
000,000  in  bonds,  secured  by  a  mor^ge  upon  its  franchise  and  prop- 
erty; that  thereafter  it  entered  into  a  contract  with  one  Charles  H. 
SmiUi,  dated  April  25,  1904,  whereby  Smith  agreed  to  construct  and 
equip  that  part  of  the  railroad  company's  line  located  between  177th 
street,  in  the  city  of  New  York,  and  the  village  of  Port  Chester,  and 
acquire  all  rights  of  way,  rolling  stock,  and  other  appliances  and  prop- 
erty necessary  for  the  complete  equipment  and  c^>eration  of  the  said 
TOM  in  consicteration  of  its  bonds,  secured  by  a  mortgage  to  the  amount 
of  $15,000,000  and  $19,000,000  par  value  of  its  capital  stock;  that 
Smith  assigned  such  contract  to  the  City  &  County  Contract  Com- 
pany, a  corporation  organized  for  the  purpose  of  building  and  equip- 
ping said  road,  and  by  an  agreement  between  Dick  and  Robinscm  and 
the  City  &  County  (^tract  Company  a  syndicate  was  organized  for 
the  purchase  of  $15,000,000  par  value  bonds  and  $4,500,000  par  value 
of  said  stock  for  the  purpose  of  providing  necessary  funds  to  enable 
the  City  &  Cotmty  Oxitract  Company  to  ccmiplete  its  contract  and 
construct  the  said  road ;  that  under  said  contract  it  was  provided  diat 
for  each  subscription  of  $900  the  subscriber  was  entitled  to  receive  a 
first  mortgage  bond  of  the  par  value  of  $1,000  and  $300  par  value  of 
stock  of  ti^e  Westchester  Company ;  that  this  syndicate  agreement  ex- 
pired cm  the  12th  of  May,  1907;  that  by  an  agreement  in  writing, 
dated  the  8th  day  of  December,  1904,  the  stockholders  of  the  West- 
chester Company  assigned  and  transferred  to  certain  trustees  all  their 
stock  in  the  Westchester  Company,  to  be  held  by  the  trustees  until 
the  expiration  of  one  year  after  the  completion  of  the  rood  of  the 
Westchester  Company,  the  said  trust  not  to  ccHitinue  after  the  15th  of 
July,  1909,  with  authority  to  said  trustees  to  vote  on  all  of  said  stock 
so  transferred  to  them  at  any  and  all  meetings  of  the  stockholders  of 
the  Westchester  Company  aiid  at  all  elections  of  directors  during  said 
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time;  tbat  on  the  termination  of  the  said  trust  the  voting  trustees 
should  assign  and  transfer  to  the  holders  of  trust  voting  certificates, 
issued  on  deposit  of  said  stock,  the  amount  of  stock  to  whioi  each  holder 
thereof  was  entitled;  that  in  the  month  of  October,  1906,  the  City  & 
County  Contract  Company  was  indebted  to  two  certain  trust  compa- 
nies in  the  siun  of  $300,000;  that  on  the  26th  day  of  October,  1906, 
the  City  &  County  Contract  Company  entered  into  a  written  agreement 
whereby  the  presidents  of  these  trust  companies  agreed  to  supply  the 
place  of  all  underwriters  of  said  syndicate  agreement  not  satisfactory 
to  the  syndicate  managers  with  good  and  satisfactory  underwriters,  ' 
so  that  the  said  subscriptions  should  aggregate  the  total  amount  of 
$16,000,000  at  par,  to  the  end  that  the  funds  would  be  provided  for 
building  the  road  of  the  Westchester  Company;  that  thereby  Perry 
and  Thome,  the  presidents  of  these  two  trust  companies,  purchased 
from  the  stockholders  of  tiie  City  &  County  Contract  Company  the 
stock  of  the  City  &  County  Contract  Company,  and  the  City  &  County 
Contract  Company  transferred  and  assigned  to  Perry  and  Thome  all 
their  right,  title,  and  interest  in  and  to  the  stock  of  the  Westchester 
Company  then  owned  by  the  City  &  County  Contract  Company,  of 
the  par  value  of  $10,325,000,  and  thereby  Perry  and  Thome  sub- 
scribed to  the  syndicate  agreement  to  the  amount  of  $9,158,700  and 
ob%ated  themselves  to  pay  that  amount  according  to  the  terms  of  said 
syndicate  agreement  for  the  account  of  the  City  &  County  Contract 
Company,  to  be  used  for  the  construction  of  the  said  road  of  the  West- 
diester  Company ;  that  thereby  Perry  and  Thome  became  the  owners 
of  a  majority  of  the  stock  of  the  Westchester  Company,  and  thus  be- 
came the  owners  of  a  controlling  interest  in  the  stock  of  the  Port  Ches- 
ter and  Westchester  Ccnnpanies ;  that  the  defendants  Perry  and  Thome 
had  not  paid  die  amount  due  on  their  own  subscription  to  the  tmder- 
writing  agreement,  or  the  amount  due  on  the  subscripticms  assigned 
to  them,  or  any  part  thereof;  that  in  the  mcmth  of  November,  1906, 
the  defendants  Perry  and  Thorne  organized  the  defendant  Millbnx^ 
Company  for  the  purpose  of  taking  over  the  stock  and  securities  of  tfie 
Westchester  Company,  the  Port  Chester  Company,  and  the  City  & 
County  Contract  Company;  that  the  defendants  Perry  and  Thome, 
after  they  acquired  rontrol  of  these  various  corporations,  caused  the 
City  &  County  Contract  Company  to  stop  all  work  on  the  construction 
of  the  road  of  the  Westchester  Company,  and  no  construction  work 
on  said  road  has  since  been  done ;  that  on  the  4th  of  April,  1907,  the 
Port  Chester  Company  made  application  to  the  board  of  estimate  and 
apportionment  of  the  city  of  New  York  for  the  right  to  change  the 
Ime  of  parts  of  its  proposed  railway  in  the  borough  of  the  Bronx,  dty 
of  New  York,  and  that  this  change  of  route  in  some  respects  is  iden- 
tical with  the  route  or  line  for  which  a  franchise  was  granted  by  the 
board  of  aldermen  of  the  dty  of  New  York  to  the  Westchester  Com- 
pany, and  that,  should  the  board  of  estimate  and  apportionment  grant 
the  api^cation  of  the  Port  Chester  Company,  the  result  will  be  that 
the  dty  will  have  granted  two  franchises  fw  railroads  of  similar  con- 
struction upon  the  same  route,  and  that  said  ai^lication  was  pendii^ 
before  the  board  of  estimate  and  apportionment,  action  thereon  having 
been  adjourned  to  June  21.  1907 ;  that  the  Port  Chester  and  West- 
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Chester  Companies  were  about  to  enter  into  a  contract  in  which  it 
would  be  agreed  that  the  Port  Chester  Company  will  build  its  railroad 
on  so  much  of  the  route  as  is  common  to  both  companies,  and  that 
both  c(xnpanies  will  have  equal  rights .  to  operate  trains  over  such 
lines  upon  a  schedule  to  be  mutually  agreed  upon  by  them  and  in  which 
the  Westchester  Company  assigned  to  the  Port  Chester  Company  all 
its  right,  title,  and  interest  in  and  to  the  construction  contract  between 
it  and  Charles  H.  Smith,  and  thereafter  assigned  to  the  City  &  County 
Contract  Company,  for  the  construction  of  that  portion  of  the  main 
line  of  its  railroad  between  177th  street  and  the  Port  Chester  terminus; 
that  the  Westchester  Com^Kiny  also  assigns  and  transfers  to  the  Port 
Chester  Con^any  all  the  construction  work,  rails,  tools,  engines, 
bridges,  tunnels,  and  other  property  now  owned  by  the  Westchester 
Company,  or  to  which  it  may  hereafter  become  entitled  under  and  by 
virtue  of  the  said  agreement  with  the  said  Smith  in  and  along  that  por- 
tion of  its  line  from  the  southeasterly  corner  of  the  Bronx  Park  to  the 
northeni  boundary  line  of  the  city  of  New  York;  that  it  is  not  the 
purpose  or  intention  of  the  defendants  Perry  and  Thome,  who  own 
and  control  or  substantially  all  the  stock  of  the  Millbrook  Company, 
to  build  or  cause  to  be  built  both  the  Westchester  Company's  road  and 
the  Port  Chester  Company's  road,  but  it  is  their  purpose  and  intention 
to  construct  the  road  of  the  Port  Chester  Company  only;  that  the 
execution  of  the  said  proposed  contract  has  never  been  authorized  by 
a  vote  of  a  majority  of  the  stockholders  of  the  Westchester  C<»n[»ny, 
and,  if  it  had  been  authorized  or  assented  to  by  a  majority  of  the  said 
stockholders,  said  authorization  and  consent  was  obtained  by  reason 
of  the  control  exercised  by  said  Perry  and  Thome  over  the  voting  trus- 
tees of  the  Westchester  Company;  that  the  length  the  Westchester 
Company's  main  line  in  process  of  construction  between  177th  street 
and  the  northern  boundary  of  the  city  is  approximately  23,000  feet, 
and  is  entirely  over  private  right  of  way  except  at  street  crossings ;  that 
about  13,000  feet  has  been  completed,  and  the  Westchester  Company 
has  expended  thereon,  exclusive  of  amounts  expended  for  right  of 
way,  upwards  of  $1,077,000,  and  expended  upwards  of  $700,000  in  the 
purdiase  of  right  of  way  between  said  points;  that  the  franchise 
granted  to  the  Westchester  Company  is  necessarily  exclusive ;  that  the 
defendants  Perry  and  Thome  are  in  full  and  complete  control  of  the 
defendant  Westchester  Company  and  of  the  majority  of  its  board  of 
directors ;  and  that  the  action  was  commenced  and  prosecuted  by  the 
plaintiff  on  his  own  behalf  and  for  the  benefit  of  all  the  other  stock- 
holders of  the  Westchester  Company  similarly  situated. 

There  are  two  railroad  corporations  who  claim  to  have  franchises 
to  build  railroads  through  the  same  territory  in  the  city  of  New  York- 
The  validity  of  the  franchise  of  one  of  the  said  corporations,  the  West- 
chester Company,  was  questioned.  It  does  not  appear  that  the  fran- 
chise of  the  Port  Chester  Company  is  open  to  question.  The  persons 
who  were  the  beneficial  owners  of  a  large  majority  of  the  stock  of 
the  Westchester  Company  had  acquired  the  stock  of  the  Port  Chester 
Company,  and  it  was  then  proposed  to  substantially  unite  the  two 
companies,  so  that  there  should  be  but  one  line  of  railroad  constructed 
within  the  city  of  New  York  which  could  be  used  by  both  companies. 
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and  to  accomplish  that  result  an  application  was  made  to  fhe  board  of 
estimate  and  apporticwiment  to  change  the  route  of  the  Port  Chester 
Company  so  that  it  would  substantiEuly  coincide  with  the  route  of  the 
Westchester  CcMnpany,  and  a  contract  was  to  be  entered  into  between 
the  two  companies  and  the  work  completed  in  accordance  therewith. 
A  minority  stockholder,  claiming  that  this  arrangement  will  in  some 
way  injure  the  Westchester  Railway  and  his  rights  as  a  stockholder, 
brings  this  action  to  enjoin  the  carrying  out  of  this  plan.  The  learned 
judge  at  Special  Term  granted  this  injunction  upon  the  ground  that 
the  delay  in  the  action  by  the  Ix^rd  of  estimate  and  apportionment 
can  hardly*  if  at  all,  harm  the  defendant,  but,  should  the  board  grant 
the  application  and  the  proposed  contract  be  executed,  irreparaWe  loss 
would  follow  to  the  plaintiff,  even  should  he  succeed  at  the  trial ;  and 
therefore  an  injunction  was  granted  which  restrains  the  board  of  es- 
timate and  apportitmment  from  granting  an  application  to  change  the 
route  of  the  Port  Chester  Company  upon  an  application  commenced 
by  a  stockholder  of  the  Westchester  Company. 

I  do  not  think  that  the  power  of  the  board  of  estimate  and  appor- 
tionment to  grant  the  application  of  the  Port  Chester  Company  can 
be  questioned.  Hiat  the  grant  of  any  railroad  company  franchise  may 
affect  a  road  witli  which  it  would  compete  is,  in  the  absence  of  an  ex- 
clusive grant,  a  Ieg;al  objection  to  the  granting  of  a  franchise  to  a  com- 
peting road,  and  I  know  of  no  authority  in  the  Supreme  Court  to  re- 
strain the  Port  Chester  Railroad  Company  from  obtaining  by  a  change 
of  its  route  a  line  of  railway  which  will  compete  with  the  Westchester 
Company,  or  the  board  of  estimate  and  apportionment  from  granting  ^ 
it.  By  Uie  ordinance  of  the  city  of  New  York  the  Westchester  Com- 
pany acquired  no  exclusive  right  to  tiie  route  granted,  for  in  the  ordi- 
nance granting  the  privilege  to  construct  this  road  it  was  provided  by 
section  4  that: 

"The  grant  of  thia  privilege  shall  not  affect  In  any  way  tbe  rl^t  of  the  <ity 
of  New  Tortc  to  grant  a  similar  privilege  upon  the  same  or  other  terms  aod 
conditions  to  any  other  person  or  corporation." 

The  Port  Chester  Company,  therefore,  had  a  right  to  apply  for  a 
change  of  routes,  and  the  board  of  estimate  and  apportionment  had 
power  to  entertain  that  application,  and  there  was  nothing  to  justify 
the  court  in  enjoining  the  Port  Chester  Company  from  applying  for 
the  change  of  routes,  or  the  board  of  estimate  and  apportionment  from 
granting  such  applicaticm.  The  injunction  granted,  however,  further 
ettj<Hns  the  defendant  the  Westchester  Company  and  Perry  and  Hiorne 
from  consenting  or  permitting,'  or  agreeing  in  any  way  to  ccmsent  cff 
permit,  or  to  effect,  or  to  attempt  to  effect,  either  directly  or  indirectly, 
the  change  of  route  hereinabove  mentioned  and  forbidden,  or  any  part 
thereof,  or  to  assign,  convey,  or  give,  or  to  agree  in  any  maimer  to 
assign,  convey,  or  give,  directly  or  indirectly,  unto  the  said  New  York 
&  Port  Chester  Railroad  Company,  the  use  of  or  right  to  use  the  said 
route  of  the  New  York,  Westchester  &  Boston  Railway  Ccmipany,  or 
any  part  thereof,  or  any  of  the  property,  real  or  personal,  contracts,  or 
choses  in  action  of  the  said  New  York,  Westchester  &  Boston  Rail- 
way Company. 
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The  action  was  broi^t  by  a.  minority  stockholder  of  the  Westches- 
ter Conpany  to  control  the  actions  of  the  majori^  in  relation  to  a  con- 
tract which  the  ojrporation  was  by  law  authorized  to  make.  The  West- 
chester Companv,  in  the  construction  of  its  road,  had  been  met  with 
an  objection  to  its  franchise  to  construct  the  rOad.  It  is  not  necessary 
or  proper  that  we  should  attempt  upon  this  application  to  determine 
whether  that  objection  was  or  was  not  well  taken ;  but  it  is  perfectly 
apparent  from  tiie  papers  that  the  objection  was  a  serious  one,  and 
mig^ht  result  in  a  determination  which  would  imperil  the  franchise  of 
the  Westdiester  CcHnpany,  and  subject  it  to  the  loss  of  a  large  por- 
tion of  the  money  that  had  been  expended  in  the  construction  of  the 
road.   There  was  the  franchise  of  the  Port  Chester  Railroad  Com- 
pany in  existence,  as  to  which  no  substantial  objection  had  been  made, 
and  those  interested  in  the  Westchester  Company  acquired  the  capital 
stock  of  the  corporation  owning  that  franchise.   It  was  then  proposed 
that  the  two  rompanies  should  make  a  contract  by  which  the  Port  Ches- 
ter Railroad  Company  should  construct  an  important  section  of  the 
road  upon  the  route  covered  by  the  franchise  of  the  Westchester  Com- 
pany under  an  arrangement  by  which  both  companies  should  use  the 
road  thus  constructed.  The  total  amount  that  had  been  expended  by 
the  Westchester  Company  in  the  construction  of  tiie  road,  including 
the  purchase  of  the  right  of  way,  was  approximately  $1,700,000, 
while  it  would  cost  upwards  of  $5,000,000  to  complete  the  construc- 
tion and  equipment  of  the  railroad  upon  that  portion  of  the  route  that 
is  affected  by  this  controversy.  The  apparent  result  would  be  that  the 
Westchester  Company  would  acquire  the  right  to  use  a  completed 
railroad  whidi  would  cost  in  the  neighborhood  of  $7,000,000  at  an 
expenditure  of  about  $1,700,000,  and  would  also  avoid  the  obligation 
of  having^  to  defend  its  frandiise  and  be  relieved  from  the  ri^  of  hav- 
ing sudi  frandiise  destroyed.   Certainly,  tmder  sudi  circumstances, 
the  execution  of  such  a  contract  is  not  a  breadi  of  trust  or  such  as- 
sertion of  power  by  the  majority  stockholders  of  a  corporation  as  jus- 
tifies a  court  of  equity  in  granting  a  temporary  injunction  from  pro- 
ceeding with  the  execution  of  the  contract.   It  is  only  to  a  very  lim- 
ited extent,  if  at  all,  that  the  majority  of  the  stockholders  of  a  corpo- 
ration can  be  said  to  be  the  trustees  for  the  minority  stockholders. 

While  the  power  of  a  court  of  ectuity  to  restrain  the  majority  stock- 
holders of  a  corporation  at  the  suit  of  a  minority  from  ackag  an  act 
which  would  in  effect  destrov  the  corporation,  or  prevent  it  from  car- 
rying out  the  objects  for  which  it  was  incorpcH'ated,  or  frc»n  misap- 
propriating or  wasting  its  assets  or  property,  is  well  settled,  the  gen- 
eral power  of  a  court  to  grant  such  relief  is  based  upon  scnne  illegal 
or  unauthorized  act  of  the  majority  which  tends  to  destroy  or  injure 
the  corporation.  The  court  should  not  interpose  in  a  dispute  between 
the  majority  and  minority  stockholders  in  reUtion  to  control  and  man- 
a^iement  c«  tite  corporate  affairs,  and  substitute  its  judgment  as  to 
&e  proper  management  and  control  of  the  corporation  for  that  of  the 
majority  stockholders.  It  seems  to  me  that  in  such  a  case,  to  justify 
the  interposition  of  a  court  of  equity,  there  must  appear  to  be  scxne 
iU^al  or  unauthorized  action  of  the  majority  which  would  directly 
tend  to  injure  tiie  corporation  or  destroy  its  franchise,  or  waste  and 
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misapply  its  property.  We  must  bear  in  mind  that  it  is  not  the  right 
of  the  corporation  to  question  the  acts  of  its  directors  that  is  involved, 
but  the  ri^t  of  a  minority  stockholder  as  against  the  majority  of  the 
stockholders.  It  is  quite  unnecessary  upon  ^is  application  to  deter- 
mine just  what  situation  would  justify  the  interference  by  the  court 
at  the  request  of  a  minority  stockholder,  but  it  is  evident  that  the 
rule  which  is  applied  between  principal  and  agent  and  trustee  or  cestui 
que  trust  is  not  at  all  applicable. 

In  Gamble  v.  Queens  County  Water  Company,  123  N.  Y.  91,  25  N. 
E.  201,  9  L.  R.  A.  627,  the  question  is  quite  fully  discussed,  and 
Judge  Pcckham,  in  delivering  the  opinion  of  the  court,  says: 

"A  shareholder  has  a  legal  right,  at  a  meeting  of  the  shareholdera,  to  Tote 
apon  a  measure,  even  though  he  has  a  personal  Interest  therein  separate  from 
other  shareholders.  In  such  a  meeting  each  shareholder  represents  himself 
and  his  own  interests  solely,  aDd  he  in  no  sense  acts  as  a  trustee  or  represen- 
tative of  others.  The  law  of  self-interest  has  at  such  time  very  great  and 
proper  sway.  •  •  *  l^ielr  action  resulting  from  such  votes  must  not  be  bo 
detrimental  th  the  Intereats  of  the  corporation  itself  as  to  lead  to  the  necee- 
sary  Inferoice  that  the  Interests  of  the  majorltr  of  the  shareholdm  He  whol- 
ly outside  of  and  in  opposition  to  the  Interests  of  the  ooiponitl<Sb  and  of  the 
minority  of  the  shareholders,  and  that  their  action  Is  a  wanton  or  fraudulent 
destruction  of  the  rights  of  such  minority." 

The  court  then  cited  with  approval  the  case  of  N.  W.  T.  Co.  v. 
Beatty,  L.  R.  12  App.  Cas.  589,  in  whidi  case  it  was  said  that  a  reso- 
lution of  a  majority  of  the  shareholders  upon  any  question  with  which 
the  company  was  competent  to  deal  was  valid  and  Unding  upon  the 
minority.  A  voidable  contract,  it  was  also  said,  might  be  ratified  or 
affirmed  by  a  majority  of  shareholders  at  a  proper  meeting,  provided 
that  such  ratification  was  not  brought  about  by  improper  means  and 
the  contract  itself  was  not  fraudulent  or  oppressive  towards  the  minor- 
it.  The  court  also  cited  Baggallay,  L.  J.,  who  said  that  great  cmtffi- 
sion  would  be  introduced  into  the  affairs  of  joint-stock  companies  if 
the  circumstances  of  shareholders  acting  in  that  character  in  general 
meeting  were  to  be  examined  and  their  votes  practically  nullified,  if 
they  also  stood  in  some  fiduciary  relation  to  the  company.  The  ground 
upon  which  the  court  will  interfere  upon  application  of  a  minority 
stockholder  is  then  stated  as  follows : 

"I  think  that  where  the  action  of  the  majority  Is  plainly  a  fraud  upon,  or. 
In  other  words,  is  really  oppressive  to,  the  minority  shareholders,  and  the 
directors  or  trustees  have  acted  with  and  formed  part  of  the  majority,  an  ac- 
tl<m  may  be  sustained  by  one  of  the  minority  sljarebolder^  suing  in  his  own 
behalf  and  In  that  of  all  others  coming  In,  etc.,  to  enjoin  the  action  contem- 
plated, and  In  which  actlim  the  corporation  should  be  made  a  party  defend- 
ant It  Is  not,  however,  every  question  of  mere  administration  or  of  policy  in 
which  there  is  a  difference  of  opinion  among  the  shareholders  that  enables 
the  minority  to  claim  that  the  action  of  the  majority  Is  oppressive,  and  which 
justifies  the  minority  in  coming  to  a  court  of  equity  to  obtain  relief.  General- 
ly the  rule  must  be  that  In  such  cases  the  will  of  the  majority  shall  govern. 
The  court  would  not  be  Justified  In  Interfering,  even  In  doubtful  cases,  where 
the  action  of  the  majority  might  be  susceptible  of  different  constructions.  To 
warrant  the  interposition  of  the  court  In  favor  of  the  minority  shareholders 
in  a  corporntlon  or  Joint-stock  association,  as  against  the  contemplated  actlcm 
of  the  iiuijority,  where  such  action  is  within  the  corporate  powers,  a  case 
must  be  made  out  which  plainly  shows  that  such  action  is  so  far  opposed  to 
the  true  interests  of  the  corporation  itself  as  to  lead  to  the  clear  inference- 
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that  no  (me  tbns  acting  conM  bare  been  Inflnenced  by  any  boneat  dealre  to  ee- 
core  BDcb  Interestat  bat  that  he  must  have  acted  with  an  Intent  to  snbserve 
•some  outside  purpose,  regardless  ot  the  conseqnences  to  the  company,  and 
In  a  maimer  Inconalatent  with  Its  Interests.  Otherwlae  the  court  might  be 
-called  upon  to  balance  probabllltleB  of  profitable  results  to  arise  frran  the 
carrying  out  of  the  one  or  the  other  of  dUterent  plans  proposed  by  or  on  be- 
half of  different  shareholders  1q  a  corporation,  and  to  decree  the  adoption  of 
that  line  of  policy  which  seemed  to  It  to  promise  the  best  results,  or  at  least 
to  enjoin  the  carrying  out  of  the  opposite  polity.  This  Is  no  business  for  any 
-conrt  to  follow." 

And  in  Farmers'  L.  &  T.  Co.  v.  N.  Y.  &  N.  R.  Co.,  150  N.  Y.  410, 
44  N.  E.  1043,  34  L.  R.  A.  76,  65  Am.  St  Rep.  689,  this  <;ase  is  cited 
and  the  principle  there  established  was  not  questioned  The  judg- 
ment in  tiiat  case,  which  was  an  action  to  foreclose  a  mortgage,  was 
reversed  because  the  court  had  refused  to  find  material  facts  upon  the 
ground  that  they  were  immaterial,  and  facts  which  were  material  and 
established  by  uncontradicted  evidence,  and  in  rejecting  as  immaterial 
■evidence  offered  by  the  defendants. 

There  can  be  no  question,  I  think,  but  that  by  section  16  of  the 
railroad  law  (chapter"  565,  p.  1089,  of  the  Laws  of  1890)  the  corpora- 
ti(Mi  was  authorized  to  make  the  proposed  contract,  and  the  two  com- 
panies, therefore,  had  a  right  to  make  such  a  contract  In  the  making 
■of  sudt  a  contract,  as  in  the  performance  of  the  other  business  of  tfie 
corporation,  except  as  otherwise  expressly  prescribed  by  law,  the  di- 
rectors elected  by  a  majority  of  the  stockholders  are  authorized  to  act 
for  the  corporation.  In  Beveridge  v.  N.  Y.  Elevated  R.  R.  Co.,  112 
N.  Y.  1,  19  N.  E.  489,  2  L.  R.  A.  648,  it  was  expressly  held  that  power 
to  make  such  a  ccmtract — 

"it  ifl  to  be  exercised  as  any  other  power  of  a  corporation  Is,  where  the  mode 
■of  exercise  Is  not  prescribed  by  the  charter  or  general  laws  applicable  there- 
to.  All  powers  directly  conferred  by  statute,  or  Impliedly  granted,  of  neces- 
sity most  be  exercised  by  the  directors,  who  are  ctmstltuted  by  the  law  as  the 
agency  for  the  doing  of  corporate  acta.  •  •  •  Within  the  diartered  au- 
thority tbey  have  the  fullest  power  to  relate  the  concerns  of  a  corporation 
according  to  tbeir  best  Jadgment,  and  ctmtracts  which  tbe  corporation  conld 
Intimately  make  come  within  the  scope  of  the  ordinary  powers  of  corporate 
managemeoL  *  *  *  The  question  of  the  exercise  of  such  a  power  of  man- 
agement must  be  left  to  tbe  honest  and  fair  business  discretion  of  the  board 
of  directors,  and  the  only  Inquiry  by  tbe  stockholders  could  be  as  to  wtaetber 
there  was  any  fraud  by  which  assets  were  wrongfully  direrted." 

Coming  down,  then,  to  the  real  question  presented,  which  is,  did  it 
-aj^ear  that  the  proposed  action  "is  so  far  opposed  to  the  true  inter- 
ests of  the  corporation  itself  as  to  lead  to  the  clear  inference  that  no 
one  thus  acting  could  have  been  influenced  by  any  honest  desire  to  se- 
cure such  interests,  but  that  he  must  have  acted  with  an  intent  to  sub- 
serve some  outside  purpose,  regardless  of  the  consequences  to  the  com- 
pany and  in  a  manner  inconsistent  with  its  interests"  (Gamble  v. 
Oueens  Co.  Water  Co.,  supra)  ?  it  seems  to  me  that  the  facts  estab- 
mhed  entirely  fail  to  prove  such  a  situation,  and  that  the  court  at 
Special  Term  was  not,  therefore,  justified  in  granting  this  temporary 
injunction. 

There  is  nothing  in  the  record  before  us  to  justify  the  conclusion 
that  the  majority  stockholders  of  the  Westchester  Company  are  acting 
in  bad  faith  or  with  intent  to  despoil  the  minority  stockholders,  unless. 
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indeed,  fraud  is  always,  instead  of  never,  to  be  presumed.  The  situa- 
tion was  marked  and  serious.  The  apprehended  mvalidity  of  the  West- 
chester Company  franchise,  and  the  consequent  inability  of  that  com- 
pany to'  proceed  with  the  project  of  building  a  road,  was  not  an  imag- 
mary  situation  furnishing  a  pretext  for  ti^e  action  a)ntemi^ated  by. 
the  majority  stockholders.  It  was  a  real  and  grave  situation.  The 
proposed  ccmtract,  if  the  charter  of  the  Westdiester  Compuiy  is  valid, 
is  one  which  seemingly  in  all  the  circumstances  disclosed  in  tihe  record 
would  appear  to  be  beneficial  to  the  Westchester  Company.  Confined 
as  it  is  to  a  short  section  of  a  common  route,  the  Westchester  Com- 
pany would  receive,  by  contributing  property  costing  $1,800,000,  a  right 
to  Joint  use  of  a  portion  of  a  line  requiring  an  expenditure  by  the 
Port  Chester  Company  of  about  $6,000,000.  The  contract,  if  the 
Westchester  Cwnpany  franchise  is  valid,  does  not  prevent  the  building 
of  other  parts  of  the  Westchester  road  not  embraced  within  it;  nor  is 
the  Westchester  Ccmipany  deprived  of  what  it  now  relies  upon  as  the 
means  with  whidi  to  build  remaining  porticms  of  its  road.  The  oUiga- 
tion  of  Perry  and  Thorne  to  the  extent  of  $;9,000,000  subscriptions  to 
stock  of  the  Westchester  Company  still  remains,  and  there  is  nothing 
which  would  indicate  that  they  could  in  any  way  be  released  from  per- 
formance of  that  obligation;  and" the  contract  for  building  the  road 
is  only  assigned  to  the  Port  Chester  Company  in  so  far  as  that  ccm- 
tract  relates  to  that  portion  of  the  road  which  it  is  oontemplated  should 
be  jointly  operated  by  both  companies.  If  the  charter  of  the  West- 
chester Company  is  invalid,  and  there  remains  only  a  de  facto  corpo- 
ration possessed  of  property,  then  it  would  appear,  as  ^e  case  is  now 
presented,  that  the  Westchester  Company  would  have  $1,500,000  in 
Westchester  county  not  affected  by  the  contract,  and  a  one-half  inter- 
est in  the  equity  of  a  railroad  costing  $6,800,000,  subject  to  the  exist- 
ing mortgage  made  by  the  Westchester  Company.  In  either  situa- 
tion, therefore,  we  cannot  assume  that  the  proposed  contract  should  at 
this  stage  of  the  proceedings  be  deemed  to  be  so  unfair  and  destructive 
of  the  interests  of  the  minority  stockholders  of  the  Westdiester  Com- 
pany as  to  authorize  the  issuance  of  an  injunction  to  restrain  the  board 
of  estimate  and  apportionment  from  acting  upon  the  application  of 
the  Port  Chester  Cfflnpany,  or  to  prevent  the  formal  execution  of  the 
contract  between  the  Westchester  and  the  Port  Chester  companies. 

I  only  desire  to  add  that  we  do  not  wish  to  determine  what,  if  any, 
relief  the  plaintiff  may  be  entitled  to  upon  the  trial  of  the  action.  The 
court  will  then  have  before  it  all  the  parties  to  this  contract,  and  the 
holders  of  the  majority  stock  of  the  two  corporations  that  are  inter- 
ested. It  can  only  protect  the  plaintiff  or  the  Westdiester  Company 
if  it  should  appear  tiiat  any  attempt  has  been  made  or  is  to  be  made 
to  sacrifice  the  interests  of  that  ccanpany  or  of  its  stockholders.  The 
wily  effect  in  permitting  the  contract  to  be  fOTinally  executed  will  be 
to  allow  the  Port  Chester  Company  to  expend  its  money  in  the  con- 
struction of  the  road  upon  the  route  daimed  by  the  Westchester  Com- 
pany, and  the  court  can  say  at  the  trial  whether  or  not  the  contract 
as  formally  entered  into  fully  protects  the  Westchester  Company  and 
assures  to  it  the  substantial  rights  to  which  it  is  entitied. 

We  think,  therefore,  that  the  order  a{^aled  from  should  be  re- 
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versed,  with  $10  costs  and  disbursements,  and  the  motion  for  an  injunc- 
tion denied,  with  $10  ccsts. 

PATTERSON,  P.  J.,  concurs. 


OHABBONNSlAn  v.  NA8SAD  BLDCTFRIO  B.  CO. 
OBtqmme  Ocmrt^  ApottOate  DlvlBkm.  Second  Dcvartment  January  10,  1008.) 

1.  GASBIU8— STBER  BAmWATS— TBANSPBBa—IlOUTB— STATUTOBT  PbOVISIONS. 

Under  Railroad  Law,  I^ws  1892,  p.  1406,  c.  676,  «  104,  requiring  every 
Borface  street  railroad  corporation  entering  into  a  contract  for  the  use 
of  another  road  to  give  each  passenger  paying  a  single  fare  a  transfer  en- 
titling him  without  extra  charge  to  one  continuous  trip  to  any  point  or 
portion  of  such  other  railroad,  etc.,  to  the  end  that  the  public  couTMilence 
may  be  prraaoted,  etc.,  a  paasei^r  has  a  right  to  take  the  nearest  and 
noet  emraiient  route;  heno^  where  a  punenger  on  a  street  car  pas^ug 
along  a  certain  street  called  for  and  recdved  a  transfer  to  a  second  Hue, 
be  bad  a  right  to  take  a  car  on  that  line  at  the  point  where  it  started  from 
the  street  along  wblch  the  first  line  continued,  when  by  so  doing  he  could 
roach  his  destination  more  conTeni«itly  than  by  con6lnuiDg  on  the  Orst 
line  to  a  point  where  it  crossed  the  second  line,  and  it  was  unlawful  to 
refuse  him  passage  wltbont  the  payment  of  a  second  fare. 

EUm— CoKSTBUcnoif— "GoNTincous"  Tbif. 

The  word  "continuous,"  as  used  In  the  statute,  must  be  construed  to 
mean  direct,  whenever  It  can  be  so  applied. 

[Ed.  Note^For  other  definitions,  see  Words  and  Phrases,  roL  2,  p. 
1510.] 

8.  Same— "iRTEBSBcnoii," 

A  proTlBlon  of  the  transfer  directing  that  It  be  tendered  "at  the  inter- 
section of  the  issuing  line"  means  any  point  on  the  issuing  line  where  a 
passenger  can  continue  his  direct  Journey  by  taking  another  car,  and  the 
fact  that  the  point  Is  at  an  Imtersection  of  trat^s  merely,  and  not  an  In- 
tersection of  lines,  is  immaterial. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  vol.  4,  p. 
3724.] 

^  Sajo— EiTEor  or  Cdstou. 

He  fact  that  it  la  not  customary  to  i^ve  transfers  at  the  point  In  ques- 
tion Is  Immaterial. 

5.  Sum— RlOHTS  OF  CaBBIBB— BSASOZIABLS  Rdlbb. 

Though  a  street  railway  company  has  a  right  to  make  and  enforce  such 
rules  as  are  reasonable  for  the  conduct  of  Its  business,  a  rule  which  la 
contrary  to  law  or  whose  raforcttnent  would  invalidate  the  provisions  of 
a  statute  cannot  be  upheld. 

(Ed.  Note. — For  eases  In  point,  see  Cent  Dig.  vol.  9;  Carriers,  |  004.} 

6>  Save — Ejxotioit  aw  Passbnqbbs— Civil  Liability— Actions  vob  Assault. 

Where  a  street  car  passenger,  having  a  transfer  entitling  him  to  ride  on 
the  car,  Is  elected  therefrom  employte  of  the  company  for  failure  to 
pay  another  fare,  tber  commit  an  nnlawfnl  assault,  for  wbldi  he  may 
maintain  an  action. 

[Ed.  Note^For  cases  In  point,  see  Cent  Dig.  vol.  9,  Carriers,  f  1412.] 

T.  Baub— ETFEOr  or  Pbhaltt  vob  Refusal  of  Tban&feb. 

That  a  penalty  is  Imposed  by  statute  on  the  carrier  for  violation  of  the 
law  requiring  the  ving  of  transfers  does  not  derive  a  passenger,  pre- 
senting a  tnuosfbr  valid  on  Its  face,  who  Is  summarily  ejected,  of  a  ronedy 
by  action  for  damages. 
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(Sup.  Ct 


Appeal  from  Trial  Term,  Kings  County. 

Action  by  Lionel  Charbonneau  against  the  Nassau  Electric  Rail- 
road Company.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 


Argued  before  WOODWARD,  JENKS,  HOOKER,  MILLER, 

and  GAYNOR,  JJ. 


A.  M.  Williams,  for  respondent 

WOODWARD,  J.  The  action  was  brought  by  the  plaintiff  to  re- 
cover damages  for  an  assault  c<mimitted  by  an  employe  of  the  defend- 
ant while  the  plaintiff  was  a  passenger  upon  one  of  its  Seventh  Avenue 
cars.  The  plaintiff  is  a  physician,  and  on  the  20th  of  September,  1904, 
took  passage  on  a  Vanderbilt  Avenue  car,  operated  by  the  defendant, 
coming  from  Gravesend.  After  paying  his  fare  the  plaintiff,  who 
lived  on  Second  street,  near  Seventh  avenue,  asked  the  conductor  if 
transfers  were  issued  to  the  Seventh  Avenue  line.  The  conductor  re- 
plied: "Yes,  sir;  we  transfer  to  the  Seventh  Avenue  line."  The 
plaintiff,  having  received  his  transfer,  tendered  the  same  to  the  (in- 
ductor of  the  Seventh  Avenue  car,  also  operated  by  the  defendant, 
which  he  boarded  at  the  beginning  of  the  Seventh  Avenue  line  at  Nmdi 
avenue  and  Twentieth  street,  where  the  Vanderlnlt  car,  running  east 
on  Twentieth  street,  turns  into  Ninth  avenue.  The  conductor  of  the 
Seventh  Avenue  car,  refusing  to  accept  the  transfer,  demanded  an- 
other fare,  which  the  plaintiff  refused  to  pay.  The  defendant's  in- 
spector thereupon  ejected  the  plaintiff  from  the  car.  Under  the  pro- 
visions of  section  104  of  the  railroad  law  (Laws  1892,  p.  1406,  c.  676) 
the  plaintiff  was  entitled  to  one  continuous  passage  on  the  defendant's 
roads  for  one  fare.  As  the  track  running  from  Gravesend  on  Twen- 
tieth street  oontinues  past  tiie  comer  of  Ninth  avenue  and  Twentieth 
street,  which  is  the  starting  point  of  the  Seventii  Avenue  line,  to  Sev- 
enth avenue,  it  seems  to  me  that  the  i^intiff,  1>y  boarding  a  Seventh 
Avenue  car  where  he  did,  was  following  the  logical  sequence  of  his 
journey;  that  this,  because  the  nearest,  was  tiie  most  convenient, 
route ;  that  to  have  taken  a  car  to  Adams  and  Concord,  which  the  de- 
fendant claims  was  the  established  point  of  transfer,  would  have  taken 
the  plaintiff  a  long  distance  out  of  his  way ;  and  that  tiierefore  he  had 
a  legal  right  to  take  the  nearest  and  most  convenient  route  by  boarding 
the  Seventh  Avenue  car  at  Ninth  avenue. 

The  defendant  makes  a  refined  distinction  between  "tracks"  and 

"lines"  that  is  not  tenable  at  law  when  it  says : 

"The  transfer  regnired  that  tt  be  Issued  at  the  Intmectkm  of  the  lines,  and 
not  at  the  Intersection  of  tracks." 

What  then  is  meant  by  the  words  on  the  face  of  the  transfer,  whidi 
direct  that  it  is  to  be  tendered  "at  the  intersection  of  tiie  issuing  line"? 
Some  light  on  this  point  may  be  gathered  from  the  case  of  Hanley  v. 
Brooklyn  Heights  R.  R.  Co.,  110  App.  Div.  429,  96  N.  Y.  Supp.  249, 
cited  by  the  defendant,  which  case  was  decided  on  appeal  in  the  de- 
fendant's favor.  In  this  case  it  was  held  that  a  certain  passenger 
alighting  at  the  intersection  of  the  Nostrand  Avenue  line  with  the 
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Fulton  line  forfeited  her  right  io  passage  upon  the  Fulton  line  be- 
cause of  a  failure  to  board  the  car  at  the  point  of  intersection.  The 
point  of  intetBection  which  the  law  intends  is,  therefore,  any  point 
where  the  passenger  can  continue  his  direct  journey  by  taking  an- 
other car;  and  audi  was  the  point  of  intersection  at  Twentieth  street 
and  Ninth  avenue,  where  the  plaintiff  boarded  the  Seventh  Avenue  car. 

If  the  distmction  between  "lines"  and  "tracks"  which  the  defend- 
ant seeks  to  make  be  upheld,  it  would  be  rendered  possible  for  the  de- 
fendant to  demand  an  extra  fare  where  the  law  intends  that  only  one 
fare  shall  be  charged.  It  is  not  denied  that  the  transfer  from  the  Van- 
detbilt  Avenue  car  to  the  Seventh  Avenue  car  would  be  a  continuous 
passage.  It  is  admitted  that  this  would  have  been  the  most  direct  of 
the  three  possible  routes  by  which  the  plaintiff  could  reach  his  destina- 
tion. The  word  "continuous,"  in  the  statute,  therefore,  must  be  con- 
strued to  mean  direct,  wherever  it  can  apply.  Any  other  construction, 
it  seems  to  me,  would  nullify  the  purpose  of  the  law.  "Ccmtinuous," 
according  to  the  Standard  Dictionary,  means  "connected,  extended,  or 
prolonged  without  separation  or  interruption  of  sequence ;  unbroken ; 
unintermitted."  It  is  also  defined  as  "having  but  one  direction."  It 
is  plain  that  the  passenger  transferring  to  the  Seventh  Avenue  car 
at  this  point  would  prolong  his  journey  without  interruption  of  se- 
quence. On  the  other  hand^  for  the  plaintiff  to  have  gone  to  Concord 
uid  Adams  would  have  necessitated  such  dianges  from  his  intended 
■course,  such  interruptions,  intermissions,  and  deviations  from  that  ex- 
tension of  one  direction  or  from  &at  uninterrupted  sequence  which  is 
plainly  intended  by  the  law,  that  I  do  not  see  how  such  course  could 
be  held  to  be  "continuous."  To  allow  the  defendant's  contention  would 
be  to  construe  "continuous"  as  meaning  continued  occupanq^  of  a  car, 
rather  than  that  which  the  law  piaxaly  requires,  the  most  direct,  the 
-quickest,  and  the  most  convenient  route  under  the  circumstances. 

The  defendant  claims  that  the  plaintiff  could  have  a^ed  for  a 
transfer  to  a  Fifteenth  Street  car  on  Ninth  avenue,  and  that  from 
this  he  could  have  transferred  to  a  Seventh  Avenue  car;  but,  as  this 
would  involve  two  transfers,  it  is  plainly  less  convenient  and  less  con- 
tinuous than  the  route  taken.  The  plaintiff  was  entitled  to  ride  to  the 
point  nearest  his  destination.  Moreover,  since  the  tracks  on  Twenti- 
eth street  are  continuous,  and  since  the  Seventh  Avenue  line  virtually 
begins  where  the  Vanderbilt  line  turns  into  Ninth  avenue,  there  is 
at  that  point  just  such  an  intersection  of  lines  as  the  statute  contem- 
plates. As  the  tracks  on  Twentieth  street,  on  which  plaintiff  came, 
turn  at  right  angles  to  the  left  into  Seventh  avenue,  the  plaintiff  was 
entitled  to  ccmstrue  the  words  "at  intersection  of  issuing  line"  as  a 
-omtinuation  of  his  course.  The  defendant's  contention  that  such  inter- 
section as  the  statute  implies  exists  only  at  Concord  and  Adams  is 
therefore  untenable. 

The  defendant,  however,  claims  that  the  statute  does  not  require 
that,  if  two  lines  of  railroad  intersect  at  more  than  one  point,  trans- 
fers shall  be  issued  at  every  point  of  intersection.  This  cannot  be  dis- 
puted ;  but;  when  the  defendant  therefore  asstunes  that  to  the  railroad 
■company  belongs  the  absolute  and  unqualified  right  of  determining 
nrhere  transfers  shall  be  used,  it  goes  too  far.  Tlie  statute  plainly  in- 
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tends  that  transfers  shall  be  given  for  the  public  convenience,  and  the 
public  convenience  necessarily  implies  the  most  direct  and  the  most 
convenient  route.  Nor  does  the  defendant  anywhere  show  whv  its  re- 
fusal to  give  transfers  at  this  point  is  a  reasonable  rule,  or  that  it  is 
necessary  for  the  efficient  deration  of  its  lines.  That  the  defmdant 
company  has  a  right  to  make  and  enforce  such  rules  as  are  reasonable 
for  the  conduct  of  its  business  is  coiueded ;  but  no  rule  which  is  con- 
trary to  the  provisions  of  the  statute,  ch:  whose  enforcement  would  in- 
validate its  provisions,  can  be  upheld.  Hiat  it  has  not  been  customary 
to  give  transfers  at  this  point  may  be  true ;  but  the  case  at  bar  proves 
conclusively  that  such  transfers  should  be  g^ven.  To  permit  a  railroad 
company  to  subject  its  patrons  to  the  inconvenience  of  taking  a  cir- 
cuitous route  and  of  going  several  miles  out  of  their  way,  as  would 
have  been  the  case  had  tiie  plaintiff  presented  his  transfer  at  Concord 
and  Adams,  is  contrary  to  the  plain  purpose  of  the  railroad  law.  Nor 
can  a  railroad  onnpany,  furthermore,  exact  severe  changes  and  suc- 
cessive transfers  when  the  public  convenience  can  be  better  served  by- 
one  change  and  one  transfer. 

In  the  vast  complication  of  street  car  lines  which  exists  in  a  large 
dty,  no  individual  can  be  expected  to  be  so  well  informed  that  he  will 
always  ask  for  the  most  convenient  transfer.  To  uphold  the  claims 
of  the  defendant  in  this  issue  would  be  to  allow  the  railroad  company 
to  take  advantage  of  this  confusion.  Any  passenger  coming  fron> 
Gravesend  on  a  Vanderbilt  Avenue  car,  who  desires  to  go  to  sc»ne 
point  on  or  near  Seventh  avenue,  would  naturally  call  for  a  transfer 
to  a  Seventh  Avenue  car.  Under  the  present  arrangement,  unless  the 
conductor  volunteered  to  st^fest  a  more  convenient  route,  he  would 
be  given  a  transfer  which  would  take  him  several  miles  out  of  his 
way.  Rather  than  do  this,  most  people  would  prefer  to  pay  the  extra 
fare,  for  thus  only  could  they  at  present  secure  a  direct  and  continu- 
ous passage.  The  company's  rules,  to  which  the  defendant  would  make 
the  application  of  the  statute  subordinate,  are  so  obviously  unreason- 
able tiiat  the  cases  dted  in  the  defendant's  brief  are  not  applicable  to 
the  case  at  bar.  In  two  of  those  cases  (Bartcer  v.  Central  Park,  etc,  R. 
R.  Co.,  151  N.  Y.  237,  45  N.  E.  550,  35  L.  R.  A.  489.  66  Am.  St. 
Rep.  626 ;  Gulf,  C.  &  S.  F,  Ry.  v.  Moody  [Tex.  Civ.  App.]  30  S.  W. 
574)  it  was  held  that  it  was  not  necessary  that  a  common  carrier  should 
bring  home  to  each  passenger  a  personal  knowledge  of  any  reasonable 
rule  which  it  is  seeking  to  enforce. 

In  the  present  case  Sie  rule  is  clearly  arbitrary  and  unjust,  as  well 
as  unreasonable,  not  (»ily  because  its  enforcement  would  have  sub- 
jected the  passenger  to  great  and  unnecessary  inconvenience,  but  also- 
tKcause  it  is  contrary  to  the  statutory  provisirai ;  for,  while  the  de- 
fendant's r^^t  to  m^e  such  reasonable  rules  as  are  necessary  to  con- 
duct its  business  is  unquestioned,  it  cannot  by  the  printed  phrase  "sub- 
ject to  the  rules  of  the  company"  destroy  the  passenger's  right  to  a 
continuous  trip  for  one  fare.  While  the  cases  of  Griffin  v.  Interurban 
R.  R.  Co.,  179  N.  Y.  438,  72  N.  E.  513,  and  O'Reilly  v.  Brooklyn 
Heights  R.  R.  Co.,  179  N.  Y.  450,  72  N.  E.  517.  both  of  which  are 
cited  by  the  plaintiff,  present  some  points  of  difference  from  the  case 
at  bar,  yet  in  both  of  these  cases  the  principle  here  involved,  that  the 
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railroad  law  gives  each  passenger  the  right  to  a  transfer  from  one 
road  to  another  and  to  a  continuous  passage,  is  maintained.  If  the  de- 
fendant in  the  case  at  bar  had  given  the  plaintiff  a  transfer  which  ex- 
pressly specified  that  it  was  good  only  at  Concord  and  Adams,  the  is- 
sue would  have  be^  the  same  as  that  in  Nicholson  v.  Brookl3rn  Heights 
R.  R.  Co.,  118  App.  Div.  14,  103  N.  Y.  Supp.  310,  in  which  a  pas- 
senger tendered  a  transfer  whidi  was  invalid  on  its  face.  But,  in  the 
absence  of  specific  words  to  the  contrary,  it  is  plain  that  the  plaintiff 
had  the  r^t  to  infer  that  die  beginning  of  the  Seventh  Avenue  line 
was  such  point  of  "intersection"  as  the  transfer  stipulated. 

Whether  the  plaintiff  is  entitled  to  recover  depends  on  his  right  to 
a  transfer  at  this  point,  and  whether  he  had  a  right  to  such  transfer  is 
to  be  discovered  only  through  the  statute.  It  seems  to  me  that  here 
was  such  an  intersection  as  the  transfer  stipulated,  and  that  therefore 
the  defendant's  ^ents  committed  unlawful  assault  upon  the  plaintiff 
when  ^cy  ejected  him  fr(»n  their  car.  As  it  does  not  appear  that  the 
passenger  resisted  more  than  was  sufficient  to  demonstrate  that  he  was 
compelled  to  get  off  against  his  will,  the  case  of  Monnier  v.  N.  Y.  C 
R.  R.  Co.,  175  N.  Y.  281,  67  N.  E.  569,  62  L.  R.  A.  367,  96  Am.  St 
Rep.  619,  cited  by  the  defendant,  which  concerns  the  forcible  removal 
from  a  train  of  a  passenger  who  refused  to  pay  additional  fare,  does 
not  Apply.  There  the  inability  of  the  passenger  to  procure  a  ticket 
because  tlie  ticket  office  was  closed  was  held  to  be  no  justification  for 
forcible  resistance.  Here  tiie  plaintiff  only  insisted  on  his  right  to  a 
passage,  as  shown  by  the  transfer,  and  did  not  invite  a  personal  col- 
li^on. 

Iliough  it  was  held  in  the  Nicholson  Case,  supra,  that,  because  the 
L^slature  has  provided  a  penalty  the  law  does  not  contemplate  that 
a  passenger,  in  addition  thereto,  may  recover  for  indignities  to  which 
he  voluntarily  subjects  himself,  yet  that  case,  where  the  transfer  on 
its  face  did  not  entitle  the  plaintiff  to  ride,  and  where  he  relied  on  an 
assurance  which  he  knew  to  be  false,  differs  from  this,  in  that  here 
the  plaintiff  was  entitled,  because  he  presented  a  transfer  which  was 
valid  on  its  face,  to  the  szune  rights  as  if  he  had  just  paid  his  fare. 
Surely  the  law  does  not  intend  that  a  passenger  who  has  a  lawful 
right  to  passage  can  be  summarily  ejected  without  an  adequate  rem- 
edy. The  question  is,  not  whether  the  conductor  did  or  dici  not  think 
the  transfer  to  be  good,  but  whether  or  not  it  was  good.  Holding  it 
to  be  so  on  its  &ce,  it  follows  that  an  action  for  damages  can  be  main- 
tained. 

I  am  of  the  opinion  that  the  words  "transfer  from  Vanderbilt  ave- 
nue to  Seventh  avenue  *  *  •  at  the  intersection  of  issuing  line" 
rendered  the  transfer  valid,  and  that,  having  tendered  such  transfer, 
flie  plaintiff,  because  of  unlawful  ejectment  from  the  defendant's  car, 
is  entitled  to  have  his  claim  submitted  to  a  jury. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event  All  concur. 
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WHITEiFIGU)      WHITEPIELD  et  aL 

(Snpreme  Court  Appellate  Dlrlslon.  First  Department  Staatary  10,  1906.>- 

1.  Wiua—CoNSTBuonoN— Vesting  of  Estate. 

Testator  gave  all  bla  property  In  trnst  for  the  benefit  of  hlg  four 
children,  the  Income  to  be  used  for  maintenance  until  all  should  arrlTe- 
at  their  majority,  when,  after  deducting  the  percentage  allowed  to  his 
wldovr,  the  resldne  should  t>e  divided  equal^  among  the  children,  and. 
In  the  event  of  the  death  of  any  of  them  without  Issue,  his  or  her  share- 
should  be  divided  pro  rata  among  those  remaining.  Held  that,  notwith- 
standing the  trustees  were  also  given  a  power  of  sale,  the  vesting  of  the 
title  to  the  property  In  the  children  was  postponed  until  all  four  arrived 
at  age. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  4S,  Wills,  |  1469.] 

2.  PBapErurriM— CoNTiNQKNT  Estate— Validity. 

Real  Property  Law,  I^aws  1896,  p.  565,  c.  647,  (  32,  provides  that 
every  future  estate  shall  be  void  in  its  creation  which  shall  suspend  the 
absolute  power  of  alienation  for  a  longer  period  than  during  the  continu- 
ance of  more  than  two  lives  in  being  at  the  creation  of  the  estate.  Sec- 
tion 88  declares  that  successive  estates  for  life  shall  not  be  limited  ez- 
c^t  to  persons  In  being  at  the  creation  thereof,  and  where  a  remainder  ]m 
limited  on  more  than  two  successive  estates  for  life  all  the  life  estate 
subject  to  those  of  the  two  persons  first  entitled  thereto  shall  be  void. 
Section  86  declares  that  a  contingent  remainder  shall  not  be  created  for 
a  term  of  years,  unless  the  nature  of  the  contingency  is  such  that  the 
remainder  must  vest  In  Interest  during  the  continuance  of  not  more  than 
two  lives  in  being  at  the  creation  of  such  remainder  or  on  the  terminatlw 
thereof.  Personal  Propnty  Law,  Laws  1897,  p.  607,  c.  417,  |  2,  declares 
that  the  absolute  ownership  of  personal  property  sliall  not  be  suspended 
for  a  longer  pferlod  than  two  lives  In  being  at  the  death  of  the  testator. 
Eeld,  that  where  tlie  will  gave  all  testator's  property  to  trustees  during 
the  minority  of  his  four  children,  to  be  divided  only  <m  all  arriving  at 
age,  the  bequest  was  void  as  suspending  the  absolute  ownership  of  the 
property  during  the  minority  of  all  four. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig.  roL  88,  Fupetoltles,  |  20^1 

Appeal  from  Special  Term. 

Action  by  Mary  L.  Whitefield,  as  executrix,  etc.,  of  George  White- 
field,  Jr.,  deceased,  against  Letitia  Whitefield  and  others,  impleaded, 

etc.  From  a  judgment  declaring  the  will  invalid  (55  Misc.  Rep.  468, 
106  N.  Y.  Supp.  630),  certain  defendants  appeal.  Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

William  Klein,  guardian  ad  litem,  for  infant  appellant 
Robert  A.  B.  Dayton,  for  respondent. 

INGRAHAM,  J.  The  will  gave  all  the  testator's  properly  to  his 
wife  and  sister,  in  trust  for  the  benefit  of  his  four  children — 

"the  Income  and  such  portion  of  the  principal  as  may  be  necessary  for  their 
maintenance  to  be  used  until  all  shall  have  reached  their  majority,  when,  aft- 
er deducting  the  percentage  legally  allowed  to  my  wife,  Mary  L.  Wtattefleld, 
the  residue  or  balance  Is  to  be  divided  share  and  share  alike  among  the  afore- 
mentioned children,  Letltia,  Mary,  Martha,  and  George  8d.  In  the  event  of  the 
death  of  any  of  said  children  without  Issue,  said  share  to  be  divided  pro 
rata  among  those  remaining.  •  •  •  I  hereby  authorize  and  empower  my 
trustee  hereinafter  named  to  sell  and  dispose  of  any  of  my  property,  real  and 
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personal-  or  mixed,  In  their  diBcretlon,  and  to  execute  all  pe<»Bsai7  papers  to 
consummate  such  sale  or  disposition." 

There  can  be  no  question  but  what  tlie  ultimate  vesting  of  the  title 
of  the  testator's  property  is  postponed  until  his  four  chil(h'en  arrive  at 
the  age  of  21.  All  the  property  of  the  testator,  real  and  personal,  was 
to  be  retained  by  the  trustee  during  that  period,  the  income  and  the 
necessary  portion  of  the  principal  to  be  used  for  their  maintenance 
and  support,  and  the  share  of  any  one  dying  to  be  divided  among  the 
survivor.  The  power  of  sale  vested  in  the  trustees  does  not  chatige 
the  situation.  There  is  no  provision  in  the  will  that  authorizes  £e 
trustees  to  sell  the  property  and  divide  the  proceeds  before  the  termi- 
nation of  the  trust  If  they  sold  the  real  pn^rty,  thev  would  still  hold 
the  proceeds  subject  to  the  same  trust  as  they  held  the  property  prior 
to  the  sale.  The  question  is  not  as  to  the  power  of  alienation,  but  the 
suspension  of  the  ultimate  vesting  of  the  property.  If  the  sale  of  the 
real  property  would  terminate  the  trust  and  vest  the  proceeds  at  once 
in  the  devisees  or  legatees^  a  differait  question  would  be  presented. 

Section  32  of  the  real  property  law  (chapter  547,  p.  566,  of  the  Laws 
of  1896)  provides  that: 

**BVery-fiitiin  estate  shall  be  void  in  Its  creatlra  which  shall  sospend  the  ab- 
solute power  of  alienation  1^  aiqr  llmltatlom  or  condition  whatever  for  a  looser 
pnlod  than  during  the  contlnnance  of  not  more  than  two  lives  In  being  at  the 
creation  of  the  estate." 

Section  33  provides : 

"Successive  estates  for  life  sball  not  be  limited  except  to  persons  In  beli^  at 
the  creation  thereof,  and  where  a  remainder  shall  be  limited  on  more  than  two 
soccesBlve  estates  for  life  all  the  life  estate  subject  to  those  of  the  two  per- 
sons first  entitled  thereto  shall  be  void,  and  on  the  death  of  those  persons 
the  remainder  shall  take  effect  In  the  same  manner  as  If  no  otlier  lift  estate 
had  been  created." 

And  section  36  provides : 

**A  contiivent  ronalnder  ahall  not  be  created  on  a  term  of  rears  milesB  tUe 
nature  of  the  contingency  on  which  It  Is  limited  Is  soch  that  the  remainder 
must  vest  In  Interest  durliv  the  contlnnance  of  not  more  than  two  lives  In  be- 
ing at  the  creation  of  snch  remainder  or  on  the  termlnatlra  thereof.** 

And  by  section  2  of  the  personal  property  law  (chapter  417,  p.  507, 
of  the  Laws  of  1897)  it  is  provided -that: 

**The  absolnte  ownership  of  personal  property  shall  not  be  suspended  by  any 
limitation  or  condition  for  a  longer  period  than  during  the  continuance  and 
until  the  termination  of  not  more  than  two  lives  In  being  at  the  date  of  the 
Instrument  containing  such  limitation  or  condition  or  If  such  Instrument  be  a 
win  for  not  more  than  two  lives  in  being  at  the  death  of  the  testator." 

The  will  gives  all  of  the  testator's  possessions  to  his  trustees  during 
the  minority  of  his  four  diildren,  and  it  is  only  on  the  four  children 
arriving  at  age  that  the  residue  or  balance  is  to  be  divided  among  them. 
The  absolute  ownership  of  all  the  personal  property  contained  in  the 
will  was  thus  suspended  during  the  minority  of  these  four  children, 
and  the  alienation  of  the  real  property  was  also  suspended  during 
the  same  period,  unless  the  executors  under  the  power  of  sale  should 
sell  the  property,  in  which  event  they  would  be  bound  to  hold  the 
proceeds  as  personal  property  until  tiie  arrival  of  age  of  all  four  of 
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the  testator's  children.  Under  the  provisions  of  the  statute  the  valid- 
ly of  the  testamentary  provision  is  to  be  determined  by  the  legality 
of  the  ultimate  disposition  of  the  corpus  of  the  estate  for  whiw  the 
power  of  sale  or  disposition  is  given.  Garvey  v.  McDevitt,  72  N.  Y. 
566;  Stoiber  v.  Stoiber,  40  App.  Div.  166,  67  N.  Y.  Supp.  916.  Un- 
der this  will  there  is  no  method  by  which  the  trustees  could  distribute 
the  property  bequeathed  to  them  until  the  termination  of  the  minority 
of  the  four  children;  nor  could  there  be  any  alienation  of  tlw  real 
property  and  distribution  of  the  proceeds  during  a  like  period. 

It  ftdlows  that  the  will  violated  the  statute  in  relation  to  the  creation 
of  estates  and  disposition  of  personal  property,  and  is  therefore  void, 
and  the  judgment  must  be  affirmed,  with  costs  to  the  plaintiffs,  paya- 
ble out  of  the  estate.  All  concur. 


(128  App.  DiT.  118.) 

LAVIN  7.  THOMAS  et  al. 
{Supreme  Conrt,  Appellate  Division,  Fonrtb  Department  January  S,  1908.) 

L  WttXa— rntaTAUBRXUT  OAPACnr-^riSTATOI**  nnDXBSXAllDIllO  AB  TO  HIB 

Pbofbbtt. 

The  test  of  a  man's  ability  to  dispose  of  his  property  hy  will  depends  on 
bis  conception  of  bla  obligations  to  those  who  naturally  are  the  objects  of 
his  boun^,  and  on  his  adequate  comprehendon  of  the  condition  end  na- 
ture of  his  property  and  of  the  scope  and  Import  of  the  testamentary  pro- 
visions. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  49,  Wills,  ||  96-100.] 

2.  SiJtK— SuinoixHOT  or  Bvxdbncs. 

Evidence  examined,  and  tteld  sufficient  to  show  that  testator  possessed 
testamentary  capacity. 

[Ed.  Note.~ror  cases  In  point,  see  Cent  Dig.  vol.  49,  Wills,  ||  1S7-161.] 

8.  Bahe— Natttbe  and  EIztent  of  Testahentabt  Poweb. 

The  Btatates  put  no  restraint  on  the  distribution  among  persons  of  a 
man's  property  by  will,  barring  the  property  rights  accruing  to  the  widow, 
[Ed.  Note.— FDf  cases  In  point,  see  Cent  Dig.  vol.  49,  WUIs.  H  15-17.1 
WlUIams,  dissentliig. 

Appeal  from  Special  Term,  Cayuea  County. 

Action  by  Mary  Lavin  against  John  A.  Thomas,  as  executor  of  the 
will  of  Patrick  I^vin,  deceased,  and  others,  to  determine  the  validity 
of  the  probate  of  the  will  From  a  judgment  for  [)laintiff,  adjudging 
the  will  void,  and  from  an  order  denying  a  new  trial,  defendants  ap- 
peal. Reversed,  and  new  trial  ordered. 

Patrick  Lavln,  of  the  town  of  Venice,  in  the  county  of  Cayuga,  executed 
his  last  will  and  testament  on  the  Slst  day  of  March,  1905,  and  died  in  Octo- 
ber  following,  and  the  will  T^as  admitted  to  probate  December  7Ui  of  that 
year  In  tbe  Surrogate's  Court  of  said  county.  This  action  was  commenced 
forthwith  on  the  entry  of  the  decree  by  a  dan^ter  of  a  deceased  son  of  the 
testator,  pursuant  to  section  26o3a  of  tbe  Code  of  Civil  Procedure,  for  the 
purpose  of  having  the  validity  of  the  probate  of  said  will  determined.  The 
executor  of  tbe  will  and  all  other  parties  Interested  In  the  estate  of  said  de- 
ceased are  made  parties  defendant.  A  trial  was  had  In  October,  1906,  and  at 
tbe  close  of  the  plaintiff's  case  the  court  directed  a  verdict  for  the  defendantn, 
which  was  reversed  upon  appeal  to  this  court,  on  the  ground  "that  the  case 
SbotUd  have  bem  sutmiltted  to  tbe  Jury."   Upoa  the  last  trial  one  queetion 
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was  ralnnltted  to  tbe  ijoy,  "Was  Patrl<&  LaTln.  on  March  81.  1900,  ccmpetent 
to  make  a  will?"  Tbe  jTiry  answered  the  qnestlon  la  tbe  native  and  found 
a  verdict  for  tbe  plaintiff.  The  decedent  left,  blm  sorrWlng,  three  children 
and  tbe  deacoidants  of  two  others.  By  bis  will  he  gave  the  plaintiff  $26;  to 
each  of  the  four  Flynn  grandcblldren  flO;  adding.  "Their  mother,  Mary  Flynn, 
baTlng  alnady  In  her  Ufttlme  reoelved  her  full  share  in  my  estate;"  to  his 
am  Thomas  ^.000;  and  tbe  restdne  to  his  son  James,  sabject  to  the  burden 
of  caring  for  William,  who  was  mentally  Incompetent 

Ar^ed  before  McLENNAN,  P.  J.,  and  SPRING,  WILUAMS, 

KRUSE,  and  ROBSON,  JJ. 

Frank  C.  Gushing,  for  appellants. 
Amasa  J.  Parkerj  for  respondent 

SPRING,  J.  Patridc  Lavin  was  a  sturdy,  flirifty  farmer,  and  at  the 
time  of  his  death  owned  a  farm  of  332  acres  and  nearly  $11,000  in  per- 
sonal prc^erty.  He  lived  to  be  86  years  of  age,  had  been  a  soldier  in 
tbe  Civil  War  for  3  years,  and  after  his  discharge  from  the  army  de- 
voted his  enei^es  to  carrying  on  his  farm  in  Cayuga  county  and  ac- 
quiring proper^.  He  was  active  and  energetic,  well  known  in  the 
vicinity  where  he  lived,  sharp  at  a  trade,  and  of  excellent  judgment 
There  is  no  proof  tiiat  he  was  ever  overreached  in  any  business  trans- 
actt<xi,  or  that  he  made  a  bad  ihvestment  or  an  injudicious  sale  of  the 
products  of  his  farm,  although  he  managed  that  and  his  other  prop- 
erty up  to  the  time  of  his  deaui.  The  testimony  upon  which  the  charge 
of  lack  of  testamentary  capacity  is  based  consists  of  a  few  isolated 
facts,  nearly  all  of  whidi  are  susceptible  of  explanation  conastent  with 
sufficient  ability  to  make  the  will  propounded.  I  will  tn*iefly  summarize 
die  chief  features  of  this  testimony. 

In  1900  the  decedent  agreed  to  loan  one  Seymour  Parks  $1,600,  ac- 
cepting as  security  a  mortgage  upon  the  farm  of  Parks.  Two  or  tiiree 
weeks  later  Lavin  denied  that  he  ^omtsed  to  make  this  loan.  It  de- 
veloped, however,  that  judgments  had  been  entered  against  Parks 
before  he  saw  Lavin  the  second  time,  that  there  was  unpaid  interest 
on  the  existing  mortgage,  and  also  tiiat  he  filed  a  petition  in  bank- 
ruptcy shortly  thereafter.  Parks  also  testified  that  in  1902  or  1903 
Lavin  passed  his  house,  saying  he  was  going  home,  altiiough  travel- 
ing in  the  opposite  direction.  Parks  was  preparing  to  drive  over  to 
tiie  home  of  his  former  father-in-law,  who  was  then  dead,  and  the 
route  was  near  the  resideijce  of  Lavin,  so  he  rode  along  with  Parks. 
He  kept  reiterating,  "The  old  man  is  dead,'*  referring  to  the  father-in- 
law.  When  near  home  he  said  things  appeared  to  look  familiar. 
There  were  one  or  two  other  lapses  of  a  similar  kind  proved,  whicfi  in 
and  of  themselves  are  not  rational,  and  yet  they  are  not  unusual  in 
men  of  advanced  age  who  are  still  vigorous  mentally.  Several  wit- 
nesses testified  that  in  1899,  six  years  before  Lavin  died,  he  was  ar- 
rested for  cruelty  to  his  hones.  His  hired  man  was  using  them,  and 
there  were  caUouses  or  sores  upon  their  shoulders,  made  by  the  col- 
lars which  they  wore.  He  paid  a  fine  of  $S,  and  said  he  supposed  he 
had  a  right  to  use  his  team  as  he  saw  fit.  Another  witness  testified 
tiiat  he  purchased  of  Lavin  two  calves,  and  when  they  were  delivered 
a  poor  one  was  substituted  for  a  better  one;  and  at  another  time  Lavin 
106N.T.8y— 8 
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had  arranged  to  purchase  a  binder,  and  his  wife  came  into  the  field 
and  called  him  an  "old  fool,"  and  he  told  the  agent  not  to  ship  it; 
and  there  was  a  similar  transaction  in  regard  to  a  mower.  Subsequently 
he  purchased  the  binder.  While  his  conduct  is  diaracterized  as  irra- 
tional by  this  agent,  he  did  not  seem  to  have  any  hesitancy  about 
making  the  sale  to  Lavin,  and  said  the  question  of  his  competency  to 
do  business  "never  entered  my  head  at  the  time."  In  1905  an  assessor 
told  him  he  intended  to  increase  his  assessment  of  personal  property, , 
and  tfie  old  nian  said  the'assessors  were  trying  to  rob  him,  and  he  vig- 
orously repeated  the  statement  several  times.  These  are  the  chief 
transactions  which  it  is  claimed  justify  the  verdict  that  Lavin  was  in- 
competent to  make  a  will.  Whenever  any  of  these  witnesses  had  any 
business  dealings  with  him,  he  c(»nprehended  what  he  was  doing, 
made  the  correct  change,  and  exercised  good  judgment. 

There  were  three  witnesses  to  the  will,  all  old  acquaintances  of 
Lavin — one  a  former  chairman  of  the  board  of  supervisors,  who  was 
the  cashier  of  the  bank  where  Lavtn  had  lon^  transacted  business,  a 
merchant  where  he  traded,  and  an  old-time  f nend ;  and  they  testified 
to  his  mental  soundness  and  to  his  understanding  of  the  business  he 
was  doing.  Lavin  was  a  man  of  great  physical  strength  and  was  ac- 
tively engaged  in  business  during  his  whole  life.  His  farm  produced 
large  crops  each  year,  and  he  sold  these  himself,  received  the  money, 
attended  to  the  delivery  of  the  goods,  purchased  and  sold  stock,  and 
there  is  no  proof  that  he  lacked  judgment  in  the  larger  transactions, 
and  he  was  accurate  in  the  payment  and  receipt  of  money  and  in  mak- 
ing change.  He  loaned  money,  received  payments  of  principal  and  in- 
terest, reinvested  what  he  received,  and  no  suggestion  of  improvidence 
or  of  foolhardy  investments  appears  in  the  record.  He  was  well 
known,  and  his  neighbors  and  the  leading  men  of  the  town  and  vicin- 
ity in  which  he  resided  testified  to  numerous  transactions  runnii^  down 
to  the  time  of  his  death,  and  several  after  die  execution  of  the  will,  all 
indicating  not  merely  mental  capacity  in  the  abstract,  but  vigor, 
shrewdness,  and  alertness  in  each  transaction.  His  regimental  com- 
rades, the  cashier  of  the  bank  with  which  he  did  business,  the  men  who 
had  borrowed  money  of  him,  the  mercliants  where  he  purchased  goods, 
the  blacksmith  who  did  his  work,  the  miller  who  purchased  his  wheat 
and  buckwheat,  the  agent  who  insured  his  property,  the  men  who 
boui^t  &e  crops  and  stock  he  sold,  the  neighbors  who  were  in  friendly 
intercourse  with  him  day  by  day,  the  priest  of  the  church  to  which  he 
contributed,  the  physicians  who  knew  him,  and  others,  testified  to 
many  transactions  with  him,  and  all  united  in  saying  the  acts  were  ra- 
tiorfel;  and  each  occurrence  is  more  satisfactory  evidence  of  his  in- 
telligence than  the  characterization  of  it,  even  by  these  witnesses  who 
were  so  well  qualified  to  judge  of  his  conduct. 

The  test  of  a  man's  ability  to  dispose  of  his  property  by  will  de- 
pends upon  his  conception  of  his  obligations  to  those  who  naturally  are 
the  objects  of  his  bounty  and  upon  his  adequate  comprehension  of  the 
condition  and  nature  of  his  property  and  of  the  scope  and  import 
of  the  testamentary  provisions.  The  weight  of  the  evidence  is  that 
Lavin  measured  up  with  this  standard.  For  years  he  had  not  been  on 
friendly  terms  with  the  plaintiff.   Her  father,  his  son,  had  died  many 
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years  before  the  testator.  He  had  not  called  on  her  in  10  years  at 
her  home  with  her  mother  in  Auburn,  although  at  times  in  the  city. 
She  did  not  visit  him.  He  and  his  wife  had  been  ordered  out  of  the 
household  of  the  Flynns,  and  their  relations  were  unpleasant.  His 
sons,  James  afid  William,  had  always  lived  with  him.  He  wished  to 
provide  for  the  maintenance  of  the  unfortunate  one,  and  James  he  al- 
ways trusted  and  relied  upon.  In  any  event,  if  he  was  competent  to 
make  a  will,  the  power  was  lodged  widi  him  to  dispose  of,  as  he  de- 
sired, the  property  which  he  had  earned  and  saved  by  long  years  of 
economy  and  foresight.  The  statutes  of  the  state  permit  one  to  use 
this  form  of  transferring  his  property,  to  be  effective  upon  his  death, 
and  they  put  no  restramt  upon  the  distributicai  to  be  made  among 
persons,  barring  the  property  rights  accruing  to  the  widow.  The  mo- 
tives which  induce  a  man  in  making  a  testamentary  disposition  of 
his  property  to  prefer  one  relative  to  another  may  not  always  be  dis- 
closed; but,  if  he  is  free  from  improper  influence  and  possesses  the 
requisite  capacity,  what  ccmtrolled  his  preference  is  unimportant.  If 
I^trick  I^vin,  with  his  extended  acquaintance  and  business  activity 
for  a  farmer,  was  incompetent  to  make  a  will,  there  must  be  abundant 
evidence  of  his  mental  weakness;  but  the  weight  of  the  evidence  in 
diis  record  is  decidedly  in  favor  of  his  testamentary  capacity. 
•  The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  event. 

Judgment  reversed,  and  a  new  trial  ordered  upon  the  facts,  with 
costs  to  appellants  to  aUde  event  All  concur,  exc^  WILLIAMS,  J., 
who  dissents. 


JAMES  et  al.  T.  8IT0MER  et  al. 
(Saprone  Court,  Appellate  Dlvlalon.  Second  Department  January  10,  100&> 

PaSTKEBSHIF— BTIDK210E. 

Evidence  In  an  action  against  S.  and  B.,  aa  partners,  for  plnmblng  done 
tgr  plalntlfl,  !■  Buffldoit  to  go  to  the  jxay  on  tbe  qaeetloa  of  S.  being  a 
partner  of  B.,  though  all  of  plaintlfT's  dealings  were  with  B.,  except  that 
once,  being  angry  because  of  the  failure  to  pay  him,  he  had  a  conversation 
with  B.  and  S.,  In  which,  as  he  testifled,  he  said  that  he  could  go  no 
further  with  tbe  work  unless  he  got  a  certain  payment,  and  B.  said,  "My 
partner,  S.,  will  give  you  a  check  In  a  few  days,"  and  S.  told  plaintiff  to 
keep  on  with  his  work  and  be  would  give  him  the  mon^  In  a  few  days, 
and  plaintiff  afterwards  saw  8.  aronnd  the  bnlldiog  several  times,  but 
had  no  convefSfltlon  with  falm,  and  plaintiff  also  did  some  work  on  the 
private  house  of  8.,  and  went  to  the  office  of  8.,  and  was  there  given  cer- 
tain payu^ta  In  chedu,  be  not  then  seeing  S.,  but  tbe  cbecks  being  given 
him  by  B.,  who  went  into  and  then  came  out  of  a  side  office,  on  tbe  window 
of  which  was  tbe  name  of  8. ;  and  this,  though  plaintiff  admitted  that  be 
could  not  swear  that  the  man  Introduced  as  B.'b  partner,  8.,  was  8.,  as  8. 
did  not  appear  In  court. 

[Ed.  Noteu— For  cases  is  point  see  Oeat,  Dig.  vol.  88,  PartnerBtaip,  | 
427.] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fifth  District 
Action  by  Charles  James  and  another  against  Abram  Sitomer  and 
another.   From  the  part  of  the  judgment  which  dismissed  the  com- 
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plaint  against  defendant  Sitomer,  plaintiffs  appeal   Reversed,  and 
new  trial  granted. 
Argued  before  WOODWARD.  TENKS.  HOOKER,  MILLER, 

and  GAYNOR,  JJ. 

Michael  J.  Grady,  for  appellants. 
Louis  B.  Boudin,  for  respondento. 

WOODWARD,  J.  The  action  was  brought  by  the  plaintiffs,  co- 
partners in  business  as  plumbers,  against  the  defendants,  as  copart- 
ners,  for  the  sum  of  $299.10.  There  was  no  dispute  as  to  the  per- 
formance of  the  work,  the  furnishing  of  the  materials,  or  the  balance 
due  therefor,  but  judgment  was  rendered  in  the  sum  of  9296.86  against 
the  defendant  Bradkowsky  alone;  the  complaint  against  Sitomer  be- 
ing dismissed,  the  court  holding  that  the  plaintiff  failed  to  prove  a  part- 
nership between  Bradkowsky  and  Sitomer  which  would  make  Sitomer 
liable  for  the  debts  incurred  by  Bradkowsky,  After  considering  the 
evidence,  I  am  of  the  opinion  that  the  facts  are  such  as  to  put  tlie 
defendant  Sitomer  to  his  iM-oof.  The  plaiptiff  submitted  an  estimate 
to  Bradkowsky,  a  contract  was  hereupon  made,  and  the  work  was 
done  in  accordance  with  that  contract.  It  appears,  furthermore,  that 
all  of  the  dealir^  of  the  plaintiff,  except  one,  were  with  the  defendant 
Bradkowsky.  The  only  tune  that  the  plaintiff  dealt  with  the  defendant 
Sitofner  was  when,  beii^  incensed  because  of  the  defendants'  failure 
to  pay,  he  threatened  to  take  his  tools  away.  I  consider  this  occasion, 
however,  significant  I  quote  from  the  plaintiff's  testimony  as  shown 
the  minutes : 

"Q.  Give  US  the  conTersation  between  Bradkowsky,  yourself,  and  Sitomer. 
A.  I  aatd:  'Tbere  1b  a  payment  of  $150  doe  here,  and  I  cannot  go  any  farther 
with  this  work  unless  I  get  that  payment.*  He  said:  'Mr.  James,  my  part- 
ner, Mr.  Sitomer,  will  give  you  a  check  In  a  few  days.'  And  Mr.  Sitomer  says: 
'Yes ;  leave  your  tools  on  the  Job,  and  don't  go  away.  In  a  few  days  I  will  give 
you  your  money.' " 

The  plaintiff  testified  that  he  subsequently  saw  Sitomer  around  the 
building  several  times,  though  he  had  no  further  conversation  with 
him ;  ti^t  his  workmen  did  work  at  the  private  house  of  the  defend- 
ant Sitcnner;  that  he  went  to  the  ofiGce  of  said  Sitomer,  and  was  there 
paid  on  account  for  his  work  in  checks  aggregating  $535.10 ;  that  he 
did  not  see  Sitomer,  but  that  the  checks  were  given  him  by  Bradkow- 
sky, who  went  into  and  then  came  out  of  "a  little  side  office" ;  and  that 
there  was  a  sign  on  the  window  "A.  Sitomer."  While  the  plaintiff 
admitted  that  he  could  not  swear  that  the  man  introduced  by  Brad- 
kowsky as  his  partner,  Sitomer,  was  Sitomer,  yet,  having  seen  the 
map  purporting  to  be  Sitomer  around  the  work,  and  having  been  prom- 
ised payment  by  him,  and  having  also  on  one  occasion  been  paid  at 
an  ofHce  in  which  was  a  sign  inscribed  with  his  name,  tiie  plaintiff  had 
good  reason  to  conclude  that  Sitomer  was  the  partner  of  Bradkow- 
sky. 

The  defendant  Sitomer,  therefore,  should  be  put  to  the  proof.  If 
there  are  two  Sitomers,  one  false  and  another  real,  it  was  significant 
that,  as  indicated  by  the  record,  neither  was  in  court.  Surely,  if  the 
real  Sitomer  was  imposed  upon,  it  can  be  no  hardship  for  him  to  es- 
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tablish  his  identity.  If,  however,  there  is  but  one  Sitomer,  and  he  has 
been  doing  business  with  Bradkowsky,  and  has  permitted  himself  to 
be  introduced  as  the  partner  of  Bradkowsky,  he  may  be  liable. 

X  am  of  the  opinion,  therefore,  that  that  part  of  the  judgment  dis- 
missing the  complaint  against  the  defendant  Sitomer  should  be  re- 
versed, and  a  new  trial  granted. 

Tbat  part  of  the  jndgmoit  of  tbe  Municipal  Oovrt  dlsmlniog  the  complaint 
against  tbe  defendant  Sltimw  lerened,  and  sew  trial  ordered;  coBti  to  abide 
the  event.  All  cfHtcar. 


(123  Appb  Dir.  9a) 

WILSON  V.  ROCHESTER  &  B.  R.  RT.  CO. 

(Bnpreme  Oourt*  Appellate  DlvUdoii.  roatth  Department  Jannai^  8,  190&) 

Oa  hktmb— a  mnowff  worn  iNjuam— SmmcaatzioT  or  Bvidmio*— Ooktbibutoby 

NlOLIGIHOT. 

Where  a  rtreet  railway  paaaenger,  wltbont  waiting  for  tbe  car  to  atop, 
Jumped  off  and  Immediately  started  In  the  rear  of  the  car  to  ctosb  the 
other  tradDi,  and  a  moment's  notice  wonid  have  apprised  him,  either  by 
tbe  conitt'  lights  of  the  car  whl<^  struck  him  or  by  the  sonnd,  that  tbe 
car  was  approaching,  a  finding  that  he  was  free  from  contributory  neg- 
ligence Is  against  the  weight  of  evidence. 

[Ed.  Note.^For  cases  In  point;  see  Cent  big.  voL  9,  Garrlos,  H  1396, 
1897.] 

Appeal  fnMn  Trial  Term,  Monroe  County. 

Action  by  Arthur  Wilson  against  the  Rochester  &  Eastern  Rapid 
Railway  Company  for  personal  injury.  From  a  judgment  for  plain- 
tiff, and  an  order  denying  a  new  trial,  defendant  appeals.  Reversed, 
and  a  new  trial  ordered. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING,  WILLIAMS, 
KRUSE.  and  ROBSON,  JJ. 

Edward  Harris,  Jr.,  for  appellant 
Hov^d  H.  Widener,  for  respondent 

McLENNAN,  P.  J.  The  accident  which  is  the  subject  of  this  con- 
troversy occurred  in  Monroe  avenue,  in  the  dty  of  Rochester,  N.  Y.,. 
at  about  11:16  p.  m.  on  the  night  of  April  24,  1906.  The  plaintiflT 
was  struck  by  one  of  defendant's  cars  and  suffered  the  injuries  of 
whidi  he  complains.  The  plaintiff  was  a  mail  carrier,  and  on  the 
night  in  question  was  delivering  maiL  He  boarded  a  west-bound 
Monroe  avenue  car  belonging  to  and  being  (q>enited  by  the  Rochester 
Railway  Ctropany.  The  defendant  was  running  its  car  over  the  tracks, 
of  the  Rodtester  Railway  Company,  and  at  the  time  of  the  accident 
one  of  the  defendant's  cars  was  on  its  way  from  Exchange  street,  in 
the  dty  of  Rochester,  to  Geneva.  As  the  car  of  the  defendant  passed 
Edmund  street  it  struck  the  plaintiff,  who  had  just  alighted  from  the 
car  of  the  Rochester  Railway  Company  while  it  was  in  motion  and 
started  to  cross  at  the  rear  of  such  car  across  the  tracks  upon  which 
the  defendant's  car  was  aj^roaching.  The  plaintiff  did  not  wait  until 
the  car  upon  which  he  was  riding  sto[n)ed,  but  jumped  off  from  it 
while  it  was  in  motion,  and  immediately  started  to  go  behind  the 
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car  from  which  he  had  alighted,  on  the  track  upon  which  might 
be  expected  an  approaching  car  from  the  opposite  direction.  Un- 
der such  circumstances  we  think  it  was  incumbent  upon  the  plaintiff 
to  have  seen  to  it  before  attempting  to  cross  the  other  track  of  the 
railroad  that  another  car  was  not  approaching.  The  plaintiff  says  he 
took  and  exercised  this  precaution  by  looking;  but  it  is  apparent  that 
if  he  had  looked  intelligently  he  could  have  seen  the  approaching  car. 
The  comer  lights  upon  the  car  was  concededly  lighted  and  burning, 
and  it  is  established  by  the  preponderance  of  evidence  that  the  head- 
light of  the  approaching  car  was  also  burning.  Besides,  there  was  ab- 
solutely no  reason  for  those  operating  the  defendant's  car  to  suppose 
that  at  the  place  in  questicm  there  would  be  any  person  alighting  from 
the  Rochester  Railway  CcHnpan/s  car  who  would  desire  to  cross  the 
tracks.  The  car  upon  which  the  plaintiff  was  riding  had  not  stopped ; 
in  fact,  did  not  stop.  He  jumped  off  while  it  was  iu  motion,  and  there 
was  nothing  to  indicate  to  the  approaching  car  of  the  defendant  that 
any  person  had  alighted  from  the  Rochester  car. 

It  is  said  that  the  defendant's  car  was  going  at  the  rate  of  30  miles 
an  hour,  and  that  there  was  no  headlight  upon  it.  We  think  such  find- 
ing, if  it  led  to  a  finding  of  the  defendant's  negligence,  was  against 
the  weight  of  the  evidence.  We  also  conclude  that  the  finding  that 
the  plaintiff  was  free  from  contributory  negligence,  tmder  all  the  cir- 
cumstances, is  against  the  weight  of  the  evidence.  It  seems  to  us 
that  the  evidence  almost  (xmclusively  establishes  that  the  plaintiff  was 
■guilty  of  contributory  negligence.  He  rung  for  the  car  to  stop  at  a 
j:ertain  street.  Without  waiting  for  the  car  to  so  stop,  he  jumped  off 
■and  immediately  started  in  the  rear  of  the  car  to  cross  the  other 
tracks ;  and  it  is  apparent  that  a  moment's  notice  would  have  a^^rlsed 
him,  either  by  the  corner  lights  or  by  the  sound,  that  a  car  was  ap- 
proaching. But  he  went  onto  the  other  track  heedlessly  and  thought- 
lessly, and  was  injured.  It  seems  to  us  clear  that  the  plaintiff  was 
guilty  of  contributory  negligence,  and  also  that  the  finding  of  the  jury, 
under  all  the  circumstances,  that  the  defendant  was  guilty  of  negU- 
gence,  is  against  the  weight  of  the  evidence. 

It  follows  that  the  judgment  and  order  appealed  from  should  be  re- 
versed, and  a  new  trial  ordered;  upon  questions  of  law  and  of  fact, 
with  costs  to  the  appellant  to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event   All  concur. 


NEAXi  T.  GILLIDRAN  et  al. 
Ouprane  Conrt,  Appellate  DItIsIod.  Second  Department  Jaanarj  10^  1906.) 

liEFEKENCE— POWEB  TO  REFEB— QUESTIONS  OF  FaOI  ABISinO  OK  MOTIOM— REP- 
EBENCE  ON  CoUBT'B  OWH  MOTION. 

On  a  motion  for  a  writ  of  asalatance,  presenting  serious  quegtlons  de- 
pendent on  conflicting  aflidavUa  creating  dlq>uted  questions  of  fact,  and 
where  It  waa  essential  to  their  proper  determination  that  the  affiants  be 
cross-examined,  the  court,  In  Ita  dlsi'retion,  nnder  Code  Civ.  Proc.  |  1015, 
allowing  tlie  court  on  Its  own  motion  to  direct  a  refei-ence  to  detennlne 
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and  report  qpon  a  qnestioD  of  ftiet  arising  otherwiBe  than  1^Km  the  plead- 
Inga.  could  refase  to  alltfw  the  moTlng  party  to  iOle  additional  affldavlts  In 
reply,  and  could  lend  the  case  to  a  referee,  so  that  the  affiants  could  be 
CRMMMxamined,  reaervlng  to  the  mortng  parfy  title  right  to  give  addi- 
tional evldoice. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Sarah  A.  Neal  against  Thomas  GiUeran  and  others.  From 
an  order  of  reference,  defendant  £.  Daniel  Miner  appeals.  Affirmed. 

Argued  before  WOODWARD,  JENKS.  GAYNOR.  RICH,  and 
MILtER,  JJ. 

E.  Daniel  Miner,  in  pro.  per. 
Allen  Wardwell,  for  respondent 

RICH,  J.  The  Special  Term  appointed  a  referee  to  take  proof  of 
certain  facts  set  forth  in  the  aiiidavits  read  upon  a  motion  for  a 
writ  of  asastance.  The  motion  was  lased  upon  the  affidavit  of  the 
appellant  setting  forth  the  confinen(%ment  of  an  action  on  August  28, 
1905,  to  foredose  a  mortgage  upon  real  estate  in  the  county  of  West- 
chester, which,  it  is  averred,  was  owned  when  the  acti(»i  was  com- 
menced by  the  defendant  Gilleran ;  tliat  judgment  of  foreclosure  and 
sale  was  duly  granted  and  entered,  that  the  premises  were  sold  by  a 
referee  and  purchased  by  the  appellant,  and  that  the  report  of  sale  was 
confirmed  on  February  27,  1907 ;  that  after  the  commencement  of  the 
action  and  filing  of  the  notice  of  pendency  Gilleran  conveyed  said 
premises  to  the  New  York,  Westchester  &  Boston  Railway  Company, 
which  entered  into  possession,  and  on  August  1,  1907,  refused,  upon 
exhibition  of  his  deed  by  appellant  and  demand,  to  surrender  the  prem- 
ises or  to  let  him  into  possession.  The  railway  company  opposed  the 
motion,  alleging  that  before  the  commencement  of  the  action  Gilleran 
conveyed  the  premises  in  dispute  to  it;  that  it  entered  into  possession 
and  commenced  the  construction  of  its  roadbed  thereon,  but  did  not 
recca'd  its  deed  until  August  IB,  1906 ;  that  one  William  Taylor  was 
the  owner  of  the  mortgage  foreclosed,  that  he  stxggested  the  procuring 
of  the  deed  by  the  company,  and  that  both  he  and  his  attorney  in  the 
foreclosure  action  knew  before  its  ccnnmencement  that  the  ccmpany 
had  purchased  and  was  in  possession  of  the  premises ;  that  the  plain- 
tiff in  said  action,  Sarah  A.  Neal,  was  a  relative  and  member  of  the 
family  of  said  Taylor,  had  no  interest  in  said  mortgage,  and  was  a 
mere  dummy  for  Taylor,  and  acting  in  his  interest  and  to  conceal  his 
<»nnection  with  the  matter ;  that  appellant  was  not  a  purchaser  for 
value  without  notice;  that,  when  the  sale  under  the  foreclosure  pro- 
ceedings was  made,  its  deed  was  recorded,  it  was  in  possession  of  the 
land,  its  eight  of  way  embankment  was  constructed  over  the  land,  and 
notice  thereby  was  giym  to  any  proposed  purchaser  of  its  claim  to 
some  right  in  the  premises ;  that  appellant  purchased  for  $1,700  and 
immediately  endeavored  to  induce  the  company  to  purchase  to  save 
its  rights  at  an  increased  and  excessive  price ;  that  the  ctHnpany  had 
no  notice  of  the  foreclosure  proceedings,  and  was  not  made  a  party 
thereto;  that  if  the  motion  was  granted  the  company  would  be  seri- 
ously damaged,  its  line  of  railway  interrupted,  its  construction  inter- 
fered with,  and  work  theretofore  done  destroyed,  while,  if  denied. 
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the  moving  party  would  not  be  damaged,  in  an  action  for  posses- 
sion he  could  be  ^equately  compensated  in  damages ;  and  tiiat  upon 
the  trial  of  such  an  acticm  the  company  would  be  able  to  prove  that  it 
procured  the  deed  of  Gilleran  with  the  knowledge  of  the  plaintiff,  her 
attorn^,  and  Taylor,  who  was  the  real  party  in  interest  and  the  real 
plaintiff  in  Uie  action,  and  knew  of  the  ownership  of  the  premises  be- 
fore the  commencement  of  the  action  and  filing  of  the  lis  pendens. 
When  these  affidavits  were  read  the  appellant  a^ced  leave  to  file  affi* 
davits  in  reply,  which  the  court  refused,  and  vtpoa  its  own  madoa 
made  the  order  from  whidi  this  appeal  is  taken;  tiie  order  providing: 

**Tbat  on  sadi  reference  nld  E.  Daniel  Miner  [tlie  appellantl  may  produce 
and  examine  witnesses  to  contradict  the  facts  stated  In  said  affldavits  of  said 
Ookeley,  Baell,  and  Olllenui,  and  to  prove  soch  other  facta  In  support  of  said 
motion  as  be  may  be  advised." 

Upon  the  facts  presented  the  order  was  prc^)er,  and  it  was  a  (H'oper 
exercise  of  the  power  vested  in  him  by  section  1015  of  the  Code  of 
Civil  Procedure.  Matter  of  Hanlem,  66  App.  Div.  161,  72  N.  Y. 
Supp.  433.  The  case  presented  serious  questions,  dependent  upon  con- 
flicting affidavits,  creating  disputed  questions  of  fact  upon  which  the 
motion  must  turn,  and  it  was  essential  for  the  proper  determinaticHi 
of  these  questions  that  the  affiants  should  be  cross-examined.  Instead 
of  permitting  the  appellant  to  file  additional  affidavits,  the  court  sent 
it  to  a  referee,  reserving  to  the  appellant  the  right  to  give  sudi  addi- 
tional evidence  in  support  of  his  motion  as  he  might  desire.  It  aeons 
to  me  that  tMs  was  a  proper  and  commendable  coarse  for  the  court  to 
take,  and  tiiat  the  order  should  be  affirmed,  with  costs.  AH  caoncnr. 


(Supreme  Ooort.  App^te  DIvIalaa,  Second  D^artmoit.  Jannaty  10.  1906.> 

Mdxicipai.  OoBFOBATioire— Pobuo  iMPBovncKKTs— Bids — Nomaoccptahck — 
AonoH  roB  Dahaoes. 

New  Bodielle  Charter,  Lews  1899,  p.  163.  c.  128,  |  83,  provides  that  In 
case  of  improvements  coating  over  $200  the  dty  shall  advertise  for  bida 
and  that  the  contract  shall  be  let  to  the  lowest  responsible  bidder.  De- 
fendant asked  for  bids  for  the  grading  of  city  streets,  reserving  the  rigbt 
to  reject  any  or  all  bida.  Plaintiff,  who  was  then  solvmt  and  qnallfled  to 
do  the  woA.  filed  the  lowest  bid ;  bnt  it  was  rejected,  and  the  ocmtract  let 
to  the  next  highest  biddor.  B^d,  that  plaintiff  could  not  raoover  damages- 
from  the  dty  for  loas  of  profits  bj  the  city's  wrongful  oMidoct  In  falUng 
to  award  the  contract  to  him. 

[Ed.  Note^Fw  caaes  In  point,  see  Cent  Dig.  vol.  86.  Municipal  Oor- 
piwatloD^  {  8S2.] 

Exceptions  from  Trial  Term. 

Actiop  by  Frank  W.  Molk^  against  the  dty  of  New  Rochdle.  A 
judgment  was  rendered  dismissing  the  complaint,  and  plaintiff's  excep- 
tions were  ordered  to  be  heard  in  the  Appellate  Division  in  the  first  in- 
stance.  Exceptions  overruled.   Judgment  sustained. 


Argued  before  JENKS,  HOOKER.  GAYNOR,  RICH,  and  MIL- 
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L.  Laflin  Kellogg  (Alfred  C.  Pette,  on  the  brief),  for  plaintiflF. 
William  D.  Sawyer,  for  defendant 

RICH,  T.  The  facts  in  this  case  are  substantially  as  follows:  The 
defendant^  charter  (Laws  1899,  p.  168,  c.  138,  §  38)  provides: 

"Whenever  any  expoicUttires  to  be  made  or  Incurred  by  the  common  coQnctl< 
or  city  board  or  any  city  officer  In  behalf  of  the  dty  for  work  to  be  done,  or 
materials  or  supplies  to  be  furnished,  except  ordinary  repalrii^  and  macadam- 
izing of  streets,  shall  exceed  two  hundred  dollars,  the  city  clerk  shall  ad- 
Tcrtlse  for  and  rec^lTe  proposals  therefor,  in  each  manner  as  the  common  coun- 
cil, or  as  the  board  or  officer  charged  with  making  such  contract  shall  pre- 
scribe, and  the  contract  ther^or  shall  be  let  to  the  lowest  req;wnBlbte  bidder^ 
who  shall  execnte  a  bond  to  said  city  with  one  or  more  sureties,  belnt  free- 
holders,  fOr  the  faithful  performance  of  the  contract,^'  etc 

The  defendant's  common  council  caused  a  notice  to  be  published  for 
sealed  iMYq)osals  for  regulating  and  grading  certain  of  its  streets,  stat- 
ing in  the  advertisenwnt: 

miB  common  coandl  reaerres  the  right  to  reject  any  and  all  Uds.** 

The  plaintiff  duly  filed  proposals  for  a  portion  of  the  work.  Six 
bids  were  received,  including  plaintifTs,  which  were  referred  to  the 
street  and  sidewalk  committee  of  the  common  council  and  the  dty  en- 
gineer to  be  tabulated,  the  result  of  which  established  the  plaintiff 
to  be  the  lowest,  with  a  bid  of  $61,626.30;  Ensinger  Bros,  were  next 
lowest,  with  a  bid  of  $64,204.40;  and  the  other  bids  ran  from  $69,150- 
to  $84,396.  The  committee  and  engineer  reported  this  result  to  the 
common  coundl,  with  their  recommendation  that  the  contract  for  the 
improvement  for  which  the  plaintiff  bid  be  awarded  to  Ensinger  Bros. 
On  the  filing  of  this  report  tlie  coundl  rejected  plaintiff's  bid  and 
awarded  the  contract  to  Ensinger  Bros,  at  the  amount  of  their  bid, 
$64,204.40,  a^nst  plaintiff's  written  protest  that  he  was  the  lowest 
responsible  bidder  and  entitled  under  the  charter  provisions  to  the- 
contract  He  thereupon  brought  this  action,  in  which  he  seeks  to  re- 
cover damages  alleged  to  have  been  sustained  through  loss  of  prdits 
by  the  refusal  of  the  C(»nmon  council  to  award  the  contract  to  him. 
Tht  learned  trial  justice,  at  the  close  of  plaintiff's  evidence,  upon  de- 
fendants motion,  dismissed  the  ccnnplaint,  holding  as  matter  of  law 
that  the  action  could  not  be  maintamed,  and  the  correctness  of  this- 
decision  presents  the  only  question  for  our  consideration. 

The  pUintiff  was  the  lowest  bidder,  and  at  the  time  of  filing  his 
proposal  he  was  solvent,  and  by  experience  was  qualified  to  do  the 
work.  There  was  a  failure  on  his  part  to  comply  with  the  require- 
ment to  verify  his  proposal,  no  signature  being  attached  to  the  affidavit^ 
although  the  notary  attached  his  signature  and  office  thereto,  which  th& 
fdamtiff  contends,  under  the  decision  of  McCord  v.  Lauterbach,  91 
App.  Div.  315,  86  N.  Y.  Supp.  503,  made  the  bid  irre^lar,  and  jus- 
tified its  rejection  by  the  council;  and,  while  the  case  is  an  authority 
for  this  contention,  we  do  not  care  to  determine  the  question  here  pre- 
sented upon  that  ground.  The  plaintiff  relies  upon  People  ex  reL 
Coughlin  v.  Gleason,  121  N.  Y.  631,  25  N.  E  4,  as  authority  for  his 
contenticm  that  imder  the  provisions  of  defendant's  charter  it  was  oblig- 
atory upon  tlw  common  coundl,  if  it  awarded  the  contract  to  either 
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of  the  bidders,  to  award  it  to  plaintiff  ;  that  no  right  existed  for  theii 
arbitrary  rejection  of  plaintiff's  bid  in  favor  of  a  higher  bidder ;  and 
that,  in  the  absence  of  proof  of  facts  tending  at  least  to  show  that  plain- 
tiff was  not  responsible,  his  rig^t  to  recover  the  damages  sustained 
through  loss  of  profits  was  established.  Conceding  this  contention 
(with  the  exception  of  the  right  of  recovery),  the  cases  cited  by  coun- 
sel do  not  sustain  the  proposition  that,  upon  the  facts  disclosed  by  the 
record  before  us,  the  unsuccessful  bidder  may  maintain  an  action 
against  the  municipality  to  recover  the  damages  he  is  alleged  to  have 
sustained  through  loss  of  profits.  The  case  of  People  ex  rel.  Coughlin 
V.  Gleason,  supra,  presents  a  motion  for  a  peremptory  writ  of  man- 
damus directed  to  the  mayor  of  Long  Island  City,  commanding  him 
to  issue  a  warrant  to  the  relator  for  a  sum  audited  and  allowed  him 
as  a  contractor  by  the  common  council  of  said  city.  That  body  had 
Awarded  a  contract  over  the  veto  of  the  mayor  to  a  higher  bidder,  and 
it  was  sought  to  compel  the  mayor  to  draw  a  warrant  in  his  favor  for 
some  portion  of  the  contract  price  audited  and  allowed  by  the  com- 
mon council.  The  mayor  resisted  the  motion  u^on  the  ground  that 
the  contract  was  illegal  and  Void.  That  case  does  not  sustain  the  con- 
tention that  an  action  may  be  maintained  for  damages. 

No  contractual  relation  existed  between  the  parties  in  the  case  at 
bar,  and  I  am  unable  to  find  any  authority  in  support  of  the  exist- 
ence of  a  right  to  recover  damages  in  such  an  action.  The  authori- 
ties cited  by  plaintiff  are  all  based  upon  an  acceptance  of  the  bid, 
which  established  a  contractual  relation  from  which  flowed  the  right 
of  recovery.  As  has  been  repeatedly  held,  a  provision  for  the  award 
of  a  contract  to  the  lowest  responsible  bidder,  by  a  municipal  corpo- 
ration, is  intended  to  benefit  the  taxpayers,  and  not  the  bidder.  The 
duty  is  a  public  one,  and  not  for  the  benefit  of  individuals  or  the  pro- 
motion of  private  interests.  Its  violation  does  not  inure  to  the  benefit 
of  the  lowest  bidder,  and  the  statute  creates  no  liability  in  terms  for 
«uch  violation.  Had  the  plaintiff  commenced  the  proper  jiroceedii^ 
against  the  defendant's  common  council  to  prevent  its  entering  into  a 
contract  with  Ensinger  Bros.,  and  to  compel  the  award  of  tiie  con- 
tract to  him,  he  might  have  found  relief,  and  the  very  results  contem- 
plated by  the  statute  would  have  been  effected ;  but  there  is  no  rule 
of  law  permitting  the  recovery  of  damages  by  the  lowest  responsible 
bidder  in  an  action  brought  gainst  the  municipality  upon  the  facts 
presented  by  this  record. 

The  exceptions  taken  at  the  trial  must  be  overruled,  the  decision 
of  the  trial  court  in  dismissing  the  complaint  sustained,  and  judgment 
entered  upon  the  dismissal,  with  costs. 

Bzcepttone  overruled,  and  Judgmeat  affirmed,  wttli  costs.  AU  ooncar. 
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FRANKLIN  T.  DI  CLBMENTB  et  aL- 

(Snpreme  Oonrt,  Appellate  DlrlBlon.  Second  Department   Jannarr  10,  1908.) 

HoKTOAOES—FosEOLOBUBB— Infant  DsraNDANTS— Pbocedubk. 

Where,  la  a  mortgage  foreclosure  salt,  the  court  directed  the  referee 
to  take  the  proof,  and  plalntltTB  agent  was  examined  as  to  the  mortgage, 
payments  made  thereon,  and  the  amomit  due,  there  was  a  compliance  with 
court  role  60,  providing  for  an  order  of  reference  directing  the  referee 
to  take  proot  and  a  Judgment  of  foreclosure  was  not  erroneous  because 
the  refwee  Uxk  no  i^oof  of  heirship  of  Infant  and  absent  defendants,  aa 
flie  guardian  ad  litem  making  the  usaal  answer,  where  no  prool  could 
have  affected  the  result 

Appeal  from  Special  Term,  Kings  Coimty, 

Action  by  Margaret  J.  Franklin,  as  sole  surviving  executrix  of 
Rachel  Margaret  Gilsey,  deceased,  against  Teresa  Di  Clemente  and 
others.  From  an  order  denying  a  motion  to  compel  Francesco  Di 
Brienza  to  ccxnplete  his  purcbiase  at  a  mortgage  fOTcdosurie  sale,  plain- 
tiflf  appeals.  Reversed. 

Argued  before  WCX)DWARD,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

Henry  J.  Davenport  (Harry  Percy  David,  on  the  brief),  for  appel- 
lant 

James  C.  Danzilo,  for  respondent  Di  Brienza. 

WOODWARD,  J.  The  order  appealed  from  denies  a  motion  to 
compel  the  purchaser  at  a  foreclosure  sale  to  complete  the  purchase. 
The  learned  Special  Term  has  held  the  title  in  question  to  be  unmarket- 
able, because  the  referee  took  no  proof  of  the  heirship  of  infant  and 
absent  defendants ;  the  guardian  ad  litem  having  macw  the  usual  an- 
swer and  rule  60  requiring  in  such  case  that : 

"Tnte  orHer  of  reference  shall  also  direct  the  persob  to  whom  It  is  referred  to 
take  proof  of  the  facts  and  clrcamstanccs  stated  In  the  complaint  and  to  ex- 
amine the  plaintiff  or  his  agent  on  oath." 

The  court  was  of  the  opinion  that  Smith  v.  Warringer,  41  Misc. 
Rep.  94,  83  N.  Y.  Supp.  655,  was  applicable,  and  held  that  the  plaintiff 
offered  no  evidence.  If  no  evidence  had  been  offered  in  this  case  by 
the  plaintiff,  that  case  might  be  in  point;  but  here  the  order  of  ref- 
erence contained  the  proper  directions,  and  the  plaintiff's  agent  was 
examined  under  oath  before  the  referee  as  to  the  mortgage,  the  pay- 
ments made  thereon,  and  the  amount  due.  A  single  paragraph  from 
the  oinnion  wUl  distinguish  the  Smith  Case,  41  Misc.  Rep.  97,  83  N. 
Y.  Supp.  666: 

"The  order  of  reference  does  not  contain  the  directions  required  by  the  rule, 
and  no  pnot  whatever  was  taken  h7  the  referee  to  compute." 

In  the  case  at  bar  it  is  difficult  to  see  how  any  amount  of  evidence 
of  heirship  could  have  affected  the  judgment  of  foreclosure  which  nec- 
essarily followed,  and  it  should  be  noted  that  it  is  none  of  the  parties 
to  the  action  who  is  objecting.  No  case  has  been  cited  where  an  ap- 
pellate court'  has  ui^eld  such  a  strict  compliance  with  the  rule,  and 
there  are  several  cases  in  which  the  Court  of  Appeals  has  held  certain 
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omissions  to  follow  the  rules  of  practice  to  be  mere  irregularities,  not 
available  to  (xie  not  a  party  to  the  action.  In  my  opinion  the  rule 
was  suiliciently  c<MnpKed  with  and  the  court  had  jurisdiction  to  grant 
the  judgment. 

The  order  appealed  from  should  be  reversed,  and  the  motion  granted. 

Order  reversed,  with  |10  costs  and  dlabursements,  and  motion  granted,  wltb- 
costs.  All  coDcur. 


GOX^Bl  et  aL  T.  OOUD  et  aL 

(Supreme  Gonrt  Trial  Term,  Wyoming  County.  Tannery  18,  1008.) 

1.  Tenanot  ih  CoincoN— Possessior  or  Pbeubes  bt  Co-Tbhawt— Patmbht 
or  Taxes— RsPAiaa 

While  a  t«umt  In  common  la  In  possession  of  real  property  owned  In 
common,  he  cannot  be  charged  with  rent,  but  must  pay  taxea  and  ordinary 
lepain, 

[Ed.  Note.— For  cases  bi  point,  see  Cent  Dig.  toL  46,  Tenancy  In  Com- 
mon, H  88-091,] 

3.  Buo— GfWFENSATzoiT  OT  Co-TEnAHT  OoiXEonita  Bams. 

In  the  absmce  of  an  agreement,  one  tenant  in  common  Is  not  entitled' 
to  compensation  for  collecting  rents  belonging  to  himself  and  bis  co-tei- 
ants. 

[Ed.  NotOi^Fw  cases  in  point;  see  Cmt  Dig.  toL  40,  Tenan<7  In  Com- 
mon, I  98.] 

S.  SaIIB— pATUm  OF  TAXSI  bt  CO-TSNAIIT— Void  ASSSSBlfElTT— LiABiLirras- 
OF  OtHBB  CO-l^AMTSi. 

Assessments  ft>r  taxation  of  property  belonging  to  the  estate  of  Lodnda 
A.  Cole  as  the  *'CoIe-CheBter  Est"  were  Toid,  and  never  became  a  ilea 
on  the  property,  and  their  payment  by  one  traant  tn  common  did  not  ren- 
der the  co-tenants  liable  for  any  part  thereof. 

(Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  toI.  41^  Tmant^  In  Com- 
mon, I  86.] 

Action  by  John  B.  Cole  and  another  against  Charles  S.  Cole  and* 
another  for  settlement  of  accounts  as  tenants  in  ommon.  Ju<^;ment 
settling  accounts. 

Frank  M,  Brown,  for  plaintiff. 
Elmer  £.  Charles,  for  defendant 

WHEELER,  J.  This  is  an  action  to  settle  the  accounts  of  the 
parties  to  this  action  for  rents  received  and  moneys  expended  in  re- 
lation to  several  parcels  of  real  estate  owned  by  them  as  tenants  in- 
commcm  as  heirs  at  law  of  Lucinda  A.  Cole,  who  died  intestate  on  March 
19,  1900.  The  prc^rty  was  partitioned  b^  proceeding  taken  in  aa 
action  broi^ht  tor  that  purpose;  but  pending  the  partition  the  vari- 
ous parties  received  and  expended  various  moneys  in  relation  to  the 
property  in  question.  The  differences  arise  over  certain  items  of  the 
accounts  of  some  of  the  parties,  which  will  receive  attention  seriatim. 

The  plaintiffs  credit  themselves  with  the  payment  of  certain  taxes  on 
what  was  known  as  the  "homestead  property,"  consisting  of  a  house 
and  lot  in  the  village  of  Warsaw,  which  they  occupied  during  the  pe- 
riod  in  question.  The  defendants  claim  that,  inasmudi  as  tiiey  lived  in^ 
and  occupied  this  place  and  had  the  benefit  of  its  use  without  tiie  pay- 
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ment  of  rent  to  their  co-tenants,  they  are  equitably  chargeable  with 
the  duty  of  paying  taxes  and  making  ordinary  repairs.  This  is  the 
law.  While  a  tenant  in  common  is  in  possession  of  premises,  he  can- 
not be  charged  with  rent,  but  must  pay  taxes  and  ordinary  repairs. 
McAlear  v.  Delaney,  19  Wkly.  Dig.  252.  This  is  certainly  an  equita- 
ble rule.  A  tenant  ought  not  to  be  permitted  to  enjoy  the  benefit  of  the 
use  and  occupation  of  real  property  without  bearing  the  burdens  of 
keeping  the  premises  in  ordinary  repair  and  of  keepii^  down  the  taxes 
on  the  same. 

The  plaintiffs  also  credit  themselves  with  commissions  for  collect-, 
ing  the  rents  of  other  parcels  of  the  real  estate  owned  in  common. 
These  items  must  be  disallowed.  In  the  absence  of  an  agreement,  one 
tenant  in  common  is  not  entitled  to  c(»npensation  for  collecting  rents 
belonging  to  himself  and  his  co-tenants.  Myers  v.  Bolton,  157  N.  Y. 
399,  52  N.  E.  114. 

The  plaintiffs  also  credit  themselves  with  certain  taxes  paid  as 
follows:  July  13,  1904,  village  corporation  taxes,  $86.84;  July 
26,  1905,  village  corporation  taxes,  $99.80 ;  September  21,  1905, 
school  taxes,  $57.95.  These  taxes  were  assessed  against  "Cole- 
Chester  Est."  The  estate  was  the  estate  of  Lucinda  A.  Cole,  and 
not  the  estate  oS  "Chester  Cole."  These  assessments  were  there- 
fore absolutely  void,  and  never  became  a  lien  on  the  property.  Trow- 
bridge v.  Horan,  78  N.  Y.  439 ;  Cromwell  v.  McLean,  123  N.  Y.  474, 
62  N.  E.  932;  Matter  of  McCue,  162  N.  Y.  235,  56  N.  E.  627;  Peo- 
ple V.  Gaus,  169  N.  Y.  28,  61  N.  E.  987.  We  think,  therefore,  that  the 
plaintiffs  could  not  pay  an  absolutely  void  assessment  and  deduct  the 
amounts  paid  from  uie  rents  collected. 

With  tiiese  correcticms  the  account  as  stated  should  stand.  The 
court  regrets  it  is  forced  to  disallow  tiie  items  of  taxes  erroneously  as- 
sessed and  evidently  paid  in  good  faith  by  the  plaintiffs.  In  view  of 
this  fact,  and  the  fact  that  costs  of  the  action  are  in  the  discretion  of 
the  court,  no  costs  will  be  allowed  to  ei^er  par^. 

Let  judgment  be  entered  accordingly. 


PASB  V.  WOODSIDE  HBQLOHTS  LAND  CORP. 
Ohipreme  Court,  Appellate  Division,  Seccmd  Department   Jannarr  17,  lOOS.) 

OOUKTB— MUNXOIPAI.  COtlBTS— PBBSnUFTIONB— ObDSB  VOB  NSW  TBXAI.. 

Under  Supreme  Court  ra]e  81,  requiring  an  order  granting  a  new  trial, 
except  on  exceptions  taken  during  tbe  trial,  to  spMlfy  tlie  grounds  on 
which  It  was  granted,  and  under  Municipal  Court  Act,  Laws  1002,  p.  1406, 
c.  680,  i  20,  making  the  Supreme  Court  rules  applicable  to  the  Municipal 
Conrt  of  New  York  City,  It  will  be  assumed  an  order  of  that  court  granting 
a  new  trial  was  made  upoa  exceptions,  where  It  does  not  specify  tbe 
grounds. 

Appeal  from  Municipal  Court,  Borou^  of  Queens,  First  District. 

Action  bv  Henry  J.  Pase  against  the  Woodside  Heights  Land  Cor- 
poration. ^Tom  an  order  setting  aside  a  verdict,  plaintiff  appeals.  Af- 
firmed. 
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Argued  before  JENKS.  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, J  J. 

Gregg,  O'Leary,  Frank  &  De  Witt,  for  ^ipellant 
George  L.  Glaser,  for  respondent 

JENKS,  J.  The  court,  upon  the  rendition  of  the  verdict,  set  it  aside 
and  ordered  a  new  trial.  It  must  be  assumed  that  the  order  was  made 
upon  the  exceptions.  Rule  31.  Supreme  Court;  section  20,  Municipal 
Court  Act  (Laws  1902,  p.  1496,  c.  580).  I  think  that  the  order  was 
right,  inasmuch  as  the  learned  Municipal  Court  charged  the  jury  that 
the  defendant  was  btmnd  to  use  extraordinary  care,  whidi  is  not  til* 
rule. 

Order  of  the  Municipal  Court  affirmed,  with  costs.  All  concur. 


PEOPLE  T.  OABVBMTO. 

(Supreme  Otrort,  Appellate  DlTiBlOD,  Second  D^rtment  January  24,  1906.> 

WfeAPons— GanaMAL  PBoanunoHS— DnDiiros— fiumcixHOT. 

Erldenoe  keltf  not  to  support  a  conrlctlon  under  Pen.  Code,  H  410,  ilU- 
of  carrylDf  a  concealed  weapon. 

[Ed.  Notfc— For  caws  in  point,  see  Oent  Dig.  tdL  48»  Weaponi^  1  29iJ 
Bldi,  J.,  diiwiCTit***gi 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 

Zeanibria  Carvelto  was  convicted  of  carrying  a  concealed  weapon^ 
and  iTom  the  judgment  of  conviction,  and  an  order  denying  a  new  trial, 
he  appeals.  Reversed,  and  prisoner  discharged. 

Argued  before  WOODWARD.  TENKS»  RICH,  MILLER,  and 
GAYNOR,  JJ. 

Thomas  Kell^,  for  appellant. 
Peter  P.  Smith,  for  the  People. 

MILLER,  J.  The  defendant  was  convicted  by  the  Court  of  Special 
Sessions  of  the  crime  of  carrying  concealed  weapons,  and  was  sen- 
tenced to  three  months'  imprisonment  in  the  Kings  county  penitentiary. 
This  appeal  is  from  the  judgment  of  conviction. 

The  pertinent  provisions  of  the  Penal  Code  are  as  fellows: 

"Sec.  410.   •  •   •  Any  person  onx  the  age  of  sixteen  years,  wbo  staall- 

have  or  carry  concealed  upon  bis  person  In  any  city  or  village  of  this  state, 
any  pistol,  reTolver  or  other  firearm  without  a  written  license  therefort  tiiere- 
tofore  Issued  to  him  by  a  police  magistrate  of  snch  city  or  village,  or  in  such 
manner  as  may  be  prescribed  by  ordinance  of  such  dty  or  village  shall  t>e- 
gullty  of  a  mlademranor.  •   •  • 

"Sec.  411.  The  possession,  by  any  person  other  than  a  public  officer,  of  any 
of  the  weapons  speclfled  in  tlie  last  section,  concealed  or  farttve^  carried  on. 
tbe  person,  is  preanmptlTe  evidence  of  carrying  or  concealing,  or  possessing 
with  Intent  to  use  tbe  same  in  violation  of  that  section.'* 

The  complainant,  a  police  officer,  testified  on  his  direct  examination 
that  he  arrested  the  defendant  on  Navy  street,  in  front  of  a  caf6,  and 
that  he  saw  the  latter  draw  a  loaded  revolver  from  under  his  coat. 
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On  cross-examination  he  admitted  that  the  defendant  was  mside  the 
caf^,  and  that  the  latter  had  the  revolver  in  his  hands  when  the  wit- 
ness saw  him;  hut  he  subsequentlv  reasserted  having  seen  the  de- 
fendant take  the  revolver  irom  underneath  his  coat  The  defendant 
testified  that,  having  eaten  his  supper  in  the  restaurant,  as  he  was  pay- 
ing for  it  he  noticed  the  revolver  in  the  money  drawer,  which  the  res- 
taurant keeper  had  drawn  out ;  that  he  asked  to  see  it,  and  was  exam- 
ining it  when  he  was  arrested  by  the  officer.  He  is  corroborated  by 
the  restaurant  keeper.  The  question  is  thus  presented  whether  the 
people  met  the  burden  of  proving  beyond  a  reasonaUe  doubt  that  the 
weap<Mi  was  rancealed  or  furtivdy  carried  by  the  defendant  on  his 
person. 

In  view  of  the  contradictions  in  the  complainant's  testimony,  I  do 
not  think  so.  There  is  nothing  in  the  attending  circumstances  to  cast 
doubt  on  the  story  told  hy  the  restaurant  keeper  and  the  defendant. 
In  fact,  the  story  is  a  probable  one,  and  accounts  for  the  defendant 
having  the  revolver  in  his  hands  at  the  time  he  was  arrested.  It  is 
not  claimed  that  any  quarrel  was  taking  place,  or  that  the  defendant 
was  doing  anything  except  to  examine  the  pistd ;  and  it  is  much  more 
likdy  that  he  vras  lot^ii^  at  the  {HStol  of  some  one  else  than  that  he 
had  drawn  his  own  from  his  pocket  in  tiiis  public  place,  vnthout  any 
occasion  whatever  for  so  doing.  The  dficer  does  not  say  that  he  saw 
the  defendant  draw  the  revolver  from  his  pocket.  According  to  his 
testimony  the  defendant  appeared  to  take  it  from  beneath  his  coat; 
but  the  officer  was  in  the  street  and  the  defendant  was  inside  the  cafe, 
15  feet  away,  and,  while  the  situation  may  have  appeared  to  the  c^cer 
as  he  describes  it,  he  might  easily  have  been  mistaken.  In  fact,  I  think 
it  is  apparent  from  his  testimony  that  he  sunply  saw  the  revolver  in 
the  defendant's  hand;  and,  while  he  may  be  sincere  in  thinking  that 
he  saw  it  taken  from  under  the  defendant's  coat,  that  is  an  inference 
on  his  part.  At  any  rate,  this  uncertain  testimony  ought  not  to  over- 
come positive  testimony,  particularly  as  the  latter  gives  the  most  rea- 
sonable account  of  the  transaction.  The  defendant  was  presumed  to 
be  innocent,  and  no  presumption  to  the  contrary  could  be  indulged  in 
until  it  was  ^own  that  the  weapon  was  "concealed  or  furtively  carried 
on  his  person." 

The  judgment  of  conviction  is  reversed. 

Judgment  of  tbe  Court  of  Special  Sessloos  reversed,  and  prisoner  dUchare- 
ed.  AU  concnr,  except  RICH,  J.,  wbo  dlaaoita. 


(123  App.  Dlv.  1580       

9RA8BR  V.  OITT  OP  BUFFALO. 

(Snprane  Conrt,  Appellate  Division,  Foiirtb  Departmoit.  January  8.  190S.) 

Damages— PuaoRU.  Injubixs— Pbofxtb  ot  BcBinEas— Pkhsonai.  Eabninob. 
Plaintiff,  at  the  time  of  his  Injury,  was  a  merchant  tailor,  who  took 
orders  for  clothes  which  be  cut  from  goods  on  hand  and  ordered,  and  hired 
workmra  by  the  piece  to  make  tbem  up.  lie  carried  a  stock  of  goods 
Taloed  at  fl.200,  had  no  one  In  the  office  except  himself,  and  testlfled  us 
to  the  grow  and  net  profits  of  his  bu^ess  for  bIx  years  prior  to  the  acd- 
dent  Held,  that  plalntUTi  Inveatment  of  capital  was  Insignificant  and  a 
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mere  Incident  to  the  performaoce  of  services  almost  Mitlrely  petwrnal,  so 
that  proof  of  profitg  of  the  bneineas  was  competent  to  sbow  loss  of  eamp 
logs  as  an  element  of  damage. 
[Ed.  Note^For  cases  in  point  see  Cent  Dig.  toL  IB,  Damages,  1  49a] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Alexander  Fraser  against  the  city  of  Buffalo.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  defendant's  motion 
for  a  new  trial  on  the  minutes,  defendant  appeals.  Affirmed  on  con- 
■dition. 

Amaed  before  McLENNAN,  P.  J.,  and  SPRING,  WILUAMS, 
KRXfSE,  and  ROBSON,  JJ. 

Louis  E.  Desbecker  and  John  W.  Ryan,  for  appellant. 
Carltcm  E.  Ladd,  for  respondent 

WIIXIAMS,  J.  The  judgment  and  order  should  be  affirmed,  with 
-costs.  The  action  was  brought  to  recover  damages  for  personal  m- 
juries,  alleged  to  have  resulted  from  the  defendant's  negligence.  The 
plaintiff  fell  upon  an  accumulation  of  ice  upon  a  sidewalk  and  received 
quite  serious  injuries.  The  recovery  was  for  $4,500  damages.  It 
is  claimed  improi>er  evidence  was  admitted  in  the  case,  and  tended  to 
•cause  so  large  a  recovery.  The  only  question  we  care  to  consider 
in  an  opinion  relates  to  this  subject. 

The  plaintiff  was  eng^ed  in  the  business  of  a  merchant  tailor. 
He  had  an  office,  took  orders  for  clothes,  cut  them  irom  goods  he  had 
at  hand  or  ordered,  and  hired  workmen  by  the  piece  to  make  up  the 
clothes.  He  carried  a  stock  of  goods,  valued  at  $1,200.  He  had  no 
one  in  his  office  with  him.  The  court,  under  objection  and  exccjption, 
permitted  the  plaintiff  to  give  evidence  as  to  the  profits  of  his  business 
for  six  years  prior  to  the  accident,  and  in  charging  the  jury  with  ref- 
■erence  to  this  element  of  damages  said : 

"He  has  given  evidence  before  you  tending  to  show  the  gross  receipts  from 
bis  business  for  some  six  years  prior  to  the  accident,  and  be  bas  given  an 
estimate  to  you  of  what  part  of  that  was  profit;  In  other  words,  what  part 
of  that  represented  the  earnings  from  his  own  personal  services.  He  claims 
that  aboat  00  per  cent  of  the  entire  receipts  represented  the  cost  of  the  goods 
and  the  cost  of  the  work  on  the  goods  1^  other  people  in  malting  the  gannenta, 
and  that  It  left  about  40  per  cent  for  his  own  services,  exciting  that  he  had 
to  pay  the  rent  out  of  that.  As  X  figured  roughiy,  the  lowest  gross  earnings 
during  those  years,  figured  in  this  way,  at  60  per  cent  expenses  and  40  per 
cent,  profits,  with  the  office  rent  dedncted,  would  show  that  his  net  earnings 
for  this  corresponding  period  of  six  months  in  one  of  the  six  years  preceding 
the  accident  was  $S75— that  Is,  the  lowest  amount  according  to  his  testimony 
— and  that  the  highest  amount  of  his  net  earnings,  deducting  his  office  ex- 
penses and  the  expense  of  the  cost  of  goods  and  manufacture,  for  any  of  these 
years  was  $1,126  for  this  corresponding  six  months.  Now  these  figures  are 
not  controUlnig  upon  you.  The  application  of  these  flgnres  Is  Just  this:  Of 
course,  It  Is  quite  uncertain  what  a  man  would  earn  In  the  future ;  but  a  man, 
who  had  a  business  such  as  he  had,  a  Jury  Is  permitted  to  receive  and  hear  the 
•evidence  as  to  what  bis  earnings  have  been  for  a  reasonable  period  of  time  as 
an  aid  to  them  in  looking  into  the  future  and  seeing  what  bis  bu^ness  would 
probably  be  during  the  period  of  disability  during  the  period  of  six  months 
here  that  he  claims  he  was  Incapacitated  from  performing  work,  except  to 
the  extent  of  a  small  amount  you  will  remember.  I  think  he  said  the  gross 
receipts  during  the  six  months  were  $601,  and  the  cost  of  goods  and  office 
cent  would  nearly  equal  that  or  practically  equal  that  Of  course^  as  I  ob- 
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serred,  tbese  figures  are  not  at  til  controlllnr.  It  Is  for  yon  to  naj  what  tbe 
probabllltleB  are,  If  tbls  man  bad  not  been  Injured,  be  wonld  have  earned 
in  bla  bnslnesa  during  those  six  nMrnths,  and  tbese  flgnrea  are  glvoi  to  aid 
ym  in  arrlTlng  at  a  proper  conclnaimi  on  that  aabject'* 

An  exception  was  taken  to  these  instructions,  and  the  court  was 
requested  to  charge  that  there  was  no  evidence  on  which  they  could 
base  an  award  for  loss  or  injury  to  his  business,  which  was  declined, 
-with  excqition.  We  think  no  error  was  committed  by  the  trial  court 
in  receiving  this  evidence  and  submitting  it  to  the  jury  in  the  charge. 
We  need  only  refer  to  two  cases  decided  by  the  Court  of  Appeals. 
Kronold  v.  City  of  New  York,  186  N.  Y.  40,  78  N.  E.  57S ;  Weir  v. 
Union  Ry.  Co.,  188  N.  Y.  416,  81  N.  E.  168,  and  cases  therein  re- 
ferred to.  The  opinions  in  these  two  cases  considered  the  former  de- 
cisions of  the  Court  of  Appeals.  They  are  in  no  way  conflicting, 
and  the  rule  there  laid  down  must  be  applied  in  this  case.  It  was 
as  follows: 

"Where  the  facts  disclose  such  a  prepondttanoe  ot  tiie  bnslDees  element  over 
the  personal  equation,  or  such  an  admixture  of  Qie  two  that  the  qnestlcm  of 
personal  earnings  could  not  be  safely  or  properly  segregated  from  the  re- 
turns upon  capital  Invested,  the  income  or  proflts  from  a  business  should  not 
be  considered  in  determbUng  the  amount  of  the  damages  to  which  the  plaintiff 

anUtled.** 

In  the  Kronold  Case  the  plaintiff  was  en^ged  in  selling  Swiss 
embroideries.  He  took  orders  from  shirt  waist  manufacturers,  who 
dealt  in  such  articles.  The  sales  were  made  from  designs  or  draw- 
ings procured  from  sample  embroideries.  No  considerable  stock  was 
carried  by  him;  the  capital  invested  being  approxunately  $1,000.  His 
office  expenses,  which  included  rent  and  w^es  of  an  office  boy,  did 
not  exceed  $600  a  year.  His  net  income  was  about  $3,000  a  year, 
which  was  derived  chiefly  from  his  personal  efforts  as  a  canvasser 
or  salesman.  He  employed  no  salesman  or  drummers,  but  did  the 
work  all  hiihself.  It  was  held  the  case  should  be  classed  as  one  in- 
volving the  investment  of  an  insignificant  capital,  as  a  mere  incident 
or  vehicle  to  the  performance  of  services,  almost,  if  not  quite,  purely 
personal  in  their  nature,  and  therefore  proof  of  profits  of  the  business 
could  be  given  and  considered  as  art  element  of  damages. 

In  the  Weir  Case  the  plaintiff,  who  was  usually  employed  as  a  boat- 
man, had  for  six  or  seven  months  prior  to  the  accident  rented  a  room 
immediately  adjoining  the  street  along  the  side  of  a  liquor  store.  In 
this  place  he  conductra  a  lunch  business,  and  sold  oysters,  clams,  crabs, 
lobsters,  beef  stew,  and  fish.  There  were-  sittings  for  six  to  eight 
people,  and  the  food  was  eaten  there.  Some  of  the  time  he  had  two 
or  ^ree  men.  At  the  time  of  the  accident  he  had  but  one  man.  Oys- 
ters and  clams  were  opened  as  ordered,  and  were  the  principal  articles 
of  food  sold.  The  plaintiff  purchased  them  by  the  barrel.  The  sup- 
plies and  sales  varied  to  such  an  extent  that  the  number  of  persons 
employed  wa&  changed  from  time  to  time.  It  did  not  require  any 
particular  skill  or  ability  to  manage  the  business,  and  plaintiff  had 
no  particular  skill  or  ability  in  opening  oysters  or  clams,  or  serving 
food.  He  did  a  business  of  $120  or  $140  a  week,  and  his  expenses 
for  help  were  $10  to  $119,  and  for  stock  $40,  per  week,  and  his  rent 
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$10  per  month.  He  sometimes  left  the  business  with  his  employfis^ 
and  it  was  continued  for  several  weeks  after  the  accident,  altiiough 
the  plaintiff  was  not  present.  The  business  might  have  been  con- 
tinued until  plaintiff  fully  recovered,  by  the  employment  of  help.  It 
was  held  that  evidence  as  to  profits  of  the  business  was  improperly 
received,  and  that  the  testimony  should  have  been  confined  to  the 
value  of  the  plaintiff's  individual  services  during  the  time  that  he  was 
unable,  by  reason  of  his  injuries,  to  perform  the  same;  that  imder  the 
rule  laid  down  in  the  Kronold  Case  the  question  of  personal  earnings 
was  too  much  involved  in  this  case  with  the  ordinary  chances  of  a 
business  venture  to  allow  the  profits  on  plaintiff's  business  to  be  con- 
sidered in  determining  what  damages  tiie  defendant  should  pay  to 
the  plaintiff. 

It  would  not  be  useful  for  us  to  consider,  analyze,  or  quote  irom 
the  earlier  cases,  which  were  sufficiently  referred  to  and  discussed 
in  these  two  cases.  It  may  be  unfortunate  that  the  lines  have  come  to 
be  so  closely  and  narrowly  drawn  as  to  this  element  of  profits  in  the 
measure  of  damages;  but  that  is  no  concern  of  ours.  We  are  to 
follow  the  Court  of  Appeals  as  best  we  can  in  each  individual  case. 
It  seems  to  us  our  case  is  to  be  classed  with  the  Kronold  Case,  and 
therefore  the  trial  court  properly  received  the  evidence  ocnnplained. 
of,  and  submitted  it  to  the  jury  as  it  did.   All  concur. 


FIBSBti  T.  NSW  TORE  EDISON.  CXX 
(Supreme  Court,  Appellate  Dlviaion,  Second  D^artment  January  10;  1908.> 

1.  Mastrb  and  Sbbtant— InJUBiia  to  Thibd  Pebson— NKQLioEncv— Quasnon 

rOB  JUBT. 

In  an  action  tor  death  of  plaintiff's  Intestate  while  attempting  to  operate 
an  elevator  which  defendant's  eerrant  was  repairing,  caused  by  the  tat- 
ter's transposition  of  certain  electric  wires  controlling  the  current  which, 
operated  the  elerator,  whether  nch  trausposltlou  was  negUgmce  was  for 
the  jury. 

[Ed.  Note. — For  cues  In  point,  see  Gent  XHg.  vol.  84,  Master  and  Ssrr- 

ant.  9  1274.] 

2.  Sauk— Feixow  Skbtants. 

Defmdant  having  been  employed  to  make  certain  repairs  In  electrical 
elevator  aM>lluicefl  In  the  stable  where  intestate  was  enployed,  one  of 
defeulkuit's  servants  in  the  course  of  such  work  transposed  tbe  electric 
wires  feeding  the  elevator  motor,  so  as  to  reverse  tbe  operation  of  the 
machine.  He  then  called  to  Intestate,  who  had  sometimes  operated  the 
elevator  to  try  It  Intestate  pulled  up  on  tbe  rope,  which  would  ordinari- 
ly make  the  car  descend ;  bat  Instead  the  car  went  up,  and  continued  so  ta 
do  until  it  struck  the  top  of  tbe  shaft,  when  the  cable  pulled  out,  and 
the  car  fell,  and  Intestate  was  killed.  Defendant's  servant  was  not  In 
need  of  assistance,  but  could  have  performed  the  work  himself  or  tested 
the  madblnezy  without  <^ratlng  the  car.  Held,  that  intestate,  by  acced- 
ing to  the  request  to  asrist  defendant's  servant,  did  not  temporarily  be- 
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come  a  fellow  Berrant,  so  as  to  relieve  defendant  from  liability  for  bis 
death. 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig.  vol.  84,  Master  and  8^- 
ant,  1  1216.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Cathrin  Fiesel,  as  administratrix  of  the  estate  of  Francis 
Xavier  Fiesel,  deceased,  against  the  New  York  Edison  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 

Argued  befor«  JENKS,  HOOKER,  GAYNOR,  RICH,  and  Ulh- 
LER,  JJ. 

Charles  I.  Taylor  (Heniy  T.  Hemmens,  on  the  brief),  for  appellant. 
F.  Angelo  Gaynor  Qohn  T.  Smith,  on  the  brief),  for  respondent. 

GAYNOR,  J.  The  defendant  was  making  repairs  and  alterations- 
in  the  electric  installment  of  the  stable  where  the  deceased  worked. 
Two  wires  connected  the  electric  meter  with  the  electric  motor  which 
ran  the  machinery  of  the  freight  elevator.  One  was  the  positive,  i.  e.,. 
the  feed,  and  the  other  the  n^ative,  i.  e.,  the  return  wire,  i.  e.,  the 
electric  current  was  conveyed  to  the  motor  by  the  one,  and  returned 
to  the  meter  by  the  other,  the  circuit  being  thus  formed.  The  work- 
man of  the  defendant  disconnected  these  two  wires  and  replaced  them 
with  new  onq^.  He  made  a  mistake  and  reversed  or  crossed  them,  as 
the  jury  found,  i.  e.,  he  connected  the  wire  from  the  positive  pole  of 
the  meter  with  the  negative  pole  of  the  motor,  and  vice  versa  with  the 
other  wire.  The  result  was  that  the  motion  of  the  motor  was  re- 
versed when  the  current  was  let  <»i,  and  hence  the  motion  of  the  ele- 
vator machinery  and  car  also.  Instead  of  the  car  being  made  to  go 
up  by  pulling  down  on  the  rope,  and  to  go  down  by  pulling  up  on 
the  rope,  as  was  the  normal  condition,  the  car  was  given  an  opposite 
motion  by  the  said  reverse  of  the  power,  i.  e.,  it  went  down  if  you 
pulled  down  on  the  rope  and  up  if  you  pulled  up. 

When  the  defendant's  workman  got  through  with  his  work  at  the 
meter  and  wires  it  was  his  duty  to  test  the  elevator  machinery  in 
order  to  see  that  it  worked  normally  and  in  order.  Tim  he  could 
do  by  turning  the  current  into  the  motor  and  running  the  machinery 
at  the  bottom  of  the  elevator  shaft  which  ran  the  elevator  car,  and 
observing  it  as  it  ran,  for  if  it  ran  right  it  must  run  the  car  right.  In- 
stead he  called  up  from  the  bottom  of  the  shaft  to  the  deceased  who 
was  about  his  own  work  on  the  second  floor  to  run  the  car  as  he 
wanted  to.  try  it  The  deceased  went  upon  the  platform  of  the  car, 
whidi  was  at  the  second  floor,  to  do  as  requested.  He  was  employed 
as  a  stableman  to  take  care  of  a  number  of  horses,  but  also  ran  the 
elevator  now  and  then.  The  car  immediatdy  went  up  rapidly  until 
the  overhead  frame  or  beam  to  which  the  lifting  cable  was  attached 
struck  the  beams  at  the  top  of  the  shaft,  and  then  fell  to  the  bottom 
of  the  shaft,  killing  the  deceased.  The  machinery  of  the  elevator  was 
so  set  that  the  platform  of  the  car  could  go  only  to  the  level  of  the 
third  floor,  which  was  the  top  floor.  When  it  got  there,  automatic 
contrivances  stopped  the  machmery,  which  could  be  started  again  only 
by  pulling  up  on  the  rope  in  order  to  go  down.   But  the  said  reverse 
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motion  of  the  machinery  put  such  contrivances  out  of  gear  or  use, 
and  there  was  nothing  to  stop  the  car  except  the  use  of  me  handrope 
on  the  car,  and  the  effect  of  pulling  on  that  was  reversed  by  the  re- 
verse motion  of  the  nuichinery,  as  already  stated.  The  jury  there- 
fore drew  the  legitimate  inference  that  when  the  deceased  went  upon 
the  car  he  jelled  up  on.  the  rope  in  order  to  make  the  car  descend, 
but  instead  it  made  the  car  go  up,  and  no  matter  how  much  he  may 
have  continued  to  pull  up  on  the  rope  to  stop  the  car  or  make  it  go 
down,  as  it  should  do  (and  he  was  unaware  of  the  change  that  had 
occurred)  it  continued  to  go  up  until  it  struck  overhead ;  and  after  it 
struck  the  lifting  cable  continued  to  pull  (for  the  machinery  continued 
in  motion)  until  it  pulled  out  of  the  eye  or  socket  of  the  overhead  beam 
of  the  car,  and  then  the  car  fell.  The  defendant's  workman  testified 
that  when  ht  called  up  to  the  deceased  he  told  him  to  run  the  car 
up,  but  the  jury  were  not  obliged  to  believe  this.  The  argument  is 
that  having  beoi  told  to  go  up  the  deceased  pulled  tiie  rope  down, 
and  as  the  car  responded  by  going  up,  that  showed  that  the  machinery 
was  working  normally,  and  that  therefore  the  wires  had  not  been 
reversed.  But  if  the  wires  were  reversed,  and  the  deceased  pulled 
the  rope  with  the  intention  to  go  up,  he  would  have  pulled  it  down, 
and  the  car  would  have  gone  down  instead  of  going  up. 

It  is  plain  that  the  deceased  was  killed  by  tbe  way  the  wires  were 
set  hy  the  defendant's  workman,  and  it  was  for  the  jury  to  say  if 
that  was  not  n^ligenoe.  But  the  claim  is  that  the  deceased  was 
for  the  time  being  not  in  the  service  of  his  emplc^er,  the  owner  of 
the  stable,  but  in  3iat  of  the  defendant,  and  therefore  a  fellow  servant 
of  the  defendant's  workman,  in  which  case  the  negligence  of  such 
workman  would  defeat  a  recovery  in  this  action.  It  must  be  owned 
that  this  is  a  question  not  free  from  difficulty.  An  emergency  em- 
ploye, called  on  by  another  employe  to  assist  him,  for  however  short 
a  time,  becomes  a  fellow  servant,  and  subject  to  the  rules  of  law 
applic!d)le  to  the  injury  of  a  servant  by  his  fellow.  But  he  must  be 
so  called  on  as  of  necesuty  in  order  to  make  him  an  employ^,  for  a 
servant  has  no  authority  to  call  on  another  to  help  him  in  his  master's 
business  as  of  necessity  unless  the  necessity  exists.  If  he  can  do 
the  work  himself,  there  is  no  occasion  of  necessity  to  imply  power 
in  him  to  employ  assistance.  Marks  v.  Rochester  R.  Co.,  146  N.  Y. 
181,  40  N.  E.  782 ;  Marks  v.  Rochester  R.  Co.,  41  App.  Div.  66,  58 
N.  Y.  Supp.  210;  Wischam  v.  Rickards,  136  Pa.  109,  20  Atl.  532,  10 
L.  R.  A.  97,  20  Am.  St.  Rep.  900 ;  OUve  v.  Whitney  Marble  Co.,  103 
N.  Y.  292,  8  N.  £.  652.  But  in  the  present  case  the  defendant's  work- 
man did  not  need  tiie  help  of  the  deceased.  It  is  undisputed  and  ap- 
parent on  the  evidence  (if  not  a  mechanical  fact  that  judicial  notice 
may  be  taken  of)  that  he  could  have  tested  the  set  of  his  wires  by 
revolving  the  machinery  without  running  the  car  at  all;  and  more 
than  that,  positive  and  negative  poles  can  be  ascertained  by  other  simple 
tests  well  known  to  those  who  do  electrical  v^ork. 

The  judgment  should  be  affirmed. 

Judgment  and  order  unanimously  affirmed,  with  costs.  All  coucDb 
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In  re  TUTTl^'S  WILL. 


(Soprane  Oonrt^  Appellate  Divlsloii,  Fourtli  Department  January  8,  1908.) 

1.  WnJjft-^nBaTAHKRTABT  CAPAOITT— SUTFZOZZnOT  OW  BTIDBNOE. 

Under  Code  CAv.  Proc.  S  262S.  proTidlns  that  U  It  appears  to  the  enrro- 
gate  that  a  will  was  duly  executed*  and  that  testator  at  the  time  ot  ez- 
ecatlng  It  was  in  all  respects  cQmj)etait  to  make  a  will  and  not  onder 
restraint,  tt  most  be  admitted  to  probate,  etc.,  evidence  examined,  and 
fteld  iDsnfficient  to  snpEKnt  a  flndlns  of  testator's  competency  and  free- 
dom from  restraint 

[Ed.  Note^For  cans  in  point  aee  Omt  Dig.  toL  49;  Willi.  II  187-161.] 

2.  Sahb— PaoBATS— RivxKW— Qmnons  or  Fact. 

Under  the  express  prortslons  ot  Code  OIt.  Pro&  |  2586,  where  an  nqpeal 
from  an  order  or  decree  of  a  Surrogate  C9oart  is  taken  on  the  facts,  the 
Appellate  Court  has  the  same  poww  to  decide  the  question  of  fact  which 
the  surrogate  had. 

[Ed.  Note^For  cases  In  point,  see  C^it  Dig.  vol.  40,  Wills,  |  872.] 

Appeal  from  Surrogate's  Court,  Herkimer  County. 

In  the  matter  of  proving  the  will  of  Jerome  B.  Tuttle,  deceased, 
offered  for  probate  by  WilUam  H.  Kittle.  From  a  decree  of  the  sur- 
rogate admitting  the  will  and  codicil  to  probate,  Alden  C  Tuttle,  con- 
testant, appeals.  Reversed,  and  questions  of  fact  involved  ordered 
tried  before  a  jury,  under  Code  Civ.  Proc  §  2588. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING,  WILUAMS, 
KRUSE,  and  ROBSON,  JJ. 

T.  I.  Casey,  for  appellant. 

J.  £.  Rafter  and  A.  M.  Mills,  for  respondent. 

WILLIAMS,  J.  The  decree  should  be  reversed  on  the  facts,  with 
costs  to  abide  event,  and  trial  ordered  before  a  jury,  under  section 
2588,  Code  Civ.  Proc. 

The  only  question  here  involved  is  whether  there  was  evidence  of 
con^etency  of  the  testator  and  freedom  from  restraint  at  the  time 
the  will  was  executed  sufficient  to  authorize  the  surrogate  to  admit  the 
will  to  probate  under  section  2623  of  the  Code.  The  endence  of  Mr. 
Rafter  and  that  of  Mr.  Kittle,  so  far  as  objected  and  excepted  to, 
should  be  disregarded  as  incompetent  and  improper.  The  testator  was 
bom  in  1832,  and  died  June  5,  1906.  The  will  was  executed  October 
7,  1904,  and  the  codicil  November  35,  1904.  Testator  left  a  son,  a 
daughter,  and  a  grandson  by  a  deceased  son  of  the  testator,  his  only 
heirs  and  next  of  kin.  He  left  three  farms  and  the  personal  property 
lliereon.  No  proof  was  given  of  the  values  of  the  respective  farms, 
or  pers(Wial  property  thereon,  or  what  other  personal  property  he  had, 
if  any,  besides  that  on  the  farms.  By  his  will  he  gave  his  son  the 
Diefendorf  farm,  of  175  acres,  and  personal  property  thereon,  and 
$2,000  to  be  paid  him  by  the  grandson.  He  g^ave  his  grandson  the 
Doolittle  farm,  of  225  acres,  and  personal  property  thereon,  and  di- 
rected him  to  pay  the  son  $2,000,  which  was  made  a  lien  on  the  farm 
of  the  grandson.  The  codicil  revoked  the  $2,000  provision  of  the  will. 
By  tht  will  he  gave  his  daughter  the  home  farm,  of  68  acres,  and  the 
personal  property  thereon,  including  household  furniture,  etc.,  and 
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made  her  his  residuary  legatee,  and  her  husband  executor.  The  three 
farms  were  in  the  town  of  German  Flats,  Herkimer  county,  and  the 
home  farm  within  the  limits  of  the  village  of  Mohawk.  We  are  unaUe 
to  say  whether  the  will  and  codicil  made  an  unequal  division  of  the 
property;  the  relative  values  of  the  farms,  eta,  not  appearing  from 
the  record.  There  was  at  least  a  substantial  provision  for  eadi  of 
the  three  heirs  and  next  of  kin.  The  parties  seem  to  have  been  play- 
ing sharp  on  the  trial,  and  to  have  taken  chances  as  to  what  would  re- 
sult from  the  evidence  given  rather  than  give  such  evidence  as  was  at 
hand.  The  deceased  had  lived  in  the  locality  where  he  died  for  many 
years.  The  witness  Richardson  had  known  him  for  80  years.  The 
witness  Dr.  Casey  had  known  him  since  he,  witness,  was  a  boy,  and 
had  attended  him  as  a  physician  for  several  months  prior  to  tiie  execu- 
tion of  the  will,  and  testified  deceased  had  Brighfs  disease,  which  im- 
paired his  physical  strength,  and  his  eyesight  had  become  impsured 
by  the  disease.  The  witness  Edger  Chapman  had  known  deceased  for 
30  to  35  years,  and  knew  that  he  had  trouble  with  his  eyes  and  was 
doctoring  for  a  number  of  different  diseases,  had  fever  sores  on  his 
leg-s,  and  was  out  of  health.  The  other  witness  to  the  codicil  was 
■wife  of  this  witness.  Mr,  Kittle,  the  executor,  married  his  daughter, 
and  lived  in  the  same  house  with  him  for  years  before  he  died,  odti- 
versed  with  him  frequently  before  and  after  the  execution  of  the  will 
and  codicil,  and  observed  his  actions  and  life  day  after  day.  Here 
were  witnesses  in  court  whose  evidence  could  be  given  to  show  whether 
deceased  was  competent  when  he  made  tlie  will  and  codicil  without 
calling  his  neighbors  who  were  not  in  court.  The  four  witnesses 
to  the  will  and  codicil  could  have  expressed  their  opinions  as  to  his 
competency.  They  could  very  likely  have  given  more  or  less  conver- 
sations with  the  deceased,  and  then  have  testified  whether  such  con- 
versations impressed  them  as  rational  or  irrational.  The  witness  Kit- 
tle, the  executor,  had  many  conversations  and  full  opportunity  for 
years  to  observe  the  conduct  of  deceased.  He  could  have  testified  to 
such  conversations  and  described  such  conduct,  and  could  then  have 
testified  whether  the  conversations  and  conduct  detailed  by  him  im- 
pressed him  as  rational  or  irrational.  The  evidence  here  suggested  as 
at  hand  and  not  used  may  have  tended  to  show  competency  or  incom- 

?;tency — we  do  not  know  which.  But  neither  side  saw  fit  to  give  it 
he  freedom  from  restraint,  in  the  absence  of  direct  evidence  tJhereof, 
could  have  been  very  safely  inferred  from  the  other  evidence  in  the 
case  we  have  suggested,  if  c(»npetency  was  found  to  exist.  If  incom- 
petency was  found,  restraint  or  its  absence  would  be  immaterial,  unim- 
portant. The  evidence  here  does  not  seem  to  be  sufiicient,  under  the 
circumstances,  to  support  the  finding  of  competency  and  freedom 
from  restraint,  under  the  section  of  the  Code  above  referred  to.  It 
is  not  quite  right  that  this  question  of  fact  should  be  left  in  doubt  and 
determined  by  the  court  upon  inferences  and  technicalities,  when  the 
evidence  to  determine  the  question  is  at  hand,  and  can  easily  be  ob- 
tained. We  are  unwilling  to  dispose  of  the  questions  of  fax±  upon  the 
showing  made  by  the  parties  before  the  surr(^ate. 

We  are  given  the  same  power  as  the  surrogate  to  decide  questions 
of  fact  upon  such  an  appeal  as  this,  and  the  duty  rests  upon  us  to  lode 
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into  the  focts  and  determine  whether  ihe  decision  of  the  surrogate  is 
correct  Code  Civ.  Proc.  §  2586. 

We  think  there  should  be  a  reversal  of  this  decree  on  the  facts^  and 
therefore  we  must  order  the  questions  of  fact  involved  to  be  tried  be- 
fore a  jury  under  section  2688  of  the  Code. 

Decree  of  Surrogate's  Court  reversed,  with  costs  to  the  appellant  to  abide 
event,  payable  out  of  tbe  estate,  and  the  following  questions  of  fact  are  here- 
by ordered  to  be  tried  by  a  Jury  at  a  Trial  Term  of  tbe  Supreme  Court,  to 
be  held  In  and  for  the  county  of  Herkimer,  commencing  on  the  eth  day  of 
April,  1908,  viz. :  (1)  Was  the  alleged  testator  competent  to  make  a  last  will 
and  testament  at  the  time  tbe  will  proposed  for  probate  was  all^d  to  have 
be«i  execntedT  (39  Was  snch  will,  If  executed,  tbe  free  and  volnntaiy  act 
ot  the  decedent?  (8)  Was  the  will  offered  for  probate  signed  and  dnly  ez- 
ecated  bj  tbe  decedoit?  All  concar. 


BlNNEaAN  T.  ANDREW  J.  ROBINSON  OO. 
<8nprane  Conr^  Appellate  Division,  Third  D^partmeat  Jvurnxj  IB*  1006^ 
UAsraa  AKO  SnvAHT— Ivjubus  to  BEXfAwt—lswrKommB—ArtiJaAsnxeT 

TO  I88CS8. 

Where,  In  an  actlmi  for  Injuries  to  a  servant  engaged  In  the  oonttmc- 
tlon  of  a  building  1^  b^ng  struck  by  a  tile  foiling  from  above,  the  only 
Diligence  charged  was  want  of  care  In  fnmlshtng  plaintiff  with  a  safe 
place  to  work,  a  refusal  to  charge  that  defendant  was  not  liable  for  tbB 
actual  falling  or  cause  of  the  starting  of  the  tUe  was  error. 

[Ed.  Note.~For  cases  In  point,  sett  Cent  Dig.  toL  Si  Master  and  Serr- 

ant,  I  113a] 

Appeal  from  Trial  Term,  Broome  County. 

Action  James  Finnegan  against  Andrew  J.  Robinson  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  defend- 
ants motion  for  a  new  trial,  it  appeals.  Reversed,  and  new  trial 
granted. 

The  defendant  corporation,  a  contractor,  was  constructing  a  lO-atory  build- 
ing. Plaintiff  was  In  the  service  of  the  defendant  and  at  work  on  tbe  seventh 
flow  of  said  balldln«.  Work  was  also  being  performed  on  one  or  more  of 
the  floors  above.  In  each  of  the  various  floors  were  openings  directly  over  each 
other.  Over  the  opening  In  the.  seventh  floor  there  were  temporarily  placed 
plank  to  support  a  barrel  of  water  filled  by  a  pipe  which  came  up  from  below. 
PlaintUf  in  Uie  performance  of  bis  duties  was  procuring  a  pall  of  water  from 
said  barrel  when  a  brick  tile  fell  from  above,  and  severly  injured  blm.  A  Judg* 
ment  In  his  favor  because  of  tbe  alleged  negligence  of  the  defendant  1>  now 
btf ore  ns  for  review. 

Ai^ed  before  SMITH,  P.  J.,  and  CHESTER.  KELWGG, 
COCHRANE,  and  SEWELL,  JJ. 

Frank  Stewart  and  L.  Sidney  Carrere,  for  appellant 

Baker  &  Sessions  (Harvey  D.  Hinman,  of  counsel),  for  respondent 

COCHRANE,  J.  The  judgment  must  be  reversed  because  of  an 
error  in  the  diarge.  The  only  negligence  alleged  in  the  complaint  is 
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a  failure  of  the  defendant  to  ftirnish  a  reasonably  safe  place,  in  that  the 
opening  above  the  plaintiff  was  not  covered  or  properly  guarded  or 
protected.  That  this  was  the  only  ground  of  negligence  was  recog- 
nized by  the  trial  justice,  and  he  at  first  properly  instructed  the  jury 
that: 

'The  aole  negligence  or  want  of  care  on  the  part  of  tbe  defendant  at  claUned 
Iqr  tbe  plaintiff  Is  a  want  of  reBtumable  care  and  caution  la  famlafalng  the 
plaintiff  with  a  fairly  suitable  and  safe  place  In  wbldi  to  perform  hia  work.** 

But  he  afterwards  further  instructed  them  that  they  were  to  be  dili- 
gent in  ascertaining,  not  only  the  cause  of  the  fall  of  the  tile,  but  also 
uie  character  and  manner  in  which  it  was  projected  from  above,  and 
told  them  in  the  same  connection  that  they  had  "the  right  to  exam- 
ine the  evidence,  and  look  at  it  carefully  to  see  whether  mere  was  any 
carelessness  oti  the  part  of  the  defendant  corporation."  Sudi  instruc- 
tion was  correct  as  bearing  on  the  question  of  the  safety  of  the  place 
where  plaintiff  was  injured,  and  for  the  purpose  of  enabling  the  jury 
to  determine  how  the  accident  occurred,  and  whether  it  was  due  to  the 
failure  to  provide  a  safe  place.  The  jury  had  no  right,  however,  un- 
der tiie  complaint  to  predicate  negligence  on  the  cause,  diaracter,  or 
manner  of  the  projection  of  the  tile. 

Defendant's  comisd  subsequently  requested  the  court  "to  charge  as 
the  law  in  this  case  that  the  defendant  was  not  liable  for  the  actual 
falling  or  cause  of  the  starting  of  the  brick  or  tile."  This  was  re- 
fused and  the  court  said,  "I  leave  it  for  the  jury  to  say  what  the  fact 
was,  if  any  fact"  This  was  the  final  instruction  of  the  court  to  the 
jury  on  this  subject,  and  defendant's  exception  thereto  presents  an  er- 
ror whidi  cannot  be  overlooked.  It  is  very  clear  that  the  jury  under 
this  diarge  of  the  court  may  have  based  their  verdict  on  facts  per- 
taining solely  to  the  dro{^ing  or  projection  of  the  tile,  and  without 
any  reference  to  the  failure  of  defendant  to  cover  or  protect  the  open- 
ing. The  two  grounds  of  negligence  are  widely  divergent,  and,  with- 
out reference  to  the  evidence,  it  is  sufficient  to  say  that,  if  the  defend- 
ant is  to  be  held  liable,  it  must  be  in  accordance  with  the  allegations  of 
tiie  complaint.  The  rule  applies  that  a  recovery  must  be  secundum 
adlegata  et  probata. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.  All  concur;  KEI^ 
LOGG,  J.,  in  result 


STILES  T.  HAIGHT. 
(Supreme  Oonrt,  Appellate  DItIbUhi,  Third  Department  lanoary  8,  190&) 

J.  FaBTNKBSHIP— A00aU2niH«— IHTEUST    Om  BAXiUCOB— FXBBOHAL    DiBT  OT 

Pastmbb. 

Plaintiff  and  defendant,  partnera  as  to  one  transaction,  closed  It  and 
adjusted  tbeir  accounts,  and  agreed  that  defendant  owed  plaintiff  a  cotain 
■nm.  They  afterward  nndertook  another  distinct  transaction  aa  partners 
nnder  a  new  contract  by  which  It  was  agreed  tbat  all  moneys  advanced 
by  eltber  party  should  draw  Interest  until  retomed.  field  that,  la  ad- 
justing tbe  accounts  concerning  tbe  second  transaction,  plaintiff  should 
not  receive  Interest  from  the  firm,  bnt  from  tbe  defendant  <m  tbe  amount 
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due  blm  upon  tbe  eettlement  of  the  formra'  enterprise,  since  tbat  debt 
wu  not  a  partnership  llBbtUty,  bat  a  personal  debt  of  defeodant. 
&  Saw— Intebbst  om  Fibm  Monet  Useo  bt  Partreb. 

Plalntur  and  defradant  as  partners  contracted  tbat  all  moneys  ad- 
vanced by  them  for  tbe  ase  of  tbe  firm  sbould  draw  Interest  until  return- 
ed, and  that  the  amounts  In  excess  of  the  advances  and  Interest  should  be 
credited  to  the  firm.  Before  the  settlement  of  the  Ann  accounts,  plain- 
tiff drew  out  for  his  own  use  a  sum  more  than  sufficient  to  pay  all  ad- 
vancements made  by  him.  Including  Interest  Held,  that  be  was  liable 
to  the  firm  for  Interest  on  the  excess. 

[Ed.  Note. — ror  cases  in  point,  see  Cent.  Dig.  vol.  88,  Partnership,  1 122.] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Jesse  Stiles  against  Romanzo  H.  Haight  for  a  partnership 
accounting.  Judgment  for  defendant,  and  plaintiS  appeals.  Modified. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KEIXOGG, 
CCX:HRANE.  and  SEWELL,  JJ.  , 

Jesse  Stiles,  in  pro.  per. 

Will  W.  Smith,  for  respondent 

COCHRANE,  J.  This  is  an  action  for  a  partnership  accounting;. 
The  parties  as  copartners  ccmducted  a  lumber  business  concerning  the 
lumber  on  a  farm  known  as  the  "Gibbs  farm."  This  business  was 
concluded  on  December  11,  1899,  when  the  parties  stated  and  adjusted 
all  their  accounts  and  transactions  between  themselves,  and  s^eed  that 
the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of  $939.34.  The 
complaint  so  alleges,  and  the  referee  has  so  found,  except  that  he  has 
reduced  such  amotmt  to  $871.77,  because  of  an  admitted  mutual  mis- 
take between  the  parties  in  making  such  adjustment  Such  amount 
was  not  paid  by  defendant.  On  the  same  day  the  parties  entered  into 
a  written  contract  as  copartners  concerning  the  lumber*  on  another 
farm,  known  as  the  "Cookinghani  farm."  This  second  transaction  has 
also  been  concluded,  and  the  principal  controversy  relates  to  the  ad- 
justment of  the  accounts  concernii^  such  transaction.  By  such  writ- 
ten contract  it  was  agreed  that  all  moneys  advanced  by  either  party 
should  draw  interest  until  returned. 

The  referee  has  found  that  the  plaintiff  advanced  in  the  Codcing- 
ham  enterprise  $1,302.36,  and  that  the  interest  on  such  advancement, 
"togetiier  with  interest  cm  the  amount  due  him  upon  the  settlement  of 
the  Gibbs  farm  enterprise,"  was  $138.39,  and  mat  plaintiff  .received 
from  such  Cookingham  enterprise  $3,096.07;  that  the  defendant  ad- 
vanced $3,623.17 ;  that  the  interest  on  such  advancement  at  the  time 
of  the  commencement  of  this  action  was  $191.01;  that  the  defendant 
under  the  contract  was  entitled  to  $39^  for  services;  and  that  he 
received  out  of  the  enterprise  $3,174.65.  By  making  an  adjustment  of 
balances  the  referee  accordingly  fotmd  that  plaintiff  was  indebted  to 
defendant  at  the  time  of  the  commencement  of  the  action,  December 
19,  1903,  on  account  of  both  the  Gibbs  and  Cookingham  transactions, 
in  the  sum  of  $171.66,  which,  with  the  interest  to' December  3,  1906,  the 
time  when  judgment  was  entered,  amounted  to  $554.67.  In  arriv- 
ing at  such  result  the  referee  has  treated  the  balance  of  $871,77  due 
plaintiff  on  the  Gibbs  transaction  as  if  it  were  a  debt  due  him  from 
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the  firm,  and  not  from  defendant  individually.  Plaintiff  has  been  al- 
lowed interest  thereon  from  tlie  firm  until  it  was  extinguished  by  what 
he  received  from  the  Cookingham  transaction,  the  same  as  if  it  were 
an  advancement  by  him  of  capital  in  that  transaction,  and  defendant 
personally  has  not  been  charc^  witii  interest  thereon,  but  only  witii 
the  principal  in  offsetting  such  principal  against  what  was  due  him  on 
the  Cookingham  transaction  December,  1903,  when  this  action  was 
commenced.  The  Gibbs  and  Cookinghani  enterprises  were  entirely 
distinct  from  each  other.  They  depended  on  different  contracts.  The 
Cookingham  contract  was  not  made  until  after  the  completion  of  the 
Gibbs  transaction  and  the  mutual  settlement  and  adjustment  of  the 
parties  in  reference  thereto.  Defendant  personally  owed  plaintiff 
$871.77  as  liquidated  and  agreed  upon  between  themselves  before  they 
made  the  Cookingham  contract.  Defendant  therefore  should  be  per- 
s(maUy  charged  with  interest  on  this  latter  amount  Such  interest  to 
the  time  of  the  commencement  of  the  action,  December  19,  1903,  was 
,  $210.34.  Plaintiff,  however,  should  therefore  not  receive  credit  frcxn 
the  firm  as  found  by  the  referee  for  "interest  on  the  amount  due  him 
upon  the  settlement  of  the  Gibbs  farm  enterprise."  Such  interest  with 
which  he  has  been  improperly  credited,  and  which  has  been  improp- 
erly charged  to  the  firm,  is  $53.G5.  It  also  appears  that  in  December, 
1900,  plaintiff  had  received  from  the  firm  on  account  of  the  Cooking- 
ham transaction  $1,152.70,  more  than  sufficient  to  pay  for  all  advance- 
ments made  by  him,  including  interest.  Defendant,  on  the  other  hand, 
advanced  to  the  firm  moneys  in  excess  of  what  he  reeved.  The  con- 
tract provides  that  the  money  so  received  by  plaintiff  was  to  be  cred- 
ited to  the  account  of  the  enterprise,  and,  as  plaintiff  has  personally 
had  the  benefit  thereof,  he  should  pay  to  the  firm  the  interest  thereon. 
Such  interest  for  the  intervening  three  years  to  the  time  of  the  com- 
mencement of  the  action  is  $807.48.  Plaintiff  received  subsequent 
moneys  from  the  firm,  but  the  times  and  circumstances  concerning  the 
same 'are  too  indefinite  to  form  a  basis  for  a  computation  of  interest 
Crediting  tfie  firm,  therefore,  as  against  the  plaintiff,  with  the  above 
items  of  $53.65  and  $207.48,  and  charging  defendant  personally  with 
the  above  item  of  $210.34,  there  was  due  defendant  from  plaintiff  on 
December  19,  1903,  $391.88,  instead  of  $471.66,  and  on  December  3, 
1906,  when  judgment  was  entered,  $461.06,  instead  of  $654.67.  In 
all  other  respects  the  judgment  is  right. 

The  judgment  should  therefore  be  modified  by  deducting  therefrcxn 
$93.62  as  of  December  3,  1906,  the  date  of  its  entry,  and,  as  so  modi- 
fied, affirmed,  without  costs.  All  concur. 


ADAMS  et  al.  t.  ELWOOD. 

{Supreme  Oonrt,  Ai^llate  DlvlBioD,  Second  D^artment  Janmry  10,  1806l) 

1.  Beceiaisb— Accounts— GuDinna  Patmxnts. 

Where  tbere  la  no  dispute  as  to  the  correctness  of  a  receiver's  accoimts 
as  to  the  amounts  received  and  as  to  the  propriety  of  his  disbursements, 
be  may  not  be  charged  with  the  balance  due  on  plaintlCTB  judgment  re- 
maining unpaid  becaose  plalntltTa  attomeya  applied  part  ot  the  money 
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paid  to  them  to  the  payment  of  their  fees,  nor  Is  the  receiver  chajrgeable 
with  the  expense  of  a  reference  to  state  bis  account 
2.  BAHS-ComiiseioiTB. 

A  receiver  In  a  suit  for  a  partnerablp  accounting  la  not  entitled  to  com- 
miSBlons  on  both  the  property  received  and  upon  the  money  afterwards 
paid  to  blm  In  Hen  thereof. 

LEd.  Notew— For  cases  In  point,  see  Cent.  Dig.  toL  4%  Beceivers,  M  802- 
886.] 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Mary  Ann  Adams  and  another,  executors  of  Walter 
Adams'  estate,  against  George  A.  Elwood.  From  an  order,  Arthur 
H.  Cameron,  receiver,  appeals.    Modified  and  affirmed. 

Argued  before  WOODWARD,  JENKS,  RICH.  MII^USR,  and 
GAYNOR,  JJ. 

Robert  Stewart,  for  appellant 
R.  J.  Shadbolt,  for  respondents 

MILLER,  J.  This  is  an  appeal  from  an  order  of  the  Special  Term 
ccMiiimiing  the  report  of  a  referee  appointed  to  state  the  account  of  the 
appellant  as  receiver.  The  action  was  brought  for  an  accounting 
against  the  defendant,  Elwood,  as  the  survivor  of  a  copartnership 
between  himself  and  the  plaintiff's  testator,  and  resulted  in  a  judgment 
in  favor  of  the  plaintiffs  for  the  sum  of  $4,286.32,  entered  on  the  12th 
day  of  November,  1900.  The  appellant  was  appointed  receiver  of 
the  copartnership  prq>er^  to  satisfy  said  judgment.  It  appears  in- 
ferentially  that,  after  taku^  possession  of  said  property,  he  turned 
it  back  to  the  ^fendant,  Elwood,  upon  the  order  of  the  court,  on  El- 
wood's  giving  an  undertaking  to  pay  the  amount  of  the  judgment. 
The  controversy  between  the  plaintiffs  and  said  defendant,  Elwood, 
continued  until  January  6,  1907,  when  the  report  of  a  referee,  to  the 
-effect  that  there  was  then  due  the  receiver  from  said  defendant  the 
sum  of  $210.28,  was  confirmed.  The  receiver  has  not  collected  said 
amount  On  the  23d  day  of  April,  1907,  the  plaintiffs  obtained  an 
-order  to  show  cause  why  the  appellant  should  not  finally  account  and 
pay  over  the  moneys  in  his  hands.  He  thereupon  filed  his  account, 
exceptions  to  it  were  filed,  and  the  proceedings  thereon  resulted  in 
the  order  appealed  from.  Up  to  the  time  of  the  commencement  of  the 
proceeding  for  an  accounting  the  appellant  was  represented  by  Mr. 
Shadbolt,  the  plaintiffs'  counsel.  According  to  the  account  filed  by 
the  appellant,  he  has  received  the  sum  of  $7,997.67,  paid  out  the  sum 
-of  $7,603.41,  and  has  a  balance  in  his  hands  of  $394.26.  On  the  hear- 
ii^  before  the  referee,  the  following  stipulation  was  entered  into,  viz. : 

"Mr.  Sbadbolt  sUpulatee  and  Mr.  Cameroo  agrees  that  the  only  dispute  be- 
tween the  parties  Is  the  question  of  the  method  of  bookkeeping  employed  by  the 
receiver  In  making  hla  account,  that  the  amounts  of  cash  actually  received  are 
-correctly  stated,  and  that  the  amounts  of  cash  actually  paid  out  are  correctly 
-stated;  the  only  question  being  whether  the  amounts  paid  should  be  charged 
.against  the  jndgmoit  or  against  the  disbursements." 

The  referee  found  that  the  amount  unpaid  on  the  plaintiffs'  judg- 
ment including  interest  to  June  26,  1907,  was  $1,404.12,  and  the  order 
appealed  from  directs  the  ret^iver  to  pay  the  plaintiffs'  attorney  said 
sam  of  $1,404.12  to  satisfy  the  judgment,  the  sum  of  $229.56,  the  ex- 
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penses  of  the  reference,  the  sum  of  $300,  cotwsel  fee  for  attending: 
upon  the  reference,  and  the  sum  of  $10,  costs  of  the  motion  to  con- 
firm the  report  of  the  referee.  The  referee  must  have  proceeded 
upon  the  theoiy  that  it  was  the  duty  of  the  receiver  to  satisfy  the  judg- 
ment irrespective  of  the  amount  of  moneys  in  his  hands.  The  receiver- 
has  paid  Mr.  Shadbolt  and  Mr.  Seaman,  who  are,  respectively,  counsel 
and  attorney  for  the  plaintiffs,  the  sum  of  $6,616.23.  This  would 
have  satisfied  the  jud^^nt  and  compensated  the  attorneys  for  their 
services,  but  for  the  seemingly  unnecessary  litigation  extending  over 
a  period  of  six  years.  The  plaintiffs  do  not  question  the  propriety 
of  the  payments  to  their  attorneys,  aiid  the  latter  do  not  dispute  the 
reasonableness  of  their  charges;  but,  for  some  undisclosed  reason, 
they  seem  to  think  that  the  appellant  should  pay  them  out  of  his  owa 
podcet,  as  well  as  make  good  the  sum  still  uncollected  of  the  defend- 
ant, Elwood,  although,  if  there  has  been  any  fault  in  failing  to  col- 
lect said  sum,  the  fault  would  seem  to  be  theirs,  for  they  have  had 
•entire  charge  of  the  proceedings  and  have  certainly  been  paid  enough 
to  insure  diligence.  There  being  no  dispute  about  the  receipts  and 
disbursements  of  the  receiver,  he  cannot  be  charged  with  m<H'e  than 
he  has  received  snnply  because  money  paid  to  the  plaintiffs'  attorney 
and  counsel  has  been  applied  by  them  in  satisfaction  of  their  daims- 
for  services,  instead  of  in  payment  of  the  judgment.  The  correct- 
ness of  his  account  being  conceded,  he  should  not  have  been  charged, 
with  the  expense  of  a  reference  conducted  merely  to  detemune  how 
much  of  the  moneys  paid  to  counsel  had  been  kept  by  them,  especially 
as  he  was  not  charged  with  any  wrong  in  makinp^  said  payments. 
There  should  be  an  end  to  this  proceeding.  There  is  no  need  of  an- 
other reference.   Hence  we  will  state  the  account 

The  receiver  credited  himself  with  $382.86  commissions  on  the  co- 
partnership property.  He  is  not  entitied  to  charge  commissions  both, 
on  the  property  and  upon  the  money  paid  to  nim  in  lieu  thereof. 
Hence  that  diarge  must  be  disallowed,  thus  leaving  a  balance  in  his- 
hands  of  $777.12,  with  which  amount  he  should  be  charged.  He 
should  be  allowed  his  commissions  and  the  e:q>cnses  of  the  reference- 
incurred  by  him. 

The  order  should  be  modified  accordingly,  and,  as  modified,  affirmed^, 
with  costs  to  the  appellant.   All  concur. 


PALE  T.  HATEMBYBB. 
rSnpreme  Gonrt,  Appellate  Division,  Second  Department  January  10,  1906.)- 
Masteb  and  Suvaiit— InjuBiES  TO  SsKTAira— Fellow  Sebtakis— Sutbbir- 

TSHDBNOI. 

Plaintiff,  a  macbinis^  was  employed  by  defendant  to  asBlst  -in  cleaolns' 

the  sbeavee  and  cables  of  the  elevatorB  in  defendant's  building.  On  the 
day  he  was  injured  be  bad  undertaken  to  do  such  work  in  company  with 
O.,  who  was  second  assistant  to  tbe  engineer.  Plaintiff  claimed  that  he 
was  told  by  tbe  chief  engineer  to  assist  O.,  and  that  he  acted  under  O.'s 
orders,  and  was  injured  because  of  his  negligence  in  telling  plaintiff  to 
go  ahead  with  tbe  work  without  giving  warning  to  the  men  In  charge  of 
the  elevator;  plaintiff  being  subsequently  Injured  by  tbe  starting  of  tbo- 
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elevator.  Held,  that  plaintiff  and  O.  were  fellow  serrants :  the  mere  fact 
that  O.  was  directed  to  stand  guard  and  give  directions  when  to  proceed 
with  the  work  being  insufficient  to  constitute  his  acts,  acta  of  superin- 
tendence within  Employer'a  Liability  Act,  Laws  1902,  p.  1748,  c  600, 
making  the  master  liable  for  Injuries  to  a  sOTant  toy  the  negligence  of 
a  person  exercising  acts  of  superintendence,  or  acting  with  soperlntoid- 
ence  with  the  consent  of  the  employer,  etc. 

[Ed.  Note. — For  cases  In  point,  see  Cmt.  Dig.  toI.  84,  Uastar  and  Serv- 
ant, H  371,  872.] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Harry  Falk  against  Henry  O.  Havemeyer.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying  defendant's  motion  for 
a  new  trial,  he  appeals.  Reversed. 

Argued  before  WOODWARD,  JENKS,  GAYNOR.  RICH,  and 
MILLED  JJ. 

Edward  P.  Mowton,  for  appellant 
A.  Goldfarb,  for  respondent. 

MILLKRf  J.  This  action  is  brou^t  under  Employer's  Liatxlity 
Act,  Laws  1902,  p.  1748,  c.  600,  and  the  plaintiff  has  recovered  a 
judgment  on  the  theory  that  his  injuries  were  caused  by  the  negligence 
of  a  person  "in  the  service  of  the  employer,  intrusted  with  and  ex- 
ercising superintendence,  whose  sole  or  principal  duty  is  that  of  super- 
intendence, or,  in  the  absence  of  such  superintendent,  of  any  person 
acting  as  superintendent  with  the  authority  and  consent  of  such  em- 
ployer." While  several  questions  are  presented  by  the  appellant, 
we  shall  only  consider  the  exception  to  the  denial  of  tiie  motion  to 
di«niss,  whidi  presents  the  qaesti(m  whether  there  was  any  proof  that 
the  person  whose  n^ligence  caused  the  accident  was  a  superintend- 
ent, exercising  the  duties  of  superintendence  within  t^e  meaning  of 
the  statute. 

The  plaintiff  was  a  macliinist,  and  had  been  in  the  employ  of  the 
defendant  three  years,  receiving  $100  per  month.  One  of  his  duties 
was  to  assist  in  the  work  of  cleaning  the  sheaves  and  cables  of  the 
elevators  in  the  building  in  which  he  was  employed.  On  the  day 
in  qtiestion  he  had  undertaken  to  do  this  work  in  company  with  one 
Otto  Ottsberger,  who  had  been  in  the  employ  of  the  defendant  about 
a  montii,  at  $65  per  month,  as  second  assistant  to  the  engineer,  but 
had  never  assisted  in  the  cleaning  of  the  elevator  sheaves  before.  The 
plaintiff  asserts  that  he  was  told  by  the  chief  engineer  to  assist  Otts- 
berger ;  that  he  acted  under  the  orders  of  Ottsberger ;  that  Ottsberger 
signaled  the  elevator  man  when  to  start  and  to  stop,  and  told  the 
plaintiff  when  it  was  safe  for  him  to  proceed  with  the  cleaning;  that 
while  he  was  cleaning  the  sheave,  after  havii^  been  told  by  Otts- 
beiger  diat  it  was  safe  to  do  so,  the  elevator  was  started,  and  his 
fingers  were  caught  and  the  injury  complained  of  was  inflicted.  Otts- 
berger was  negligent  in  telling  the  plaintiff  to  go  ahead  with  the  work 
without  giving  a  warning  to  the  man  in  charge  of  the  elevator.  It  is 
not  pretended  that  Ottsberger's  sole  or  principal  duty  was  that  of 
superintendence.  He  was  a  mere  employe  like  the  plaintiff.  In  fact, 
the  defendant  asserts,  that  the  plaintiff  had  charge  of  the  work,  and 
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that  Ottsbergcr  was  merely  his  helper.  While  we  adopt  the  plaintiffs 
version  in  determining  the  question  of  law,  the  defendant's  version 
IS  supported  by  the  relative  experience  of  the  two  men  in  this  par- 
ticular work.  The  case  was  sent  to  the  jury  by  the  learned  trial  jus- 
tice to  say  whether  Ottsberger  or  the  pl^tiff  was  the  superior  in 
charge  of  the  work  of  cleaning  the  sheaves,  and  the  juxy  wm  in- 
structed that  if  Ottsberger  was  the  superior,  deputed  by  the  chief  en- 
gineer to  superintend  the  work,  they  could  find  that  he  was  a  super- 
intendent. We  think  that  upon  the  plaintiff's  own  showing  he  and 
Ottsberger  were  fellow  servants ;  and  the  mere  fact  that  one  was  a 
helper  did  not  change  their  relation.  Standing  guard  and  giving  di- 
rections when  to  proceed  with  the  work  were  not  acts  of  superintoid- 
ence;  and,  even  if  the  superintendent  instructed  Ottsberger  to  take 
charge  of  this  partioi^r  wori^  that  instruction  did  not  amount  to  a 
delation  of  duty.  The  superintendence  intended  by  the  statitte  in- 
volves more  than  the  mere  authority  to  give  directions  to  a  helper  in 
respect  of  some  limited  detail  of  the  work.  McConndl  Morse  I. 
W.  &  D.  D.  Co.,  187  N.  Y.  341,  80  N.  E.  190,  10  L.  R-  A.  (N.  S.) 
419 ;  McLaughlin  v.  Interurban  Street  R.  Co.,  101  App.  Div.  134,  91 
N,  Y.  Supp.  883;  Quinlan  v.  Lackawanna  Sted  Co.,  107  App,  Div. 
ire,  94  N.  Y.  Supp.  942. 
The  judgment  and  order  must  be  reversed. 

Judgment  and  ordor  leroBed,  and  new  trial  gnnted;  costB  to  aUds  tte 
eT€uL  All  ooncnr. 


JAMES  T.  CRANFORD. 
(Snpreme  Oonrt,  Appellate  Division.  Second  Departmcot  Janoaiy  10,  190&> 

1.  Master  and  SEBTAnr— -Assuuition  of  Bibk. 

The  which  a  servant  aesumes  are  either  snch  as  are  Inddeot  to 

his  employment  after  the  muBter  has  discharged  his  duty  bf  Teasoaabte 
care  to  prevent  them,  or  such  as  are  as  open  and  obvious  to  the  serrant 
as  to  the  master. 

[EU.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant, I  GSa] 

2.  -  Samb-K>bvious  Danobbs. 

A  painter  employed  In  painting  an  elevated  railroad  stmctore,  snd 
working  with  a  swab  made  of  Iron,  and  who  knew  that  It  wonld  be  dan- 
gerous to  touch  with  the  swab  a  third  rail  charged  with  electricl^,  as- 
Bomed  the  risk  of  an  Injury  from  an  electric  shock  owkig  to  his  having 
brought  the  swab  In  contact  with  such  rail. 

[Ed.  Note.— -For  cases  In  point,  see  Gait  Dli^  voL  34,  Master  and  Sm- 
ant.  H  610-621.] 

Hooker,  J.,  dissenting. 
Appeal  from  Trial  Term.  Kings  County. 

Action  by  Hayes  E.  James  against  Charles  Cranford.  Appeal  by 
defendant  from  a  judgment  in  favor  of  plaintiff  and  frcmi  an  order 
denying  a  new  trial.   Reversed  and  new  trial  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  JENKS,  HOOKER. 
RICH,  and  GAYNOR,  JJ. 
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John  C.  Robinson,  for  appellant 

Herbert  C.  Smyth  (James  B.  Madde,  on  the  brief),  for  respondent 

JENKS,  J.  In  this  common-law  action  by  servant  against  master 
for  negligence,  I  think  that  the  verdict  for  the  plaintiff  cannot  stand 
in  face  of  the  testimony  relating  to  the  plea  of  assumption  of  risk. 
On  September  28,  1905,  the  plamtifF,  one  of  40  or  50  painters,  was 
painting  the  iron  columns  and  iron  girders  of  the  structure  of  an  ele- 
vated railroad.  The  railroad  at  the  time  was  being  worked  by  power 
furnished  by  a  third  rail  permanently  placed  along  the  rails.  While  at 
work  the  plaintiff  received  an  electric  shodc,  and  was  injured.  The 
theory  of  the  plaintiff  is  tiiat  the  shock  came  from  a  short  circuit  in- 
duced by  his  own  act.  The  plaintiff,  in  common  with  his  fellows,  was 
furnished  with  a  paint  brush,  a  duster,  and  a  swab.  A  swab  was  made 
of  thin  iron,  and  was  used  to  paint  places  which  could  not  be  painted 
by  a  brush.  A  place  under  and  near  the  third  rail  required  the  appli- 
cation of  the  swab.  The  plaintiff  knelt  and  thrust  his  swab  through  a 
narrow  space,  holding  the  swab  so  that  about  three  inches  projected 
above  his  hand.  He  testifies  that  he  had  no  difficulty  in  putting  the 
swab  in,  and  that  no  part  of  it  came  in  contact  then  with  the  third  rail ; 
but,  when  he  was  pulling  the  swab  out,  he  brought  one  end  of  it  in 
contact  witth  the  girder  and  the  other  end  with  ^e  third  rail  simul- 
taneously. The  plaintiff  testified  that  the  place  was  light,  and  that  he 
had  no  difficulty  in  seeing  everything.  There  is  no  question  but  that 
the  third  rail  was  exposed  to  view,  tfiat  plaintiff  knew  it  as  the  third 
rail,  and  that  it  was  in  use.  It  is  shown  by  his  testimony  that  the 
foreman  always  told  them,  "Now,  be  careful  of  the  third  rail;  look 
out  for  the  third  rail."  He'  testified  that  he  knew  at  the  time  there 
was  danger  in  bringii^  his  swab  in  connection  with  the  |^rder  and  the 
third  rail  at  the  same  time.  He  then  qualified  his  testimony,  saying 
that  he  did  not  know  when  he  began  to  work  on  this  job  in  July  that, 
if  he  brought  his  swab  in  contact  with  both  the  third  rail  and  the 
girder  at  the  same  time,  something  such  "as  did  happen  would  be  very 
likely  to  happen" ;  that  he  first  learned  it  after  he  received  the  shock ; 
that  he  had  received  a  shock  several  times  before,  but  not  from  the 
use  of  an  implement  like  the  swab.  But  he  testified  that  he  knew 
the  third  rail  was  "a  very  dangerous  thing"  to  come  in  contact  with 
at  any  time ;  ^t  was  the  reason  why  he  was  always  careful ;  that  he 
knew  the  danger  of  it  from  the  time  that  he  began  work.  He  said  he 
had  received  several  slight  shocks  from  scrapii^  with  a  putty  knife 
made  of  steel  and  wood.  He  was  asked  whether  he  knew  the  thing 
was  likely  to  occur  at  any  time,  and  he  replied  that  he  did  not  know 
exactly  how  it  would  occur,  but  he  knew  that  he  was  likely  to  get  a 
shock  at  any  time  he  came  in  contact  with  the  third  rail ;  that  he  al- 
ways thought  that,  in  order  to  avoid  injury  to  himself,  he  must  refrain 
from  bringing  the  swab  in  contact  with  both  surfaces.  "Q.  And  you 
knew  it  was  dangerous^  if  you  brou|:ht  them  together,  didn't  you?  A. 
Well,  I —  Q.  Did  you  or  not?  Witness:  I  didn't  positively  know  it 
tiien,  but  I  always  tried  to  be  as  careful  as  I  could  when  I  came  to 
use  the  swab  under  the  third  rail."  He  testified  tiiat  he  endeavored, 
when  he  was  taking  the  swab  out,  to  keep  it  from  coming  in  contact' 
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with  the  third  rail,  because  he  knew  it  would  be  dan^rous  to  touch 
it  intentionally;  that  he  knew  it  at  the  time;  that  instinct  had  taught 
him  that,  and  whatever  taught  him  he  knew  it  that  day  and  before 
that  day.  He  then  testified  that  he  did  not  know  that  there  was 
any  danger  if  he  toudied  the  third  rail  with  a  piece  of  iron  of  its 
"melting  oil  in  his  hand,"  but  he  knew  that  after  he  got  the  shock, 
and  he  continued  that  he  knew  the  danger;  that  there  was  danger  in 
the  third  rail  and  he  always  tried  to  avoid  it  In  Eastland  v.  Darke, 
165  N.  Y.  427.  69  N.  £.  202,  70  U  R.  A.  761,  the  court  say: 

"It  la  now  the  settled  law  of  this  state  that  the  rlflks  which  a  servant  a» 
sumes  are  eitber  such  as  are  Inddent  to  bis  employment  after  the  master  has 

discharged  bis  duty  of  reasonable  care  to  prevent  them,  or  such  as  are  Qolte 
as  open  and  obvious  to  the  servant  as  the  master.  Benzlng  v.  Stehiway  & 
Sous,  101  N.  y.  S52,  S  N.  E.  449;  Davidson  v.  Cornell,  132  N.  Y.  228,  80  N.  B. 
573;  Booth  T.  B.  &  A.  R.  R.  Co.,  73  N.  Y.  40.  29  Am.  Bep.  87;  Pantzar  r.  Tilly 
Foster  I.  M.  Co.,  99  N.  Y.  368,  2  N.  B.  24." 

In  Maltbie  v.  Belden,  167  N.  Y.  312,  60  N.  E.  646,  64  L.  R-  A.  62, 
the  court  say: 

"A  servant  assumes,  not  only  the  rl^  Incident  to  bis  employment,  bat  all 
dangers  which  are  obvious  and  apparent,  and  so,  If  be  volnntarlly  enters  into, 
or  continues  In  the  service,  having  knowledge,  or  the  means  of  knowioc  the 
dangers  Involved,  be  la  deemed  to  assnme  the  risks  and  to  waive  any  claim 
for  damages  against  the  master  In  case  of  personal  Injury.  Crown  t.  Orr, 
140  N.  X.  460,  SS  N.  B.  048;  Thompson  on  Negligence^  p.  1006;  Hasklns  t. 
N.  Y.  O.  ft  H.  R  R.  B.  Ca,  05  Barb.  129;  afilrmed  In  96  N.  Y.  608;  Jones  r. 
Roach.  0  Jones  ft  S.  248;  Wormell  t.  Maine  Central  R  R  Oo.,  70  Me.  807, 
10  Atl.  40,  1  Am.  8t  Rep.  321 ;  Kennedy  v.  Manhattan  By.  Ok.  145  N.  T.  289; 
30  N.  E.  956." 

The  place  of  work  could  not  be  changed  save  by  a  change  of  con- 
struction of  the  elevated  railroad  itself.  It  is  not  suggested  that  the 
place  itself  should  be  protected  temporarily  so  as  to  prevent  the  con- 
tact which  caused  the  short  circuit.  The  defendant  fully  understood 
the  physical  conditions  thereon  and  the  possible  danger  of  doing  the 
work  in  that  place  with  the  implement  then  used  by  him.  The  place 
itself  was  a  risk  assumed  by  tiie  servant.  O'Connall  v.  Thompson- 
Starrett  Co.,  72  App.  Div.  47-51,  76  N.  Y.  Supp.  296,  and  authorities 
cited;  Kaare  v.  T.  S.  &  I.  Co.,  139  N.  Y.  377,  34  N.  E.  901;  Davis 
V.  Port  Huron  Engine  &  Thresher  Co.,  126  Mich.  429,  85  N.  W.  1125 ; 
Carr  v.  Manchester  Electric  Co.,  70  N.  H.  308,  48  Atl.  286.  The  ma- 
terial used  in  the  construction  of  the  swab  was  thoroughly  understood 
by  the  plaintiff.  He  testi&es,  in  effect,  that  it  was  the  only  tool  adapted 
for  the  purpose,  and  that  he  could  not  suggest  anything  that  would 
have  beoi  better.  It  was  quite  evident  that  the  implement  must  be  thin 
and  pliable.  There  is  no  suggestion  that  it  could  have  been  made  of 
any  nonconductive  material,  A  professor  of  electrical  engineering 
called  as  an  expert,  who  testifies  that  he  had  never  heard  of  a  swab  of 
this  character  before  he  was  called  into  this  case,  testifies  that  he 
thought  if  it  were  covered  with  rubber,  and  so  insulated,  it  would 
still  be  flexible  enough  to  use.  But,  on  the  other  hand,  he  did  not 
think  that  any  of  the  tools  were  ever  insulated.  There  is  no  oUier 
sug^festion,  much  less  proof,  that  such  tool  could  have  been  insulated 
and  still  be  used  for  its  purposes,  or  that  there  was  a  swab  or  a  substi- 
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tute  for  a  swab  which  ever  had  been  insulated  or  which  could  be  made 
of  n<Hiconductive  material.  The  evidence  is  that  swabs  had  been  used 
upon  this  work  constantly  by  other  workmen.  The  plaintiff  also  tes- 
tifies that  he  had  used  it  on  this  work  in  thousands  of  like  places  along 
this  line  of  work  and  without  danger,  and  there  is  no  proof  of  the  use 
of  any  other  appliance  in  such  work,  except  of  one  likewise  made  of 
metal.  In  any  event,  as  the  evidence  is  clear  that  the  plaintiff  un- 
derstood the  peril  if,  in  using  this  swab,  he  brought  it  in  simultaneous 
contact  with  the  third  rail  and  the  iron  of  the  structure,  I  think  he  as- 
sumed the  risk  of  using  this  swab  in  this  place.  The  danger  did  not 
lie  in  the  use  of  this  implement  in  itsdf,  but  in  bringing  tt  in  contact 
with  the  structure  during  its  use.  "The  servant  has  equal  duty  and 
equal  opportunity  to  observe  the  defects  and  dangers  in  simple  tools  or 
instruments,  like  hoes,  ladders,  wrenches,  and  the  like,  and  takes  the 
risk  of  the  dangers  in  using  them."  Dresser's  Employers'  Liability,  § 
113,  citing  authorities :  Marsh  v.  Chickering,  101  N.  Y.  399,  5  N.  E. 
56;  Powers  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  98  N.  Y.  274;  Wright 
V.  New  York  Central  Railroad  Company,  25  N.  Y.  563,  666.  Inas- 
mudi,  then,  as  the  evidence  is  overwhdining  that  the  plaintiff  tmder- 
stood  the  danger  of  place  and  implement  if  in  using  it  he  made  contact, 
it  seems  to  me  that  the  defendant  was  successful  in  establishing  its  plea 
of  assumption  of  risk.  The  plaintiff's  qualifications  of  his  knowledge 
do  not  weaken  the  fact  that  at  the  time  he  undertook  this  work  he 
understood  that  it  was  "dangerous"  to  make  the  contact  with  the 
swab — "very  dangerous"  to  come  in  contact  with  the  third  rail.  His 
assumption  of  risk  did  not  turn  upon  the  extent  of  his  knowledge  in 
July  when  he  began  the  work,  or  of  his  ignorance  of  the  precise  or  ex- 
act result  of  such  contact  or  of  the  fact  that  the  result  is  technically 
known  as  a  short  drcmt.  Probably  to  a  man  of  his  calling  it  would 
not  have  materially  affected  his  work  if  he  had  known  that  such  con- 
tact would  produce  a  short  circuit,  instead  of  bein^  very  dangerous  or 
dangerous.  Surely  he  is  not  entitled  to  absolution  because  he  did 
not  precisely  understand  the  scientific  or  physical  fact  resultant  from 
contact  or  the  electrical  phenomenon  resultant  therefrom.  Dresser  on 
Employers'  liability  lays  down  the  principle: 

"Thetefore,  wbere  tbe  plalntlfl  knows  or  Is  bound  to  know  of  danger  aris- 
ing from  the  condltltHi.  of  thtngi^  tbe  ftct  that  lie  does  not  know  or  appreciate 
the  extent  of  the  dangw,  or  riemoita  causing  greater  danger  than  he  expects. 
Is  not  mftterial." 

See,  too,  Davis  v.  Port  Huron  Engine  &  Thresher  Co.,  126  Mich. 
432,  85  N.  W.  1126;  O'Maley  v.  South  Boston  Gaslight  Co.,  1S8 
Mass.  135,  137,  et  seq.,  32  N.  E.  1119,  47  L.  R.  A.  161;  Pratt  v, 
Prouty,  163  Mass.  333-335,  26  N.  E.  1002 ;  Stuart  v.  West  End  Street 
Railway,  163  Mass.  391-393,  40  N.  E.  180.  The  learned  counsel  for 
tbe  re^xnident  cites  Hawley  v.  Northern  Central  Railway  Co.,  82  N. 
Y.  370,  upon  this  point.  This  case  is  well  discriminated  from  tihe 
case  at  bar  by  Cullen,  J.,  in  Spencer  v.  Worthington,  44  App.  Div. 
499,  60  N.  Y.  Supp.  876,  where  the  learned  justice  said: 

"In  Hawley  v.  Northern  Central  Railway  Co.,  S2  N.  T.  370.  tbe  plaintiff, 
an  engineer,  had  a  general  knowledge  that  the  railroad  was  oat  of  repair,  bat 
be  alM  knew  that  passengers  and  freight  were  cmtlnnally  t>eing  transported 
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over  it,  and  he  had  no  knowledge  of  the  particular  defect  whldi  canaed  Ua  In- 
jury. In  neither  case  can  the  danger  whl<A  occaaloned  his  Injury  be  said  to 
bare  been  <ATloua" 

Smith  V.  Manhattan  R.  Co,,  112  App.  Div.  202,  98  N.  Y.  Supp.  1, 
on  which  the  respondent  lays  much  stress,  may  be  discriminated.  It 
is  true  that  the  court  in  that  case  says  that  Smith  was  not  familiar 
with  short  circuits,  and  he  did  not  know  what  would  produce  a  short 
circuit,  or  that  one  would  be  produced  by  an  iron  surface  coming  in 
contact  with  the  third  rail  and  a  projecting  bolt.  But  the  court  also 
says  that  Smith  understood,  and  the  undisputed  evidence  shows  it  to 
be  a  fact,  that  Hiere  was  ordinarily  no  danger  in  touching  the  third 
rail.  In  the  case  at  bar  plaintiff  knew  that  in  the  doing  of  this  woiic 
it  was  very  dangerous  or  dangerous  to  touch  the  girder  and  the  third 
rail  at  the  same  time.  Smith's  case  was  also  decided  upon  the  ground 
that  it  was  the  duty  of  the  defendant  to  furnish  plaintiff  with  a  broom 
or  wooden  shovel,  especially  in  the  absence  of  instructions  as  to  the 
danger  of  causing  a  short  circuit;  i.  e.,  a  safe  implement  equally 
ad^ted  for  the  work  in  hand. 

llie  judgment  must  be  reversed,  and  a  new  trial  granted,  costs  to 
abide  the  event 

GAYNOR  and  RICH,  JJ.,  concur.  HOOKER.  dissents. 
HIRSCHBERG,  P.  J.,  not  voting. 


(56  Ulsc.  Bep.  487.) 

ADDOMS  T.  WSHB. 
(Supreme  Oourt,  Ai^llats  Tom.  November  20,  lOOT^ 

1.  0ABBIBB8— Lon  or  OooM— LiiOTATion  or  I/iumrr— KzPBBBs  Bboeivt— 

AflBHT  roB  Shifpeb. 

Plaintiff,  a  guest  at  a  hotel,  gave  a  twil  boy  a  pa<Aage  addressed  to 
plaintiff  In  another  city,  Instructing  the  boy  to  "take  this  to  Adams  Ex- 
press." The  boy  did  as  directed,  neglected  to  value  the  package^  and  re- 
ceived an  express  receipt  containing  a  stipulation  llmitli^  the  carrier's 
liability  on  unvalued  packages  to  f50.  Held,  that  the  boy  was  plaintiff's 
agent,  and,  being  authorized  to  deliver  ihe  package  for  shipment,  was  au- 
thorised to  bind  plaintiff  by  his  acceptance  of  sudi  limited  liability  coi^' 
tract,  under  tlie  rule  that  an  agoit  to  whom  the  owner  intrusts  goods 
for  delivery  to  a  carrier  must  be  regarded  as  having  authority  to  stipu- 
late for  Uie  ordinary  terms  of  transportation. 

2.  BviDBVCi— SHXPnno  Reokipt— Adhisbcohb. 

Where,  in  an  action  i^lnst  a  carrier  for  loss  oi  goooa,  plaintiff  Intro- 
duced as  part  of  her  proof  a  receipt  containing  a  special  contract  limiting 
liability,  and  did  not  limit  the  purpose  of  the  receipt  as  merely  to  show 
delivery  of  the  package  to  the  carrier,  she  could  not  thereafter  contend 
that  she  was  not  bound  by  the  terms  of  the  contract 

[Ed.  Note.— For  cases  In  point,  eee  Cent  Dig.  vol.  20.  Evidence,  1 1022.] 

8.  Oabbibrs— CoifTRAor  or  Oabbiaoe— Wbtiten  Contsaoi. 

In  the  absence  of  fraud  or  imposition,  the  rights  of  a  carrier  and  ship- 
per are  to  be  controlled  by  whatever  written  contract  was  entered  into  at 
the  time  the  ivoperty  was  received  fOr  transportation. 

[Ed.  Not&— ^or  caaes  in  point;  see  Oent  Dig.  vol.  9,  Oarriras,  If  14S- 
107.] 


Digitized  by  Google 


Sup.  Ct)  ADDOMfi  V.  WKIB.  U7 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourteenth 

District 

Action  by  Mary  B.  Addoms  against  Levi  C.  Weir,  president  of  the 
Adams  Express  Company.  From  a  judgment  for  plamtiff,  defendant 
appeals.  Modified  and  affirmed. 

Argued  before  GIU)ERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER.  JJ. 

Cravath,  Henderson  &  de  Gersdorff  (Geo.  M.  Bartholomew  and  Ar- 
thur W.  Clement,  of  counsel) ,  for  appellant 
Mortimer  C.  Addoms,  for  respondent 

LEVENTRITT,  J.  In  October,  1906,  the  plaintiff  was  a  guest  at 
the  Hcwnestead  Hotel,  Hot  Springs,  Va.  On  the  day  preceding  her  de- 
parture therefrom  she  packed  certain  articles  of  wearing  apparel  in  a 
pasteboard  box,  which  she  addressed  to  herself  at  No.  73  T^st  Fifty- 
Sixth  street,  N.  Y.  She  then  called  a  bell  boy,  gave  him  the  package, 
and  instructed  him  to  "take  this  to  Adams  Express."  Thereafter  all 
trace  of  tihe  package  is  lost,  but  the  defendant  admits  its  receipt  from 
an  employe  of  the  hotel  and  that  its  delivery  was  pursuant  to  the  plain- 
tiff's instructions.  The  package  was  not  delivered  at  New  York,  and 
the  ftottiff  sued  for  the  value  of  its  contents,  alleging  the  defendant's 
negligence.  The  defendant  pleaded  a  special  contract  with  the  plain- 
tiff's agent  whereby  its  liability  was  limited  to  $50.  The  receipt  em- 
bodying this  contract  of  limited  liability  forms  a  part  of  the  record, 
having  been  introduced  in  evidence  by  tiie  plaintiff.  Subdivision  1  of 
this  Kceipt  reads  as  follows: 

"In  consideration  of  tbe  rate  charged  for  carrying  said  property,  which  1» 
regulated  by  the  value  thereof  and  Is  based  upon  a  valuation  of  not  exceediug 
fifty  dollars  unleea  a  greater  value  Is  declared,  the  shipper  agrees  that  the 
value  of  said  property  Is  not  more  than  fifty  dollars,  unless  a  greater  value  Is 
stated  herein,  and  that  tbe  company  shall  not  be  liable  In  any  event  for 
more  than  the  value  so  stated,  nor  for  more  than  fifty  dollars  If  no  value  Is 
stated  herein." 

No  value  was  placed  on  the  package  either  by  the  plaintiff  or  by  the 
hotel  employi  from  whtMn  it  was  received  by  the  defendant.  The 
plaintiff  contends  that  the  messenger  to  whom  she  gave  the  packa|^ 
was  not  in  her  employ,  and  could  not,  therefore,  be  considered  as  her 
agent,  and  that,  although  he  was  authorized  to  deliver  it  to  the  defend- 
ant, he  was  without  power  to  enter  into  a  special  contract  of  limited 
liability.  The  justice  before  whom  the  case  was  tried  sustained  the 
plaintiff's  contention  and  rendered  a  judgment  in  her  favor  for  $319, 
the  value  of  the  lost  articles.  A  motion  to  reduce  the  recovery  to  $50 
was  denied.  From  the  judgment,  and  the  order  entered  upon  the  de- 
nial of  that  motion,  this  appeal  is  taken. 

We  think  the  conclusion  reached  the  learned  trial  justice  was  er- 
roneous. The  person  to  whom  the  plaintiff  gave  the  package,  with  in- 
structions to  send  it  via  Adams  Express,  was  by  the  plaintiff's  act  con- 
stituted her  agent  for  all  purposes  necessary  to  the  shipment.  He  was 
authorized  under  the  circumstances  disclosed  to  enter  into  the  special 
contract  evidenced  by  the  receipt.  The  defendant  was  justified  in  treat- 
ing him  as  having  power  to  ship,  and  therefore  as  having  full  author- 


Digitized  by 


148  108  NHW  YOBK  BUPPLBMBNT  (Sup.  Ct 

•sd  Ml  N«w  York  SUto  BworMr 

ity  to  enter  into  the  usual  contract  necessarily  incidental  to  that  end. 
In  other  words,  acting  in  good  faith,  it  had  the  right  to  rely  upon  the  ap- 
parent authori^  which  accompanied  the  lawful  possession  of  the  pack- 
age. No  duty  rested  upon  the  defendant  to  examine  into  the  authority  of 
the  person  presentii^  me  padcage  to  make  the  contract  which  was  made, 
in  the  absence  of  some  special  circumstances  calling  for  the  exercise  of 
unusual  care,  such  as  notice  that  the  package  contained  stolen  goods. 
The  hotel  employ^  was  the  only  person  with  whom  the  defendant  could 
deal  in  making  the  arrangements  necessary  to  the  shipment.  To  it  he 
stood  in  the  position  of  owner.  If  there  had  been  any  limitation  to 
the  agency,  it  could  only  avail  the  plaintiff  if  it  had  been  brought  to 
the  notice  of  the  defendant.  As  a  general  rule  the  agent  to  whom  the 
owner  intrusts  goods  for  delivery  must  be  regarded  as  having  author- 
ity to  stipulate  for  the  ordinary  terms  of  transportation.  Waldron  v. 
Fargo,  170  N.  Y.  137,  62  N.  E.  1077 ;  Zimmer  v.  N.  Y.  C.  &  H.  R.  R. 
R.,  137  N.  Y.  460,  83  N.  E.  642 ;  Jennings  v.  Grand  Trunk,  127  N. 
Y.  438,  88  N.  E.  394. 

The  plaintiffs  agent  was  fully  authorized  to  deliver  the  package  in 
question  to  the  defendant,  and  he  was  given  no  instructions  as  to  its  value 
or  contents.  He  did  deliver  the  package,  and  he  gave  no  value.  He  did 
not  exceed  his  authority,  and  his  lawful  possession  of  the  package  for  a 
lawful  purpose  was  sufficient  to  justify  the  defendant  in  dealing  with 
him  as  it  would  have  dealt  with  the  plaintiff.  This  principle  is  a  salutary 
one,  which  enables  the  carrier  to  perform  its  full  duty  to  the  public  with- 
out being  exposed  to  undue  risk  or  excessive  liability.  If  a  contrary  rule 
prevailed,  a  person,  merely  by  intrusting  a  valuable  package  to  another 
for  the  sole  purpose  of  delivering  it  to  the  carrier,  could  subject  the 
latter  to  a  ccwnmcm-Iaw  liability,  irrespective  of  its  legal  right  to  limit 
its  liability  by  special  ccmtract.  In  other  words,  a  special  contract  of 
limited  liability  could  be  availed  of  only  where  the  carrier  had  dealt 
directly  with  uie  legal  owner,  or  where  it  had  by  inquiry  ascertained 
that  the  owner's  agent  had  authority  to  accept  such  a  contract.  The 
effect  of  such  a  rule  would  practicsdly  be  to  destroy  the  efficiency,  if 
not  ^e  utility,  of  the  express  business.  The  cases  relied  upon  by  the 
respondent  as  supporting  a  contrary  doctrine  are  from  a  class  gen- 
erally termed  "ba^age  cases,"  and  are  inapplicable.  Those  decisions  ap- 
ply to  relieve  one  from  stipulations  contained  in  baggage  receipts  upon 
the  theory  that  such  a  receipt  amounts  merely  to  a  voucher,  which  en- 
ables the  owner  to  follow  and  Identify  his  property.  They  differ  ma- 
terially from  cases  where  a  person  snipping  goods  by  a  carrier  delib- 
erately enters  into  a  contract  necessary  to  tiie  transportation  thereof. 

The  plaintiff  introduced  as  part  of  her  proof  the  receipt  containing 
the  special  contract  of  limited  liability.  The  appellant  contends  that 
she  is,  therefore,  bound  by  the  terms  of  the  contract.  We  are  in  accord 
with  this  contention.  The  receipt  was  offered  to  establish  the  contract 
of  carriage.  It  was  the  plaintiff's  only  evidence  on  that  point.  It  is 
difficult  to  understand  how  the  plaintiff  could  assert  that  the  defend- 
ant assumed  the  duties  of  a  common  carrier,  without  accepting  the  con- 
tract under  which  it  became  such.  She  introduced  the  receipt  for  the 
purpose  of  establishing  her  cause  of  action,  and  as  an  instrument  of 
evidence  it  must  be  taken  altogether,  and  the  contract  construed  irom 
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all  that  it  contains.  The  plaintiff  (x>uld  recover  only  under  this  re- 
ceipt, unless  she  proved  that  she  did  not  assent  to  the  conditions  limit- 
ing the  defendant's  liability,  and  in  that  regard,  as  we  have  shown, 
she  failed.  The  respondent  argues  that  she  seeks  recovery  under  the 
common-law  liatnlity  of  the  defendant  as  a  common  carrier,  and  that 
the  sole  purpose  of^oifering  the  receipt  in  evidence  was  to  show  de- 
livery of  the  package  in  question  to  the  defendant.  The  record  does 
not  disclose  any  qualification  or  limitation  controlling  the  introduction 
of  this  receipt,  and,  as  we  have  pointed  out,  it  is  to  the  breach  of  the 
contract  represented  by  this  instrument  that  the  plaintiff  is  remitted 
for  any  recovery  to  which  she  may  be  entitled ;  and,  having  made  the 
receipt  a  part  of  her  case,  the  defendant  must  have  the  benefit  of  all 
its  tenns  and  conditions.  Springer  v.  Westcott,  78  Hun,  365,  29  N. 
Y.  Supp.  149.  The  plaintiff  cannot,  under  the  circumstances,  claim 
benefit  of  a  portion  of  the  «>ntract  and  exemption  from  the  remainder. 

The  respondent  c(»icedes  (1)  that  a  regularly  constituted  agent  of 
the  owner  may  deal  with  property  so  as  to  bind  the  owner;  (2)  that  a 
carrier  must  rely  on  the  possession  of  the  person  tendering  the  prop- 
erty as  giving  him  authority  to  contract,  unless  there  are  circumstan- 
ces whidi  should  apprise  it  to  the  contrary;  and  (3^  that  if  the  car- 
rier acts  in  good  faiui,  and  without  notice  of  facts  which  would  apprise 
it  of  the  shipper's  want  of  authority,  it  may  insist  upon  a  contract  of 
limited  liability.  These  conceded  principles  are  applicable  to  the  facts 
here  presented  and  are  decisive  of  the  controversy.  The  person  from 
whom  the  defendant  received  the  package  was  authorized  by  the  plain- 
tiff to  deliver  it.  He  acted  within  the  scope  of  his  authority  and  in 
strict  accordance  with  the  plaintiff's  instructions.  There  were  no  cir- 
cumstances which  required  the  defendant  to  inquire  into  the  authority  . 
of  the  plaintiff's  agent,  and  acting  in  good  faith,  without  any  notice  of 
want  of  such  authority,  it  was  justified  in  insisting  upon  and  in  issuing 
the  special  contract  of  limited  liability  by  the  terms  of  whidi  the  plain- 
tiff is  bound.  It  does  not  admit  of  argument  that,  had  the  plaintiff  in 
person  delivered  the  package  in  question  to  the  defendant  and  had  the 
receipt  been  g^ven  to  her  under  the  conditions  detailed,  she  would  be 
bound  by  its  terms.  She  must  also  be  held  to  be  equally  bound  where 
the  contract  results  from  the  act  of  her  agent,  who  was  concededly 
clothed  with  full  authority  to  ship,  and  who  must  therefore  be  pre- 
sumed, in  the  absence  of  some  notice  to  the  contrary,  to  be  empowered 
to  enter  into  the  contract  necessary  or  incidental  to  the  shipment 

In  Bernstein  v.  Weir,  40  Misc.  Rep.  636,  83  N.  Y.  Supp.  48,  the  idi- 
lowing  general  principles  were  enunciated  1^  this  court  m  its  discus- 
sion of  tiie  authorities  applicable:  (1)  That  the  person  authorized  to 
deliver  property  for  shipment  is  thereby  authorized  to  enter  into  any 
special  contract  necessary;  (2)  that  the  receipt,  in  the  absence  of 
fraud  or  imposition,  is  the  contract  of  shipment,  and  the  rights  of  the 
parties  are  determined  by  its  terms;  (3)  that  the  limitation  of  recov- 
ery to  the  sum  of  $50,  where  no  value  is  declared,  is  valid,  even  where 
the  loss  is  caused  by  negligence. 

The  distincti<»i  between  so-called  'iMwage"  and  "freight"  cases  is 
pointed  out  in  Zimmer  t.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  supra,  where 
the  court  say: 
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**Ouai  when  parties,  propodng  to  bave  articles  of  propertj  transported  br 
a  common  canler,  delltwrately  enter  Into  some  necemary  contract  relating 
to  the  tranq»rtatl<Hi,  dlfEer  materially  from  those  cases  of  travellers  who 
commit  their  trunkB^  or  articles  of  baggage,  to  an  agent  of  some  express  or 
transfer  company,  and  receive  at  the  moment  some  paper,  which,  as  It  has 
been  said,  amounts  simply  to  a  voucher  enabling  them  to  follow  and  identU^ 
their  property.  Madan  v.  Sberard,  73  N.  T.  329,  29  Am.  Rep.  153.  The  dif- 
ference Is  very  obvious  in  tbe  circumstances,  which  in  the  one  case  usnallr 
admit  of  no  negotiation  or  discussion,  while  in  tbe  other  the  shipment  of  tbe 
property  la  a  matter  of  arrangement,  with  full  opportnaity  tor  deliberate  u- 
Hon." 

There  an  agent  employed  to  eifect  the  transportation  of  a  valuable 
horse  was  held  to  be  authorized  to  enter  into  a  special  ^ntract  of  lim- 
ited liability,  irrespective  of  the  principal's  ignorance  thereof,  and  even 
though  he  had  no  such  authority  as  a  matter  of  fact  from  his  principal 

In  Bates  v.  Weir.  131  App.  Div.  275, 105  N.  Y.  Supp.  785,  the  plain- 
tiff, a  resident  of  Washington,  left  certain  lace  with  one  Mrs.  O'Dell  in 
this  city,  with  directions  to  hold  the  same  after  it  had  been  cleaned  until 
called  for.  Notwithstanding  those  directions  Mrs,  O'Dell  shipped  the 
lace  by  Adams  Express  CcHnpany  addressed  to  the  plaintiff  at  Washing- 
ton. Mrs.  O'Dell  declared  no  value  on  the  shipment,  and  received  the 
usual  express  receipt  containing  the  limited  liabili^  clause.  The  Ap- 
pdUate  IXvision.  Second  Department,  held  that  the  plaintiff  could  it- 
cover  only  the  sum  of  $50.  In  the  course  of  the  opinion  the  court,  b>' 
Miller,  J.,  say; 

"Had  the  plaintiff  specially  Instructed  Mrs.  O'Dell  to  express  the  lare 
without  making  a  special  contract,  she  would  have  been  bound  by  the  con- 
tract made,  although  unauthorized ;  and  It  does  not  seem  to  me  that  she  cin 
rely  npon  obligations  growing  out  of  the  fact  of  shipment  wltliout  ratlfirhV 
the  sblpmoit   If  she  repudiates  a  part  of  the  transaction,  she  must  repudiate 
It  all.  In  which  case  she  cannot  assert  that  the  defendant  ever  became  as  to 
her  a  common  carrier  or  a  bailee  for  hire,  or  that  It  owed  her  any  duty  great- 
er than  that  of  a  gratuitous  bailee,  which,  as  I  have  said,  was  the  duty  not 
to  destroy  nor  injure  by  gross  negligence  or  some  willful  act.   Mulgrave  v- 
Ogden,  1  Cro.  Ellz.  219;  Tandl  v.  Seaton,  28  Grat.  (Va.)  flOl,  26  Am.  Rep. 
380 ;  Smith  v.  Nashua  &  Lowell  R.  Co.,  27  N.  H.  80,  50  Am.  Dec.  304 ;  Beards- 
lee  V.  Richardson,  11  Wend.  (N.  T.)  26,  25  Am.  Dec.  596.   The  to>regolng  rea- 
sons for  reversing  this  judgment  (It  cannot  be  pretended  that  It  Is  based  on 
anything  but  a  breach  of  tiie  defoidant'B  duly  as  a  common  carrier)  sem 
to  me  unanswerable,  but  they  are  reinforced  when  conBld«%d  In  the  light 
of  the  nature  of  the  defendant's  business  and  the  duties  and  obligations  im- 
posed on  it.    It  Is  bound  to  accept  all  goods  tendered  and  to  carry  them  for 
a  reasonable  charge.   Of  course,  this  does  not  mean  that  it  most  accept  stolen 
property;  but  In  practical  effect  the  carrier  must  rely  on  the  possession  of 
the  person  tendering  the  property  as  giving  him  authority  to  contract,  unless 
there  are  circumstances  which  should  apprise  It  of  the  contrary.   Before  un- 
dertaking to  become  an  Insurer,  it  is  but  reasonable  that  the  defoidant  should 
know  the  nature  and  value  of  the  property,  not  only  for  tbe  purpose  of  de- 
termining tbe  otoit  of  tbe  liability  Incurred,  but  as  well  the  degree  of  care 
to  be  exercised  and  the  charge  which  would  be  reasonably  commensurate 
therewith.   Tbe  contract  made  In  this  case  was  a  reasonable  contract,  as  the 
courts  of  this  state  have  said,  and  If  the  carrier  acts  in  good  faith,  and  with- 
out notice  of  facts  which  should  apprise  It  of  the  shipper's  want  of  authority, 
it  should  have  the  right  to  insist  that  it  never  voluntarily  assumed  any  obli- 
gations, except  in  accordance  with  the  terms  of  tbe  contract  of  shipment,  so 
far  as  those  terms  are  not  inconsistent  wltb  the  law.   The  n^tlgence  In  this 
case  was  that  of  the  sender,  who  delivered  to  the  defendant  property  wortb 
$6,000  without  apprising  It  of  its  value ;  and,  whether  tbe  plalntlCF  has  a  cause 
of  action  against  the  s^der  or  not,  she  should  not  be  permitted  to  dalm 
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duusfles  fi>r  a  vlolatioii  of  duty  gnnrinc  out  of  the  contract  of  11111)0011  wftb> 
out  adopting  that  contract" 

In  Halstead  v.  Postal  Telegraph  Co.,  120  App.  IMv.  438,  104  N.  Y. 
Supp.  1016,  principles  applicable  to  the  case  at  bar  were  considered. 
There  tiie  defendaiit  was  sued  for  damages  for  a  mistake  in  a  tele- 
gram sent  by  a  third  person  at  the  request  of  the  plaintiff.  In  their 
discussion  of  the  contract  of  limited  liability  signed  by  the  sender, 
the  court  say: 

'*ThlB  was  signed  by  the  sender,  who  was  acting  at  the  request  of  the  plaln- 
tlffs;  and  might  properly  be  regarded  as  tbe  plalutllta'  agent  for  each  purpoeea, 
If  It  was  Important  to  consider  this  view  of  the  case.  *  *  *  It  might  bare 
been  nld,  with  equal  force,  that  as  the  regulation  was  a  reasonable  one  on  the 
part  of  the  company,  and  It  was  not  obliged  to  accept  the  du^  of  trans- 
mlttlttg  the  same  except  up(n  a  compliance  with  such  i^nlatlon  by  the  sen- 
der, no  higher  obligation  could  be  predicated  In  favor  of  the  idalntlfE  than 
that  which  the  company  accepted.  If  the  defoidant  In  the  case  at  bar  had 
been  obliged  to  accept  and  transmit  the  message  without  relations,  then 
it  would  assume  Its  common-law  obligations ;  but  having  the  right  to  make 
r^nlatlons,  and  being  under  no  obIlgatl<Hi  to  accept  the  message  for  tranamls- 
slon  unless  the  parties  Interested  agreed  to  abide  by  such  reasonable  regula- 
tions, and  It  appearing  that  the  sender  did  sign  the  blank  provided  by  the 
company,  and  which  contained  the  limitatlonB  above  mentioned.  It  must  be 
prenuned  that  the  company  undertook  the  duty  only  as  thus  limited  Its 
reasonable  regnlatlons,  and  whether  the  action  Is  deemed  to  rest  upon  the 
contract  of  the  sender,  or  to  result  from  a  breach  of  duty,  the  limitation  upon 
the  amount  of  damages  to  be  recovered  being  reasonable,  the  plaintiff  has  no 
standing  to  maintain  this  action  unless  he  Is  the  real  principal  in  the  trans- 
action, and  thai  only  to  the  extent  of  the  amount  paid  for  the  transmission 
of  the  message.  «  •  •  The  right  to  make  a  reasonable  regulation  Is  a 
right  on  the  part  of  a  public  or  quasi  irabllc  corporation  to  refuse  to  perform 
a  duty  e.xcept  upon  compliance  with  such  regulations,  and  while  the  defend- 
ant might  waive  sa<^  regulations,  and  acc^  the  duty  of  transmitting  jnes- 
sagea  under  Its  common-law  liabilities,  where  It  provides  blanks  and  accepts 
messages  only  under  such  relations.  It  owes  no  dutr  hl^er  than  that  pro- 
vided In  Its  r^latlrais." 

In  Kanevky  v.  N.  Y.,  Ont.  &  W.  R.  R.,  63  Misc.  Rep.  664,  103  N. 
Y.  Supp.  727,  a  "baggage"  case,  where  the  16-year  old  son  of  the 
plaintiff,  sent  to  check  a  trunk,  signed  a  receipt  releasing  the  railroad 
company  from  all  liability,  this  court  said: 

"Moreover,  the  release  of  liability  was  signed  by  the  person  whom  the  plain- 
tiff had  Intrusted  with  the  duty  of  preparing  the  trunk  for  shipment  and  of 
attending  to  checking  the  same.  The  fact  that  her  son  was  a  minor  did  not 
incapacitate  him  from  acting  as  an  agent ;  the  well-known  rule  being  that  con- 
tracts made  by  an  Infant  as  an  agent  are  binding  upon  the  principal.  1  Am. 
&  flag.  Enc.  of  L.  (2d  Ed.)  p.  940 ;  Avery  v.  Fisher,  28  Hnn.  SOS.  'The  agent 
to  whom  the  owner  trusts  goods  for  delivery  must  t>e  r^arded  as  having  au- 
thority to  stipulate  for  the  terms  of  transportatimi*  "—citing,  among  other 
cases,  Zlmmer  v.  N.  X.  O.  &  H.  R.  B.  B.  Co.,  supra. 

The  office  of  the  common  carrier  is  one  of  the  few  which  under 
ordinary  conditions  must  be  exercised  upon  the  requirements  of  any 
person  bringing  goods  for  transportation,  and  the  principles  which 
we  have  discussed  and  applied  to  the  facts  of  this  case  are  salutary 
in  their  effect,  in  that  they  promote  the  efficient  discharge  of  that 
office,  and,  moreover,  thiey  are  consonant  with  the  modern  doctrine 
which  we  have  outlined.  It  is  no  longer  open  to  question,  therefore, 
that  in  the  absence  of  fraud  or  imposition  the  rights  of  carrier  and 
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shipper  must  be  controlled  by  whatever  written  contract  is  entered 
into  at  the  time  property  is  received  for  transportation. 

It  follows  that  the  judgment  appealed  from  must  be  reduced  in 
amount  to  $50,  and.  as  so  modified,  affirmed,  without  costs. 

Judgment  reduced  to  $60,  and,  as  so  modified,  affiimed.  without 
costs.  All  concur. 


IfOBSHOUSB  T.  BBOOKLTM  HBSOHTB  B.  Oa 
(Supreme  Court,  Appellate  DlylsioD,  Second  Departmokt  January  10,  1908> 

1.  AXTOBITBr  AND  GUBirT— ▲XT(»MET*8  VKKB    COHTIllOgIT  FKIS. 

An  attorney  may  pn^erly  demand  a  lai^er  compenaatlcm  fur  Mb  aerv^ 
Ices  wbere  hu  ten  are  conttngent 

[Ed.  Not&— Vor  caaos  In  poUit;  see  Oent  IMg.  voL  B,  Attorns^  and  caient.. 
H  861-W.] 

3.  Afpkai«— Fxnonios— Bbtxbw. 

A  finding  that  an  attorney's  contract  for  fees  was  oniBdonabl^  TaUd». 
and  lawful  conld  not  be  reviewed  on  appeal,  wbere  the  only  testimony  ot- 
fered  against  it  consisted  In  a  hypothetical  question  wU^  did  not  embrace- 
all  of  the  serrlces  detailed  by  the  attorn^,  and  wbldi  merely  asked  for  tbe- 
vaiue  of  the  serrlcea  described  therein. 

8.  AnoBnET  AND  Olieiit— Action  fok  Skbvicss— Quantdh  Mssurr. 

Where  an  attorney  had  a  contract  for  payment  of  one-half  of  any  re- 
covery for  his  services,  and  the  client  did  not  discharge  him  during  the 
litigation,  the  attorney  was  not  required  to  rely  for  a  recovery  on  quantum 
meruit. 

4.  Sahk— Unoonbcionablb  Oontba.c]v-Sizx  or  Feb. 

The  mere  size  of  a  fee  In  an  attorney's  contingent  contract  for  servlces- 
proTiding.for  a  payment  of  60  per  cent,  of  the  recovery  did  not  rend^  the 
contract  unc(msclonable,  unless  it  was  induced  by  fraud,  or,  under  the 
drcnmatsnces  of  the  claim.  It  was  so  exoesiEdTe  as  to  evince  a  purpose  on 
attom^%  part  to  obtain  an  impnq>ar  or  undue  advantage  over  his  dleot. 

[Ed.  Note.— By»r  cases  in  point  see  Cent  Dig.  vol.  5t  Attorney  and  CUoit, 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Wilmot  L.  Morehouse  against  the  Brooklyn  Heights 
Railroad  Company.  From  a  judgment  for  plaintiif,  defendant  ap- 
peals. Affirmed. 

See  43  Misc.  ktp,  414,  89  N.  Y.  Supp.  S32;  102  App.  Div.  627,  92 
N.  Y.  Supp.  1134. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  MILLER,  JJ. 

Charles  L.  Woody,  for  appellant 
Wilmot  L.  Mordiouse,  m  pro.  per. 

JENKS,  J.  This  case  came  back  for  trial  after  the  judgment  of 
the  Court  of  Appeals  therein,  contained  in  185  N.  Y.  520,  78  N.  E. 
179.  That  court  decid^l  that  die  defense  (as  to  iHuch  defendant 
offered  evidence)  that  the  contract  between  the  plaintiff  and  his  client 
was  unconscionable,  and  therefore  illegal  and  void,  should  have  been 
determined  by  the  trial  court,  and  that  the  court's  failure  to  find  upon 
this  issue  was  a  mistrial.   This  appeal  is  from  the  judgment  on  retriaL 
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The  court  has  found  that  the  contract  between  plaintiff  and  his  client 
was  conscionable,  valid,  and  lawful.  The  court  had  before  it  the  detail- 
ed services  of  the  plaintiff.  All  of  the  testimony  offered  by  the  defend- 
ant consisted  in  a  hypothetical  question  to  a  leader  of  our  bar,  which  did. 
not  embrace  all  of  ^e  services  detailed  by  the  plaintiff,  and  which  mere- 
ly asked  for  the  value  of  the  services  described  therein.  One  may  very 
properly  demand  a  larger  compensation  if  it  is  to  be  contingent,  not 
certain.  We  would  not  be  justified  in  disturbing  the  finding  of  fact. 
Lowcry  v.  Erskine,  118  N.  Y.  62,  20  N.  E.  688.  The  dient  did  not 
discharge  his  attorney  durmg  the  litigation  so  as  to  relegate  the  at- 
torney to  quantum  meruit,  as  discussed  in  Roake  v.  Palmer,  119  App. 
Div.  64,  103  N.  Y.  Supp.  862,  and  cases  there  dted.  The  retainer 
expressly  provided:  " 

"And  I  axree  to  pay  said  attorney  for  tbeir  aervlceB  one-baJf  of  any  amount 
receired  In  settlement  of  said  claim  or  action,  or  judgmoit  recovered,  and  all 
costs,  allowances,  counsel  fees,  and  dlsbuTBements,  said  attorney  agreeing  not 
to  chaise  me  for  their  senrlcee  tuUess  said  claim  la  settled  and  the  money 
tberefor  recovered." 

The  Court  of  Appeals  said  in  this  case  that  the  question  whether 
a  contract  for  60  per  cent,  was  conscionable  was  one  of  fact;  that  the 
mere  size  of  the  fee  does  not  render  it  unconscionable,  "unless  it  ap- 
pears from  the  evidence  that  it  was  induced  by  fraud,  or,  in  view  of 
the  nature  of  the  claim,  that  the  compensation  provided  for  was  so- 
excessive  as  to  evince  a  purpose  on  the  part  of  the  attorney  to  obtain 
an  improper  or  undue  advantage  over  his  cli^t.  Matter  of  Fitz- 
simons,  174  N.  Y.  16,  66  N.  E.  664."  See,  too,  Ransom  v.  Cutting, 
188  N.  Y.  447,  81  N.  E.  824. 

Since  the  for^tung  was  written,  our  attention  has  been  called  to> 
the  decision  of  the  Court  of  Appeals  in  Matter  of  Snyder  (decided 
November  19,  1907)  82  N.  E.  742.  The  agreement  for  compensation 
(50  per  cent.)  in  that  case  provided  that  neither  party  to  the  agreement, 
should  settle  any  of  said  litigations  without  the  consent  of  the  other. 
The  client,  however,  settled  the  liti^tion  without  the  consent,  and! 
despite  the  protest  of  the  attorney.  The  settlement  money  came  into 
court  to  respond  to  the  lien,  and  on  motion  subsequently  made  by 
tiie  client  to  withdraw  cme-half  of  the  sum  the  Special  Term  direct^ 
a  reference  in  order  to  determine  the  lien,  on  the  theory  that  the  client 
making  the  settlement  had  violated  the  contract  with  his  attorney, 
^t  the  latter  was  not  limited  as  to  compensation  by  the  terms  of 
the  agreement,  but  was  entitled  to  recover  on  quanttun  meruit.  The 
Appellate  Division  reversed  the  order,  holding,  in  effect,  that  the 
agreement  ccmtrolled.  The  Court  of  Appeals  reversed  the  Appellate 
I^visi<Mi  and  sustained  the  Special  Term,  holding  that  the  settlement 
was  void  as  against  public  policy,  and  that  its  invalidity  rendered 
inoperative  the  provision  that  the  attorney  diould  receive  a  certain 
percentage  (the  two  clauses  being  part  of  a  single  plan),  and  that, 
therefore,  when  the  client  took  advantage  of  the  invalidity  of  one 
dause,  the  other  could  not  stand,  and  as  a  result  the  attorney  might 
recover  on  quantum  meruit  But  the  case  at  bar  does  not  rest  upon 
a  violation  of  the  agreement  of  retainer.  There  was  no  provision 
therein  against  settlement,  but  the  action  is  under  the  contract  which 
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provided  that  the  attorney  should  receive  one-half  of  any  amount 
received  in  settlement  or  judgment  recovered.   There  is  the  num- 
fest  difference  which  exists  between  the  rights  arising  upon  a  vxdatioa 
of  a  contract  or  under  it 
The  judgment  is  affirmed,  with  costs.  All  concur. 


{SvpTeme  Oonrt;  Aivellate  IMvlalon,  TUifl  Dtmrtnunt  Jamuuy  8^  IMS.) 

Tautioh— TuNsnx  Tazx»— Bxehftiorb— BxLATionsHip  or  Pabtikb. 

Unaer  Laws  2896.  p.  868,  c.  908,  |  221,  proTiding  that,  wbere  propert? 
passes  by  will  or  the  Intestate  laws  to  any  person  to  whom  decedent  (or 
not  less  than  10  years  prior  to  such  transfer  stood  In  the  mntnally  acknowl- 
edged relation  of  a  parent  It  shall  not  be  taxable,  unless  It  Is  personal 
property  ot  the  ralae  of  ^0,000  or  more,  In  which  case  it  shall  be  taxable 
at  the  rate  of  1  per  crat,  as  amended  1^  Laws  1905,  p.  829.  c  36S,  f  221, 
requiring  the  parents  of  sncb  person  to  have  been  dead  when  sneh  relatkm- 
Bhlp  ccHnmoirad.  both  parmts  nrast  bare  been  dead  wben  the  relatloiifdilp 
commenced  to  entitle  one  to  the  exemption  or  the  rate  of  tax  of  1  per  cent. 
Instead  of  5  per  cent,  aa  Imposed  by  Laws  1905.  p.  SSS,  c  !t68.  S  220 ;  and 
It  Is  Insnfflclent  that  one  parent  was  dead  when  the  relationship  com- 
menced. 

[Ed.  Note.— For  cases  In  p<rint,  see  Cent  Dig.  TpL  49,  TazattODt  1 1892.] 

Appeal  from  Sum^te's  Court,  Columbia  County. 

In  the  matter  of  the  appraisal  of  the  estate  of  Sarah  M,  Harder, 
deceased.  Frwn  an  order  of  the  Surrc^te's  Court  fixing  and  assess- 
ing a  transfer  tax  of  5  per  cent,  under  Laws  1905,  p.  828,  c  868,  § 
220,  on  a  legacy,  legatees  appeal.  Affirmed. 

Argued  befo!^  SMITH,  P.  J.,  and  CHESTER,  KELLOGG.  COCH- 
RANE, and  SEW^LL,  JJ. 

John  L.  Crandall,  for  appellants. 
Frank  S.  Bedcer,  for  respondent. 

SEWELL,  J.  The  only  question  presented  by  this  appeal  is  whether 
a  legacy  of  $50,000  to  the  appellants  should  have  been  assessed  at  tiie 
rate  of  1  or  5  per  centum.  It  is  conceded  that  the  appellants  are  the 
children  of  Charles  N.  Harder,  a  son  of  Philip  M.  Harder  and  Caro- 
line Nash  Harder;  that  Caroline  Nash  Harder  <£ed  Januai^  28, 1856; 
that  Philip  M.  Harder  and  the  deceased  were  married  in  October, 
1838,  when  Charles  was  about  4  years  of  age ;  that  for  more  than  10 
years  thereafter  Charles  N.  Harder  lived  in  his  father's  family  with 
tlie  testatrix';  and  that  she  stood  in  the  mutually  acknowledged  relation 
of  a  parent  during  that  time.  It  is  also  conceded  that  Philip  N.  Harder 
died  August  15, 1904,  and  the  testatrix  died  January  19, 1907.  The  sur- 
rogate decided  and  decreed  that  the  legacy  to  the  appellants  was  sub- 
ject to  a  transfer  tax  of  5  per  centum,  under  chapter  368,  p.  828,  of 
the  Laws  of  1905. 

Section  221,  c.  908,  p.  869,  of  the  Laws  of  1896,  provided  that,  when 
property  or  any  beneficial  interest  passes  by  will  or  the  intestate  laws 
of  ^is  state  to  any  person  to  whom  the  decedent  for  not  less  than  10 
years  prior  to  such  transfer  stood  in  mutually  acknowledged  reUticm 
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of  a  parent,  it  shall  not  be  taxable,  unless  it  is  personal  property  of 
the  value  of  $10,000  or  more,  in  which  case  it  shall  be  taxable  at  the 
rate  of  1  per  centum  upon  its  market  value.  This  section  was  amend- 
ed by  section  221,  c.  868,  p.  829,  of  the  Laws  of  1905,  by  adding 
thefeto: 

'  "Provided,  howerer,  sucli  relatloushlp  began  at  or  before  the  child's  fifteenth 
birthday  and  was  ccntlnncQs  for  said  ten  years  thereafter,  and  provided  also 
that  the  poreutfl  of  such  child  ■hall  be  deceased  when  such  relationship'  com- 
menced.'* 

There  is  no  force  in  the  contention  of  the  appellants  that  the  Leg- 
islature did  not  intend  by  this  amendment  to  change  the-  exempljon 
and  the  amount  of  the  tax,  if  one  of  the  parents  of  the  child  was  living 
when  the  relationdiip  ocnnmenced.  The  langw^  of  the  amendment 
is  dear,  defmite,  and  certain,  and,  while  there  may  be  no  satisfactory 
reason  for  limiting  the  exemption  or  the  rate  of  the  tax  to  a  case  where 
both  parents  were  dead  when  the  relationship  commenced,  it  is  cer- 
tain that  the  Legislature  has  done  so,  and  it  is  tiie  daty  of  the  courts 
to  give  it  effect 

The  order  appealed  from,  therefore,  should  be  affirmed,  with  costs 
to  respondent  conptroUer.  All  concur. 


VWINQ  T.  DAYTON. 
(Snpreme  Court;  Appellate  Dlvlalon,  Third  D^rtment   Tanuarr  8*  19080 

1.  InsuuncB— GoNTBACT— What  Law  GovEBifs. 

Where  a  contract  of  insnranoe  was  solidted  In  Pennsylvania  of  a  dti- 
MB  of  that  state,  mailed  to  him  from  Ohio,  where  it  was  executed  by  the 
Insurance  company,  and  an  acceptance  of  the  contract  was  signed  by  him 
In  Pennsylvania,  the  ctmtract  was  made  In  Poinaylvania. 

[Ed.  Note^Fw  cases  in  point,  see  Cent.  Dig.  voL  28,  Insurance^  H  178- 
im] 

1.  OtttPOBATIOlCB— FOBKZOn  COBPOB^nOVS— DOUfO  BUSIHESS  WriHODT  Oa- 
TinCATK. 

Where  an  Ohio  Insurance  company  made  a  contract  In  Penni^lvania 
without  a  certificate  of  anthorlty  from  the  proper  officer,  as  required  by 
a  Pennsylvania  statnte  making  It  a  crime  for  a  foreign  insurance  com- 
pany to  do  business  without  complying  with  tbe  act,  and  the  courts  of 
Pennaylvaula  refuse  to  wforce  tbe  contract,  it  will  not  be  enforced  in 
New  York. 

Appeal  fran  Special  Term,  Chemung  County. 

Action  by  James  B.  Swing,  as  trustee  for  the  creditors  of  the  Ohio 
Mutual  Fire  Insurance  Company,  against  George  A.  Dayton.  From  a 
judgment  for  defendant,  plaintiff  ai^)eals.  Affirmed. 

Argued  before  SMITH,  P.  L,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL.  JJ. 

E.  G.  Herendeen,  for  appellant 
H.  H.  Rockwell,  for  respondent. 

COCHRANE,  J.  The  plaintiff,  as  trustee  for  the  creditors  of  a  dis- 
solved Ohio  mutual  fire  insurance  company,  brings  this  actitm  against 
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a  citizen  of  Pennsylvania  to  recover  an  assessment  decreed  by  the- 
Ohio  courts  against  him  as  a  member  of  such  company.  The  defend- 
ant's insurance,  by  virtue  of  which  he  became  a  member  of  said 
company,  was  first  solicited  of  him  in  the  state  of  his  residence  by  a 
representative  of  the  company,  who  personally  visited  him  for  that 
purpose.  No  arrat^^ent  was  made  with  tJiis  representative,  but 
the  subsequent  parts  of  the  transacticm  were  conducted  by  correspond- 
ence  between  the  defendant  at  his  Pennsylvania  residence  and  the  Ohio- 
company.  The  company  on  August  6,  1888,  mailed  to  the  defendant 
what  it  called  a  "Lloyd  binding  certificate,"  which  redted  that  it  be- 
came upon  its  acceptance  by  said  assured  a  mutual  agreement,  etc ;. 
that  it  was  issued  temporarily,  and  would  be  exchanged  for  the  policy 
of  the  company  October  1,  1888.  The  reason  for  the  certificate  seems 
to  have  been  that  the  ccffnpany  was  not  yet  fully  authorized  to  issue 
policies.  Hiereafter,  cxl  September  Ist,  the  c(»npany  again  mailed  to* 
defendant  an  indorsement  to  attach  to  said  certificate,  with  a  return 
portion,  to  be  returned  to  itself,  which  recited  that  it  luid  dl  tiie  force- 
and  effect  of,  and  was  equally  binding  as,  the  policy  of  the  company 
that  it  was  issued  and  accepted  temporarily  only ;  that  it  would  be  ex- 
changed for  the  policy  of  the  company  on  October  1,  1888;  and  ob- 
tained the  following  dause: 

*'And  tlie  aame  )■  hereby  axxeptBH  hy  the  onderBlgiied,  tbe  aanxred  tberetn. 
named,  Q.  A.  Dayton.** 

This  was  signed  by  the  defendant  in  Pennsylvania  and  returned  by^ 
mail  to  the  company.  October  £th  the  company  mailed  to  the  defend- 
ant the  policy  to  be  exchanged  for  the  above-mentioned  certificate^ 
and  requested  that  the  defendant  return  said  certificate,  which  he  did 
by  mail  at  his  residence  after  there  receiving  the  policy.  The  trial 
court  has  found  as  facts  that  the  defendant  received  and  accepted  the 
certificate  and  received  and  accepted  the  policy  in  Pennsylvania,  and 
that  he  there  exchanged  the  certificate  and  policy,  and  that  the  "con- 
tract of  insurance  was  solicited,  made,  and  entered  into  in  the  state  of 
Pennsylvania,"  I  think  such  findings  are  sustained  by  the  evidence. 
In  South  Bay  Company  v.  Howey,  118  App.  Div.  386,  98  N.  Y.  Supp. 
909,  it  is  held  that  a  contract  of  insurance  is  made  within  the  state 
where  the  policy  is  delivered,  and  not  where  it  is  executed,  when  it  is. 
executed  and  delivered  in  different  states.  The  facts  in  this  case  are 
stronger  than  necessary  to  bring  it  within  that  decision. 

By  the  statute  law  of  Pennsylvania  an  insurance  company  of  an- 
other state  is  prohibited  from  doing  business  in  the  former  state  with- 
out a  certificate  of  authority  from  the  proper  officer.  This  company 
never  complied  with  that  law.  The  statute  makes  it  unlawful  for  any 
person,  company,  or  corporation  "in  any  manner  to  aid  in  the  transac- 
tion  of  business  insurance  without  complying  fully  with  tiie  j^ovisions 
of  tills  act" ;  and  the  violation  of  the  act  is  made  a  crime,  lliis  same 
plaintiff  brought  a  similar  action  s^inst  one  Munson  in  Pennsylvania, 
and  was  defeated.  On  appeal  the  judgment  was  affirmed.  See  Swing, 
as  Trustee,  etc.,  v.  Munson,  191  Pa.  583,  43  AU.  342,  58  L.  R.  A. 
223,  71  Am.  St.  Rep.  772.  The  courts  of  that  state  refuse  to  lend 
their  aid  to  enfom  the  contract,  because  it  was  made  in  contraventioa 
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■of  its  statutes  and  involves  the  commission  of  a  crime.  The  general 
rule  in  this  state  is  that  illegal  and  prohibited  contracts  are  void,  with- 
out being  so  e3q>ressly  declared  by  statute.  Barton  &  Woodworth  v. 
Port  Jackson  &  Union  Falls  Plank  Road  Company,  17  Barb.  397; 
Oneida  Bank  v.  Ontario  Bank,  21  N.  Y.  495 ;  Horton  v.  Erie  Rail- 
road Company,  65  App.  Div.  690,  72  N.  Y.  Supp.  1018.  There  are  ex- 
ceptions to  this  rule ;  but  this  case  docs  not  fall  within  the  exceptions. 
This  contract,  having  been  made  in  Pennsylvania  with  a  citizen  of  that 
state  and  in  contravention  of  the  laws  of  that  state,  and  being  for  that 
reason  unenforceable  in  the  courts  of  that  state,  should  not  be  eaiorced 
in  this  state. 

The  judgment  should  be  affirmed,  with  costs.  All  amour. 


BROOKLYN  UNION  ELEIVATED  R.  CO.  7.  VALANCE  et  al. 
•(Saprane  Conrt;  AjufelMs  DiTisloii,  Second  Departmoit  January  10,  190&) 
■SMXHsnr  DoicAm— GommcnAnon  Pboobdihob— AsocnDiiEHT— DnoBiPnoH  of 

Under  Code  Glr.  Proc.  iS  723,  8368,  providing  that  In  condemnation  pro- 
ceedings tbe  conrt  may  amend  any  pleading  or  other  proceeding  to  cor- 
rect a  mistake,  the  court  may,  after  Jadgment  by  default,  while  the  com- 
missioners are  still  sitting,  correct  a  clerical  error  In  the  petition  and 
Judgment  in  the  description  of  the  land  by  metes  and  bounds. 

[Ed.  Note.— For  cases  m  point,  see  Gent  Dig.  voL  1^  Eminent  Domain, 
•  B23.] 

Appeal  from  Special  Term,  Kings  County. 

Condemnation  proceedings  by  the  Brodclyn  Union  Elevated  Rail- 
road Company  against  Sarah  U.  Valance  and  others.  From  an  order 
•correcting  the  description  of  land  in  the  petition  and  judgment,  defend- 
ants Rowlands  and  others  appeal.  AfBrmed. 

Argued  before  WOODWARD,  JENKS.  RICH,  MILLER,  and 
GAYNOR,  JJ. 

Ahneth  W.  Hoff  (Michael  J.  Joyce,  on  the  brief),  for  appellants. 
Chas.  L.  Woody,  for  respondent 

GAYNOR,  J.  The  respondent  has  a  retaining  wall  three  feet  wide 
at  the  base  and  two  feet  at  the  top  along  its  sunken  railroad  right  of 
way  against  the  appellants'  land.  The  base  of  such  wall  was  one  foot 
-over  on  the  appellants'  land,  and  this  proceeding  was  begun  to  aojuire 
the  strip  encroached  upon.  After  appearing,  the  appdlants  allowed 
judgment  to  be  taken  by  default  A  motion  was  afterwards  made  by 
the  respondent  while  the  commissioners  were  still  sitting  to  correct  the 
description  in  the  petition  and  judgment.  The  introductory  words  of 
such  description,  and  the  map  referred  to  in  it,  which  exhibited  the 
wall,  showed  the  strip  one  foot  wide  to  be  taken,  but  in  the  descrip- 
tion by  metes  and  bounds  the  lines  were  not  run  correctly.  The  cor- 
rection asked  for  was  only  of  a  clerical  error,  and  the  court  was  au- 
thorized to  make  it*   Code  Civ.  Proc  §§  723,  3368. 

The  order  should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  dlehnrsemCTta  All  concur. 
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(Sapreme  Gonit,  Ai^ellate  IMtIbIod,  Beoond  Departmoit.  Jannaiy  10;  1906.) 

St'bset  Railboads— Opeeation— Bioht  or  Wat. 

A  driTer  of  a  wagon,  rightfully  driving  on  car  tracks  In  the  street,  owe* 
the  street  railway  company  the  dot?  to  leave  the  track,  on  the  approach 
of  a  car,  as  Boon  as  he  reasonably  can ;  but  where  he  Is  prevented  from 
leaving  the  track,  on  one  side,  by  deep  snow  and  on  the  other  side  by  the 
approach  of  a  car  from  tbe  oppotito  dlrectlm,  the  rig^t  of  way  aC  fbe- 
car  on  the  same  track  comtng  in  hla  rear  U  not  paramount. 
I  1^]  ^  poti^t,  see  CmU  Dig.  vol.  44^  Stieet  Ballroada^ 

Appeal  from  Kings  County  Court 

Action  by  Frederick  Dietrich  against  the  Brooklyn  Heights  Railroad 
Company.  From  a  judgment  for  plaintiff,  and  an  order  denying  a 
motion  for  a  new  trial,  defendant  ameals.  Affirmed. 

Argued  before  TENKS.  HOOKER.  RICH,  MIUvER.  and  GAY- 
NOR.  JJ. 

D.  A.  Marsh,  for  appellant. 
Martin  T.  Manton,  for  respondent. 

HOOKER,  J.  The  [daintiff's  wagon  and  horses  were  injured  by 
being  struck  by  one  of  tiie  defendants  trolley  cars,  approaching  frcHn 
the  rear.  The  jury  were  justified  frcKn  the  evidence  in  believing  that 
the  plaintiff's  driver  was  in  a  kind  of  a  pocket,  because  of  deep  snow 
in  the  street  between  the  curb  and  the  track  on  which  he  was  driving- 
and  because  of  a  car  approaching  from  in  front  oa  the  driver's  left 
Hie  plaintiff  asked  the  court  to  charge  that  if  they  "found  tiiat  tiie 
driver  used  his  best  endeavor  and  exercised  such  care  as  may  be 
dialed  to  a  reasonaUy  prudent  man  in  driving  his  truck,  but  be- 
cause of  obstacles  on  the  side  of  the  track  and  the  opposite  sMe  of  the 
track  he  was  in  such  a  box  that  he  could  not  get  out  of  the  car  trade, 
then  for  that  time  the  rule  of  paramount  right  of  way  was  sus- 
pended." The  court  chai^d  the  proposition,  the  defendant  excxpted^ 
and  now  urges  that  this  was  error  for  which  the  judgment  should  be 
reversed. 

While  as  a  general  proposition  the  street  car  has  a  paramount  r^ht 
between  the  places  where  streets  intersect,  this  right  does  not  mean 
that  the  operator  of  a  car  may  run  down  one  who  happens  to  be  law- 
fully in  the  track.  The  plaintiff's  driver  had  a  perfect  right  to  be  ia 
the  defendant's  track,  but  owed  the  defendant  a  duty  upon  the  approa<di 
of  a  car  to  get  out  of  that  track  as  soon  as  he  reasonably  could.  In 
this  case  the  jury  were  justified  in  finding  that  the  driver  could  not 
reasonably  get  off  of  the  track  to  the  right  oa  account  of  the  snow, 
and  that  it  would  have  been  imprudent  to  try  to  go  to  the  left  on  ac- 
count of  the  car  approaching  from  the  of^site  direction.  There  be- 
ing no  criticism  of  the  conduct  of  the  driver  in  goii^  upon  the  track 
in  the  first  place,  he  was  entitled  to  stay  in  the  track  until  he  could 
reasonably  get  out,  and  he  had  as  much  right  to  use  that  part  of  the 
street  where  the  car  tracks  had  been  hud,  imtil  he  could  leave  i^  as- 
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the  car  itself.  The  right  of  the  car  there*  under  the  circumstances, 
was,  therefore,  not  paramount,  and  the  charge  of  the  teamed  trial  court 
presented  no  error. 

We  have  examined  the  multitude  of  exceptions  taken  by  the  defend- 
ant to  the  question  of  the  measure  of  damages,  but  find  no  error  pre- 
sented by  the  record,  and  C(Hidude  that  the  iudgment  must  be  affirmed, 
with  costs.  All  concur. 


(128  App.  IHt.  ISl.) 

POWERS  v.  VILLAGE  OF  MORAVIA. 

<Siiprane  Court,  Appellate  Division,  Fonrtb  D^»artment  January  8,  1906.) 

1.  MnmaiPAZ.  Oobpobatiohs— AonoH  roa  Imjubikb— lor  Sidbwaisjb— Bvi- 

DEMOS— StnnciBifcr. 

Id  an  action  for  Injuries  from  slipping  on  a  sidewalk,  evidence  held  to 
Bnstain  a  verdict  for  plaintiff  on  the  tbeory  tbat  defendant  waa  negllgoit 
in  permitting  a  sluiceway  to  become  denied  and  ftnce  anrfiice' water  to 
flow  across  a  sidewalk,  where  It  froze. 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig.  vol.  86»  Mnnldpal  Corpo- 
rations, H  1739,  1740.] 

2.  Dahaoes— Excessive  Dauaoes— Injubiks  to  Wbibt. 

Plalntlfr,  8  married  woman,  earning  $5  or  ^  a  week  working  ont  Id 
fiUDllies^  besides  doing  her  liome  work,  snstalned  a  Colles  fracture  of  her 
riglit  wrist,  suffered  great  pain  for  several  months,  carried  her  arm  in 
qiUDts  for  about  ten  weeks,  and  bandaged  it  for  three  or  four  weeks  more. 
The  bone  united,  but  there  was  some  deformity,  the  hand  was  weakened, 
the  flngras  stiffened,  she  was  nnable  to  do  any  oatslde  work  for  wven 
months,  and  her  earning  capacity  waa  pennaiMntly  diminished.  Held, 
that  a  verdict  toe  1^000  was  not  ercesslve. 

[Ed.  Note.— For  eases  In  point;  see  Cent  Dig.  voL  10,  Damages,  H  872- 

Appeal  from  Trial  Term,  Cayuga  County. 

Action  by  Mary  A.  Powers  against  the  village  of  Moravia.  From  a 
judgment  for  plaintiff,  and  an  ordei:  denying  a  new  trial,  defendant 
appeals.  Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WIU,IAMS, 
KRUSE,  and  ROBSON,  JJ. 

Frank  C.  Gushing,  for  appellant 
Rowland  h.  Davis,  for  respond^t 

KRUSE,  J.  The  proof  tends  to  show,  and  the  jury  was  justified 
in  finding,  that  the  plaintiff  fell  and  was  injured  on  i^ie  sidewalk  in 
questicHi  through  the  negligence  of  the  officers  of  the  defendant  in 
permitting  the  conduit  or  sluiceways  for  conducting  surface  water  and 
surplus  water  from  a  watering  trough  to  bea>me  clogged,  thus  causing 
It  to  run  across  to  the  opposite  side  of  the  street  and  over  the  sidewalk, 
forming  a  ridge  of  ice  where  the  plaintiff  fell  and  received  her  in- 
juries. The  mere  fact  that  it  froze  the  night  before  the  accident, 
and  that  the  danger  was  increased  by  a  light  fall  of  snow  thereon, 
does  not  necessarily  relieve  the  defendant  from  liability.  The  con- 
clusion is  entirely  warranted  that  the  officers  of  the  defendant,  charged 
with  the  duty  of  keeping  the  sidewalks  reasonably  safe  and  passable, 
could  have  foreseen,  in  the  exercise  of  reasonable  care  and  foresight. 
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that  unless  the  conduits  and  sluiceways  were  I«pt  open,  and  the  water 
prevented  from  running  across  the  sidewalk,  such  an  acddent  as  this 
would  happen. 

The  decision  in  the  case  of  Taylor  v.  City  of  Yonkers,  105  N.  Y. 
202,  11  N.  E.  642,  59  Am.  Rep.  492,  is  not  controlling  here.  The 
dangerous  condition  of  the  sidewalk  was  not  caused  alone,  as  there, 
'by  me  ice  freezing  and  snow  falling  so  shortly  before  the  accident, 
and  so  generally  throughout  the  viU^e,  as  not  to  afford  the  defend- 
ant's officers  ample  time  and  opportunity  to  know  the  dangerous  con- 
dition,  and  to  remedy  the  same.  The  proof  in  this  case  shows  that 
the  water  had  run  across  the  sidewalk  during  the  entire  winter,  and 
before  that;  that  it  alternately  froze  and  thawed;  that  the  defendant's 
•officers  had  notice  of  this  condition,  and  that  on  the  morning  of  the 
15th  of  March,  1907,  when  the  accident  occurred,  there  was  a  V-shaped 
accumulation  of  ice  nearly  across  the  sidewalk,  two  or  three  feet  wide 
■at  the  north  edge  of  the  walk,  tapering  toward  the  south  side,  and 
somewhat  higher  on  the  north  side,  where  the  water  flowed  upon  the 
walk,  with  a  slight  ridge  or  crown.  Two  other  pei^<»i8  fell  upon 
this  same  ridge  on  the  same  day  the  plaintiff  fell.  Tlus  case  is  not 
unlike  that  of  Kopper  v.  City  of  Yonkers,  110  App.  Div.  747,  97  N. 
Y.  Supp.  425,  affirmed  in  the  Court  of  Appeals,  188  N.  Y.  592,  81  N. 
E.  1168,  where  the  city  was  held  liable  for  a  similar  accident. 

The  jury  found  a  verdict  for  the  plaintiff  of  $2,000.  The  plaintiff 
sustained  a  CoUes  fracture  of  the  right  wrist.  Although  the  bone 
has  united,  there  is  more  or  less  deformity,  and  the  hand  has  been 
weakened  and  fingers  stiffened.  She  suffered  great  pain  for  several 
months.  The  arm  was  carried  in  splmts  fbr  about  ten  wedcs,  and 
bandaged  for  about  tfiree  or  four  weeks  after  that.  She  was  a  mar- 
ried  woman,  but  had  her  own  separate  business,  earning  about  $5  or 
$6  a  week,  working  out  in  families.  She  seems  to  have  ^en  unusually 
industrious.  It  was  her  custom  to  get  up  about  half-past  4,  get  break- 
fast and  do  her  own  work  at  home,  leaving  for  her  outside  work  at 
about  half-past  6,  and  getting  back  about  6  o'clock  in  the  afternoon, 
after  which  she  did  her  own  housework,  including  washing  and  ironing. 
The  plaintiff  was  on  her  way  to  her  work  when  she  feU.  For  about 
seven  months  thereafter  she  was  unable  to  do  any  outside  work,  and 
since  then  she  has  not  earned  as  much  as  before.  Her  earning  ca- 
pacity has  undoubtedly  been  permanently  diminished.  I  think  the  jury 
was  not  unreasonable  in  awarding  her  the  sum  of  $2,000. 

The  charge  was  fair  and  correct,  and  none  of  the  exceptions  thereto 
was  well  taken.  No  prejudicial  error  was  ounmitted  in  ruling  on 
questions  of  evidence. 

The  judgment,  and  the  order  denying  the  defendant's  motion  for  a 
new  trial,  should  be  afi&rmed,  with  costs.  All  concur. 
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UAR8H  T,  JOHNSTON  6t  SL 
(Supreme  Goort,  Appellate  Diylftloo,  Second  Department,  Juiumtj  10,  IMS) 

1.  IVDeiuKT— Obdib  ro»— Tacaxxoh. 

A  docnment  redtlnc  a  trial  and  verdict  and  ttiat  carta  bad  beoi  taxed 
at  a  certain  amoont.  and  atatlng  that  oo  plaintiff's  motion  **lt  Is  bereby 
ordered  tbat  judgment  be  entered"  for  plaintiff  and  affalnat  defendant  for 
a  specified  sun  and  tbat  plaintiff  bare  execution  tberefor,  Is  not  a  Judg- 
ment, bnt  an  order  tberefor,  tbougb  entitled  as  a  Judgm^t  and  entered  as 
Bucb  In  the  Jndgm^t  docket  and  Judgment  book;  and  bence,  since  the 
practice  In  Jnry  cases  Is  not  to  enter  an  order  directing  a  Judgment,  bnt 
to  enter  Jndgm«it  upon  tbe  making  ap  of  tbe  Judgment  roll  pn^ierly  con- 
Btltnted,  tbe  order  waa  proper)^  vacated. 
&  Saio— DannrrioN. 

A  Judgment  is  an  adjudlcatlui  of  tbe  rights  of  tiie  parties  to  an  action  or 
proceeding  respecting  tbe  claim  Involved. 

[Bd.  Note^BV>r  cases  in  point,  see  Cent.  Dig.  voL  80,  Judgment.  H  1-0. 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  8827-88^; 
VOL  8,  pp.  768S,  7096.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Annie  M.  Marsh  against  James  Johnston  and  another. 
From  an  order  setting  aside  an  order,  plaintiff  appeals.  Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
■nd  MILLER,  JJ. 

Henry  Eschcr,  Jr.,  for  appellant. 
Charles  C.  Clark,  for  respondents. 

_  HOOKER,  J.  Upon  the  trial  of  this  case  the  plaintiff  had  a  ver- 
dict of  the  jury,  and  subsequently  there  was  entered  in  the  clerk's  office 
a  paper  wmdi,  after  reciting  the  fact  of  the  trial,  the  verdict,  and  that 
costs  had  been  taxed  at  so  much,  stated: 

**Now,  on  motion  of  BlJlott  &  Jonea;  attorneys  f6r  tbe  plaintiff.  It  Is  h&c^j 
ordered  tbat  Judgmoit  be  entered  In  favor  of  tbe  plaintiff  and  against  the  de- 
fendant fbr  tbe  sum  of  forty  aevax  tbonsand  nine  hundred  and  eleven  dollara 
and  seventy-five  cents  ($47,911.70),  and  tbat  plalntlfl  bave  execution  titerefW." 

This  paper  was  entered  by  the  clerk  in  the  judgmeat  docket  and 
judgment  boc^  as  a  judgment  This  is  an  appeal  the  plaintiff 
from  an  order  setting  aside  the  said  order  on  the  ground  that  it  was 
an  order  for  a  judgment,  rather  than  a  judgment,  and  directing  the 
derfc  to  make  the  proper  entries  to  effectuate  the  order. 

An  order  for  a  judgment  never  was,  and  cannot  be,  a  final  ju^jment. 
Because  it  is  a  sentence  of  the  law,  and  is  meant  finally  to  declare 
the  rights  of  the  parties,  it  must  of  necessity  be  a  definite,  plain  state- 
ment of  what  the  final  determination  is.  Nothing  short  of  this  should 
suffice,  especi^y  in  view  of  the  solemnity  and  binding  effect  of  judg- 
ments. The  paper  in  this  case,  which  the  appellant  seeks  to  call  a 
judgment,  is  clearly  merely  an  order  that  a  judygment  enter,  and  does 
not  declare  that  the  plaintiff  recover  of  die  defendant  any  sum  or  have 
any  other  relief.  "At  common  law  a  judgment  is  the  determination 
or  sentence  of  the  law,  pronounced  by  a  competent  judge  or  court, 
as  the  result  of  an  action  or  proceeding  instituted  in  or  before  such 
108N.Y.B.— 11 
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court  or  judge,  affinning  that,  upon  the  matters  submitted  for  its  de- 
cision, a  legal  duty- or  liability  does  or  does  not  exist"  83  C^c,  666. 
It  is. "an  adjudication  of  the  rights  of  the  parties  in  respect  to  the  claim 
involved."  McNulty  v.  Hurd,  72  N.  Y.  518,  531;  Matter  of  Ly- 
man, 60  Hun,  82,  84,  14  N.  Y.  Supp.  198.  The  paper  in  question  is 
not  this,  but  is  a  mere  direction  that  such  as  thi?  may  be  entered.  Such 
a  direction  has  no  more  effect  than  findings  of  fact  and  conclusions 
of  law  in  an  equity  case,  and  in  such  conclusions  a  direction  that  judg- 
ment enter  in  accordance  therewith  is  usual.  No  one,  however,  has 
ever  supposed  that  such  a  direction,  even  if  entered  by  the  derk,  was 
actually  a  judgment. 

The  fact  that  an  order  which  has  been  set  aside  is  entitled  as  a 
judgment  does  not,  of  course,  make  it  such;  and  the  provision  for  ex- 
ecution evidently  means  that  the  judgment,  when  entered  pursuant 
to  the  order,  should  contain  a  direction  that  execution  issue  to  enforce 
its  terms.  Our  conclusion  is  that  the  paper  in  question  is  not  a  judg- 
ment; and  inasmuch  as  the  practice,  in  cases  tried  before  a  jury,  is 
not  to  enter  an  order  directing  a  judgment,  but  rather  that  the  judg- 
ment should  be  entered  upon  the  making  up  of  a  judgment  roll  prop- 
erly constituted,  the  court  below  was  right  in  vacating  and  setting 
aside  the  order  and  in  directing  that  the  clerk  make  the  proper  entries 
in  the  judgment  docket  and  the  judgment  book  to  effectuate  its  order. 

The  appellant  asks  us  to  amend  her  judgment  nunc  pro  tunc  With- 
out determining  luider  what  conditions  it  would  be  proper  to  amend 
nunc  pro  tunc,  it  is  sufficient  to  say  that  in  this  case  there  is  no  judg- 
ment to  amend. 

It  follows  that  the  order  appealed  from  should  be  affintned,  with 
$10  costs  and  disbursements. 

WOODWARD.  JENKS,  and  MILLER.  JJ.,  concur. 

GAYNOR,  J.,  concurs  in  result,  on  the  ground  that  the  paper  put 
on  the  record  by  the  clerk  is  not  an  order,  but  a  nullity,  and  should 
be  struck  from  die  record.   The  det^  had  no  power  to  make  an  order. 


LBAVITT  T.  THORNTON. 
(Supreme  Coort;  Ai^llate  DItIsIoh,  Second  Department  January  10,  1908.) 

1.  AOKKOWLEDQIIENT— RcQtJIBITEa— VbNUX. 

Every  acknowledgment  of  a  deed  and  erery  affidavit  should  show  on  Its 
face  that  It  was  taken  within  the  Jnrlsdictlra  of  the  officer  certifying  It. 

[Rd.  Note. — For  casea  In  point,  see  Cent  Dig.  voL  1.  Acknowledgment, 
H  102,  163.] 

2.  SAUB—EmCOT  AS  SIVIDBHCS. 

A  complete  acknowledgment  of  a  deed  makes  out  a  prima  fade  case, 
as  strong  as  If  the  facta  certified  bad  been  sworn  to  In  court  by  a  witness 
apparently  disinterested  and  worthy  of  belief. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  1,  A^nowledgment 
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S.  8aue— Records— Reoisxration  or  Deed»— Korics. 

A  deed  not  properly  ackuowledged  is  not  entitled  to  record,  and  no 
presnmptlon  of  notice  attaches  from  its  Improper  record. 

[Ed.  Note.— For  cases  In  point;  see  Gent  Dig.  toL  1,  Acknowledgment, 
SS  270-277.] 

4.  Saue— Cubing  Detectb— Judioiai.  Autuositt. 

The  court  will  require  a  grantor,  agreeing  to  oonTey  lo  fee  by  warranty 
deed,  to  give  a  complete  deed,  including  a  perfect  acknowledgment,  though 
equity  cannot  correct  mistakes  in  the  certificate  of  aclmowledgment,  be- 
cause the  certi^ing  officer  derives  his  authority  from  statute. 

5.  Same. 

Where  a  grantor,  agreeing  to  convey  In  fee  by  warranty  deed,  executed 
a  deed  containing  a  defective  acknowledgment,  a  judgment  compelling  him 
to  execute  a  perfect  convcfyance,  in  effect  requiring  a  readmowledgmoit, 
Is  proper. 

Appeal  fttMn  Special  Term,  Queens  County. 

Action  by  G.  Howland  Leavitt  against  Annie  Thornton,   From  a 
ju<igment  for  plaintiff,  defendant  appeals.  AfHrmed. 
Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 


Lincoln  B.  Haskin,  for  appellant. 
Clinton  B.  Smith,  for  respondent 

JENKS,  J.  The  defendant  executed  a  deed  of  realty  to  the  plaintiff, 
which  the  plaintiff  recorded.  Thereafter  he  was  informed  that  the 
acknowledgment  thereof  was  incomplete,  in  that  venue  was  blank. 
This  action  is  to  cc»npel  the  grantor  to  execute  a  peifect  conveyance. 
The  defendant  made  general  denial,  but  ofitered  no  evidence,  and  the 
court  adjudged  in  accord  with  the  plaintiff's  prayer. 

I  think  that  tlie  juc^rmc"*  ^  affirmed.  While  it  has  been  held 
that  it  must  be  presumed  that  the  officer  entitled  to  take  the  acknowl- 
edgment did  so  within  his  jurisdiction  (People  v.  Snyder,  41  N.  Y.,  at 
page  402;  but  see  Babcock  v.  Kuntzch,  85  Hun,  at  page  34,  32  N.  Y, 
Supp.,  at  page  587),  the  court  in  Rogers  v.  Fell,  154  N.  Y.,  at  page  52& 
et  seq.,  49  N.  E.  78),  has  said,  per  Vann,  J. : 

"As  the  v&ine  of  that  acknowledgment  was  In  this  state,  it  la  presumed  upon 
Its  face  to  have  been  taken  In  this  state ;  for  the  main  function  of  a  venue  to- 
an  acknowledgment  la  to  show  where  It  was  made.  Thompson  v.  Burhana.  61 
N.  Y.  52,  63.  As  was  said  in  the  case  last  cited:  'Every  affidavit  should! 
show  on  its  face  that  it  was  taken  wlttiln  the  Jurisdiction  of  the  officer  who- 
certifies  it.'  The  same  rule  should  be  applied  to  acknowledgmmtB,  and  it  was- 
so  applied  in  Vincent  v.  Pet^le,  6  Parker.  Cr.  R.  88,  101.  See,  also,  People- 
ex  rel.  Crawford  t.  De  Camp.  12  Hun,  S7S;  Sarll  t.  Payne  (Com.  PI.)  4  N.  Y. 
Supp.  897;  Cwik  v.  Staats,  18  Barb.  407;  Lane  T.  Morse,  0  How.  Prac.  S94t 
Montag  V.  Linn,  19  111.  390." 

There  should  be  no  question  left  open  as  to  the  perfection  of  the 
certificate  of  the  acknowledgment;  for,  if  it  were  complete,  it  makes 
out  "a  prima,  fade  case  as  strong  as  if  the  facts  certified  had  been 
duly  sworn  to  in  court  by  a  witness  apparently  disinterested  and 
worthy  of  belief."  Albany  Savings  Bank  v.  McCarty,  149  N.  Y.  TI- 
BS, 43  N.  E.  431.  If  the  deed  was  not  properly  acknowledged,  it  was 
not  entitled  to  record,  and  no  presumption  of  notice  attaches  from  an 
improper  record.   Bradley  v.  Walker,  138  N.  Y.  291,  33  N.  E.  1079. 
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The  controversy  is  not  to  be  determined  by  the  validity  of  the  convey- 
ance between  tiie  parties,  but  by  the  marketability  of  the  title  which 
the  defendant  undertook  to  convey.  I  cannot  see,  lipon  the  record  as 
presented,  what  harm  can  possibly  be  done  to  the  defendant  by  tiiis 
decree.  Although  it  has  been  decided  that  courts  of  equity  cannot 
"correct  mistakes  in  the  certificate  of  acknowledgment,  for  the  reason 
that  tiie  certifying  officer  derives  his  authority  from  statute,  and  courts 
of  equity  do  not  aid  the  defective  execution  of  statutoiy  powers"  (1 
Am.  &  Eng.  Ency.  of  Law  [2d  Ed.]  554),  yet,  under  the  agreement 
of  the  grantor  to  convey  in  fee  by  a  warranty  deed,  I  cannot  see  why 
the  court  cannot  require  a  complete  deed  which  shall  include  a  per- 
fect acknowledgment.  See  Maupin's  Marketable  Titles  to  Real  Es- 
tate, §  41,  stating  in  note  that  in  Merritt  v.  Yates,  71  111.  636,  23  Am. 
Rep.  128,  it  was  said  that  the  only  way  in  which  the  defective  certifi- 
cate can  be  remedied  is  by  readoiowledgment.  The  deed,  once  deliv- 
ered, cannot  be  phyacally  reacknowledged,  inasmuch  as  it  is  lost,  while 
the  judgment  in  effect  but  requires  a  reacknowledgment. 
Judgment  affirmed,  with  costs.    All  concur. 


(123  App.  DlT.  79.) 

In  re  WBLLS'  ESTATE. 
(8npr«ne  Coart,  Appellate  Division,  Fourth  Department  January  8,  190&) 

1.  Habbuok— Natubb  ov  Obuoatiom. 

A  common-law  marriage  Is  defined  as  any  mutual  agretfuent  between 
the  parties  to  be  bosband  and  vit6  In  pneaentl.  especially  where  It  Is  fol- 
lowed by  cohabitation.  If  thne  Is  no  legal  dlsabllli^  on  the  part  of  either 
to  contract  matrimony. 

[Ed.  Nbta^For  caaea  la  poliit,  aee  Gent  ISig.  voL  84,  Marrli^  U  4, 18, 
16. 

For  otbor  definltlonB,  see  Words  and  Phrases,  vol.  2,  p.  1S32.] 
8,  Bame, 

Decedent,  having  a  wife  In  an  Insane  asylum,  married  appellant,  who 
entered  Into  the  contract  In  good  faith,  fully  believing  that  she  became 
decedent's  lawful  wife.  Thereafter  the  first  wife  died  In  the  aHylura. 
For  a  number  of  years  subsequent  thereto  and  until  his  death  decedent 
and  appellant,  although  no  further  ceremony  was  had,  lived  together  as 
husband  and  wife,  wore  held  out  to  be  sudi  by  each  other,  and  were  so 
recognized  by  the  friends  and  relatives  of  both.  Appellant  never  knew 
of  soch  first  wife's  existence  until  MuHrtly  before  decedent's  death,  and  it 
does  not  appear  that  decedent  knew  whm  his  first  wife  died.  B^4,  that 
npon  the  death  of  his  first  wlf^  i^veilant  became  decedent's  wlf6,  and  Is 
satltled  as  his  widow  to  administer  Um  estate. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig.  vol.  8^  Marriage^  1  18J 

Bobson,  J.,  dissents. 

Appeal  from  Surrogate's  Court,  Niagara  County. 

Proceeding  by  Ella  Ryckert  to  revoke  letters  of  administration 
granted  to  Emma  Wells  upon  the  estate  of  Arthur  Wells,  deceased. 
From  a  decree  revoking  the  letters  of  administration,  Emma  Wells  ap- 
peals. Reverseii. 

This  proceeding  was  commenced  by  the  filing  of  the  petition  of  Ella  Ry^ert, 
the  respondent,  with  the  Surrogate's  Coort,  verified  on  the  9tb  day  of  Novon- 
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ber.  1906.  whlcb  alleged  tbst  sbe  was  the  dster  of  Arthur  Wells,  deoeand. 
and  Us  only  beir  at  law,  and  was  wtitled  to  letters  of  administratis  upon 
his  estate;  that  Emma  Wells,  the  appellant  herein,  and  to  whom  letters  of 
administration  had  therettrfore  been  lasaed,  was  not  the  widow  of  the  said 
Arthur  Wells,  deceased,  and  was  tberefore  not  entitled  to  such  letters.  There- 
upon, and  on  the  12th  day  of  Norember,  1906,  a  citation  was  Issued  by  the 
Surrogate's  Court,  directing  the  appellant,  Emma  Wells,  to  show  cause  on  the 
2eth  day  of  Nor^ber,  1906,  why  a  decree  should  not  be  made  revoking  the  let- 
ters of  administration  theretofore  granted  to  her.  Upcm  the  return  of  soch 
dtatkm  the  parties  anwared,  either  In  person  or  bgr  coonsel,  a  trial  of  the  Is- 
snes  was  bad,  and  at  the  close  of  the  entire  evidence  the  decree  which  Is  ap- 
pealed from  was  made  and  entered,  upon  the  ground  that  the  appellant  Is  not 
the  widow  of  the  said  Arthur  Welle,  deceased,  and  therefore  is  not  entitled 
to  administer  his  estate.  The  facts  bearing  upon  that  Issue  are  not  In  dis- 
pute ;  and  the  only  question  presented  by  this  appeal  Is  whether  or  not  the 
appellant,  Enuna  Wells,  is  such  widow. 

Argued  before  McUJNNAN,  P.  T..  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Frank  F.  Williams,  for  appellant 
Robert  H.  Gittins,  for  respondent 

McLENNAN,  P.  J.  On  the  18th  day  of  September,  1889,  a  cere- 
mony of  marriage  between  the  decedent,  Arthur  Wells,  and  the  ap- 
pellant, Emma  Wells,  whose  maiden  name  was  Emma  Garrett,  was 
performed  at  the  city  of  Chicago,  III.,  by  the  Reverend  A.  K.  Parker, 
pastor  of  the  Centennial  Baptist  Church  of  said  city,  in  the  presence  of 
witnesses,  and  in  all  respects  in  conformity  with  the  Uiws  of  said  state. 
A  certificate  of  such  marriage  signed  by  the  clergyman  and  by  two 
witnesses  was  put  in  evidence  in  this  proceeding,  and  its  genuineness 
is  not  questioned.  Neither  is  it  suggested  that  the  appellant  did  not 
consent  to  the  performance  of  such  ceremonial  marriage  in  perfect 
good  faith,  fully  believing  it  valid  in  all  respects,  and  that  she  thereby 
became  the  lawful  wife  of  Arthur  Wells.  Immediately  upon  the  per- 
formance of  such  marriage  Emma  Wells  commenced  to  live  and  co- 
habit with  Arthur  Wells  as  his  wife,  and  they  sustained  to  each  other 
the  relation  of  husband  and  wife  until  his  death,  which  occurred  on 
the  24th  day  of  May,  1905.  During  all  that  time  the  appellant  was 
called  and  known  as  Mrs.  Arthur  Wells.  They  lived  in  the  city  of 
Chicago  for  nearly  two  years  after  such  marriage.  They  then  moved 
to  the  state  of  Nebraska,  where  they  resided  for  about  three  years, 
when  they  returned  to  the  state  of  Illinois,  where  they  remained  imtil 
about  February,  1896,  when  they  went  to  St.  Paul,  Minn.,  where  they 
resided  until  1903,  when  they  again  returned  to  Chicago,  where  they 
resided  until  the  death  of  Arthur  Wells.  It  is  thus  seen  that  for  more 
than  15  years  the  appellant  lived  with  and  cohabited  widi  Arthur  Wells 
as  his  wife,  and  there  can  be  no  question  but  that  she  tmderstood  and 
believed  that  the' relation  which  she  sustained  to  him  during  all  that 
time  was  that  of  wife.  During  those  years  the  decedent's  sister,  Ella 
Rydcert,  the  respondent,  frequently  visited  at  the  home  of  these  peo- 
ple, as  did  also  the  father  and  mother  of  Arthur  Wells.  In  fact,  his 
mother  lived  in  the  home  for  a  considerable  time,,  died  there,  and  Emma 
Wells,  this  appellant,  and  other  members  of  the  family,  went  with 
die  body  of  the  mother  to  the  city  of  Niagara  Falls,  where  she  was 
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buried.  During  all  that  time  the  respondent,  the  father  and  mother 
and  other  members  of  the  decedent's  family,  as  well  as  all  others  who 
came  in  contact  with  them,  treated  and  recc^ized  the  appellant  as  his 
wife.  She  was  called  "daughter"  by  the  father  and  mother,  "sister" 
by  the  respondent,  and,  as  above  stated,  "Mrs.  Arthur  Wells"  by  all. 
It  appears,  however,  that  at  the  time  the  appellant  married  Arthur 
Wells  he  had  a  lawful  wife  living";  that  such  wife  had  become  insane, 
and  that  he  had  placed  her  in  an  asylum  near  the  city  of  Chicago ;  and 
that  such  wife  lived  about  five  ^ears  after  the  decedent's  marriage  to 
the  appellant.  The  appellant  did  not  know  of  such  former  marriage 
or  when  the  death  of  such  former  wife  occurred.  She  had  never 
heard  of  her  existence  until  shortly  prior  to  the  death  of  Arthur  Wells. 
iVeither  does  it  appear  expressly  tluit  the  decedent  ever  knew  of  the 
death  of  his  former  wife;  but  it  does  appear  without  contradiction 
that  such  former  wife,  in  fact,  died  within  five  years  after  the  cere- 
monial marriage  was  performed  between  Arthur  Wells  and  the  ap- 
pellant, and,  as  we  have  seen,  after  the  death  of  such  former  wife. 
Arthur  Wells  and  the  appellant  continued  to  live  and  cohabit  as  man 
and  wife,  and  continued  to  be  recognized  as  such  by  the  members  of  his 
family  and  by  all  others  with  whom  they  associated.  During  all  those 
years  the  appellant  discharged  all  the  obligations  imposed  upon  her  by 
sudi  relation.  She  took  care  of  her  husband  during  sickness,  kept 
house  for  and  made  a  home  for  him.  Upon  these  facts  the  question 
arises:  Is  the  appellant  the  widow  of  Arthur  Wells  and  entitled  to 
administer  his  estate? 

Concededly  the  ceremonial  marriage  was  void  because  at  that  time 
Arthur  Wells  had  a  lawful  wife  living,  and  no  rights  in  favor  of  the 
appellant  can  be  predicated  upon  it.  After  such  impediment  ceased  to 
exist  by  the  death  of  the  former  wife,  did  a  common-law  marriage 
take  place  between  Arthur  Wells  and  the  appellant?  In  each  of  the 
states  in  which  the  parties  resided  a  common-law  marriage  is  rec- 
ogpnized,  and,  if  established,  is  as  effective  and  valid  for  all  purposes 
as  is  a  ceremonial  marriage.  Does  the  evidence  contained  in  the  rec- 
ord in  this  case  establish  a  common-law  marriage  between  the  ap- 
pellant, Emma  Wells,  and  the  decedent,  Arthur  Wells,  after  the 
death  of  his  former  wife,  and  such  as  to  constitute  them  husband  and 
wife  from  that  date?  We  think  the  question  involved  has  been  de- 
cided by  the  courts  of  this  and  of  the  other  states  in  which  the  par- 
ties resided  in  accordance  with  the  appellant's  contention.  A  com- 
mon-law marriage  is  defined  as  any  mutual  agreement  between  die 
parties  to  be  husband  and  wife  in  praesenti,  especially  where  it  is  fol- 
lowed by  cohabitation,  if  there  is  no  legal  disability  on  the  part  of 
either  to  contract  matrimony.  2  Kent's  Comm.  87 ;  Rose  v.  Clark,  8 
Paige,  574,  580.  In  that  case  the  decision  of  the  court  is  very  dearly 
and  concisely  expressed  in  the  headnote,  as  follows : 

"Any  mutual  agreement  between  a  man  and  woman  to  be  husband  and  wife 
la  prjesenti,  especially  If  followed  by  cohabitation,  constitutes  a  valid  and 
binding  marriage,  wbere  there  la  no  legal  disability  on  the  part  of  either  to  con- 
tract matrimony.  An  actual  marriage  may  be  presumed  from  matrimonial 
cohabitation,  and  the  ackDowIedgmeut  of  the  parties  that  they  are  husband  and 
wife.  And,  even  wbere  such  matrimonial  cobabltatloD  commenced  betwerai 
the  parties  onder  a  contract  of  marriage  which  was  void,  a  snhseqnait  mar- 
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rlage  after  the  remoTal  of  the  disability  may  be  presumed  from  acts  of  recog- 
nition by  the  parties  of  each  other  as  husband  and  wife,  and  from  continued 
matrimonial  cohabitation,  and  general  reputation.  But  the  mere  fact  that  a 
man  and  woman  lire  tt^ether,  and  carry  on  an  illicit  Intercourse,  is  not  suffi- 
cient to  raise  a  presumption  that  they  ore  married.  Such  presumption  only 
aziaes  from  matrimonial  cohabitation,  where  the  parties  not  only  live  to- 
setber  as  husband  and  wife,  but  also  hoId'themaelTes  out  to  the  world  as  sus- 
tatnlng  that  honorable  relation  to  each  other." 

No  language  could  be  employed  which,  as  it  seems  to  me,  could  be 
more  applicable  to  the  facts  in  the  case  at  bar.  The  impediment  on 
the  part  of  Arthur  Wells,  whidi  prevented  him  from  entering  into  the 
marriage  state  with  the  appellant,  was  removed,  and  after  its  removal 
the  parties  lived  together  for  a  dozen  years  or  more  as  husband  and  wife. 
They  were  held  out  to  be  such  by  each  other,  and  were  so  recognized 
by  tiie  friends  and  relatives  of  both.  In  the  case  of  Fenton  v.  Reed, 
4  Johns.  52,  4  Am.  Dec.  244,  in  the  statement  of  facts  it  is  said : 

"The  only  point  In  controversy  was  whether  the  plaintiff  was  the  widow  of 
Reed.  In  the  year  1785  she  was  the  lawful  wife  of  John  Gneet  Some  time 
In  that  year  Guest  left  the  state  for  foreign  parts,  and  continued  absent  until 
some  time  In  the  year  1792,  and  It  was  reported,  and  generally  believed,  that 
be  had  died  in  foreign  parts.  The  plaintiff  in  1702  married  Beed.  In  that 
year,  and  subseanent  to  the  marriage,  Guest  returned  to  this  stat^  and  om- 
tlnued  to  reside  ttierein  until  June,  ISOO,  wh&x  he  died.  •  •  •  After  the 
death  of  Quest,  the  plalntlfF  continued  to  cohabit  with  Beed  until  his  death  In 
S^tonber,  1806,  and  sustained  a  good  reputatl<m  In  society ;  but  no  solemnisa- 
tion of  marriage  was  proved  to  have  taken  place  between  the  plaintUf  and 
Heed  subsequent  to  the  death  of  Guest" 

It  was  held  that  upon  the  death  of  Guest  a  common-law  marriage 
was  established  between  the  parties.   The  court  in  its  opinion  said: 

"The  marriage  of  the  plaintiff  below  with  William  Reed  during  the  lifetime 
of  her  husband.  John  Gnest,  was  null  and  void.  It  was  of  no  legal  avail  what* 
ever,  and  not  sufficient  to  constitute  them  husband  and  wife  de  facto-  *  *  * 
Elizabeth  Reed  was,  then,  the  lawful  wife  of  John  Guest,  and  continued  so, 
until  his  death  in  1800:  and  the  true  question  is  whether  there  was  evldenoe 
eoffldent  to  Justify  the  court  below  In  omclnding  that  she  was  afterwards 
married  to  Reed.  *  *  *  It  is  stated  that  there  was  not  proof  of  any  sub- 
sequent marriage  In  fact,  and  that  no  soI«nnization  of  marirlage  was  shown  to 
have  taken  place.  But  proof  of  an  actual  marriage  was  not  necessary.  Su^ 
etrlct  proof  Is  only  required  In  prosecutions  for  bigamy,  and  In  actions  for 
criminal  conversation.  4  Burr.  2057;  Doug.  171.  A  marriage  may  be  proved. 
In  other  cases,  from  cohabltattou,  reputation,  acknowledgment  of  the  parties, 
rec^tion  In  the  family,  and  other  circumstances  from  which  a  marriage  may 
be  inferred.  4  Burr.  2067  ;.l  Hep.  Cases,  213;  2  Bl.  Hep.  877;  Peake's  Cases, 
N.  P.  231.  No  formal  solemnisation  of  marriage  was  requisite.  A  contract  of 
marriage  made  per  verba  de  preesentl  amounts  to  an  actual  marriage,  and  Is  as 
valid  as  If  made  In  fade  eccIeslEe." 

In  the  case  at  bar  it  is  positively  shown  that  no  ceremonial  marriage 
did  take  place  between  the  parties  subsequent  to  the  death  of  the 
former  wife  of  Arthur  Wells ;  but  we  think  it  conclusively  shows  that 
a  common-law  marriage  did  take  place  immediately  upon  the  removal 
of  the  impediment  which  prevented  the  parties  from  entering  into  the 
marriage  state.  In  the  case  of  Rose  v.  Clark,  supra,  Chancellor  Wal- 
worth uses  this  langui^e  (page  583  of  8  Paige): 

"After  all  that  transpired  previous  to  the  death  of  the  Intestate  [in  this  case 
Arthur  Wells],  I  think  he  would  bave  been  precluded  from  denying  that  she 
<the  appellant  was  bis  wife.   *  •  •  And.  If  the  evidence  was  aifficlent  to 
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raise  the  pieaumptloD  of  a  legal  marriage  as  to  blm.  In  Ut  lifetime.  It  miut 
iieceBearll7  be  BUfBdent  to  eotltle  her  representatlTe  to  tbe  widow's  porUoa 
of  the  estate,  under  the  statute  of  dl&trlbutioa&" 

It  is  hardly  •conceivable  that  in  the  case  at  bar  Arthur  Wells,  if 
living,  would  be  heard  to  deny  that  the  appellant  was  his  lawful  wife. 
£3q>re$sion  was  given  to  the  same  principle  in  the  case  of  Townsend 
V.  Van  Buskirk,  33  Misc.  Rep.  287,  68  N.  Y.  Supp.  612,  in  an  opinion 
written  by  Justice  Maddox.  The  justice  said  (page  290  of  33  Misc. 
Rep.,  page  614  of  68  N.  Y.  Supp.): 

"Then  is  to  my  mind  a  .well-defined  dlBtlnctlon  between  Illicit  relations, 
fotblddoi  because  of  an  nndlsdosed  disability  <m  the  part  of  <me  of  the  parties 
thereto,  and  such  relatiouB  as  are  mutually  meretricious,  IdtoItIi^  on  the 
part  of  tile  woman  knowledge  tbat  Its  character  Is  not,  and  is  not  Int^ded  to 
be,  matrimonial,  but  of  a  wanton  and  lustful  nature.  •  •  •  Page  291  of  33 
MlBc.  Bep.,  page  614  of  68  N.  T.  Supp.  There  can  be  no  other  condnslon  from 
all  the  evidence  In  ttae  case  than  that  she  and  Townsend  desired  marriage,  that 
tbat  was  tbelr  Intention,  and  consequeutly  *tbetr  cohabitation,  thus  matrimoni- 
ally meant,'  made  them  husband  and  wife  from  the  moment  when  the  dis- 
ability' on  his  part  was  ranoved,  and  it  was  Immat^al  whether  he  knew  at 
that  lemoral,  *  *  *  the  tact  being  that  it  was  removed,  and  their  consent 
to  the  matrimonial  relation  may  be  Inferred  from  their  acts  and  conduct." 

See,  also,  Maynard  v.  Hill,  135  U.  S.  190,  8  Sup.  Ct  723.  31  1*. 
Ed.  664,  where  marriage  is  defined  to  be  "something  more  than  a 
mere  contract,  though  founded  upon  the  agreement  of  the  parties. 
When  once  formed,  a  relation  is  created  between  the  parties  which 
tbey  cannot  change,  and  the  rights  and  obligations  of  which  depend, 
not  upon  their  s^eement,  but  upon  the  law,  statutory  or  common." 

In  the  case  of  Eaton  v.  Eaton,  66  Neb.  676,  92  N.  W.  996,  60  L. 
R.  A.  606,  the  same  question  was  considered,  and  the  court  said 
(page  683  of  66  Neb.,  page  998  of  92  N.  W.,  60  L.  R.  A.  605) : 

"Another  question  to  be  determined  Is  the  legal  effect  of  the  cohabitation  of 
the  parties  after  the  Impediment  to  their  marriage  had  been  removed.  In  this 
state  the  only  tbli^  eas^tlal  to  a  marrl^  Is  tbe  consent  of  parties  capable 
of  attracting,  *  *  *  If  tbe  iHirties  live  toother  and  intend  to  sustain 
toward  «acb  other  the  relatloai  of  husband  and  wife,  they  are.  In  the  absoice 
of  any  impediment  fatal  to  that  relationsblp,  legally  married." 

See,  also.  State  v.  Worthingham,  23  Minn.  628. 

The  position  taken  upon  this  question  by  the  Illinois  courts  is  illus- 
trated m  the  cases  of  Cartwright  et  aL  v.  McGown,  121  111.  888,  12 
N.  £.  737,  8  Am.  St  Rep.  106 ;  Robinson  v.  Ruprecht,  191  IlL  424, 
61  N.  E.  631 ;  Manning  v.  Spurck,  199  IlL  447,  65  N.  E.  342.  See. 
also,  Stein  v.  Stein,  66  III.  App.  526. 

Many  other  decisions  rendered  by  the  highest  courts  of  other  states 
might  be  cited  to  like  eflfect.  It  seems  to  me,  in  view  of  the  decisions 
and  authorities  which  have  been  referred  to,  that  the  rule  (night  to 
be  that  where  one  person  is  free  to  enter  into  the  matrimonial  rela- 
tion and  does  so  in  good  faith,  but  the  other  party  is  incapable  of 
entering  into  such  re&tion  because  of  a  former  wife  or  huslxuid  liv- 
ing, or  other  impediment  when  such  impediment  is  removed,  if  the 
parties  continue  matrimonial  cohabitation,  continue  to  introduce  and 
recognize  each  other  as  husband  and  wife,  and  are  so  recognized  by 
their  relatives,  friends,  and  by  society,  it  ought  to  be  held  that  frtwn 
such  moment  they  are  actually  husband  and  wife,  and  that  under  such 
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drcumstances  it  is  of  no  importance  that  a  formal  agreement  to  live  to- 
gether as  husband  and  wife  was  not  entered  into,  or  that  either  did 
not  know  that  the  impediment  to  such  an  agreement  had  been  re- 
moved, when,  in  fact,  it  had  been  so  removed,  and  both  parties  were 
competent  to  enter  into  the  matrimonial  state;  that  under  the  laws 
of  this  state  and  of  'every  other  state  in  which  Arthur  Wells  and  Emma 
Wells  resided  a  common-law  marriage  took  place  when  the  former 
wife  of  Arthur  Wells  died  and  thty  proclaimed  themselves  to  the 
world,  as  tfaey  did  day  by  day,  to  be  man  and  wife,  held  titemsdves 
out  as  such,  were  recognized  as  such,  not  only  by  relatives  and  friends, 
but  by  all  the  world  as  well ;  that  such  holding  out  and  recognition  by 
them  constituted  an  absolute  agreement  that  they  were  thus  man  and 
wife,  and  that  they  had  consented  and  agreed  to  live  in  such  relation ; 
that  Arthur  Wells,  if  living,  would  not  have  been  heard  to  deny  such 
relaticxi ;  that  the  respondent,  the  hdrs  or  next  of  kin  of  the  deceased, 
are  not  in  petition  to  deny  under  the  drcamstances  that  they  were  hus- 
band and  wife. 

It  follows  that  the  decree  of  the  Surrogate's  Court  appealed  from 
should  be  reversed,  with  costs  to  the  appellant. 

Decree  of  Surrogate's  Court  reversed,  with  costs  to  appellant  All 
concur,  except  RC^SON,  J.,  who  dissents. 


OAFFNBir  V.  NBW  TORK  CBMT.  ft  H.  K.  B.  00. 
(BiQueme  Court,  AppeUate  DlTlston,  Second  Department;  Janiufar  10.  190a> 

RUZaOAM— AoOIDniTB  AT  CSbOBSIWOB— ACTIORS  —  BVIDBHOI  —  SUIWCMNOT — 
ConTBimiTOBT  Nbougbkck. 

In  an  action  for  causing  the  death  of  platnUfTs  Intestate  at  a  crossing. 
It  appeared  from  the  evidence  for  plaintiff  that  before  attempting  to  cross 
ttie  track  the  decedent  looked  both  ways  for  a  train,  and  a  witness  who 
was  aboat  ten  feet  behind  him  also  looked  and  saw  a  train  approaching. 
It  waa  a  freight  train,  drawn  by  an  engine  running  ba<^ard8,  and  was 
moving  at  the  rate  of  three  or  four  miles  an  hoar.  The  wltnesK  saw  the 
decedent  walk  in  front  of  the  train,  bat  did  not  we  him  bit  Another 
witness  said  he  did  not  see  the  decedent  while  crossiDg,  bnt  saw  him 
Ut  as  be  waa  leaving  the  walk.  There  was  an  electric  street  light  at  the 
crossing,  and  other  lights  in  the  vicinity.  The  train  was  a  heavy  train  of 
88  cars,  30  of  them  being  loaded.  It  waa  plainly  visible,  and  the  engine 
carried  a  light  at  each  eaA.  Held,  that  the  Intestate  was  negligent,  and 
there  could  be  no  recovery. 

[Ed.  Note.— For  cases  In  point,  aee  Gent  Dig.  voL  41.  Rallroada,  f|  1188- 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Hugh  F.  Gaffney,  administrator,  etc.,  of  Edward  GafF- 
ney,  deceased,  against  the  New  York  Central  &  Hudson  River  Rail- 
road Company,  for  causing  the  death  of  plaintiff's  intestate  at  a  cross- 
ing.  From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  MILLER, 
and  GAYNOR,  JJ. 

John  F.  Brennan,  for  appellant. 

Thomas  J.  O'Neill  (Nelson  L.  Keach,  on  the  brief),  for  respondent 


Digitized  by 


170  106  NEW  TOBK  SUPPLEMENT  (Sup.  Ct 

•od  142  New  York  SUte  Reporter 

GAYXOR,  J.  This  case  should  have  been  dismissed.  The  testi- 
mony of  the  yomig  man  who  was  out  walking  with  the  deceased  at 
the  time  he  was  killed  is  that  the^  were  crossing  Eleventh  avenne 
from  east  to  west  at  the  north  crossing  of  Fifty-Fourth  street  in  Man- 
hattan borough  at  about  9  o'clock  at  night  in  August;  that  the  de- 
ceased walked  about  10  feet  ahead  of  him ;  that  he  saw  the  deceased 
looking  both  ways  for  a  train ;  that  he  (the  witness)  also  looked  and 
saw  the  train  coming  from'  the  south ;  that  it  was  a  heavy  freight  train 
(afterwards  shown  to  be  of  38  cars,  30  of  them  loaded)  being  drawn  by 
an  engine  running  backwards;  that  it  was  going  only  about  as  fast 
as  a  person  walks,  3  or  4  miles  an  hoiur — and  this  was  corroborated  by 
all  of  the  witnesses  on  both  sides;  that  he  waited  for  it  V>  pass;  tiiat 
he  saw  the  deceased  oantinue  on  and  walk  in  front  of  it,  but  did  not 
see  him  get  hit,  although  he  was  looking  at  him  all  the  while;  that 
he  only  laiew  he  was  hit  after  the  train  stopped  (as  it  did  immediately 
in  two  car  lengths  or  less)  and  he  went  to  the  other  side  of  it.  There 
was  an  electric  street  light  at  the  crossing,  and  other  lights  in  the  vi- 
cinity in  stores,  and  he  had  no  difficulty  in  seeing  the  train;  it  was 
plainly  visible  and  had  a  light  at  the  head  of  it,  viz.,  on  the  rear  of 
the  tender.  Another  witness,  who  was  on  the  other  side  of  the  street, 
at  the  same  crossing,  testified  that  he  did  not  see  the  deceased  cross- 
ing, but  saw  him  get  hit  as  he  was  leaving  the  track ;  he  did  not  see 
him  until  he  saw  him  getting  hit  He  does  not  say  that  he  was  in 
front  of  the  train,  or  wl^t  hit  him.  This  is  the  evidence  for  the  plain- 
tiff on  which  the  verdict  rests.  Assuming  that  it  is  truthful,  the  case 
is  plainly  one  of  contributory  negligence.  Not  only  was  it  impossible 
for  the  deceased  to  have  failed  to  see  the  train,  but  the  well  known 
ncnse  of  a  steam  engine  laboring  to  pull  such  a  train  so  slowly,  to  say 
nothing  of  the  noise  of  the  cars,  must  have  been  heard  by  him. 

Two  witnesses  called  by  the  defendant  testified  that  diey  saw  the 
deceased  on  the  top  of  the  first  car  going  toward  the  rear  of  the  train, 
and  in  jumping  to  the  second  car  he  fell  to.  the  ground  and  was  run 
over.  The  engineer  and  fireman  testified  that  he  was  not  hit  by  the 
front  of  the  train.  The  verdict  was  contrary  to  the  weight  of  evidence. 

The  dispute  as  to  whether  the  bell  was  ringing,  and  as  to  the  size 
of  the  light  on  the  rear  or  tender  of  the  engine  (it  not  being  disputed 
that  there  was  a  light  there),  need  not  be  taken  into  account,  for  the 
negligence  of  the  deceased  is  manifest  if  the  testimony  for  the  plain- 
tiff on  these  heads  was  to  be  given  credence.  The  engine,  according 
to  the  testimony  for  the  defendant,  was  one  which  was  run  both  for- 
ward and  backward,  and  had  a  headlight  on  both  the  front  and  the 
rear. 

The  judgment  should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide  tbf: 
event  All  coucor. 
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SBCUKITY  HCT.  UFE  INS.  CO.  r.  ^NA  INDEUNXTT  CO. 
(Sivrane  Cmirt;  Appellate  Dlrldon.  Third  Department    January  8,  1908.) 

1.  Imuuiicn— BmnT  or  Losb— IsnncinTz  Ihsubahob— Btateuent  ov  In- 

BDUCD. 

A  Btatement  of  alleged  embezzlemeDts  or  larcMilefl  of  an  agency  director 
delivered  to  an  Indemnity  company,  to  the  extent  that  It  reflects  infor- 
mation contained  In  the  books  and  records  of  the  employer  kept  in  ttie 
regular  and  ordlDary  conrse  of  its  business,  la  based  on  "the  accounts  of 
the  employer"  within  a  provision  of  the  Indemnity  bond  making  such  a 
statement  prima  facie  evidence  of  the  loss. 

2.  SAitE— Action  on  Indemnitt  Bond — Evidenoe— AouisaiBiLiTT. 

In  an  action  on  an  Indemnity  bond  for  loss  due  to  tbe  embezzlements  or 
larcenies  of  an  agency  director,  It  appeared  that  no  books  were  kept  In 
the  oOea  of  the  director,  except  a  cashbook  prepared  liy  a  c^iler  in  the 
director's  employ  from  check  stubs  and  snch  other  data  as  he  was  able  to 
find.  A  witness  for  plaintiff  who  Inveetlgated  the  director's  office  detailed 
tbe  situation  and  conversations  bad  by  him  with  the  cashier,  and  a  state- 
ment of  loss  based  partly  on  "data  secured"  from  tbe  cashier  was  intro- 
duced in  evidence.  Tbe  indenmlty  company  then  offered  the  cashier  as  a 
witness,  and  sought  to  give  his  version  of  the  conversation  with  plaintiff's 
wltneas.  Held,  that  the  cashier's  evidence  was  erroneous^  excluded. 

Appeal  from  Trial  Term,  Broome  County. 

Action  by  the  Security  Mutual  Life  Insurance  Company  against  the 
^tna  Indemnity  Company.  From  a  judgment  for  plaintiff  and  an  or- 
der denying  a  new  trial,  defendant  appeaU.  Reversed,  and  a  new  trial 
granted. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELUDGG,  COCH- 
RANE, and  SEWELL,  JJ. 

hesBOw,  Mackellar  &  Wells  (Martin  A.  Schenck,  of  counsel),  for 
appellant 

Jay  Lamont  Gregory  and  FredriC  William  Jenkins,  for  respondent. 

COCHRANE,  J.  Plaintiff  is  a  domestic  life  insurance  corporation, 
having  its  princif^  ofhce  and  place  of  business  in  the  city  of  Bing- 
hamton,  in  this  state.  It  brings  this  action  on  a  bond  given  by  the 
defoidauit  to  indemnify  it  against  acts  of  Theodore  F.  Lake  amotmt- 
ing  to  embezzlemrat  or  larceny.  Lake  was  the  agency  director  of 
Ihe  plaintiff  for  the  state  of  Michig^,  with  headquarters  at  the  city 
■of  Detroit,  in  said  state.  His  transactions  as  such  agency  director 
covered  by  said  bond  extended  from  June  to  December  in  the  year 
1904,  when  he  made  default  in  payments  of  premiums  collected  on 
policies  delivered  by  him  and  absconded.  The  books  and  records  at 
the  home  office  of  course  disclosed  what  policies  had  been  sent  to 
Lake.  Equipped  with  a  transcript  of  such  policies,  plaintiff's  auditor, 
Mr.  Jacol»,  proceeded  to  Detroit  to  make  an  investigation.  He  found 
tiiere  no  books  in  the  office  of  the  company,  except  what  has  been 
termed  a  "cash  book,"  and  which  was  prepared  by  one  Williams,  a 
cashier  in  the  employ  of  Lake,  from  check  stubs  and  such  data  as 
he  was  able  to  find.  No  regular  accounts  were  kept.  The  situation 
was  confused  and  chaotic.  Jacobs  as  a  witness  for  plaintiff  at  the 
trial  detailed  tiie  situation  and  his  conversations  with  Williams  con- 
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cerning  the  same.  He  was  there  about  a  week  confernng  with 
WilliamSf  with  the  various  subagents  of  I^ke,  and  with  different 
policy  holders.  On  his  return,  he  prepared,  verified,  and  delivered 
to  the  defendant,  in  accordance  with  the  requirements  of  the  bond, 
a  written  statement  of  the  alleged  embezzlements  or  larcenies  of 
Lake,  which  statement  constituted  what  is  characterized  in  said  bond 
as  a  "proof  of  loss."  He  testified  on  direct  examination  that  the 
statement  was  based  cm  the  books  and  accounts  of  the  company 
"and  data  secured  in  Michigan,  in  Detroit."  Such  statement  was  then 
received  in  evidence  under  a  provision  in  said  bond  as  follows : 

"It  belne  underetood  that  a  written  Btatement  of  such  loss  certified  by  a 
duly  authorized  r^resoitatlTe  of  the  employe  and  based  upon  the  aooounts  of 
the  einpl<^er  shall  be  prima  facie  erldence  thereof." 

Jacobs  further- testifi^  that  the  information  which  enabled  him  to 
make  up  such  statement  came  from  Williams  and  agents  who  had 
paid  money  to  Lake  and  from  policy  holders;  that  he  "merely  had 
Mr.  WUliaixis'  word  and  Mr.  Williams'  written  statement  for  the  fact 
that  these  premiums  had  been  paid" ;  that  he  did  not  know  how  Wil- 
liams prepared  the  statement,  or  what  his  information  was  when  he 
prepared  it,  but  that  he  knew  there  were  no  records  and  that  it  was 
not  prepared  from  records  kept  by  Lake.  That  a  statement  of  loss 
properly  prepared  and  "based  upon  the  accounts  of  the  employer"  is 
prima  ^cie  evidence  under  a  provision  in  a  bond  like  the  one  above 
quoted  was  decided  by  the  Supreme  Court  of  the  United  States  in 
American  Surety  Company  v.  Pauly,  170  U.  S.  160,  18  Sup.  Ct. 
S63,  42  L.  Ed.  987.  This  statement  in  question  to  the  extent  that 
it  reflected  information  contained  in  the  bo^cs  and  records  of  plaintiff 
kept  in  the  regular  and  ordinary  course  of  its  business  was  doubtless 
based  on  "the  accounts  of  the  company"  within  the  meaning  of  the 
bond  and  prima  fade  evidence  in  plaintiff's  favor.  Whether  there 
is  comprehended  in  the  phrase  "accounts  of  the  employer"  informa- 
tion gleaned  as  in  this  case  by  Jacobs  from  hearsay  declarations  of 
third  ^rties  interested  to  have  it  appear  that  they  had  paid  their 
obligations  to  Lake  is  a  question  which  was  not  raised  at  the  trial  by 
an  appropriate  exception,  and  need  not  now  be  decided. 

But,  when  plaintiff  rested  his  case»  defendant  called  Williams  as 
a  witness,  and  sought  to  give  his  version  of  his  conversations  with 
Jacobs.  He  testified,  as  did  Jacobs,  that  they  had  several  conversa- 
tions. He  was  then  asked  to  give  the  first  one.  This  had  been  spe- 
cifically detailed  by  Jacobs  on  his  direct  examination,  and  was  the 
source  of  his  information  as  to  the  condition  of  affairs  in  Lake's  office. 
An  objection  to  the  question  was  sustained  over  defendant's  excep- 
tion. Defendant's  counsel  stated,  among  other  things,  that  he  wished 
to  prove  how  Jacobs  made  up  his  statement  After  the  first  con- 
versation had  been  excluded,  it  would  have  been  futile  for  counsel  to 
persist  in  offering  evidence  of  the  subsequent  conversations.  'That 
this  ruling  constituted  an  error  of  such  a  far  reaching  and  vital  na- 
ture as  to  demand  a  new  trial  cannot  be  gainsaid.  By  the  method 
adopted  by  plaintiff,  it  had  succeeded  in  getting  before  the  jury  Jacobs' 
version  of  his  conversations  and  transactions  with  Williams,  and  a 
statement  based  partly  on  "data  secured"  from  him.  Confessedly 
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the  statement  of  loss  introduced  in  evidence  was  fortified  and  cor- 
roborated by  information  which  Jacobs  claimed  to  have  procured 
from  Williams,  and  it  was  manifestly  erroneous  to  receive  in  evidence 
Jacobs'  version  of  his  conversations  with  Williams,  and  exclude  Wil- 
Uams'  version  of  the  same  conversations. 

There  are  other  rulings  of  a  doubtful  nature  in  the  exdusion  of 
evidence  and  in  die  charge  of  the  court  to  the  jury ;  but,  as  they  prob- 
ably will  not  occur  again,  we  refrain  from  ^scussing  them. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event  AU  concur. 


(123  App.  DlT.  no.) 

HODGKINS  v.  HODOKIN8  et  ftL 
(Supreme  Courts  Appellate  Division,  Fourth  Dqjtartment  January  &  190B.) 

1.  WnXB  —  COBBHiUCTlOir  —  OpEBATIOW     UlTDKB    STATUn  — AnXB-AO<)UIBBD 

FBomrr. 

2  Rev.  St  (1st  Ed.)  pt  2,  c.  6,  tit  1,  |  6,  provides  that  eveir  will  devising 
Id  express  terms,  or  by  Intent,  all  of  testator's  real  estate,  sball  be  con- 
Btmed  to  pass  all  he  owned  at  his  death.  Testator's  will  read :  "I  give 
*  *  *  to  my  hnd>and  all  my  real  estate  *  *  *  of  which  I  am  now 
possessed."  She  subsequently  sold  a  farm  which  she  then  owned  and 
purchased  property  of  which  she  died  seised.  Held,  that  the  word  "now" 
In  the  will  did  not  extend  its  meaning,  and  under  the  statute  the  prop- 
erty snbseonently  acquired  the  testator  went  to  bet  husband  under 
the  wilL 

[Ed.  Note.— Bto  cases  in  point  see  Gent  Dig.  vol.  49,  Wills,  H  lOOS- 
1013.] 

&  Bamb— Ihtbmtior  or  Tkstatob. 

Under  2  Bev.  Bt  (1st  Ed.)  pt  2,  c.  6,  tit  1,  |  S,  providing  that  a  will 
devising  all  of  testator's  property  shall  speak  from  testator's  death,  to 
prevent  the  passing  of  after-acquired  property  under  such  will  it  must  ap- 
pear nmnlstatuibly  that  It  was  not  testator's  Intention  that  such  property 
should  pass. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  49,  Wills,  H  1006- 


Appeal  from  Trial  Term,  Erie  County. 

Action  by  Edith  Hodgkins  against  Herbert  J.  Hodgkins  and  others. 
From  a  judgment  in  favor  of  defendants,  plaintiff  appeals.  Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WIIXIAMS. 
KRUSE,  and  ROBSON,  JJ. 

Alfred  L.  Harrison,  for  appellant. 

Asher  B.  Emery,  for  respondent  Hodgkins. 

E.  Coming  Townsend,  for  respondent  James. 

SPRING,  J.  The  action  is  partition,  and  the  sole  question  involved 
is  the  construction  of  the  will  of  Sarah  E.  Hodgkins,  deceased.  The 
testatrix  made  her  will  August  29,  1874,  and  the  only  disposition  of 
her  property  by  that  instrument  is  contained  in  the  first  item,  whidi 
reads  as  follows: 

"I  give  and  bequeath  to  my  husband,  Jacob  Hodgkins,  all  my  real  estate  and 
pwsonal  property  of  which  I  am  now  possessed." 
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At  that  time  there  were  living  children  of  the  marriage  of  the 
donor  and  d<»iee.  The  testatrix  owned  a  farm  whidi  she  suwequently 
sold,  and  thereafter  acquired  the  premises  described  in  the  complaint 
with  which  she  was  vested  at  the  time  of  her  death  in  1886.  The 
husband  died  in  1-906  and  devised  the  land  of  which  his  wife  died 
seised  to  his  son  Herbert,  subject  to  a  mortgage  on  the  premises  in 
controversy  which  he  had  given  to  the  defendant  James.  The  plain- 
tiff is  a  daughter  of  another  son,  now  deceased,  of  the  testatrix,  and 
claims  that  the  will  of  her  grandmother  speaks  as  of  its  date,  and  con- 
sequently that  she  died  intestate  as  to  her  real  estate,  all  of  which 
was  acquired  subsequently  to  the  execution  of  the  will. 

Her  position  is  untenable.  By  the  common  law  the  will  only  passed 
real  property  owned  by  the,  devisor  at  the  time  the  will  was  made, 
and  did  not  include  after-acquired  property.  A  sweeping  change  was 
made  by  our  Revised  Statutes  (2  Rev.  St.  [1st  Ed.]  pt.  2,  c.  6,  tit  1, 
§  5),  in  that  it  provides: 

"Every  will  that  sball  be  made  by  a  testator  In  express  terms,  of  all  lila  real 
estate  or  In  any  other  terms  denoting  his  intent  to  devise  all  his  real  property 
shall  be  construed  to  pass  all  the  real  estate,  which  he  was  entitled  to  pass, 
at  the  time  of  tala  death." 

Full  effect  has  been  given  to  this  provision.  Byrnes  v.  Baer  et  al., 
86  N.  Y.  210;  McNaughton  v.  McNaughton,  34  N.  Y.  201-204.  The 
statute  is  not  an  obstinate  canon  overriding  the  manifest  purpose  of 
the  testator,  but  prevails  unless  the  context  of  the  will  denotes  that  it 
was  his  intention  to  have  the  devise  take  effect  as  of  its  date,  or  at 
some  other  period  than  the  time  of  his  death.  The  counsel  for  the 
appellant  bases  his  contention  that  the  will  speaks  as  of  its  date  upon 
the' clause,  "of  which  I  am  now  possessed.  There  is  no  residuary 
clause  in  the  will.  The  testatrix  evidentiy  intended  to  dispose  of  all 
her  property  and  to  her  husband.  Equality  among  children  is  favored 
in  construing  the  will  of  a  parent,  but  the  rule,  it  such  it  may  be  dig- 
nified, does  not  extend  to  the  disposition  of  the  property  by  a  husband 
or  wife  to  the  other.  In  any  event,  the  right  of  a  competent  testator 
to  dispose  of  his  property  as  he  wishes  is  always  recognized;  other- 
wise, the  disposition  of  property  by  will  might  as  well  be  a1x>lished. 
It  is  quite  the  usual  phraseology  in  a  will  to  say  "all  my  real  estate," 
or  "all  the  property  of  which  I  am  possessed."  By  grammatical  con- 
struction these  expressions  relate  only  to  property  whidi  the  testator 
then  owned.  It  was  to  obviate  this  construction  to  prevent  intestacy 
where  it  was  plainly  not  intended,  and  to  avoid  confusion  that  the 
statute  quoted  was  enacted.  In  grammatical  effect  the  "word  "now" 
does  not  add  to  the  expression  referred  to.  "I  am  possessed"  is 
equivalent  to  the  phrase  "I  am  now  possessed";  for  both  are  limited 
to  the  present,  and  both  would  be  so  construed,  except  for  the  statute, 
and  the  clauses  of  the  will  must  be  interpreted  in  tile  light  of  the  stat- 
ute, unless  the  contrary  purpose  is  obvious.  The  weight  of  what  little 
authority  there  is  on  the  subject  favors  this  construction.  I^t  v. 
Lent,  24  Hun,  436 ;  Schuck  v.  Shook,  24  Abb.  N.  C.  463,  10  N.  Y. 
Supp.  935;  Heck  v.  Volz  et  al.,  14  N.  Y.  St.  Rep.  409,  affirmed,  120 
N.  Y,  663,  24  N.  E.  1104.  The  authorities  relied  upon  by  the  counsel 
for  the  appellant  are  not  in  conflict  with  the  position  here  taken. 
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In  Quiim  et  al.  v.  Hardenbrook,  54  N.  Y.  83,  one  of  thfe  leading 

cases  dted  on  his  brief,  the  language  of  the  gift  to  the  wife  was: 

"AH  tbe  real  and  peraonal  estate  I  now  posseea,  or  may  hereafter  ever  be- 
come heir  to  either  from  the  estate- of  George  Rappalj-e  *  *  *  or  from 
tbe  estate  of  my  mother  •  *  •  with  fall  irawer  as  my  sole  heir  and  ad- 
ministratrix to  recelTe  all  and  every  part  of  ttie  seme,  and  no  other  person.** 

The  testator  acquired  premises  by  purchase  after  the  executitMi  of 
the  will  and  the  controversy  was  over  that  tract  of  land.  It  is  ob- 
vious by  the  language  of  this  will  that  the  testator  intended  to  limit 
the  property  disposed  of  to  sudh  as  he  possessed  at  the  time  the  will 
was  published  and  to  whatever  he  might  receive  from  the  two  sources 
expressly  stated.  The  testator  definitely  limited  the  after-acquired 
property,  which  was  to  pass  to  his  wife,  and,  in  order  to  include  in 
the  devise  the  land  in  controversy,  the  plain  import  of  the  language 
employed  must  have  been  disregarded.  A  husband  or  wife  is  apt  to 
make  a  will  early  in  their  married  life  disposing  of  whatever  property 
the  one  possesses  to  the  other.  Changes  in  property  occur,  but  eadi 
rests  secure  in  the  belief  that  the  wilt  is  ample  to  include  whatever 
is  owned  by  the  one  executing  it  The  language  of  the  will  should 
unmistakably  disclose  that  it  was  not  intended  to  relate  to  after-acquired 
property  before  that  cMistniction  should  be  adopted  in  the  face  of 
the  statute. 

The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs  against  the  appellant   AU  concur. 


MUKPHT  V.  BLUMENRBICH. 

rSopreme  Court,  Appellate  Dlvlsloii,  Second  Department  January  10,  1908.) 

Bahkbcftot— EnFEoi  or  Disohabqk— Iicfrofeb  SouKDVLiKa  or  DBsm 

A  jndgmMit  against  a  bankrupt  will  not  be  canceled  and  discharged  of 
record,  notwltbstaodlng  tbe  discharge  In  bankruptcy,  of  application  for 
which  the  Judgment  creditor  bad  no  notice;  the  bankrupt  In  scheduling 
his  debts  not  having,  as  required  by  the  act  (Act  July  1.  1898,  c.  541,  30 
Stat.  544  [U.  8.  Gomp.  St.  1901,  p.  8418]),  shown  "the  residence"  of  his 
creditors.  "If  known,  or,  If  unknown,  that  fact  to  be  stated,"  but  having 
given  aa  the  residence  of  the  Judgment  creditor  a  place  where  he  never  re- 
sided, though  his  name  and  address,  uid  that  of  his  attorney  of  record, 
had  for  several  years  appeared  In  the  directory  ot  the  <Aty  where  the 
Judgment  was  dodceted. 
lEd.  Note.— BVnr  cases  In  point  kb  Cent  Dig.  vol.  6,  Bankruptcy,  |  T7&.1 

Appeal  from  Special  Term,  Kings  County. 

Action  by  James  H.  Murphy  against  Gustav  Bltmienreich.  From 
an  order,  plaintiff  appeals.  Reversed, 

Argued  before  WDODWARD.  JENKS,  GAYNOR.  RICH,  and 
MILLER,  JJ. 

David  J.  Gladstone,  for  appellant 

RICH,  J.  No  notice  of  defendant's  application  for  a  discharge  in 
bankruptcy  was  given  to  plaintiff.  He  never  received  any  notice  that 
the  ^>plication  had  been  made  until  served  with  motion  papers  in  this 
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proceeding.  It  appears  that  his  name  and  address  has  appeared  in 
the  city  directory  of  the  city  of  BrocJclyn  (where  the  judgment  was 
docketed)  for  several  years ;  that  the  name  and  address  of  the  attorney 
of  record  who  procured  the  judgment  has  also  appeared  in  the  same 
city  directory,  and  also  in  the  telephone  directory  of  the  city  of  Brook- 
lyn, and  yet  the  place  of  residence  of  the  judgment  creditor  was  given 
as  Hoboken,  N.  J.,  a  place  where  he  never  resided. 

The  bankruptcy  act  (Act  July  1.  1898,  c.  641,  30  Stat  544  [U.  S. 
Comp.  St.  1901,  p.  S418])  provides  that  the  bankrupt  shall  sdiedule 
his  property,  showing  the  amount  and  kind  of  property,  the  location 
thereof,  and  a  list  of  his  creditors,  showing  their  residence,  if  known, 
or,  if  unknown,  that  fact  to  be  stated.  This  the  bankrupt  did  not  do. 
Inquiry  of  the  attorney  of  record  would  have  revealed  the  residence  of 
the  creditor,  or  he  might  have  ascertained  the  judgment  creditor's 
place  of  residence  by  consulting  the  Brooklyn  City  Directory,  where 
the  judgment  was  docketed;  but,  instead  of  doing  this,  gave  a  ficti- 
tious address.  Plaintiff's  debt  was  not  pn^rly  sdieduled,  and  tiie  or- 
der directing  that  the  judgment  be  canceled  and  discharg^  of  reocH'd 
must  be  rereresd,  with  $10  casts  and  disbursements.  All  concur. 


NBW  YORK  ft  QUEENS  ELBCTEIC  LIGHT  ft  POWER  00.  T.  LOKG  18- 
liA^  MACHINE  ft  MARINE  CONST.  00. 

(Supreme  Court,  Appellate  Dlvlaloii,  Second  Department  January  10*  1906.) 

1.  ELEOiBicrrr— SupPLT  or  Powek— GoirtaACTft— ConarBvonoN. 

Where  defendant  agreed  to  pay  for  electric  current  furnlahed  by  plain- 
tiff at  the  rate  of  "ten  cents  for  each  horse-power  hour,  as  measured 
*  *  *  by  the  meter  provided"  by  plaintiff,  defradant  was  liable  only 
for  the  amount  of  current  actual^  mpplled,  and  not  tor  tbe  amomit 
shown  by  a  defective  meter. 

2.  Saue— QnEsnoNa  fob  Jubt. 

Where  defendant  agreed  to  pay  for  electric  enrrent  furnlahed  by  plain* 
tiff  at  a  certain  rate  aa  shown  by  plaintiff's  meter,  and  tbe  meter  proved 
to  be  defective,  the  <piestion  whether  or  not  defendant  received  and  used 
the  amount  re^tered  by  the  meter  waa,  in  an  action  to  recover  tor  current 
furnished,  one  for  tbe  Jury. 

t.  SAU— BUBDCN  OT  PaOOF. 

In  an  action  to  recover  for  electric  carrrat  furnished  defendant 
plaintiff  under  a  contract  requiring  defendant  to  pay  for  the  amount  of 
current  registered  by  a  meter  supplied  by  plaintiff,  the  meter  eetabUshed 
a  prima  facie  case  for  plaintiff,  and  the  bnrdm  of  showing  that  It  was 
inaccurate  was  on  defoidant. 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  the  New  York  &  Queens  Electric  Light  &  Power  Com- 
pany against  the  Long  Island  Machine  &  Marine  Construction  Com- 
pany. From  a  judgment  for  plaintiff,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial,  it  appeals.  Reversed. 

Argued  before  WOODWARD.  JENKS.  HOOKER,  and  MIL- 
LER, JJ. 

Sidney  F.  Rawson  (Paris  S.  Russell,  on  the  brief),  for  appellant. 
George  W.  Schoonmaker,  for  respondent. 


Digitized  by  Google 


Sup.  Ct)  K.  T. ,  Bra  ,  POWER  00.  V.  UOVQ  laLAHD,  Kia  ,  CONST,  oo.  177 

WOODWARD,  J,  The  action  was  brought  by  the  plaintiflF,  a 
quasi  public  wrporation  engaged  in  selling  electric  current  for  light  and 
power,  upon  an  express  contract  made  with  tiie  defendant,  a  manu- 
facturing corporation  engaged  in  repair  work,  in  which  contract  the 
defendant  agreed  to  pay  for  the  electric  current  furnished  by  the 
plaintiff  "at  the  rate  of  ten  (10)  cents  for  each  horse-power  hour,  as 
measured  at  and  by  the  meter  provided  by  the  [plaintiff^  company." 
The  defendant  used  the  current,  and  paid  the  monthly  bills  rendered 
therefor,  for  a  period  of  three  years,  when,  on  August  20,  1904,  the 
plaintiff  discovered  tiiat  an  error  had  been  made  in  each  of  the  previous 
monthly  readings  by  the  various  inspectors  of  the  plaintiff,  who,  having 
omitted  a  cipher  in  the  reading  of  the  units,  had  during  this  entire 
period  been  rendering  bills  which  it  is  claimed  gave  only  about  one- 
tenth  of  the  current  used  by  the  defendant  in  this  time.  The  plaintiff, 
relying  on  the  words  of  the  contract,  presented  an  additional  charge 
for  $3,828.36,  or  for  $1,650  a  year,  as  against  the  annual  charge  of 
$350,  which  the  plaintiff  had  paid. 

It  ^>pears  that  the  defendant  for  several  monlhs  paid  the  bills  made 
in  accordance  witH  this  new  reading  of  the  meter,  but  he  refused  to 
pay  the  amount  claimed  by  the  plaintiff  as  due  before  ttie  discovery 
of  the  error.  Though  the  court  admitted  the  evidence  of  the  defend- 
ant, which  showed  that  tbe  plaintiff's  meter  was  inaccurate  and  that 
the  new  reading  of  the  current  was  altogether  disproportionate  to 
the  horse-power  employed,  and  though  the  plaintiff's  witnesses  tes- 
tified that  they  had  been  accustomed  to  read  the  meter  improperly, 
and  that  such  meter  had  never  during  the  t>eriod  in  controversy  been 
properly  tested,  and  that  when  finally  tested  it  was  found  to  be 
13  per  cent,  fast,  yet  the  ruling  of  the  court  was  that  no  question  of 
fact  was  presented.  A  verdict  was  therefore  directed  for  the  phdn- 
tiff  for  the  full  amount,  with  interest. 

I  am  of  the  opinion  that  this  was  error.  The  current,  as  indicated 
by  the  new  reading  of  the  meter,  was  shown  by  the  evidence  to  be 
sufficient  to  have  run  a  horse  power  several  times  greater  than  the 
defendant  used.  The  ruling  of  the  court  that  the  defendant  pay  "as 
per  meter"  ignores  the  express  and  important  stipulation  that  the  de- 
fendant shalTpay  at  the  rate  of  10  cents  for  "each  horse-power  hour." 
The  horse-power  hour  is  then  the  standard.  All  of  the  evidence  shows 
tliat  the  meter  was  inaccurate  and  that  deviations  may  have  been  caused 
by  vibrations,  and  since  strictly  to  construe  the  contract  would  here 
work  a  manifest  injustice,  and  place  upon  the  defendant  the  burden 
of  the  plaintiff's  own  carelessness  and  neglect,  the  case  should  have 
been  left  to  the  jury.  The  contract  plainly  intends  that  the  defendant 
shall  pay  only  for  the  amount  of  electricity  used  by  him,  and  whether 
or  not  the  defendant  received  and  used  the  amount  registered  by  the 
meter  was  a  question  solely  of  fact 

I  think  that  Hie  case  of  Sickles  v.  Manhattan  Gaslight  Co.,  66  How. 
Prac.  314,  applies.  In  this  case  it  was  held  that  the  meter  may  be  con- 
tested by  other  reliable  testimony.  "The  meter,"  said  Justice  Van 
Vorst  in  his  opinion,  "has  not  been  received,  by  this  court,  as  conclu- 
sive of  the  correctness  of  the  defendant's  claim  for  gas  consumed  by 
the  plaintiff."  In  the  case  at  bar,  as  the  meter  establishes  a  prima 
106N.T.S.— 12 
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fade  case  for  the  plaintiff,  the  burden  is  upon  the  defendant  to  im- 
peach its  veraci^,  and  if  he  is  able  to  do  this  the  issue  is  properly  one 
for  the  jury.  Under  the  ruling  of  the  court  there  would  be  no  redress 
for  the  defendant  if  an  inaccurate  meter  should  register  a  consumption 
calling  for  an  impossible  payment.  The  stipulation  to  pay  as  per 
meter  presupposes  that  the  meter  is  reliable  and  correct  I  do  not  see 
why  the  defendant  should  be  held  to  this  inaccurate  registration,  and 
why,  also,  he  should  be  held  to  account  for  the  inaccurate  readings  of 
the  plaintiff  continued  by  its  own  admission  for  nearly  three  years. 

The  plaintiff  can  ask  relief  from  its  own  error  only  to  the  amount 
of  actual  consumption.  What  this  is  must  be  determined  on  the  basis 
of  the  hctfse  power  of  the  defendant.  The  plaintiff  cannot  hold  the 
defendant  to  the  letter,  unless  it  can  prove  the  continued  accuracy  of 
the  meter  by  regular  and  standardized  inspection.  This  it  has  wholly 
failed  to  do,  and  the  defendant  is  entitled  to  relief.  That  he  should 
be  required  to  pay  for  an  amount  of  current  vastly  greater  than  that 
consumed  by  him  would  be  unjust.  An  increase  of  $1,660  a  year 
on  so  small  a  business  would  be  manifestly  ruinous. 

The  jud^ent  and  order  should  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event  All  concur. 


UeNEIL  V.  BOARD  OF  BUFBB  OF  SUFFOLK  GOUNTT. 
(Bnpnnw  Ooart,  Aivellate  BMiAoa,  Beetmd  Department  Janxaxj  10,  ]908.) 

1.  OoTmmfr-GouiraT  Funiw— WioaoruL  Patiunt  —  Tazfatxb's  Aotioh  — 

Complaint. 

After  dfsmlssal  of  a  complaint  in  a  salt  a  taxpayer  to  restrain  the 
auditing  and  payment  of  county  warrants  for  rewarda  tll^IIy  offered  by 
tbe  district  attorney  for  evidence  leading  to  conviction  for  violating  tbe 
motor  v^de  law,  and  pending  appeal,  the  warrants  were  audited  and 
paid  and  a  tax  collected  from  tbe  taxpayers  of  tiie  county.  After  the  re- 
wards had  been  held  Illegal  on  appeal,  complainant  filed  a  aupplem^tal 
complaint  against  the  p^sons  receiving  the  money,  alleging  that  the  pay- 
ment was  illegal,  and  praying,  in  part,  relnd>nraement  and  return  to  tbe 
county  treasury  of  the  amount  so  paid,  and  that  therefrom  plaintiff  be 
reimbursed  the  money  Illegally  assessed  against  and  collected  on  his  prop- 
erty. Held,  tbat  such  supplonental  complaint  alleged  a  -sufficient  cause 
of  action  under  Laws  1881,  p.  709,  c.  681,  as  amended  by  Laws  1892,  p. 
620,  c.  801,  authorizing  sttlt  a  taxpayer  to  prevent  and  recover  public 
foBda  iUe^ly  expoided. 

IBd.  Ifote^-For  cases  in  point,  we  Cent  Dig.  voL  18,  Counties,  |  808.1 

2.  Plbadino— SnvpijaairTAL  Ooupuiht^Niw  Causs  or  Action. 

A  taxpayer  sued  to  prevent  the  ill^al  expenditure  of  counts  funds  on 
certain  warrants  and  after  dismissal  of  the  complaint  and  pending  appeal 
the  warrants  were  audited  and  paid.  Complainant,  after  reversal,  applied 
for  leave  to  file  a  supplemratal  summons  bringing  In  the  parties  to  whom 
such  warrants  bad  t>een  paid  and  the  serving  of  a  supplemental  complaint 
on  them  to  recover  the  money.  Betd,  that  such  supplem^tal  complaint 
was  not  objectionable  aa  ailing  a  new  and  different  cause  of  action  from 
that  originally  pleaded,  against  perstms  not  Interested  ta  tbe  original 
action,  and  tbat  complainant  was  oitltled  to  file  same. 

[Ed.  Note.— For  cases  In  point  >ee  Cent.  Dig.  toL  30^  Pleading,  |  88&1 
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Appeal  from  Special  Term,  Suffolk  County. 

Action  by  R.  Gordon  McNeil  against  the  board  of  supervisors  of 
Suffolk  county.  From  an  order  denying  defendant's  motion  for  leave 
to  serve  a  supplemental  complaint  and  to  bring  in  certain  parties  de- 
fendant by  supplemental  summons,  he  appeals.  Reversed,  and  (»^er 
granted. 

See  114  App,  Div.  761,  100  N.  Y.  Supp.  239. 
Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  GAYNOR, 
RICH,  and  MILLER,  JJ. 

Tohn  J.  Cunneen  (WUUam  W.  Nilcs,  on  the  brief),  for  appellant. 
T.  M.  Grifiing,  for  respondent 

RICH,  J.  The  plaintiff  appeals  from  an  order  denying  his  motion 
that  certain  persons  be  brought  in  as  parties  defendant,  that  a  supple- 
mental summons  issue  and  be  served  upon  them,  and  that  leave  be 
granted  to  serve  a  proposed  supplemental  complaint  upon  the  de- 
fendant and  such  proposed  parties.  The  action  was  brought  to  re- 
strain the  defendant  from  auditing,  directing,  or  allowing  the  payment 
of  certain  claims  based  upon  rewards  offered  by  tla&  district  attorney 
of  Suffolk  county  to  persons  furnishing  evidence  upon  which  convic- 
tions were  had  of  persons  violating  the  provisions  of  chapter  625,  p. 
1418,  of  the  Laws  of  1903,  known  as  the  "Bailey  Law,"  and  chapter 
538,  p.  1311,  of  the  Laws  of  1904,  known  as  the  "Motor  Vehicle 
Law.'^ 

The  plaintiff,  who  sues  as  a  taxpayer,  has  obtained  an  injunction 
order  restraining  the  defendant  during  the  pendency  of  the  action 
from  auditing,  dlowit^,  or  directing  the  payment  of  the  claims  or 
rewar<te  recited  in  the  c(»nplaint  Upon  a  trial  of  the  action  the 
complaint  was  dismissed,  and  judgment  entered  in  defendant's  favor, 
which  was  reversed  by  tfiis  court  on  appesd  (114  App.  Div.  761,  100 
N.  Y.  Supp.  239),  and  a  new  trial  ordered.  Subsequent  to  the  time 
when  the  complaint  was  dismissed,  and  a  few  days  prior  to  the  entry 
of  judgment,  ^e  defendant  audited  and  allowed  the  claims  and  issued 
drafts  for  the  payment  of  the  same  to  10  claimants,  amounting  to 
$2,300,  which  were  paid  on  presentation  by  the  county  treasurer,  and 
such  sum  thereafter.  levied  and  assessed  against  the  towns  in  said 
county,  and  collected.  The  persons  to  whom  such  payments  were 
made  were  deputy  sheriffs  and  constables  of  said  county,  and  the  per- 
sons sought  to  be  brought  in  as  additional  parties  defendant  are  the 
county  treasurer  making  such  payments  and  the  persons  receiving 
and  retaining  the  same.  We  held,  on  the  former  appeal  that  neither 
the  defendant  nor  the  district  attorney  had  any  authority  in  law  to 
offer  these  rewards,  that  they  were  not  a  valid  county  charge,  and 
that  the  defendant  had  no  jurisdiction  or  authority  to  audit  or  direct 
their  payment  The  proposed  supplemental  complaint  allies  sudi 
audit,  allowance,  and  payment  by  the  defendant  and  county  treasurer 
to  be  illegal  oflfidal  acts,  beyond  the  powers  conferred  upon  them  by 
law,  and  not  charges  which  the  said  board  of  supervisors  had  authority 
to  allow  or  direct  paid,  either  in  whole  or  in  part,  and  that  the  allow- 
ing and  payment  of  said  claims  by  the  defendant  and  county  treas- 
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urer  and  th«  receipt  and  retention  of  said  money  by  liie  other  pro* 
posed  defendants  was  a  waste  of  the  public  funds  and  properties  of 
the  county  of  Suffolk,  etc  The  relief  demanded  is,  in  part,  the  re- 
imbursement and  return  to  the  treasury  of  said  county  of  the  $2,300 
so  illegally  paid  out  by  the  treasurer  and  received  by  the  claimants, 
and  that  therefrom  the  plaintiff  be  reimbursed  the  money  illegally 
assessed  a^inst  and  collected  from  him  or  his  property. 

The  allegations  of  the  supplemental  complaint  clearly  bring  the  ac- 
tion within  the  provisions  of  diapter  531,  p.  709,  of  the  Laws  of  1S81, 
as  amended  by  chapter  301,  p.  620,  of  the  Laws  of  1892,  and,  if  sus- 
tained by  evidence  upon  a  trial,  would  entitle  the  plaintiff  to  the  relief 
demanded ;  but  it  is  contended  that  the  audit  and  payment  arose  after 
the  commencement  of  the  action  and  constitute  an  entirely  different 
and  new  cause  of  action  from  that  originally  alleged,  that  some  of  the 
persons  sought  to  be  brought  in  as  additional  parties  defendant  had 
no  interest  in  the  original  cause  of  action,  and  that  demands  are  sought 
to  be  enforced  against  all  of  the  defendants  which  did  not  exist  when 
the  action  was  commenced  (the  relief  asked  being  different  and  against 
different  parties),  by  reason  of  whidx  such  supplemental  complaint 
is  not  authorized,  and  the  relief  demanded  is  not  within  the  power  of 
the  courts  to  grant;  and  Bush  v.  O'Brien,  58  App.  Div.  118,  68  N.  Y. 
Supp.  651,  is  dted  in  support  of  this  contention.  This  decision  was 
by  a  divided  court  The  facts  were  that  several  judgments  were  en- 
tered against  the  city  of  New  York  upon  offers  of  judgment  made  by 
the  corporation  counsel,  after  the  entry  of  which  a  motion  was  made 
in  beh^f  of  the  dty  to  vacate  and  set  them  aside  upon  the  ground 
that  they  were  improperly  and  irregularly  entered,  which  motion  was 
denied  at  Special  Term,  and  its  decision  affirmed  by  the  Appellate 
Division  and  Court  of  Appeals,  after  which  the  action  was  COTimenced 
and  a  temporary  injunction  granted  restraining  the  jud^ent  creditors 
from  attempting  to  collect  their  judgments,  which  mjunction  was 
subsequently  vacated.  Thereafter  peremptory  writs  of  mandamus  were 
issued  to  the  comptroller,  commanding  the  payment  of  said  judgments, 
which  he  did.  Afterwards  a  motion  was  made  to  bring  in  additional 
parties  defendant  and  for  leave  to  serve  a  supplemental  summons  and 
complaint,  upon  the  ground  that  since  the  commencement  of  the  action 
the  judgments  (payment  of  which  it  was  sought  to  restrain)  had  been 
paid  and  satisfied  of  record,  and  that  such  payments  or  a  part  thereof 
had  been  received  by  the  persons  sought  to  be  brought  in  as  parties 
defendant  The  motion  was  denied,  upon  the  ground  that  the  supple- 
mental complaint  stated  an  entirely  new  and  different  cause  of  action 
from  that  whidi  existed  when  the  action  was  commenced,  and  did  not 
aver  anything  supplemental  to  the  cause  of  acti(ni  existing  when  the 
original  action  was  commenced.  Here  no  new  cause  of  action  is  al- 
leged in  the  proposed  supplemental  complaint,  but  rather  additional 
facts  to  the  effect  that  since  the  commencement  of  the  action  the 
claims,  the  audit  and  payment  of  which  it  was  sought  to  restrain,  have 
been  paid,  and  from  the  time  of  such  payment  the  only  relief  applicable 
or  appropriate  to  the  action  is  the  restitution  provided  for  bv  the  stat- 
ute under  the  provisions  of  which  the  action  is  brought   The  read- 
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ing  of  this  statute  clearly  demonstrates  its  sole  object  and  purpose 
to  be  the  protection  of  taxpayers  by  preventing-  die  ill^^  use  of 
public  money  or  c<»npelling  its  restoraticm  when  illegaUy  paidi  and  I 
can  see  no  valid  reason  why,  when  an  acticm  has  beoi  commenced  to 
restriun  an  illegal  official  act,  the  result  of  whidi  would  be  the  ill^^ 
and  unauthorized  use  of  public  money,  and  Ais  result  has  been  ac- 
complished during  the  pendency  of  the  action,  appropriate  allegations 
of  such  fact  and  a  demand  tor  such  proper  relief  as  the  statute  au- 
tlu>rizes  should  not  be  alleged  in  a  supplemental  complaint,  and,  in 
the  words  of  the  statute,  "die  person  or  party  receiving  or  retaining" 
such  public  money  illeg^ly  be  broi^ht  in  as  a  party  defendant  and 
restitutioa  compelled.  Tms  conclusion  is  supported  by  Latham  v. 
Richards,  15  Hun,  129,  and  the  authcK'ities  therem  cited.  It  effectuates 
the  obvious  purpose  and  design  of  the  statute  by  securing  to  taxpayers, 
without  undue  multiplicity  of  actions,  the  same  result,  viz.,  relief  from 
contemplated  or  performed  illegal  official  acts  constituting  waste  of 
public  money. 

The  order  must  be  reversed,  with  costs,  and  tlu  order  applied  for 
at  Special  Term  granted,  with  costs. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motim  grant- 
ed, with  costs. 

HOOKER,  GAYNOR»  and  MILLER,  JJ.,  concur.  HIRSCH- 
BERG,  P.  J.,  concurs  in  result 


(123  Appw  Dlv.  809^ 

FOX  T.  SMITH. 

(Sopreme  Oonrt,  Appellate  DtvUUon.  Flrat  Dq^artmoit  Jsnoary  10;  IfiOS.) 

1.  CoHSTiTunoiiAi.  lAw— PouoB  Pown— La.w«  BconuxzHO  Futatb  Dbeioi- 

IVKS. 

Laws  1898,  p.  1120,  c.  422,  S  1,  as  amended  by  Laws  1901,  p.  1002,  c. 
ses,  proTi^iis  for  tbe  r^nlatton  and  cwtiol  of  private  detectlvee,  and- 
reqidiliig  them  to  oMaln  llceiiMB  ^wnrable  npcn  aK>Ucatlon  and  Inauiry 
sbowlng  the  applicant's  good  character  and  competency,  are  within  tb^ 
police  power  of  the  state,  and  are  constltatlonal. 

&  LlCBRSBS— STATDTES— GONSTSUOXIOn— STAIUnS  lAOEHSinO  FSIVAIX  Dreot^ 

xm. 

A  powm  who  agreed  to  act  as  private  detective  to  watcfa  tbs  movanent» 
of  a  taoaband  and  report  to  tbe  wife,  for  which  he  was  promlaed  a  certain 
fee,  undertook  "to  engage  In  tbe  huslnees  of  a  private  detective  for  hire  or 
reward,"  within  Lews  1888,  p.  1120,  c.  422. 1  1.  as  amended  by  Laws  1901, 
p.  1002,  c.  862,  regnlrli^  private  deteetfves  to  be  Ucenaed,  tttongb  be  was 
not  regularly  engaged  In  the  buBinesa 

OlBEka  and  Ingrabam,  JJ.,  dltarmtlng 

Appeal  from'  Appellate  Term. 

Action  by  Charles  D,  Fox  against  Bessie  F.  Smith.  From  a  deter- 
mination of  the  Appellate  Term  affirming  a  judgment  of  the  Municipal 
Court  dismissing  die  ooi^laint,  plaintiff  appoils.  Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  OUARiCE,  and  SCOTT.  JJ. 
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Henry  C  Burnstine,  for  appellant- 
Arthur  K.  Wing,  for  req>ondent 

SCOTT,  J.  Two  questions  are  presented  by  this  appeaL  One  is 
as  to  the  cxmstitutionality  of  section  1,  c.  422.  p.  1120,  Laws  1898,  as 
amended  by  chapter  362,  p.  1002,  Laws  1901,  quoted  at  length  in  the 
opinion  of  Mr.  Justice  CLARKE.  That  it  is  within  the  police  power 
of  the  state,  and  therefore  constitutiotial,  I  entertain  no  doubt  Hie 
evil  results  which  have  in  innumerable  cases  followed  upon  the  em- 
ployment of  so-called  "private  detectives"  are  well  known  to  even 
judge,  to  the  members  of  the  bar,  and  to  the  community  generally. 
Undoubtedly  such  agencies  must  often  be  employed  and  undoubtedly 
many  of  the  persons  following  the  calling  are  honest  and  honorable, 
but  it  is  equally  unquestionable  that  many  dishonest  and  dishonorable 
persons  have  undertaken  to  act  as  private  detectives,  and  have  been 
quite  unable  or  unwilling  to  resist  the  temptation  to  resort  to  per- 
jury and  blackmail.  That  persons  should  be  forbidden  to  foUov 
this  calling  without  an  inquiry  into  their  character,  and  the  issuance 
of  licenses  by  the  state,  is  reasonable,  and  conducive  to  good  order 
and  the  welfare  of  the  community.  There  would  seem  to  be  at  least 
as  much  justification  for  a  statute  requiring  private  detectives  to  be 
licensed,  as  there  is  for  requiring  employment  bureaus  (People  ex 
rel.  Armstrong  v.  Warden,  183  N.  Y.  223,  76  N.  E.  H,  2  L.  R.  A. 
[N.  S.]  859),  or  plumbers  (Schnaier  v.  Navarre  Hotel  &  Imp.  Co., 
182  N.  Y.  83,  74  N.  E.  561,  70  L.  R.  A.  722,  108  Am.  St.  Rep.  790), 
or  persons  following  other  lawful  pursuits,  to  take  out  licenses  as  a 
condition  of  doing  business.  The  second  question  is  whether  the  ap- 
pellant came  witiiin  the  provisions  of  the  statute.  Conoededly  he 
"undertook  to  engage  in  the  business  of  a  private  detective  for  hire 
or  reward,"  for  the  gravamen  of  his  complaint  is  that  he  agreed  to 
act  as  private  detective  to  watch  the  movements  of  defendant's  hus- 
band and  report  to  her,  for  which  he  was  promised  a  certain  fee  for 
which  he  now  sues.  He  was  thus  undertaking  to  do  precisely  what 
the  statute  forbade  him  to  do  unless  lie  had  taken  out  a  license.  I 
cannot  agree  with  Mr.  Justice  CXARKE  that  a  single  violation  of 
the  statute  does  not  constitute  an  infraction  of  it,  and,  if  one  does 
not,  I  know  of  no  rule  by  which  we  may  determine  how  many  viola- 
tions should  be  deemed  to  constitute  such  an  infraction.  If  not  one, 
why  any  number?  Nor  do  I  agree  that  the  statute  was  aimed  cmly 
at  persons  regularly  and  avowedly  engaged  in  the  business  of  private 
detective,  advertising  themselves  as  sudi,  having  an  office  and  con- 
ducting an  agency  or  business.  To  so  limit  the  operation  of  the  act 
would  be  to  emasculate  it  and  render  it  easy  of  eva5i<m  by  the  very 
persons  who  most  need  regulation.  Experience,  I  thbk,  will  show 
that  the  evil  results  following  upon  the  practice  of  private  detectives 
do  net  as  a  rule  attach  to  the  work  undertaken  by  established  and  well- 
known  agencies,  but  to  the  work  of  irresponsible  persons  having  no 
business  reputation  to  endanger,  and  no  established  character  to  lose. 
In  my  opinion  the  necessities  of  the  case  require  that  the  act  should 
be  most  stringently  applied  to  the  unattached,  irresponsible  persons 
who  undertalK  detective  work  occasionally,  when  no  easier  means  of 
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earning  money  presents  itself.  If  the  statute  has  any  value,  it  should 
Ik  applied  to  such  cases.  The  detennination  should  be  affinned,  with 
costs. 

PATTERSON,  P.  J.,  and  LAUGHLIN,  T..  concur.  CLARKe' 
and  INGRAHAM,  JJ.,  dissent 

CLARKE,  J.  (dissenting).  This  is  an  appeal  from  a  determination 
of  the  Appellate  Term  affirming  a  judgment  of  the  Municipal  Court 
dismissing  the  (rfaintiff*s  complaint  for  failure  of  proof,  and  permit- 
ting an  appeal  to  this  court  The  pleading  was  oral;  die  complaint 
being  for  money  due  and  the  answer  being  a  p^en^ral  denial  and  de- 
mand for  a  bill  of  particulars.   The  bill  of  particulars  alleged : 

"That  at  the  liutaiic«  and  request  of  the  defendant  on  or  about  June  8, 
1908,  the  plaintiff  entered  Into  an  agreement  with  her,  wherein  and  whereby 
tie  agreed  to  Investigate  for  her  the  actions  of  her  boaband,  whom  abe  believed 
to  be  nufaithfol  to  her,  with  a  view  to  dlscorerlng  whether,  In.  tact,  said  de- 
ftedant^  husband  was  unfaithful  to  ber.  and.  If  eo,  the  plaintiff  was  to  pro- 
cure  for  the  def^dant  the  evidence  of  such  Infidelity  upon  which  she  conld 
base  an  action  for  divorce  against  her  husband,  and  that  for  the  said  services 
-defendant  agreed  to  pay  this  plaintiff  the  sum  of  $500,  covering  all  hla  fees  and 
disbursements  therein ;  that  thereupon  defendant  entered  into  bis  duties  un- 
•der  said  agreement,  and  necessarily  disbursed  therein  about  the  sum  of  $98, 
making  the  investigations  and  procuring  such  evidence  as  aforesaid;  that 
thereafter,  and  before  tbe  plaintiff  was  fully  able  to  perform  under  the  said 
agreanent,  tbe  dtfendant  broke  tbe  same^  stating  that  she  desired  lilm  to  p^ 
form  no  other  aervlcca  tbovnnder,  and  refused  to  pay  the  said  $500  or  any  part 
tbereoC  except  920  which  she  has  paid,  or  to  permit  blm  to  perform  the  agree- 
tnent  aforesaid." 

The  plaintiff  testified  that  he  was  29  years  of  age ;  that  for  the  nine 
months  preceding  the  trial — that  is  from  March,  1906 — ^he  had  been 
«mplQyed  as  assistant  superintendent  of  the  Summerville  Iron  Works 
in  the  cast-iron  pipe  business ;  that  in  1903  he  had  worked  for  eight 
■or  nine  months  in  a  private  detective  agency  of  Mooney  &  Boland  in 
Chicago ;  that  he  had  never  been  employed  hy  any  other  agency ;  that 
after  he  had  finished  that  employment  he  remained  in  Chicago  work- 
ing in  the  stockyards,  and  had  charge  of  the  business  of  shipping  the 
horses ;  that  he  came  to  New  York  in  1903 ;  that  he  was  employed 
in  serving  papers  for  different  lawyers;  that  he  was  not  engaged  in 
any  detective  business  during  that  time  or  connected  with  any  agency ; 
tihat  about  June  S,  1906,  he  met  the  defendant,  whom  he  had  known 
for  many  years,  pursuant  to  her  request  through  a  common  friend. 
She  told  liim  that  she  had  been  having  domestic  difficulties,  and 
wanted  him  to  investigate  her  husband's  actions,  and  note  what  he 
did,  with  a  view  to  her  getting  a  divorce  from  him  if  he  were  unfaith- 
ful to  her.  She  offered  the  plaintiff  $500  if  he  would  perform  this 
service,  and  he  accepted  the  proposition.  Of  this  she  promised  to 
pay  him  at  least  half  immediately  after  July  1st,  and  the  balance  there- 
of from  time  to  time  as  plaintiff  needed  it  to  pay  expenses.  Pursuant 
to  this  arrangement  plaintiff  immediately  began  performance  upon  his 
part  hired  a  man,  expended  $20  advanced  by  the  defendant,  together 
with  90  odd  dolbrs  for  which  she  had  not  reimbursed  him,  and 
■devoted  considerable  time  to  it  personally  up  to  July,  1906,  when  de- 
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fendant  broke  tbt  contract  by  refusing  to  pay  him  according  to  her 
agreement  or  permitting  him  to  proo^  furmer  in  the  perfomiance 
of  his  part  thereof,  and  1^  endeavoring  to  compel  him  to  enter  into 
^  a  new  contract  upon  different  terms,  which  he  refused  to  do.  The 
defendant  thereupon  moved  to  dismiss  the  com[Jaint  upon  the  ground 
that  the  plaintiff  had  failed  to  comply  with  the  statute  in  relaticn  to 
[»ivate  detectives.  The  court  granted  the  motion,  and  dismissed  the 
complaint,  and  from  the  judgment  entered  thereon  the  plaintiff  appeals. 

Section  1,  c  422,  p.  1120,  Laws  ISdS,  as  amended  by  chapter  363, 
p.  1002,  Laws  1901,  provided  that: 

*'No  jfmtm  *  *  *  shall  eaigage  in  tito  traalaeBs  of  private  detective  for 
Uxe  or  award,  or  advertise  socb  business  to  be  that  of  detective  or  as  oon- 
dnctli^  a  detective  ag^cy,  without  bavtag  first  obtained  a  license  bo  to  do 
as  hereinafter  provld^  from  -Oie  Oomptrolln  of  the  state  of  New  Toilc ;  and 
no  'person  •  •  •  Bfaall  ei^age  In  the  business  for  hire  and  reward  of  fnis 
olsbtng  or  sai^Iylng  Information  as  to  the  personal  duracter  of  any  person 

*  *  *  or  as  to  the  character  of  kind  of  bnatness  and  occnpatlon  of  any 
person  *  *  *  or  own  or  conduct  a  bureau  or  agency  for  the  above  mraitioa- 
ed  purposes  •  •  •  without  havlnc  first  obtained  a  Uc^ise  so  to  do  as  here- 
inafter provided.   •   •   • " 

Section  2  provides  that: 

"Any  person  intending  to  cmduct  the  baslness  of  detecUva  or  detective 
asency,  iad  any  person  Intending  to  conduct  the  business  ot  famishing  or  sup- 
plying information  as  to  the  personal  character  of  any  person  or  firm  or  as  to 
the  character  or  kind  of  business  and  occnpatlon  of  any  person  •  *  * 
or  own  or  manage  a  bnrean  or  agency  for  the  above  mentioned  purposes 

*  *  *  shall  present  to  the  Conq>troller  of  the  state,  and  file  In  his  office  a 
written  application  duly  signed  and  verified  by  such  person,  and  approved  by 
not  less  than  five  r^nitable  citlzois,  freeholders  of  the  county,  where  socfa  ap- 
plicant resides,  or  where  it  is  proposed  to  conduct  such  business  •  •  • 
such  application  shall  state  the  age,  resldeice,  present  and  previous  occupa- 
tion of  SDCh  applicant,  and  tiie  name  of  the  city,  town  or  village  where  the 
principal  place  of  business  Is  to  be  located,  and  such  further  facts  as  will  tend 
to  show  the  good  (diaraeter,  competency  and  Integrity  of  such  applicant.  Tbe 
Oomptroller  when  satisfied  from  an  examination  of  such  application,  and  such 
further  Inquiry  and  investigation  as  he  shall  deem  proper,  of  tbe  good  char- 
acter, competency  and  Integrity  of  such  applicant,  shall  Issae  and  deliver  to 
such  applicant  a  license  to  conduct  such  business  upon  the  applicant's  paying  to 
the  comptroller  for  the  use  of  the  state,  a  license  fee  of  ^00  and  upon  his- 
-executing,  delivering  and  fllhig  in  the  office  d  said  Comptroller  a  bond  to  be 
executed  by  such  applicant  with  <nie  or  more  sureties  In  fiie  som  of  9^^000; 
conditioned  for  the  faittafoi  and  honest  conduct  of  such  business  by  so^  ap- 
plicant.  •  • 

Section  5  of  said  act,  as  amended  by  chapter  318,  p.  696,  Laws  1899, 
provides  that : 

"Any  person  violating  any  of  the  provisions  of  the  act  shall  be  deemed 
guilty  of  a  misdoDeanor.** 

The  respondent  claims  that  the  plaintiff  came  within  the  purview  of 
said  statutory  provision,  and  that,  as  he  did  not  prove  that  he  had  re- 
ceived a  license  from  the  State  OMnptroUer  and  had  given  the  bond  re- 
quired, the  aicts  done  by  him  in  making  the  contract  and  the  work  per- 
formed thereunder,  which  constitute  Sie  basis  oi  this  suit,  made  him 
guilty  of  a  misdemeanor,  and  that  the  court  will  not  support  a  recov- 
ery based  upon  an  illegal  contract  to  recover  for  services  which  it  is  a 
cnme  to  perform.  The  appellant  urges  the  unconstitutiomUity  of  the 
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Statute  relied  upon  for  the  maintenance  of  this  judgment.  We  do  not 
deem  it  necessary  to  consider  that  question  in  this  case,  because,  as 
we  view  it,  the  statute  does  not  apply  to  the  facts  in  the  case  at  bar. 
What  the  statute  was  aimed  at  was  regulation  and  control  of  those  con- 
ducting the  business  of  private  detectives.  It  is  clear  from  the  lan- 
guage of  the  statute  that  such  was  the  object.  *'No  person  or  corpo- 
ration shall  oigagc  in  the  business  of  private  detective  for  hire  or  re- 
ward, or  advertise  such  business  *  *  *  or  shall  engage  in  the  busi- 
ness *  *  *  or  own  or  conduct  a  bureau  or  agency"  are  the  repeated 
phrases  of  the  first  section.  So  in  the  second  section — "Any  person 
intending  to  conduct  the  business  of  detective  agency  and  any  person 
intending  to  ctmduct  the  business  of  furnishing  or  supplying  informa- 
tion *  *  *  or  own  or  manage  a  bureau  or  agency  for  the  above 
mentioned  purposes  *  *  *  or  where  it  is  proposed  to  conduct  such 
business,  *  *  *  where  the  principal  place  of  business  is  to  be  lo- 
cated, *  *  *  the  Comptroller  shall  issue  and  deliver  to  such  ap- 
plicant a  license  to  conduct  such  business" — repeat  again  and  agam 
the  intention  of  dealing  with  a  r^^lar  business.  So,  in  section  3 : 

"In  case  two  or  more  pereons  composing  or  pretending  to  compose  a  partner- 
lUp,  wisb  to  carry  on  «u3i  bnalneu." 

There  was  at  the  time  of  this  legislation  a  well-recognized  and  long- 
established  business  conducted  by  so-called  bureaus  or  agracies  for 
hire  and  reward  by  private  persons  for  private  purposes  of  investi- 
gation, known  generally  as  "private  detectives."  Certain  evils  and 
abuses  growing  out  of  tiie  employment  of  such  persons,  particularly  in 
matrimonial  litigation,  had  from  time  to  time  attracted  the  attention 
of  the  public,  and  evidence  from  such  sources  had  frequently  received 
unfavorable  comment  from  the  courts.  Properly  conducted  by  respon- 
sible persons,  mudi  of  the  investigation  conducted  by  such  agencies  was 
legitimate  and  necessary,  and  therefore  it  was  that  the  Legislature 
undertoc^  to  regulate  and  control  this  business  in  the  public  interests. 
There  was  no  attempt  made  in  the  statute  to  forbid  investigation  or  to 
deny  the  rig^it  of  an  individual  to  investigate  for  himself,  and  the  lan- 
guage, we  are  persuaded,  was  carefully  confined  to  controlling  a  reg- 
ular business,  and  did  not  attempt  to  touch  an  occasional  emplojrment 
of  an  individual  in  a  specific  instance.  We  do  not  think  such  was  the 
purpose  or  intent  of  ^e  Legislature,  and,  if  such  was  its  purpose  or 
intent,  there  would  be  grave  grounds  to  doubt  its  authcwity  to  so  pro- 
vide. The  {^rase,  "engaging  in  business,"  has  been  construed  by  the 
Court  of  Appeals  in  Penn  Collieries  Co.  v.  McKeever,  183  N.  Y.  93, 
76  N.  E.  936,  2  L.  R.  A.  (N.  S.)  127.  In  that  case  a  foreign  corpora- 
tion sued  for  the  price  of  a  cargo  of  coal  which  it  had  sold  and  deliv- 
ered to  the  defendant  in  the  city  of  New  York.  The  defense  was  that, 
as  the  plaintiff  was  doing  busmess  in  this  state  without  having  pro- 
cured from  the  Secretary  of  State  the  certificate  required  by  section 
15  of  the  g^eneral  coiporation  law  (Laws  1892,  p.  1806,  c.  687),  it  could 
not  maintain  any  action  upon  its  contracts.  Judge  Gray  said: 

TTo  bring  Into  operation  the  statutory  provisions,  the  focts  should  sbow 
more  than  a  solltaiy,  If  not  accidental,  transaction  as  was  fbe  aUB  before  us. 
Uny  Aoold  establlsb  that  tiie  corporation  was  <!ondactlng  a  ocmttnoons  bnsl- 
Bcss.   TO  be  'Mag  business  In  tbls  state*  lnu>lleft  corporate  contlnul^  of  con- 
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dact  tn  tbat  respect,  nicb  as  migbt  be  erld^iced  by  the  Investment  of  capital 
bere,  with  the  maintenance  of  an  office  for  tbe  transaction  of  Its  boslness,  ami 
those  Incidental  circnmBtancefl  which  attest  the  corporate  intent  to  avail  it- 
self of  the  prlvil^e  to  carry  on  bntiiieBS.  In  short,  it  sbonld.  a^ear,  as  It  wai 
Intimated  In  the  opinion  In  People  ex  rel.  Armstrong  v.  Barker.  157  S.  T.  M 
51  N.  E.  1048,  that  the  corporatI(Mi  and  Ite  officers  Intended  to  establish  a  con- 
tinuous boslness  In  the  of  New  York,  and  not  one  of  a  t«nporaxy  dla^ 
4icter." 

In  City  of  Watertown  v.  Rodenbaugh,  IIS  App.  Div.  723,  98  N.  Y. 
Supp.  S85,  the  ordinance,  for  the  violation  of  which  the  defendant 
was  convicted,  provided  that  no  person  shall  engage  in  the  business 
•of  bill  posting,  bill  distributing,  sign  advertising  of  any  kind,  or  in 
distributing  sample  packages  of  merchandise,  or  in  any  other  like 
method  of  advertising,  without  a  license  so  to  do  granted  by  the  com- 
■mon  council.   The  court  said : 

"Tbe  ordinance  assumes  to  prevent  any  unllcenBed  person  from  engaging  tn 
tbe  bnslness  referred  to,  and  It  may  well  be  questioned  whether  a  person  win, 
upon  one  occasion  only*  distributed  sample  packages  under  circumstances  bwe 
•disclosed,  can  be  said  to  be  engaged  In  tbe  business  within  the  nt^f  ning  of  tbia 
■ordinance" 

While  the  plaintiff'in  this  instance  was  undoubtedly  engaged  in  de- 
tective work  and  undoubtedly  the  contract  upon  which  he  sued  contem- 
plated such  work,  there  is  no  evidence  in  the  case  which  showed  that 
at  any  time  in  the  city  of  New  York  he  had  been  engaged  in  the  busi- 
ness of  private  detective,  or  had  advertised  such  business.  He  had 
no  office.  He  conducted  no  agency  or  bureau.  He  was  employed 
upon  this  one  occasion  to  do  this  one  piece  of  work.  The  law  (fid  not 
prohibit  the  doing  of  the  work,  nor  did  it  require  the  taking  out  of  a 
license  and  the  giving  of  a  bond  under  such  circumstances. 

As  the  case  was  disposed  of  solely  upon  the  ground  that  a  recover}- 
was  impossible  by  reason  of  the  statutory  provisions  hereinbefore  con- 
sidered, it  follows  that  the  determination  of  the  Appellate  Term  and 
the  judgment  of  the  Municipal  Court  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event 

INGRAHAM,  J.,  concurs. 


(123  App.  DIT.  106.) 

•OABVET      PHCENIX  PRBrEBRGD  AGOIDBNT  INS.  GO.  OF  OKTBOIT, 

MICH. 

(Supreme  Court;  Appellate  Division,  Fourth  Department  January  8^  190&) 

1.  IRSDRANCK— ACOIDKUT  POUOT— iNEXCriON. 

An  accident  policy  provided  that  In  the  event  of  Injuries  or  disability  re- 
salting,  directly  or  indirectly,  aecldentally  or  otherwise,  from  polsoiL  or 
infection,  the  Insurer's  liability  was  limited  to  one-tentb  of  tbe  amount 
otherwise  designated  in  tbe  contract  and  to  26  weeks'  disability.  Held, 
that  where  plaintiff  sustained  an  accidental  injury  to  one  of  tbe  bones 
of  bis  foot,  tbe  original  disability  being  wltbln  tbe  terms  of  tbe  policy,  tbe 
fact  tbat  Infection  resulted  did  not  bring  tbe  same  within  the  terms  ot  ttie 
limitation ;  the  words,  "injury  or  disability,"  being  referable  to  tbe  time 
-of  the  accident. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  voL  28,  Insurance,  I  US6.} 
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2.  Sahb— OonnBUonoH  or  Poliot. 

An  InBuraoce  policy  la  to  be  liberally  onutraed  in  taror  of  luniml ;  the 
GODditione  being  stitetly  conBtraed  againit  OuMe  fi)r  whose  benefit  tbey 
are  reeerred. 

^Ed.  Note— For  cues  in  point,  tee  Cut  Die.  toL  28,  Inmrance,  H  282^ 
Appeal  from  Monroe  County  Court, 

Action  by  John  H.  Garvey  against  die  Phoenix  Preferred  Accident 
Insurance  Company  of  Detroit,  Mich.  From  a  judgment  for  plaintiff 
in  the  sum  of  $240,  defendant  appeals.  Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Charles  S.  Abbott  and  Frederick  L.  Dutcher,  for  appellant 
William  Butler  Crittenden,  for  respondent 

SPRING,  J.  On  the  5th  day  of  April,  1904,  the  Preferred  Ac- 
cident Association  of  Detroit,  Mich.,  issued  a  policy  to  the  plaintiff, 
insuring  him  against  death  or  disability  the  result  of  accidental  in- 
jury ;  and  subsequently  the  appellant  assumed  the  burden  of  this  policy, 
with  others.  The  plaintiff  was  a  yard  conductor  in  the  employ  of  the 
New  York  Central  Railroad  Company,  and  the  risk  described  in  the 
policy  issued  to  him  was  extra  hazardous,  and  cost  him  yearly^  $36.72, 
payable  quarterly  in  advance.  By  the  policy,  in  case  of  his  death 
as  the  result  of  accidental  injury,  the  company  agreed  to  pay  $2,000; 
and  in  case  of  disability  from  tiie  same  cause  $16  a  week  during  the 
continuance  of  the  disibility.  The  policy  contained  this  provision: 

"In  tbe  event  of  Injuries  *  •  *  or  disability  resulting  directly  or  in- 
directly, accidentally  or  otberwise  •  •  •  from  poison  or  Infection  [tbe 
conipany'B  liability  was  limited  to  one-teutb  of  tbe  amonnt  otlierwise  detig- 
oated  in  tbe  contract,  and  to  twenty-tix  wedi's  disabllltyj." 

The  plaintiff  <»i  the  30th  day  of  April,  1906,  while  walking  up  an 
aadine  leading  to  the  platform  of  a  freighthouse,  slipped  and  fell, 
seriously  injuring  his  left  leg  below  the  knee,  and  the  disability  con- 
tinued until  August  17th  following.  The  physician  who  attended  him 
described  the  injury,  and  its  history  as  fculows: 

"I  was  called  In  to  examine  Mr.  Garvey  In  regard  to  tbls  accident  on  or 
about  April  80th  or  May  Ist  last  I  found  a  lacerated  wound  about  the  middle 
of  tbe  tbird  tibia  about  two  Indies  long.  It  was  lacerated,  as  waa  also  tbe 
periosteum,  covering  of  the  bone,  caused  by  striking  the  leg  against  an  old 
plank  of  some  kind.  The  cause  of  tbe  injury  was  tbe  accident,  and  tbat  re- 
sulted In  tbe  dlBabllity  from  about  the  80th  of  April  along  to  September  1st. 
I  don't  Just  remember  the  date.  He  was  not  able  to  work  during  tbat  time. 
I  should  consider  It  a  total  dtsablllty.  The  cause  of  tbe  total  disability  when 
I  first  examined  It  was  not  poison  or  infection.  The  results  of  tbe  Injury 
were  tbe  lacerations,  of  course,  of  the  tissues  and  the  covering  of  the  bone,  the 
periosteum ;  of  course,  a  great  deal  of  Inflammation  aa  hone  injuries  usually  do. 
I  was  called  and  dressed  the  wound,  and  In  about  a  week  or  ten  days,  poull^ 
leas,  we  b^n  to  get  symptcnns  of  s^tlc  or  pyemia  symptoms,  which  are  about 
tbe  aune,  very  decided  symptoms  and  swelling  of  tbe  leg,  and  that  continued 
for  wnne  little  time,  and  tbe  wound  was  a  long  time  healing,  as  ttiose  wounds 
nsnaily  are." 

Again,  he  testified  that  the  blood  poisoning  was  "the  natural  con- 
sequence of  the  injury";  that  it  was  not  an  infectious  one  directly  or 
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indirectly,  and  the  disability  was  not  ."caused  by  poison  or  infection." 
In  describing  further  the  injury  he  said: 

"The  serious  part  was  the  condition  of  the  bone,  the  abrasion  of  the  bone. 
I  would  not  say  that,  when  a  bone  Is  Injured,  the  infection  is  pretty  bard  to 
prevent  Sometimes.  The  Injury  to  the  bone  was  not  of  an  Infections  char- 
acter. It  was  the  infectious  condition  that  give  him  the  serious  and  prolonged 
disability.  He  would  have  got  out  sooner  if  it  had  not  been  for  tlie  Infection. 
The  prolonged  disability  of  plaintiff  was  caused  and  produced  1^  the  Infection 
c(mditi<m  at  ttw  wound.  I  brieve  I  so  stated  to  the-  ccwapany  In  my  letter. 
I  d(m't  reoianba.'' 

He  further,  testified  that  the  injury  to  the  bone  caused  the  infectious 
condition,  which  occurred  in  about  10  days,  and  which  was  tiie  natural 
and  expected  result  of  the  accident 

The  defendant  claims  that  it  is  not  liable  because  of  the  blood  pois(m- 
ing  or  infection.  It  is  apparent  that  the  condition  described  by  the 
physician  is  the  consequence  reasonably  to  be  expected  from  the  in- 
juries sustained  by  the  {^aintiff.  The  original  disability  was  widiin 
the  terms  of  the  policy,  and  whatever  naturally  and  in  the  ordinary 
course  of  events  followed  the  injury  was  fairly  within  the  scope  of 
the  policy.  "The  injuries  or  disability"  referred  to  in  the  clause  quoted, 
relate  to  the  time  of  the  accident.  They  did  not  "result"  from  the 
poison  or  infection,  if  such  existed,  but  the  latter  resulted  from  the 
injuries.  The  company  was  not  expecting  by  this  provision  to  be- 
exempted  from  liability  for  what  might  occur  in  the  progress  toward 
recovering  from  the  wound  or  what  might  normally  arrest  its  im- 
provement Conditions  which  inevitaUy  or  ordinarily  are  the  effect 
of  a  disability  covered  by  the  policy  are  also  within  its  compass;  other- 
wise, the  contract  is  a  sham.  To  illustrate  the  distinction  in  Baom 
v.  U.  S.  M.  A.  Association,  123  N.  Y.  304,  25  N.  E.  399,  9  L.  R.  A. 
617,  20  Am.  St.  Rep.  748,  the  insurer  was  not  liable  for  death  or  dis- 
ability resulting  from  "bodily  infirmities  or  disease,"  and  only  when 
the  injury  was  "the  proximate  cause  of  the  disability  or  death."  The 
assured  came  in  contact  with  a  putrid  or  diseased  animal,  and  con- 
tracted a  malignant  pustule  which  was  an  infectious  malady,  causing 
his  death:  and  the  court  held  no  rec0v«y  could  be  had.  llie  disease 
there  was  the  disability,  and  there  was  no  otiier  injury  and  not  even 
an  abrasion  of  the  skin  was  required  to  produce  the  infection.  Au- 
thorities are  not  very  helpful  in  construing  the  clause  of  this  policy, 
for  each  case  depends  upon  the  particular  provisions  of  the  contract 
considered.  Bailey  v.  Interstate  Cas.  Co.,  8  App.  Div.  127,  40  N.  Y. 
Supp.  513,  affirmed  158  N.  Y.  723,  53  N.  E.  1123,  Martin  v.  Eq. 
Acc.  Ass'n,  61  Hun,  467,  16  N.  Y.  Supp.  279,  and  Delaney  v.  Modem. 
Accident  Club,  181  Iowa,  528,  97  N.  W.  91,  63  L.  R.  A.  603,  bear 
somewhat  upon  the  question.  The  general  rule  for  guidance  in  the 
interpretati(»i  of  contracts  of  this  kind  is  stated  in  Paul  v.  Travelers' 
Ins.  Co.,  112  N.  y.  472,  479,  20  N.  E.  847,  849,  8  L.  R.  A.  443,  8  Am. 
St  Rep.  758: 

"Policies  of  Insurance  are  to  be  liberally  construed,  and,  as  in  all  o(mtract%. 
conditions  are  to  be  construed  strictly  against  those  for  whose  t>eneflt  they  are- 
reserved.  *  *  *  In  their  ctmstruction  their  words  should  be  taken  in  that 
sense  to  which  the  apparent  object  and  Intention  of  the  parties  limit  them,. 
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and  which  It  to  be  gathered  from  the  nmmndliig  claiuea  and  from  all  the 
parts  of  the  InBtrament" 

From  the  jumble  contained  in  the  clause  in  its  entirety  in  the  policy 
before  us  from  whidi  the  extract  has  bem  taken,  I  think  the  construc- 
tion adopted  is  just  and  reasonable. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs.   All  concur. 


LA  DUKB  T.  HUDSON  BITEB  TELEPHONE  GO. 
Supreme  Court,  AjHtellate  DiTlakm,  Tblrd  D^uirtmait  JanuaTjr  IS,  1908.) 

L  MaBTKB  and  BlBTAlfT— WAimNS  AND  InBIKUOnnO  SCBTAHT— liSPKBIIIIOBD 

EhcPLOTA. 

It  iB  not  negligence  to  fail  to  inform  a  servant  of  a  danger  whea  the 
serraDt  has  fnll  knowledge  of  the  danger  himself,  and  It  relates  to  the 
particular  huBineai  Id  which  the  servant  is  an  expert. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant, IS  308,  800.] 

"3.  Sake— Buplotbb'b  LxABiz.rrT  Aor— DarrAiLa  of  SnPEBiNTBUDBNCB— Tssr- 

IHO  l^ELBPHONB  POU. 

It  l8  not  n^Ugence  In  a  detail  of  superintendence,  tor  which  an  employer 
la  liable  under  tlie  anplc^efB  liability  act  (Laws  1902,  p.  1T46.  e.  600, 1 1), 
providing  for  such  liability  for  Injury  to  an  empl<^  reason  of  negli- 
gence of  a  person  exercising  aap^ntendence.  for  a  telephone  compaiqr'B 
foreman,  when  directing  an  experienced  lineman  to  climb  a  pole  and  cat 
wires,  to  omit  to  tell  the  lineman  to  Investigate  as  to  whether  detaching 
the  wires  will  weaken  tlie  support  of  the  pole,  and  to  surest  that  tbe  pole 
be  tested  to  ascertain  whether  it  is  rotten  where  It  enters  the  ground, 
where  such  poles  are  first  attacked  by  rot,  and  to  Inform  him  of  the  man- 
ner of  making  the  test ;  such  matters  being  as  much  within  tbe  knowledge 
of  the  lineman  as  of  tbe  foreman. 

8.  Saub— Actions— BuBDzn  or  Paoor. 

In  an  action  against  a  telephone  company  for  Injuries  to  a  linsnan  while 
working  upon  a  defective  telephone  pole,  the  burden  of  proof  rested  upon 
plaintiff  to  show  himself  free  from  contributory  negligence. 

[Ed.  Note.— F<»  cases  In  point,  see  Cent  Dig.  vol.  34.  Master  and  Serv- 
ant H  893,  008.] 

4.  SAMB— SUlTIOIENCr  OF  EVIDKNOX. 

In  an  actltm  under  the  ooployer's  liability  act  (laws'  190%  p.  1T48,  c. 
aOO,  f  1)  agatast  a  tel^cdume  c<«Dpany  for  Injuries  to  a  lineman  1^  tbe  f&ll 
of  a  decayed  tel^bmie  pole,  evld^ce  examined,  and  held  Inaufflelent  to 
eBtabllsb  plaintUTs  freedom  from  contributory  negligence,  or  to  show 
that  defendant's  negligence  was  the  cause  of  plataitlff's  InJurlesL 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig.  vol.  84,  Master  and  Serv- 
ant H  954-977,  068-996.] 

Cochran^  J.,  dissenting. 

Appeal  from  Trial  Term,  Essex  County. 

Action  by  George  M.  La  Duke  f^;ainst  the  Hudson  River  Telephone 
Company.  From  a  judgment  for  plaintiff  and  an  order  denying  a 
new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Weeds,  Conway  &  Cotter  (Thomas  B.  Cotter,  of  counsel),  for  ap- 
pellant. 

Fred  M.  La  Duke,  for  respondent. 
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JOHN  M.  KELLOGG,  J.  The  plaintiff,  an  esqwrienced  lineman, 
was  engaged  at  Saratoga  Springs  with  one  Higgs,  who  was  defend- 
ant's foreman  in  constnictitm  work,  in  taking  down  and  removing 
certain  telephone  poles  which  were  out  of  use.  In  the  absence  of 
Higgs,  plaintiff  climbed  a  pole,  cut  the  telephone  wires  which  con- 
nected it  with  the  next  westerly  pole,  the  pole  fell,  and  he  was  seriously 
injured,  for  which  the  jury  gave  him  $5,002.54  damages.  It  was  a 
chestnut  pole,  apparently  sound  above  the  ground,  but  after  it  had 
fallen  it  was  discovered  that  where  it  entered  the  ground,  and  for  a 
few  inches  below,  it  was  rotten  and  pimky  clear  through.  The  place 
where  a  pole  enters  the  ground  ts  usually  tiie  place  where  it  is  attacked 
by  rot,  and  is  Hie  point  of  weakness  to  be  guarded  against.  An  in- 
spection with  a  bar,  a  screw-driver,  or  other  iron  implement  crowded 
into  the  pole  below  the  surface  of  the  ground  would  reveal  whether 
the  pole  were  defective  or  not.  That  is  the  usual  and  only  reliable 
test.  It  is  safe  to  say  that  the  plaintiff  and  all  linemen  are  familiar 
with  this  test,  and  know  that,  if  a  pole  is  defective,  it  is  usually  at  this 
place.  Several  linemen  were  called  by  plaintiff  as  experts  to  show  that 
such  tests  are  usually  made,  and  it  fairly  appeared  that  before  climbing 
a  pole  the  lineman,  or  the  foreman  of  the  men  engaged  in  such  woric, 
usually  makes  su^  inspection.  It  would  tiierefore  seem  that  making 
the  test,  climbing  the  pole,  and  cutting  the  wires  were  details  of  the 
work,  and  that,  if  the  plaintiff  has  suffered  on  account  of  a  defect 
which  would  have  been  apparent  upon  a  proper  inspection,  it  is  as 
much  his  fault  as  that  of  Higgs.  It  would  also  seem  that  if  a  line- 
man climbs  a  pole  and  cuts  the  wires  which  support  it,  and  is  injured 
hy  the  breaking  of  the  pole,  he  is  not  free  from  contributory  negli- 
gence ;  it  appearing  that  he  made  no  effort  and  exercised  no  care  to 
see  whether  the  pole  was  sufficient  to  sustain  him  or  not  The  prin- 
cipal duty  of  a  lineman  is  to  climb  poles  and  remove  or  put  on  wires 
and  takes  down  poles.    Raintiff  says: 

"A  llDeman  gets  extra  pay  because  they  are  required  to  poaseflB  the  akill  of 
a  lineman,  wblcb  consists  of  climbing  the  pole  and  removing  or  placing  wires." 

Aside  from  the  employer's  liability  act  (chapter  600,  p.  1748,  Laws 
1902),  it  would  easily  be  held  that  the  plaintiff  as  a  matter  of  law 
was  guilty  of  Qcmtributory  negligence,  and  had  assumed  the  ri^,  and 
could  not  recover.  Plaintiff  and  Higgs  both  knew  tiiat  these  poles 
were  out  of  use,  and  were  being  taken  down  for  that  reason.  They 
were  both  present  when  the  superintendent  of  the  company  directed 
them  to  remove  the  poles,  but  he  gave  no  directions  as  to  the  manner 
in  which  they  should  be  removed.  The  pole  in  question  leaned  north 
towards  the  street  at  an  angle  of  about  20  degrees.  It  was  guyed 
frcan  the  south  by  a  wire  fastened  upon  the  pole  about  18  or  20  feet 
frwn  the  ground.  There  were  also  fastened  to  the  pole  two  telephone 
wires  running  westerly  along  the  south  side  of  Division  street,  where 
they  were  fastened  to  an  electric  light  pole.  There  was  a  fif«-aUirm 
wire  attached  to  the  pole,  running  northwesterlyabout  ISO  feet  across 
the  street,  and  there  castened  to  another  pole.  Tliere  were  some  other 
wires  attached  to  the  pole,  which  had  formerly  connected  it  with  the 
hospital  on  the  north  side  of  the  street,  but  they  had  been  cut  near 
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the  hospital  by  the  plaintiff,  and  lay  upon  the  ground  near  tiie  pole^ 
and  furnished  it  no  support.  Higgs  and  the  plaintiff  had  worked  on 
other  poles,  and  arrived  at  this  pole  just  before  dinner.  Higgs  climb- 
ed the  pole.  It  did  not  appear  to  be  weak.  It  must  have  been  evident 
to  a  lineman  that  this  network  of  wires  furnished  a  good  deal  of  sup- 
port to  the  pole  at  the  time  Higgs  climbed  it  The  supporting  wires 
formed  a  triangle  radiating  from  the  pole,  and  it  is  evident  that,^ 
when  the  telephone  wires  were  cut,  no  further  substantial  support 
was  given  to  the  pole  by  the  wires.  Plaintiff  and  Higgs  went  to 
dinner,  and  the  plaintiff  says  that,  while  returning  from  dinner,  Higgs 
told  him  to  go  to  the  pole  and  take  down  the  two  wires  on  the  pole^ 
untie  the  fire  line,  and  carry  it  up,  and  wait  in  cutting  it  down  until 
he  came;  that  he  would  get  a  rope  and  his  belt,  and  guy  it  so  as  not 
to  make  so  mudi  noise  when  it  was  chopped  down ;  that  he  went  to 
the  pole,  and  climbed  it  without  examining  to  see  whether  it  was  sound 
or  not  He  cut  the  two  telephone  ,mres,  the  pole  began  to  sway,  and 
fell  over  into  the  street  with  him  upon  it.  Higgs  swears  that  after 
he  climbed  the  pole,  and  they  went  to  dinner,  he  told  the  plaintiff  to- 
go  to  the  pole  and  wait  for  him,  but  not  to  climb  it,  and  he  would  get 
a  r<^  to  hold  it  while  the  wires  were  being  cut,  and  with  which  they 
could  lower  it  to  the  ground,  but  that  when  he  returned  to  the  pole 
he  found  it  down  with  the  plaintiff  injured.  The  guy  wire  and  the 
fire-alarm  wires  were  found  broken  after  the  accident. 

In  Guilmartin  v.  Solvay  Process  Co.,  189  N.  Y.  490,  82  N.  E.  725, 
the  court  says : 

'therefore  the  qneatlon  In  aii7  case  brought  imder  the  statute  Is,  not  wheth- 
er the  negligent  act  is  a  detail  of  the  work,  but  whether  It  Is  a  detail  of  the 
Boperlntendent's  part  of  the  worit  or  of  the  mbordlnatei;  employte,  and  serv- 
ants." 

The  only  act  done  by  Higgs  which  can  be  claimed  to  be  an  act  of 
superintendence  is  the  direction  to  remove  the  two  wires  from  the 
pole.  But  he  gave  this  direction  to  an  experienced  lineman,  whose 
business  it  was  to  cimb  poles,  take  off  and  put  on  wires,  and  take 
down  poles.  Both  tihe  plaintiff  and  Higgs  knew  that  the  [MX)per  way 
was  to  cut  the  wires  Mfore  the  pole  was  taken  down;  boUi  knew 
where  the  weakness  of  the  pole  existed,  if  anywhere,  and  both  knew 
the  usual  test  and  the  importance  of  making  sudi  test  before  climbing 
the  pole.  It  was  unnecessary  for  Higgs  to  tell  the  plaintiff  how  to^ 
cimb  the  pole  or  how  the  ii^ires  should  be  removed ;  and  it  was  alsa 
unnecessary  for  him  to  suggest  that  the  pole  be  tested  by  the  familiar 
test  to  see  whether  it  was  rotten  where  it  entered  the  ground.  To  be 
sure,  in  a  sense,  it  had  been  tested  in  the  presence  of  both  by  Hig^ 
climbing  it  before  they  went  to  dinner;  but  at  that  time  it  was  evident 
that  the  wires  which  were  afterwards  cut  ^ve  it  much  support.  It 
would  seem  to  be  unnecessary  for  the  superintendent  to  tell  an  experi- 
enced lineman  who  was  to  go  upon  a  pole  and  cut  the  wires  which 
apparently  sustained  it  to  investigate  as  to  whether  detaching  the 
wires  would  weaken  the  support  of  the  pole,  especially  in  the  case  of  a 
pole  like  this  which  was  not  in  use  and  was  leaning  more  or  less.  The 
examination  of  the  plaintiff  shows  that  he  was  familiar  with  the  sup- 
port which  the  wires  give  to  a  pole,  and  with  the  tension  upon  the 
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wires  and  with  the  use  and  purpose  of  a  guy  wire.  He  knew  all  the 
facts,  and  his  experience  covered  the  whole  situation.  He  was  not 
in  an  unusual  place,  in  an  unusual  business,  or  dealing  with  things 
with  which  he  was  unfamiliar.  He  was  an  expert  as  to  all  the  matters 
at  hand.  There  is  no  pretext  that  the  plaintiff  understood  or  believed 
that  Higgs  had  made  a  test  of  the  pole  unbeknown  to  him.  They  went 
to  Saratoga  Springs  together  that  day  or  the  night  before,  and  were 
working  were  together  up  to  the  time  of  the  accident.  The  pole  was 
not  in  use,  and  there  could  therefore  be  no  inference  that  it  had  been 
inspected,  and  was  fit  for  use.  Plaintiff  was  told  what  to  do,  and  he 
did  it  in  a  careless  manner.  If  the  duty  of  testing  the  pole  rested  with 
the  foreman  of  the  gang,  if  the  foreman  was  not  present,  it  was  clearly 
•  a  duty  resting  upon  the  lineman  who  was  to  undertake  the  work  and 
who  knew  the  dangers  tf  the  test  was  not  made.  Higgs  was  not  pres- 
ent at  the  pole  when  he  gave  the  directions  to  the  plaintiff,  and  there- 
fore he  was  not  negligent  in  not  making  an  inspection.  The  only 
pretense  of  negligence  can  be  that  Higgs  failed  to  direct  &e  plaintiff 
to  make  the  inspecticm.  But,  as  we  have  seen,  the  manner  of  doing 
the  business  was  well  known,  and  the  plaintiff  knew  as  much  about 
it  as  Higgs  did.  It  is  not  negligence  to  fail  to  inform  a  servant  of  a 
danger  when  the  servant  has  full  knowledge  of  the  danger  himself, 
and  it  relates  to  the  particular  business  in  which  the  servant  is  an  ex- 
pert. It  was  not  negligence  to  climb  the  pole  and  to  cut  the  wires. 
The  cmly  negligence  miich  can  be  charged  is  the  climbing  of  this 
pole  and  cutting  the  wres  without  testing  it  to  see  whether  it  was 
rotted  at  the  bottom  or  not,  and  both  plaintiff  and  Higgs  knew  that 
that  fact  could  not  be  ascertained  except  by  making  the  test  where 
the  pole  entered  the  ground.  Higgs  had  the  ri^ht  to  expect  that  the 
plaintiff,  an  experienced  lineman,  would  not  climb  the  pole  without 
testing  it.  It  might  be  negligence  to  direct  an  inexperienced  man  to 
climb  a  pole  and  cut  wires  without  apprising  him  of  the  possible 
danger,  and  informing  him  of  the  test  which  is  usually  made  and  the 
manner  of  making  it;  but,  where  a  foreman  directs  an  experienced 
lineman  to  climb  a  pole  and  cut  wires,  it  would  be  unnecessary  to  tell 
him  that  the  appearance  of  the  pole  above  the  ground  does  not  indi- 
cate its  safety,  as  tihe  weak  point  is  just  below  the  surface  of  the 
ground,  and  tiiat  whether  the  pole  is  ciefective  there  or  not  can  only 
be  ascertained  by  the  usual  test,  and  to  inform  him  of  the  manner  of 
making  the  test.  Those  matters  are  as  muth  within  the  knowledge  of 
the  lineman  as  of  the  foreman,  and,  as  between  the  lineman  who  knows 
all  the  facts  and  the  foreman,  the  making  of  the  test,  the  climbing  of 
the  pole,  and  the  various  acts  are  details  of  the  work. 

The  plaintiff  suffered  a  severe  injury  while  in  the  defendant's  serv- 
ice, but  that  does  not  make  the  defendant  liable.  He  received  the  in- 
jury in  performing  his  ordinary  duties  in  a  special  employment,  in 
which  he  was  an  expert.  If  plaintiff  had  been  working  with  other 
men  not  familiar  with  the  business,  it  would  have  been  his  duty  to  have 
informed  them  of  the  danger  and  of  the  test  to  discover  the  defect,  or 
to  have  made  the  test  himself.  He  was  with  Higgs,  and  knew  that 
Higg^  had  not  made  the  test.  Both  men  had  equ^  knowledge.  Both 
men  were  equally  skillful  in  the  business,  and,  if  Higgs  was  negU- 
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gent,  it  is  difficult  to  see  how  the  plaintiff  can  escape  a  like  imputa- 
tion. Unless  the  employer  is  the  absolute  ^arantor  and  is  liable  for 
any  injury  which  the  employ^  receives  in  his  service,  it  is  difficult  to 
see  how  defendant  can  be  held  liable  in  this  case.  While  the  rules  as 
to  contributory  negligence  remain  in  force,  this  verdict  ^ould  not 
stand  upon  this  evidence.  The  burden  of  proof  rested  upon  &e  plain- 
tiff to  show  absence  of  contributory  negligence  up<m  his  part  It  has 
never  been  determined  that  the  expert  woodsman  who,  after  climbing 
a  tree,  deliberately  and  knowingly  cuts  off  the  limb  upon  which  he 
stands,  can  blame  the  foreman  who  told  him  to  dimb  and  trim  the 
tree.  The  evidence  is  insufficient  to  establish  plaintiff's  freedom  from 
contribubny  negligence,  or  to  show  that  the  defendant's  negligence 
was  the  cause  of  tiie  plaintiff's  injury. 

Hie  judgment  and  order  should  be  reversed  as  against  the  evidence, 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event 
AH  concur,  except  COCHRANE,  J.,  who  dissents. 

COCHRANE,  J.  (dissenting).  The  disposition  of  this  case  I  think 
ignores  the  prefer  theory  appUcable  thereto.  The  cause  of  the  fall- 
ing of  the  pole  was  its  rotten  condition  below  the  surface  of  the 
ground.  Plaintiff's  right  to  recover  does  not  rest  on  the  negligence  of 
Iliggs,  the  foreman,  as  is  assumed  in  the  prevailing  opinion,  but  on 
the  duty  of  the  defendant  to  have  inspected  the  pole.  See  McGuire  v. 
BeU  Tele^one  Company,  167  N.  Y.  208,  60  N.  E.  433.  62  L.  R.  A. 
437,  and  Rilttr  v.  New  York,  Ontario  &  Western  Railway  Company, 
64  App.  Div.  357,  72  N.  Y.  Supp.  168.  Such  duty  was  primarily  with 
the  defendant,  and  plaintiff  had  a  right  to  assume  that  it  had  been  per- 
formed. Defendant  might  have  devolved  that  duty  on  Higgs  or  plain- 
tiff or  both,  but  that  it  did  not  do  so  is  undisputed,  and  defendant  does 
not  and  cannot  claim  to  have  done  so.  Hence  the  question  of  assump- 
tion of  risk  by  plaintiff  does  not  arise.  The  pole  was  not  being  re- 
moved because  it  was  worn  out,  but  because  defendant  was  changing 
its  system,  and  the  drcumstance  of  removal  did  not,  therefore,  put 
plaintiff  on  his  guard  as  to  the  hidden  danger  that  caused  tlw  acci- 
dent. 

I  advise  an  affirmance  of  the  judgment 


JOHNSON  T.  PHINCE  LINi;  LtanlteO. 

(Supreme  Coart,  An>ellate  DivMoo,  Second  Department.  January  10.  1908.) 

1.  Master  and  Sebvahi^Iujitbies  to  Sebtant— Dtrrt  to  Pbouvuhxk  Rules 
— PBOTBCTion  or  Sebvaht  nOH  Neglioemox  of  Feixow  Sebvamts. 

When  the  btulnen  of  tbe  master  1>  tatb  that  the  safety  of  one  aenrant 
depends  <m  ttie  way  In  which  other  sarrants  do  thdr  work.  It  Ui  his 
duty  to  make,  SKDmnlgftte.  and  aifwce  zeaaonable  and  snfflclent  rules  for 
tbe  protectlfn  of  tin  servant  exprned  to  dancer. 

[Bd.  Nota^For  cases  In  point,  see  Cent  Dig.  toL  84,  Master  and  Ben- 
ant,  1  288.] 

S.  Same— Absence  or  Fkixow  Bebvant— Svidenox. 

A  Shipowner  cannot  be  deemed  negligent  In  having  foiled  to  promulgate 
a  role  raqolring  an  extra  man  to  be  present  to  take  the  place  of  one  tem- 
108  N.T.B^IS 
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ponrlly  absent  dnrtng  tbe  cpentSaa  o/t  a  winch  used  in  lowering  frets^t 
Into  the  hold,  merely  because  a  servant  la  the  bold  was  Injured  durlng^ 
and  because  of  the  absence  of  one  of  the  men  usually  present  tending  tbe 
wlncb,  where  there  Is  no  evidence  that  sucb  absence  bad  ever  occurred 
before,  or  that  any  similar  accident  bad  ever  happened,  and  no  evidence 
that  any  other  employer  bad  made  or  enforced  sucb  a  rule,  or  that  the 
shipowner  had  bad  any  reason  to  anticipate  that  one  of  Its  employes, 
would  abandon  his  work  to  get  a  drink  as  tbe  absent  employe  did,  or  that 
there  was  any  reason  to  anticipate  danger  to  an  employe  In  tbe  temporary 
absence  of  one  of  the  men  tauUng  tbe  wlndL 

Appeal  from  Trial  Term. 

Action  by  Peter  Jc^nson  against  the  Prince  Line,  Limited.  From 
a  judgment  for  plaintiff,  and  an  order  denying  a  new  trial,  defendant 
appeals.  Reversed. 

Argued  before  WOODWARD,  JENKS,  RICH,  MILLER,  and 
GAYNOR.  JJ. 

George  Gordon  Battle  (Roger  B.  Wood,  on  the  brief),  for  appellant. 
Joseph  Rosenzweig,  for  respondent 

WOODWARD,  J.  This  case,  with  but  slight  changes  in  the  evi- 
dence, comes  here  on  appeal,  presenting  the  same  question  which  was 
raised  upon  a  former  appeal.  104  App.  Div.  157,  93  N.  Y.  Supp.  273. 
The  questicHi  is  whether  there  was  evidence  to  go  to  the  jury  tending 
to  show  negligence  on  the  part  of  the  defendant  in  not  promulgating 
rules  to  govern  the  operation  of  a  winch  on  board  the  defendant's 
ship.  The  general  facts  are  so  fully  stated  in  the  former  opinion 
that  it  does  not  appear  necessary  to  restate  them  here ;  the  only  ma- 
terial change  being  that  while  uie  plaintiff,  on  the  former  trial,  tes- 
tified that  he  did  not  stand  under  the  fall  to  do  his  work,  he  now  states 
that  he  did  stand  directly  under  the  fall,  and  that  he  was  obliged 
to  do  so  to  perform  the  services  required  of  him.  There  was  also 
some  testimony  of  a  very  vague  and  unsatisfactory  character  tending 
to  show  that  on  some  other  steamships  there  was  a  rule  or  custom  for 
the  master  to  furnish  an  extra  man  to  take  the  place  of  any  man  at 
the  winch  who  should  for  any  reason  be  called  away.  There  was  no 
evidence  from  which  it  could  be  fairly  said  that  the  master  in  any  of 
tiiese  cases  had  adopted  this  mle,  or  enforced  it,  for  the  purpose  of 
avoiding  accidents  such  as  occurred  to  the  plaintiff.  So  far  as  the 
evidence  goes,  it  is  quite  as  reasonable  to  suppose  that  the  extra  man 
was  provided  for  the  purpose  of  facilitating  the  work,  as  to  guard 
against  accidents.  It  is  hardly  the  class  of  evidence  which  is  calcu- 
lated to  establish  negligence  on  the  part  of  the  master  in  the  present 
case,  for  the  reason  that  it  is  not  shown  by  the  record  before  us  that 
these  other  masters,  contemplating  the  work  to  be  done,  had  promul- 
gated a  rule  to  guard  against  the  supposed  dango*,  nor  does  the  evi- 
dence tend  to  ^tow  that  this  so-called  rule  ever  had  any  existence 
as  an  expression  of  the  masters  of  any  danger  to  be  anticipated  from 
die  temporary  alienee  of  a  man  from  the  winch.  The  fair  inference 
from  the  testimony  in  this  regard  i$  that  on  some  of  the  steamships 
it  was  customary  to  have  an  extra  man  about  who  could  be  called  upon 
to  take  a  hand  while  another  man  absented  himself  from  the  work,  but 
the  evidence  does  not  indicate  that  this  was  done  for  the  purpose  of 
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providing  a  means  for  the  employes  to  go  off  to  salo<His  for  a  drink, 
but  rather  where  the  man  wanted  to  be  away  from  his  work.  It  should 
be  remembered,  in  considering  this  case,  that  the  loading  of  a  ship  is 
not  done  in  a  like  manner  under  all  circumstances.  In  the  present 
case  the  work  had  been  lowering  spools  of  wire,  in  which  the  barrel 
of  the  winch  was  used,  under  steam  control.  It  does  not  appear  how 
the  men  were  stationed  in  handling  these  spools,  but  the  evidence  shows 
that  when  the  method  of  lowering  was  changed,  as  described  in  the 
former  <^inion,  the  plaintiff,  with  others,  constructed  a  platform  under 
the  opening  of  the  natchway,  and  that  they  were  at  work  upon  this 
platform,  under  the  middle  of  the  opening,  when  the  accident  occurred. 
There  is  no  evidence  that  this  was  the  usual  or  customary  way  of 
handling  drafts  of  the  character  then  being  lowered,  or  that  it  was 
necessary  for  the  plaintiff  and  his  fellow  laborers  to  so  construct  the 
platform  as  to  be  compelled  to  worfc  under  the  draft  or  fall,  or  that 
the  master  had  any  reason  to  suppose  that  the  plaintiff  and  others 
would  so  place  themselves  in  performing  a  detail  of  the  work.  There 
is  no  question  here  of  the  character  of  tiie  winch,  or  of  the  appliances 
used.  All  of  these  questions  were  taken  from  the  jury,  and  they  were 
asked  to  determine  whether,  under  the  evidence,  it  was  the  duty  of 
the  master  to  promulgate  rules  requiring  the  presence  of  a  man  to  help 
in  the  operation  of  the  winch  and  the  fall.  It  was,  beyond  all  qu:"- 
tion,  Jurgensen's  duty  to  handle  the  rope  in  connection  with  the  low- 
ering of  the  draft.  He  had  no  right  to  leave  his  position  for  any  pur- 
pose less  urgent  than  a  demand  of  nature.  He  was  concededly  a  com- 
petent man.  The  master  had  discharged  the  duty  of  supplying  a 
reasonably  competent  fellow  employe,  and,  in  order  to  spell  out  negU- 
gence  on  the  part  of  the  master,  we  must  hold  that  the  master,  employ- 
ing competent  fellow  servants,  was  bound  to  anticipate  that  Jurgensen 
would  leave  his  post  of  duty  for  the  purpose  of  going  to  a  saloon  for  a 
drink,  or  for  some  other  purpose,  and  leave  his  duties  to  be  discharged 
by  the  man  who  was  already  engaged  in  operating  the  steam  appara- 
tus. 

The  question  is  not  whether  a  rule  requiring  a  second  man  to  be 
present  for  the  purpose  of  relieving  the  one  on  duty  would  have  pre- 
vented this  particular  accident,  but  whether  reasonable  minded  men» 
employing  laborers  to  perform  the  customary  labor  of  stevedores  in 
ladening  a  ship,  would  think  it  necessary  to  make  and  enforce  a  rule 
which  would  require  an  extra  man  at  each  winch,  lest  the  man  there 
on  duty  should  desert  his  post,  or  desire  to  do  so.  The  common  experi- 
ence of  men,  in  the  absence  of  sudden  illness,  \yould  not  anticipate  that 
competent  employes  would  leave  their  posts,  exposing  to  danger  their 
fellow  employes.  Men  are  not  customarily  so  limited  in  their  control 
over  their  functions  as  to  be  compelled  to  leave  their  work  during 
the  OTdinary  hours  of  labor;  at  least,  the  cases  are  so  rare  that  they 
form  the  exceptions  which  prove  the  rule,  and  it  has  generally — aye, 
almost  universally — held,  in  the  absence  of  statutory  regulations  to  the 
contrary,  that  the  master  had  discharged  his  duty  when  he  had  fur- 
nished a  sufficient  number  of  competent  fellow  servants  to  perform 
die  work  in  hand,  without  burdening  the  master  with  the  employment 
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of  a  second  man  to  permit  one  to  go  out  for  a  drink  at  a  neighboring 
saloon.  It  is  conceded  that  there  were  men  enough  to  do  the  work. 
The  accident,  if  it  can  be  said  to  be  proximately  due  to  any  fact  in  evi- 
dence, was  caused  by  the  absence  of  one  of  these  men — an  absence 
in  this  particular  case  whidi  the  defendant  was  not  bound  to  antici- 
pate, and  we  venture  the  assertion  that  a  thousand  men  going  on  board 
this  ship  for  the  purpose  of  operating  the  machinery  in  the  ladening 
of  the  same  would  not  one  of  them  wink  of  employing  a  second  man 
to  provide  against  an  accident  such  as  the  plaintiff  has  suffered.  That 
is  the  test  of  negligence — whether  reasonably  prudent  men  would,  in 
advance  of  the  accident,  have  thought  it  necessary  to  promulgate  the 
rule  for  which  the  plaintiff  contends.  We  do  not  think  the  evidence 
had  a  tendency  to  show  negligence  on  the  part  of  the  master  in  the 
matter  of  rules  and  regulations..  The  work  was  comparatively  sim- 
ple, and  we  may  assume  tliat  if  Jurgensen  had  performed  the  duty  for 
which  he  was  entirely  competent,  and  for  which  he  was  employed  and 
paid,  the  plaintiff  would  not  have  been  injured.  It  was,  therefore,  the 
neglect  of  Jurgensen  to  perform  his  duty  under  the  law  of  his  employ- 
ment which  was  at  the. foundation  of  the  accident.  If  he  would  violate 
a  rule  of  law,  and  he  does  violate  a  rule  of  law  when  he  violates  the 
contract  of  his  employment,  what  reason  is  there  to  suppose  he  would 
have  done  differently  if  the  master  had  promulgated  a  rule  such  as  the 
plaintiff  suggests,  and  he  had  not  been  permitted  to  leave  except  upon 
being  relieved  by  a  second  man?  Clearly  the  verdict  of  the  jury  is 
based  entirely  upon  speculation,  after  the  accident  has  happened,  and 
not  upon  any  evidence  which,  under  the  accepted  doctrines  of  n^Ii- 
gence,  would  impose  any  duty  upon  the  master. 

It  is  undoubtedly  the  law,  as  suggested  by  the  respondent,  that, 
when  the  business  of  the  master  is  such  that  the  safety  of  one  servant 
depends  upon  the  way  in  which  other  servants  do  their  work,  it  is  his 
duty  to  make,  promulgate,  and  enforce  reasonable  and  sufficient  rules 
for  the  protection  of  the  servant  exposed  to  danger,  but  the  trouble 
with  this  rule*  stated  in  reference  to  railroads  and  complicated  opera- 
tjons,  is  that  it  has  no  application  to  the  situation  presented  by  this 
record.  It  is  not  claimed  mat  there  was  any  danger  from  the  manner 
in  which  the  work  was  being  performed  by  the  men  employed  by 
the  defendant  for  that  purpose.  The  trouble  arose  when  one  of  these 
men  deserted  his  post  and  imposed  a  double  duty  on  one  of  his  fel- 
low employes.  The  record  does  not  show  that  this  ever  occurred  be- 
fore, or  that  any  such  accident  had  ever  happened  before,  and,  so 
long  as  Jurgensen  perfonned  his  duty  under  his  employment,  it  is  not 
contended  that  there  was  any  danger  other  than  such  as  the  plaintiff 
accepted.  The  negligence,  if  it  was  proximate,  was  the  willfiU  disre- 
gard of  duty  on  the  part  of  Jurgensen,  and  it  would  be  most  unjust 
to  impose  the  liability  upon  the  defendant  for  his  wrong-doing. 

Hie  judgment  and  order  appealed  from  should  be  reversed. 

Jndgment  anA  ordor  xeTened  and  nev  trial  granted,  costs  to  abide  tlw  enot. 
All  concur. 
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1.  Sdw  pat— Dtoboeatiow— Statdtks— Cxtt  Obdihahcs— Tbutuoal  Fboddo- 

TIONS. 

Greater  New  Tork  Cbarter,  Laws  1887,  p.  522,  c  878,  i  14S1,  provides 
that  It  Bball  not  be  lawful  to  exblblt  to  tbe  public  on  Sunday  in  any  build- 
ing, garden,  grounds,  concert  rocmi,  or  other  room  or  place  within  tbe  city 
of  New  York  any  interlude  tragedy,  comedy,  opera,  ballet,  play,  farce^  ne- 
gro  minstrelay,  negro  or  other  dancing,  or  any  other  entertainment  of  the 
stage,  or  any  part  or  parts  therein,  or  any  equestrian,  drcns,  or  dramatic 
performance,  or  any  performance  of  jugglen^  acrobats,  or  rope  dancing. 
Held,  that  tbe  phrase  "any  other  entertalmnent  of  the  stage"  should  not 
be  limited,  under  the  rule  of  ejusdem  generis,  to  performances  similar  to 
those  specified,  but  should  be  construed  to  enlai^  tbe  scope  of  the  sec- 
tion, so  as  to  forbid  all  performances  of  any  character  in  a  place  of 
public  amusement  on  Sunday.  * 

2.  Sahs— LcoisunvE  Reouutioh. 

The  Christian  Sabbath  being  one  of  the  civil  Instltntions  of  tbe  state, 
the  Legislature  has  power  to  regulate  Its  observance  and  prevent  Its  dese- 
cratttm  by  appn^nlate  legislation  to  protect  the  moral  and  phyidcal  well- 
being  of  tbe  pet^I^  and  to  preserve  tbe  peace,  quiet,  and  good  order  of 
society, 

[Bd.  Note^For  cases  In  point,  see  Gent  Dig.  toL  4S,  Sunday,  1  2.] 
8.  Same— PBBrounu  on  SiranAT. 

Every  prafonner  at  an  "entertainment  (tf  flie  stage"  on  Sunday  is  guilty 
of  a  misdemeanor,  pnnlduble  by  fine  and  ImiviSfnmient  imdw  Fen.  Gode^ 
I  269,  Imposing  a  punishment  for  Sabbath  breakhng. 

4.  8ah»— OomsACT  n»  PnvomcAHOB  on  SmniAT. 

A  omtract  of  empl<7mait  by  so  actor  to  porfOrm  and  render  services 
on  Sunday  Is  absolute^  void,  under  Pen.  Code,  |  263,  prohibiting  all  la- 
bor, except  works  of  necessity  and  charity,  on  Sunday. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  45,  Sunday,  |  4&1 

Frottedings  by  die  city  of  New  York  for  the  revocation  of  a  theat- 
rical license  granted  to  one  Hammerstein.   Judgment  for  plaintiff. 
See  52  Misc.  Rep.  606,  102  N.  Y.  Supp.  950. 

Francis  K.  Pendleton,  for  city  of  New  York. 
House,  Grossman  &  Vorhaus,  for  respondent. 

O'GORMAN,  J.  This  is  a  proceeding  instituted  under  section  1476 
of  the  dty  charter  (Laws  1897.  p.  520,  c.  378)  to  revoke  a  theatrical 
license  granted  to  the  respondent  ioT  the  alleged  violation  of  section 
1481  of  the  city  charter,  in  that  he  gave  performances  in  his  theater 
on  a  Sunday.  The  matter  comes  before  the  court  on  a  motion  to  con- 
firm the  report  of  the  referee,  who  took  testimony  and  reported  that 
certain  acts  or  parts  of  the  programme  on  the  occasion  in  question  were 
iU^^l,  and  that  the  license  should  therefore  be  revoked.'  The  contro- 
versy inv(^ves  the  construction  of  section  1481  of  the  charter,  which 
provides  as  follows: 

"It  Bball  not  be  lawful  to  exhibit  on  the  first  day  of  tbe  wedc,  commonly 
called  Sunday,  to  tbe  public.  In  any  building,  garden,  grounds,  concert  room 
or  other  room  or  place,  within  the  city  of  New  York,  any  interlude^  tragedy, 
comedy,  c^iera,  ballet,  play,  farce,  negro  mlnstrelcy,  uegro  or  other  ^i^ntiing, 
or  any  other  entertainment  of  the  stage,  car  any  part  or  parts  thraeln.  or  any 


Digitized  by  Google 


198  108  NBW  TORK  8UPPLBMBNT  (Sup.  Ct 

ana  14X  New  York  Btata  Raporter 

eqaestrlon,  drciu,  or  dramatic  performance,  or  any  perCoraunce  of  Jugglers, 
acrobats  or  rope  dandng.  Any  penoa  offending  against  tbe  prorlBlona  of  this 
section,  and  every  person  aiding  In  ench  exhibition  by  advertls^eut  or  other- 
wise, and  every  owner  or  lessee  of  my  building,  part  of  a  building,  ground, 
garden,  or  concert  room  or  other  room  or  place  who  shall  lease  or  let  out  the 
same  for  the  purpose  of  any  such  exhibition  or  performance,  or  assent  that  the 
same  be  used  for  any  such  purpose,  shall  be  guilty  of  a  misdemeanor,  and  In 
addition  to  punishment  therefor  provided  by  law  shall  be  subject  to  a  penalty 
of  $B00,  which  penalty  tbe  corporation  counsel  of  said  city  is  liereby  authorized 
In  tbe  name  of  tbe  d ty  of  New  Torlc  to  prosecute,  sue  fbr  and  recover ;  in  ad- 
dition to  wblch  every  such  exhibition  or  performance  shall  of  itself  forfeit,  va- 
cate and  annul,  and  render  void  and  of  no  effect  any  license  which  shall  have 
been  prevtonaly  obtained  by  any  manager,  proprietor,  owner  or  lessee  consent- 
ing to,  causing  or  allowing  or  letting  any  part  of  a  building  for  the  purpose  of 
any  sndi  extaibitlcm  or  perfbrmance." 

It  will  be  observed  that  the  statute  prohibits  "any  other  entertain- 
ment of  the  stage,"  but  counsel  ^or  the  respondent  cites  the  familiar 
rule  of  eiusdem  generis — that,  where  an  enumeration  of  specific  things 
is  followed  by  a  general  word  or  phrase,  the  latter  may  be  held  to  re- 
fer to  things  of  tiie  same  kind  as  those  specified — and  claims  that,  as 
the  Legislature  has  enumerated  specifically  the  character  of  perform- 
ances that  are  prohibited  on  a  Sunday,  it  was  not  intended  to  prohibit 
all  performances,  and  that  the  phrase  "any  other  entertainment  of 
the  stage"  should  read  "any  other  like  entertainment  of  the  stage."  It 
must  be  apparent  that  such  a  strained  interpretation  of  the  statute 
would  defeat  the  very  purpose  of  its  enactment.  It  is  argued  that,  if 
the  legislative  intent  was  to  prevent  all  public  amusement  on  a  Sunday, 
it  was  quite  useless  to  enumerate  any  particular  classes  of  entertainment 
It  may  be  conceded  that  the  phraseology  of  the  act  could  be  improved 
upon,  but  mere  precision  of  expression  is  not  the  test  of  legislative  in- 
tent. It  might  with  more  pertinence  be  remarked  that  it  was  easy  to  in- 
sert the  word  "like",  or  "similar"  after  "other"  in  the  act  at  the  time  of 
its  passage,  if  the  Legislature  intended  to  contract  the  meaning  of  the 
phrase  under  discussion.  Not  having  done  so,  coimsel  should  not  be 
permitted  to  recast  the  statute  and  supply  a  word  which  alters  its  Ian- 
p^ge  and  spirit  The  presumption  is  that  words  and  [Jirases  used 
m  a  statute  are  employed  in  their  familiar  and  popular  sense  and  with- 
out any  forc6d,  subtle,  or  technical  construction  to  limit  or  pervert 
their  meaning.  The  rule  invoked,  while  often  applied,  is  not  inflexible, 
and  should  be  adopted  only  when  the  intent  to  limit  the  general  words 
is  clear.  The  cases  are  numerous  where  the  word  "other"  has  been 
held  to  be  unrestrictedly  comprehensive,  embracing  every  other  sort 
or  kind,  whether  ejusdem  generis  with  the  classes  enumerated  or  not 
21  Am.  &  Eng.  Ency.  (3d  Ed.)  1014;  17  Am.  &  Eng.  Ency.  6;  26  Am.- 
&  Eng.  Ency.  605.   Like  all  principles  of  construction,  the  rule  in 

auestion  is  useful  only  for  the  purpose  of  ascertaining  the  intent  of 
ie  statute,  and  will  not  be  applied  if  not  in  harmony  with  such  intent. 
All  canons  of  interpretation  are  subordinate  to  the  intent,  and  are  in- 
tended as  means  to  ascertain  and  not  as  weapons  to  destroy  the  legis- 
lative design. 

Giving  the  words  employed  their  ordinary  meaning,  it  is  manifest 
that  the  statute  forbids  all  performances  of  any  character  in  a  place  of 
public  amusement  on  a  Sunday.  This  was  so  held  by  the  Court  of  Ap- 
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peals  in  the  action  of  Mayor,  etc.,  v.  Eden  Musee,  102  N.  Y.  593,  8  N. 
E.  40,  where  a  precisely  sinular  statute  was  under  consideration.  The 
court  there  said: 

"The  pbrase  *axi7  other  entertaliuaeiit  of  tbe  stage'  Is  also  voy  broad  and 
ccHnpreh^sive.  Theatrl<»I  and  operatic  performances,  minlstrelay.  and  dan- 
dng,  bad  already  been  specifically  named,  and  'any  other  entertainmmt  of  tbe 
stage'  Implied  that  there  were  others  to  be  Included.  Was  It  meant  that  a 
boxing  match  on  the  stage  of  a  place  of  public  amnaement  did  not  need  regu- 
lation and  license,  while  an  <^ra  or  tragedy  did?  Takli^  the  statute  In  all 
Its  terms,  It  evidently  meant  to  Include  all  classes  of  public  exhibitions,  such 
as  are  usually  conducted  upon  a  stage  for  the  observation  and  amusement  of 
tbe  public,  and  we  see  no  good  rea8<»  for  narxowlnc  or  reatrlctlng  Its  obTtona 
«cope  and  purposa,** 

This  view  is  quite  in  harmony  with  the  general  legislation  of  the 
state  for  the  regulation  of  Suucuiv  observance,  and  must  be  adhered 
to.  The  law  is  well  established  m  the  state  of  New  York  that  the 
Christian  Sabbath  is  one  of  the  civil  institutions  of  the  state,  and  that 
for  the  purpose  of  protecting  the  moral  and  physical  well-beinpr  of  the 
people,  and  preserving  the  peace,  quiet,  and  good  order  of  soaety,  the 
Legislature  has  authority  to  regulate  its  o^rvance  and  prevent  its 
desecration  by  appropriate  legislation.  People  v.  Moses,  140  N.  Y. 
«14,  35  N.  E.  499 ;  People  v.  Havnor,  149  N.  Y.  195,  43  N.  E.  541, 
31  L.  R.  A.  689,  52  Am.  St.  Rep.  707 ;  Smith  v.  Wilcox,  24  N.  Y.  353, 
82  Am.  Dec.  302;  Matter  of  Rupp,  33  App.  Div.  469,  53  N.  Y.  Supp. 
927.  Laws  passed  for  that  purpose  arc  found  in  chapter  1,  tit.  10,  of 
the  Penal  Code.  They  declare  that,  the  first  day  of  the  week  "being 
by  general  consent  set  apart  for  rest  and  religious  uses,  the  law  pro- 
bibits  on  that  day  the  doing  of  certain  acts  hereinafter  specified,  which 
are  serious  interruptions  of  the  repose  and  religious  liberty  of  the  com- 
munity." They  prohibit  "all  latwr,  excepting  works  of  necessity  and 
charity."  They  forbid  "public  sports,  exercises  or  shows."  They  pro- 
hilHt  "all  trades,  manufactures,  agricultural  or  mechanical  employ- 
ment," except  when  the  same  are  works  of  necessity  and  do  not  in- 
terfere with  the  repose  and  religious  liberty  of  the  community.  They 
prohibit  any  part  of  a  tragedy,  opera,  or  dramatic  performance  or  ex- 
ercise. These  provisions  of  the  Penal  Code  are  clearly  violated  by  ev- 
ery performer  at  an  entertainment  of  the  stage  on  a  Sunday  in  the 
state  of  New  York,  and  make  him  guilty  of  a  misdemeanor,  punishable 
by  fine  and  imprisonment.  Section  269  of  the  Penal  Code.  The  con- 
tract of  employment  by  an  actor  to  perform  and  render  services  on  a  ' 
Sunday  is  absolutely  void  under  section  263  of  the  Penal  Code,  pro- 
hibiting all  labor,  excepting  works  of  necessity  and  charity,  and  cannot 
be  enforced  in  the  courts  of  the  state,  because  the  transaction  itself 
is  illegal.  Smith  v.  Wilcox,  supra ;  Bilordeaux  v.  Bencke  (Com.  PI.) 
9  N.  Y.  Supp.  507.  If  the  respondent's  construction  of  chapter  1481  of 
the  charter  were  to  prevail,  it  would  follow,  as  claimed  upon  the  ar- 
^ment  by  his  counsel,  that  singing,  dancing,  musical  numbers,  acts 
by  monologue,  and  sketch  performers,  and  all  the  usual  features  of 
the  music  hall  or  variety  theater,  excepting  only  those  specifically  pro- 
hi^ted,  are  permissible  on  Sundays.  Yet  the  provisions  of  the  Penal 
Code  referred  to  unmistakably  make  the  performance  of  those  acts  ille- 
gal, and  statutes  in  pari  materia  are  presumed  to  be  governed  by  ihe 
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same  spirit,  and  are  intended  to  be  harmonious  and  consistent.  Smith 
V.  People,  47  N.  Y.  331. 

The  referee  erred  in  holding  that  only  five  of  the  acts  oomplained  of 
were  violations  of  the  provisions  of  the  charter.  Each  of  the  20  acts 
set  forth  in  the  petition  constituted  a  clear  violation  of  the  law,  suffi- 
cient to  justify  a  revocation  of  the  license  and  the  arrest  and  punish- 
ment of  the  proprietor  and  performer.  The  law  is  plain,  and  there  can 
be  no  excuse  for  laxity  in  its  observance  or  enforcement  All  perform- 
ances in  theaters  or  other  places  of  public  amusement  and  entertain- 
ment oa  a  Sunday  are  prohibited. 

Ordered  acccM'dingly, 


BDBN  MUSBB  AMBRIOAN  CO.,  Umlted.  v.  BINGHAM.  Pc^ce  0(Hn*r. 
(Boprone  Court,  Special  Term,  New  York  Coaoty*  Jamiary  32,  190SO 

1.  Sunday— SBQuxATion — Public  Spostb— Shows. 

Pen.  Code,  |  265,  entitled  "Public  Sports,"  provides  that  all  shooting, 
hunting,  flsbing,  playing,  horse  racing,  gaming,  or  other  public  sport, 
enrdaes,  and  sbows  on  the  first  day  ot  the  wsel^  and  all  boIbb  dlstorblng 
tlie  peace  of  that  day,  are  prohibited.  Held,  that  the  wwd  "shows,"  undw 
the  mle  of  ejusdem  generis,  should  be  construed  to  mean  pohllc  shows  oat 
of  doors,  like  county  fairs,  horse  shows^  cattle  shows,  etc.,  and  did  not 
include  an  exhibition  of  paintings,  statnaiy,  wax  figures,  plaater  group- 
ings, end  cnrioB  In  a  mnaemii,  nnaoauupanied  by  any  mimical  or  stage 
entertalnmeit. 

2.  Bams— Desbcbation. 

All  acts  not  otherwise  unlawful  and  not  prohibited  by  statute  may  be 
lawfully  performed  an  Sunday. 

8.  Same— OonrsACTS. 

All  contracts  relating  to  private  business  not  prohibited  on  Sondi^,  If 
made  on  Sunday,  are  valid. 
{Sd.  Not&— For  cases  In  point;  see  Cent  IMg.  vol.  46,  Sunday,  H  S6-M.] 

Action  the  Eden  Musee  American  Company,  Limited,  against  one 
Bingham,  individually  and  as  police  commissioner  of  the  dty  of  New 
York,  to  restrain  defendant  and  the  police  force  of  the  city  of  New 
York  from  interfering  with  the  exhibition  of  plaintiff's  figtves,  curios, 
etc.,  on  Sunday.  On  motion  for  the  continuance  of  a  preliminary 
injunction  pendente  lite.  Granted. 

J.  Aspinwall  Hodge,  for  plaintiff. 

F.  K.  Pendleton,  Corp.  Counsel,  and  Terence  Farley,  AssL  Corp. 
Counsel,  for  defendant 

GREENBAUM,  J.  The  plaintiff  moves  for  the  a>ntinuance  pen- 
dente lite  of  a  preliminary  injunction,  which  restrains  the  defendant 
as  police  commissioner  from  interfering  with  its  Sunday  exhibition  of 
paintings,  statuary,  wax  figures,  plaster  groupings,  and  curios  where 
such  exhibition  is  unaccompanied  with  any  musical  or  stage  entertain- 
ment. It  is  conceded  that  the  exhibition  in  question  does  not  come 
within  the  condemnation  of  any  of  the  provisions  of  the  charter  of 
the  Greater  New  York  or  of  the  city  ordinances,  and  that  the  only 
question  is  whether  it  may  be  termed  a  "public  show,*'  within  the 
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meaning  of  section  S65  of  the  Penal  Code.   Said  section  265  Ss  entitled 

"Public  Sports,"  and  provides: 

"All  BhootlDK.  bunting,  flahing,  playing,  horaeradng,  gaming  or  other  public 
qwrt,  oEerdses  or  sbowa^  upon  tbe  first  day  of  the  week,  and  all  nolae  dla- 
torUng  the  peace  of  that  di^  ^re  pnAtttlted." 

The  judicial  interpretations  of  this  section  are  not  harmonious.  Peo- 
ple V.  Dennin,  35  Hun,  8S7,  was  a  case  where,  on  a  Sunday,  on  private 
grounds  and  with  the  consent  of  the  owner,  three  persons  played  ball 
by  simply  pitching  it  from  one  to  another  without  noise.  The  Gen- 
eral Term  on  appeal  unanimously  held  that  "the  essential  character 
of  the  crime  was  wantii^.  There  was  nothine  to  disturb  the  repose 
of  the  community."  In  People  v.  Moses,  140  N.  Y.  214,  36  N.  E.  499, 
the  defendant  was  convicted  of  the  crime  of  Sabbath  breaking  for 
fishing  on  Sunday  in  a  pond  belonging  to  a  club  of  which  he  was  a 
member.  The  pond  was  in  the  vicinity  of  a  public  highway  and  of 
residences,  and  within  the  view  of  a  number  of  people.  The  question 
there  raised  was  that  defendant's  act  did  not  constitute  a  "serious 
interruption  of  the  repose  and  religious  liberty  of  the  community." 
llie  defendant's  conviction,  however,  was  affirmed  by  a  vote  of  four 
judges;  the  three  others  dissentii^.  Of  the  four  judges,  three  held 
that  the  prohibition  of  fishing  on  Sunday  was  "absolute,"  irrespective 
of  the  g^ven  act  being  inoffensive  to  the  sensibilities  of  any  one.  The 
fourth  judge  concurred  in  the  result  upon  the  ground  tiiat  the  evi- 
dence in  the  record  was  sufficient  to  support  a  finding  of  the  trial 
court  "that  the  act  complained  of  was  committed  under  such  circiun- 
stances  as  to  constitute  a  serious  interruption  of  the  repose  and  re- 
ligious liberty  of  the  community."  It  is  thus  apparent  that,  while  a 
majority  of  the  court  affinned  iJie  conviction,  only  a  minority  thereof 
held  that  the  prohibition  against  fishing  on  Sunday  was  an  absolute 
one.  llie  opinion  in  tiiat  case  criticises  the  Dennin  Case,  supra,  by 
saying  that  it  had  not  been  correctly  decided,  and  proceeds  to  say  that 
ball  playing  on  Sunday,  "in  a  place  open  to  the  view  of  the  people 
who  may  be  in  the  vicinity  or  may  pass  by,  is  condemned  by  the 
principles  which  lie  at  the  bottom  of  me  Sunday  laws,  and  is  an  act 
of  playing  within  the  statute."  It  may  be  noted  in  passing  that  Chief 
Judge  Cullen,  who  was  then  a  justice  of  the  Supreme  C>)urt,  wrote 
the  opinion  in  the  General  Term  in  the  Moses  Case,  65  Hun,  162,  20 
N.  Y.  Supp^  9.  He,  too,  referred  to  the  Dennin  Case.  He  pointed 
out  that  the  latter  case  proceeded  upon  the  distinction  "that  while  only 
public  sports,  exercises,  and  pastimes  are  forbidden,  all  shooting,  hunt- 
ing, and  fishing,  etc.,  are  inhibited."  As  I  interpret  his  meaning,  he 
held  that  the  prohibition  against  "fishing"  was  absolute,  but  as  to 
"sport,  exercises,  or  shows"  it  was  necessary  to  establish  that  they 
were  "public,"  and  that  in  such  cases  "to  constitute  the  crime  the  act 
must  disturb  the  repose  of  the  community."  We  thus  find  that  four 
of  the  judges  in  the  Court  of  Appeals  sitting  in  the  Moses  Case,  being 
a  major^,  evidently  thought  that  the  disturbance  of  the  repose  of  the 
commtmtty  is  an  essential  element  in  the  crime  of  Sabbath  breaking. 

The  first  section  of  the  chapter  of  the  Penal  Code  treating  of  Sunday 
violations,  to  wit,  section  259,  reads: 
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"The  first  day  of  the  week  being,  by  general  consent,  set  apart  for  rest  and 
rellglona  nsee,  the  law  prohibits  the  doing  on  that  day  of  certain  acts  herein- 
aftw  qpedfled,  wbldi  are  aerloos  hitemiptloos  of  the  repoee  and  rellfloo 
llberiT  of  the  OHnmimltr*'* 

It  seems  reasonable,  seeking  the  legislative  intent  and  the  mean- 
ing of  the  subsequent  sections  of  the  same  chapter,  to  bear  in  mind 
the  positive  declaration  in  the  opening  section  of  the  chapter  that  the 
statute  contemplated  the  prohibition  of  the  acts  specified  in  the  various 
sections  as  "serious  interruptions  of  the  repose  and  religious  liberty 
of  the  community."  A  reading  of  section  265  in  connection  with  sec- 
tion 259  would  indicate  that  me  Legislature  must  have  had  in  mind 
that  "shooting,  huntinpf,  fishing,  playing,  horseradng,  and  gaming" 
were  prohibited  CHily  if  "public,"  because  after  Ae  word  "gaming" 
it  expressly  says  "or  otiier  public  sport"  Why  speak  of  "other  puMc 
sport,"  if  it  intended  to  restrain  "private"  sport?  It  doubtless  is  the 
fact  that  "shooting,  hunting,  ifishing.  and  horseracing'*  are  usually 
within  the  observation  or  hearing  of  others  than  those  engaged  in 
these  sports,  and  in  such  cases  there  would  appear  to  be  a  dear  vioU- 
tion  of  the  law.  But  in  the  cases  of  those  who  own  vast  presenres 
from  which  the  public  are  excluded,  and  where  no  one  but  a  tres- 
passer could  hear  the  report  of  a  gun  or  witness  the  act  of  fishing, 
assuredly  it  may  not  be  said  that  these  acts  are  "public."  That  tiie 
section  referred  to  "public"  acts  is  further  manifested  by  a  consid- 
eration of  the  words  "playing"  and  "gaming"  in  the  same  section. 
It  will  not  seriously  be  argued  that  any  act  of  "playing  or  g^araing,'' 
such  as  a  household  game,  quietly  enjoyed  in  one's  household  or  one's 
private  grounds,  out  of  the  view  of  tlie  "pat^c,"  was  intended  to  be 
prohibited  under  this  section. 

Applying  the  rule  of  ejusdem  p^eneris  in  amstruing  die  scope  of  the 
words  "other  public  sport,  exercises  or  show,"  it  is  necessary  to  con- 
sider the  speoiic  prohibitions  that  precede  the  above  quoted  words 
of  general  description.  "Shooting,  hunting,  fishing,  playing,  horse- 
racing,  gaming,"  are  specifically  inhibited.  Each  one  of  these  acts 
clearly  contemplates  outdoor  activity,  and  the  word  "public"  can  only 
reasonably  be  interpreted  as  limited  to  public  outdoor  acts.  The  words 
"sport,  exercises  or  shows"  are  in  consonance  with  this  interpreta- 
tion. "Sports"  and  "exercises"  both  indicate  action,  and  "shows"  un- 
doubtedly refers  to  e^diibitions  or  displays  like  county  fairs,  horse 
shows,  cattle  shows,  etc.,  which  are  conducted  in  the  open.  United 
States  v.  Buffalo  Park,  16  Blatchf.  (U.  S.)  189.  Fed  Cas.  No.  14,681, 
is  an  interesting  case,  which  construed  the  words  "other  shows"  in 
a  federal  statute,  which  provides  for  the  payment  of  a  tax  for  certain 
public  exhibitions,  performances,  etc.  These  words  were  strictly  lim- 
ited by  the  particular  ones  whidi  they  followed,  and  were  held  not  to 
include  a  driving  track  for  horseracing  open  to  the  public  In  my 
opinion,  the  acts  mentioned  in  section  265  refer  to  sucli  as  take  [^ce 
in  the  open  and  within  the  public  view,  and  therefore  toid  to  disturb 
the  peace  of  the  day.  I  do  not  think  it  was  intended  to  refer  to  acts 
performed  within  a  building  and  not  wible  to  a  passer-by.  My  con- 
clusions are  fortified  by  the  closing  phrase  of  section  265,  which  pro- 
hibits "ail  noise  disturtnng  the  peace  of  the  day,"  evidently  designed 
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to  cover  such  public  acts  as  would  not  properly  come  within  the  mean- 
ing of  the  words  "sport,  exercises  or  shows,"  but  which,  neverthe- 
less, would  be  offensive  to  the  community  and  be  "serious  interrup- 
tions of  the  repose  of  the  day."  The  peace,  the  quiet,  and  repose 
of  the  community  are  to  be  protected.  Where  these  are  not  disturbed, 
the  reason  for  the  law  ceases. 

That  such  was  the  legislative  intent  in  framing  section  265  of  the 
Penal  Gxle  is  further  made  apparent  by  referoice  to  section  277  of 
the  Penal  Code,  which  expressly  forbids  theatrical  and  other  per- 
formances. If  section  265,  whiai  was  enacted  simultaneously  with 
section  277,  is  to  be  given  the  broad  construction  that  a  "show"  is 
to  include  an  exhibition  of  paintings  or  works  of  art,  then  surely  a 
theatrical  performance  would  be  a  "show,"  and  come  under  its  con- 
demnation, and  there  would  have  been  no  need  for  the  specific  inhibi- 
tion  against  theatrical  and  other  performances  within  doors,  found  in 
section  277.  Independently  of  and  in  addition  to  all  that  has  been 
said,  it  is  to  be  observed  that  a  "show,"  within  the  meaning  of  section 
265,  should  not  be  construed  as  referring  to  an  exhibition  of  pictures, 
statuary,  and  passive  works  of  art,  if  we  consider  the  unquestioned 
acquiescence  by  the  public  authorities  during  all  the  years  in  the  pro- 
priety of  permitting  musemns  of  art  and  natural  history  and  libraries 
to  be  opened  to  the  public  on  Sunday.  Such  acquiescence  has  been 
recognized  as  a  proper  element  to  be  considered  in  the  construction  of 
a  statute.  Troup  v.  Haight,  Hopk.  372;  People  ex  rel.  Williams  v. 
Dayton,  55  N.  Y.  367;.  Power  v.  Village  of  Athens,  99  N.  Y.  592,  2 
N.  E.  609;  Matter  of  W.  S.  A.  &  P.  R.  R.,  115  N.  Y.  442,  22  N.  E. 
356;  United  States  v.  Alabama  R.  R.,  142  U.  S.  615,  12  Sup.  Ct  306, 
35  L.  Ed.  1134,  Section  277  is  an  evidence  of  the  exercise  of  the 
power  of  which  the  Legislature  believed  itself  to  be  possessed  ab- 
solutely to  declare  specific  acts  as  interferences  of  the  quiet  and  repose 
of  Sunday.  Hence  we  find  that  certain  theatrical  and  other  enter- 
tainments are  absolutely  prohibited  on  that  day,  irrespective  of  the 
fact  that  a  given  performance  which  comes  within  the  description 
of  the  forbidden  acts  may  be  so  quietly  done  that  no  serious  interrup- 
tion of  the  peace  of  the  commtmity  thereby  ensues.  In  such  a  case 
the  nal«d  proof  of  the  inhibited  performance  doubtless  would  con- 
stitute the  crime  unless  the  power  of  the  legislature  to  make  such  a 
law  were  questioned. 

But  in  the  case  before  me  it  is  unnecessary  to  consider  the  legisla- 
tive power  absolutely  to  forbid  the  doing  of  certain  acts  on  Sunday, 
irrespective  of  their  effect  on  the  quiet  and  repose  of  that  portion  of 
the  community  which  observes  that  day  as  the  Sabbath.  Nor  does 
the  circumstance  in  the  case  before  me  that  the  plaintiff  is  engaged 
in  a  Imsiness  affect  the  result.  As  will  be  later  shown,  all  acts  not 
otherwise  unlawful  and  not  prohibited  by  statute  are  lawful  on  Sun- 
day.  The  illegality  of  a  given  act  must  therefore  be  determined  by 
a  statute  forbidding  it.  Many  of  the  cases  that  have  considered  this 
question  arose  under  former  statutes,  which  have  been  in  some  respects 
repealed  and  in  others  modified.  The  English  cases  which  have  often 
been  dted  in  our  courts  arose  under  statutes  which  differ  from  ours. 
A  ^>od  illustraticm  will  be  found  in  a  reading  of  the  case  of  Boynton 
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V.  Pope,  13  Wend.  426,  429,  approved  in  Merritt  v.  Earle,  29  N.  Y. 
120,  86  Am.  Dec.  292.  In  that  case  Act  29  Car.  II  is  quoted.  Tt 
appears  that  under  that  act  a  person  was  prohibited  in  the  pursuit  of 
"iris  ordinary  calling  upon  the  Lord's  Day."  There  is  no  such  broad 
prohibition  under  our  statutes.  Section  266  forbids  "all  trades,  man- 
ufactures, agricultural  or  mechanical  employments  upon  the  first  day 
of  the  week,"  and  section  267  prohibits  '*all  manner  of  public  selling 
or  offering  for  sale  of  any  property,"  excepting  certdn  spedfied  arti- 
cles. As  was  said  in  Boynton  v.  Pope,  supra,  of  this  statute,  whidi 
is  substantially  like  the  one  in  force  when  that  case  was  dedded : 

"It  bas  no  reference  to  mere  private  cmitracts,  which  are  made  wlthoot  tIo- 
latlng  or  tending  to  prodnce  a  violation  of  the  public  order  and  solemnity  of 
the  day.  Elvery  one  la  permitted  In  those  respects  to  r^^olate  bU  conduct  Iqr 
the  dictates  of  his  own  consdwce." 

In  Merritt  t.  Earle,  supra,  it  is  said : 

"Hence  it  baa  been  beld  that  a  contract  made  on  Bimday  to  woric  tm  a  year 
was  good  and  not  wltbln  tbe  statute  Idttng  Bex  t.  Inhabitants  at  WUtnasta, 
7  B.  ft  O.  006].'' 

Tbe  English  case  of  Sandiman  v.  Breach,  7  B.  &  C.  100,  is  also  there 
cited  with  approval  as  follows: 

"It  was  held  that  the  statute  did  not  Include  the  driver  and  owner  of  a  stags- 
coach,  and  that  the  plaintiff  might  recover  damages  of  the  owner  of  tbe  coach 
for  not  tranqwrting  him  on  Sunday  In  pursuance  of  a' contract  to  be  executed 
on  that  day,  inasmuch  as  the  statute  did  not  make  It  illegal  for  stagecoaches 
to  travel  on  that  day.  Tbe  statute  does  not  prohibit  the  transportation  of 
property  on  the  Sabbath,  either  by  land  or  water;  and  therefore  a  contract 
made  for  tbe  tnuugjiortatloD  of  property  on  that  day  would  not  come  within 
Its  pnrtilbltlon.  At  cmnmon  law  the  observance  of  the  Sabbatb  was  a  dnty  of 
imperfect  obligation.  Bex  v.  Brotherton,  2  Str.  702,  Any  private  business 
may  be  lawfully  done  which  the  statute  does  not  prohibit,  and  all  contracts  re- 
lating thereto  are  valid.  Boynton  v.  Paige,  IS  Wend.  420.  It  was  held  la 
Harrison  v.  Marshall,  4  H  D.  Smith,  271,  that  In  an  action  for  an  injury  to  a 
thing  hired  it  was  no  defense  that  it  was  hired  oa  Sunday.  In  Massachusetta 
It  has  been  held  that  a  promlssHy  note  made  on  Sunday  Is  good.  Gew  t.  Put- 
nam, 10  Mass.  311." 

In  Eberle  v.  Mehrbach,  56  N.  Y.  682,  a  contract  for  the  sale  of  a 
house  on  Sunday  was  held  not  to  be  in  violation  of  the  statute,  and 
"evidence  that  defendants  were  in  die  habit  of  exposing  horses  for 
sale  was  held  immaterial,  as  the  question  was  simi^y  as  to  what  was 
the  character  of  the  particular  transaction." 

I  am  aware  of  a  few  recent  decisions  of  the  Spedal  Term  of  the 
Supreme  Court  in  the  Second  Department,  of  which  Gale  v.  Bingham, 

109  N.  Y.  Supp.   ,  is  typical,  construing  the  words  "public  show" 

in  section  265  of  the  Penal  Code  as  applicable  to  what  are  there  des- 
ignated as  "moving  picture  shows" — a  conclusion  that  might  be  urged 
as  at  variance  wi&  my  interpretation  of  that  secticm.  A  reading  of 
die  opinion  of  the  learned  justice  who  so  hdd  will,  however,  indicate 
that  it  appeared  to  liave  been  taken  for  granted  that  section  265  re- 
ferred to  "public  shows,"  whether  in  a  building  or  in  the  open,  and 
that  moving  pictures  were  "public  shows."  I  do  not  regard  these 
decisions  as  in  harmony  with  those  of  the  appellate  courts  or  of  other 
Spedal  Term  justices.  Matter  of  Hammerstein  (recently  decided) 
108  N.  Y.  Supp.  197,  involved  the  construction  of  section  1481  of 


Digitized  by  Google 


Sup.  Ct)     KEITH  *  PBOOTOB  AHUBEHENT  CO.  T.  BINGHAM.  205 


the  city  charter  (Laws  1897,  p.  522,  c  378).  As  I  read  the  opiuion 
in  the  case  it  was  there  held  that  "all  classes  of  public  exhibitions  such 
as  are  usually  conducted  upon  a  stage  for  the  observation  and  amuse- 
ment of  the  public"  come  within  the  condemnation  of  the  Sunday  laws. 
In  the  facts  before  me  itiere  is  no  question  of  any  stage  performance 
presented. 

An  interesting  resume  of  the  origin  of  Sunday  laws  and  of  the  Eng- 
lish decisions  on  the  subject  will  fa«  found  in  Story  v.  Elliott,  8  Cow. 
27,  30,  18  Am.  Dec.  423,  in  the  opinion  of  Chief  Justice  Savage,  who, 
among  other  things,  says : 

"Sunday  18  stated  In  all  tbe  books  to  be  dies  non  jnrldlcns ;  not  made  bo  by 
■tatnte,  but  by  a  canon  of  the  charch,  incorporated  Into  the  commoD  law. 
According  to  the  history  given  by  Lord  Mansfield  in  the  case  of  Swan  t. 
Broome,  3  Burr.  1097,  2  BI.  52li,  anciently  the  courts  of  Justice  did  sit  on  Bnn- 
day.  *  *  *  By  the  common  law,  then.  It  appears  all  judicial  proceedli^ 
are  prohibited.  All  other  acts  are  lawful  unless  prohibited  by  statute.** 

In  Miller  v.  Roessler,  4  E.  D.  Smith,  234,  235,  Judge  Ingraham  held : 

*Tnie  mere  making  of  a  baritatn  on  Sunday,  however  much  It  may  violate 
the  moral  law,  Is  not  prohibited  by  statute  In  this  state,  and  was  not  void  at 
common  law." 

"Latrar  performed  on  Sunday  la  not  ipso  facto  Ul^al."  Snn  Ass'n  t. 
Tribune  Ass'n,  44  N.  Y.  Super.  Ot  186,  141. 

In  Merritt  v.  Earle,  29  N.  Y.  116,  122,  86  Am.  Dec.  292,  it  is  said: 

"At  cmnmon  law  the  observance  of  tbe  Sabbatb  was  a  duty  of  Impofect 
obligation.   Bex  r.  Brotherton,  2  Str.  702." 

It  seems  to  me  dear  from  these  high  authorities  that,  if  the  statute 
does  not  interdict  exhibitions  of  the  kind  the  plaintiff  is  desirous  of 
conducting  on  Stmdays,  then  the  circumstance  that  it  is  a  private  busi- 
ness enterprise  does  not  bring  it  within  the  bar  of  any  of  the  Sunday 
laws.  As  the  injunction  is  here  expressly  limited  to  plaintiff's  exhibi- 
tion of  paintings,  statuary,  and  other  objects,  and  is  not  intended  to 
permit  any  entertainment  of  the  stage  or  of  a  musical  nature,  the  plain- 
tiff should  not  be  interfered  with  by  the  police  in  the  exhibition  which 
it  is  asserted  it  is  now  conducting. 

Motion  granted.   Settle  order  on  notice. 


KEITH  ft  PROCTOR  AMUSEMENT  00.  V.  BINOHAH.  Police  Com'r,  et  al. 

(Supreme  Court,  Special  Term,  New  Tork  Oonnty.  January  22,  1008.) 

1.  SuKDAT—SaonLATioN— Shows— Statutes. 

Pct.  Code,  S  265,  prohibits  all  shooting,  hunting,  fishing,  pitting,  horse 
nudng,  gaming,  or  other  public  sports,  exercises,  or  shows,  and  all  noise 
dIstarMng  tbe  peace  of  the  day,  on  Sunday ;  and  section  277  provides  that 
the  performance  of  any  tragedy,  comedy,  opera,  ballet,  Caice,  negro  mln- 
Btrelsar,  n^;n>  or  other  dancing,  wrestling,  boxing,  qmrring  nxites^  trial  of 
strength,  or  any  part  or  parts  therein,  or  any  circus,  equestrian  or  drama- 
tic [>^ormance  or  exercise,  or  any  performance  or  exercise  of  Jugglers,  ac- 
Tobate,  club  pOTformances,  or  rope  dancers,  on  Simday,  shall  constitute  a 
misdoneanor.  Held,  that  section  265  relates  only  to  public  outdoor  ex- 
hibitions, and  that  the  word  "shows,"  as  there  used,  did  not  Indnde  a 
combination  lecture  and  moving  picture  show,  accompanied  musical 
•elections^  In  a  th^ter  cm  Sunday. 
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2.  Saue—Imuobal  Pictdbks. 

Tbat  the  ezbibltlon  of  plctaree  In  a  theater  on  Sunday  did  not  con- 
Btltute  a  violation  of  Pen.  Code.  S  265,  prohibiting  exercises  and  shows 
on  Sunday,  did  not  deprive  the  police  of  the  right  to  suppreas  the  ex- 
hibition of  pictures  of  an  Indecent  character  tending  in  any  way  to  corrupt 
morals ;  It  being  the  duty  of  the  police  to  suppress  audi  shows  on  ereiy 
day  of  tlie  weelc. 

Action  by  the  K^ith  &  Proctor  Amusement  Company  against  one 
Bingham,  as  police  commissioner  of  the  city  of  New  York,  to  restrain 
the  police  authorities  of  the  city  from  closing  or  attempting  to  close 
plaintiff's  theater,  located  in  sudi  city,  etc.,  on  Sundays.  On  applica- 
tion for  continuance  of  a  preliminary  injunction  pendente  lite.  Appli- 
cation granted. 

Maurice  Goodman,  for  plaintiff. 

F.  K.  Pendleton,  Corp.  Counsel,  and  Terence  Farley,  Asst.  Corp. 
Counsel,  for  defendant. 

DAVIS,  J.  This  action  is  brought  to  restrain  the  police  author- 
ities of  New  York  City  from  closing  or  attempting  to  close  on  Sun- 
days the  theater  of  the  plaintiff,  located  at  No.  112  East  lS5th  street. 
The  plaintiff  also  asks  that  the  defendants  be  retrained  from  entering 
the  theater  except  for  the  purpose  of  making  such  inspection  as  is 
lawful,  and  except  for  the  purpose  of  preserving  the  peace  or  to  ex- 
ecute warrants  of  arrest  of  persons  on  the  premises,  or  other  lawful 
warrants,  or  for  the  purpose  of  making  an  arrest  in  good  faith  for 
the  commission  of  a  felony,  or  an  arrest  for  a  misdemeanor  committed 
in  their  presence.  Finally,  plaintiff  asks  for  an  injunction  restraining 
the  police  from  interfering  with  the  use  of  this  theater  by  the  plain- 
tiff on  any  Sunday  for  the  presentation  therein  of  lectures,  etc.,  and 
the  sacred  or  educational  pictures  connected  therewith,  provided  that 
such  lectures  and  pictures  are  presented  in  such  a  manner  as  not  to 
disturb  the  public  peace  or  amount  to  a  serious  interruption  of  the 
repose  and  religious  liberty  of  the  community.  The  plaintiff  has  ob- 
tained a  temporary  injunction,  with  an  order  to  show  cause  why  it 
should  not  be  continued  during  the  pendency  of  the  action. 

The  question  now  before  the  court  is  whether  this  injunction  should 
be  continued  during  the  pendency  of  the  action.  The  production  which 
the  plaintiff  seeks  to  protect  from  police  interference  on  Sundays  con- 
sists of  a  so-called  sacred  lecture,  illustrated  b^  moving  pictures,  ac- 
companied by  scriptural  readings  and  music  churned  to  be  appropriate 
to  the  subject  presented.  If  this  production  were  simply  a  lecture,  it 
would  be  lawful,  under  the  ordinance  approved  hy  the  mayor  on  De- 
cember 19, 1907,  so  long  as  it  is  given  in  such  a  manner  as  not  to  disturb 
the  public  peace  or  amount  to  a  serious  interruption  of  the  repose  and 
religious  liberty  of  the  community.  But,  obviously,  it  is  not  merely  a 
lecture.  It  is  a  combination  of  a  lecture  and  a  moving  picture  show. 
It  is  a  moving  picture  show,  explained  by  a  lecturer,  and  made  more 
interesting  by  music.  In  his  brief  the  plaintiff's  attorney  in  effect 
concedes  that  the  entertainment  is  really  a  moving  picture  show,  and 
that  the  only  question  before  the  court  is  whether  such  a  show  is  il- 
.  legal.   He  claims  that  there  is  no  provision  of  law  forbidding  such  a 
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show.  On  the  other  hand,  the  defendant  expresses  the  view  that  sec- 
tion 277  of  the  Penal  Code  prohibits  plaintiff's  show.  His  real  and 
most  serious  contention,  however,  is  that  it  offends  the  provisions  of 
section  265  of  the  Penal  Code ;  and  the  meaning  of  that  secticm  is  the 
real  issue  before  the  court.  That  section  reads  as  follows : 

"Sec.  265,  Public  Sports.  All  shooting,  hunting,  fishing,  playing,  horseracing, 
gaming  or  other  public  sporta,  exercises  or  shows,  upon  the  first  day  of  the 
week,  and  all  noise  disturbing  the  peace  of  the  day,  are  problblted." 

The  defendant  contends  that  the  word  "show,"  as  used  in  this  sec- 
tion, should  be  given  its  broadest  meaning.  If  thus  interpreted,  it 
would  include  the  plaintiff's  show.  It  would  embrace  shows  of  every 
description.  On  the  other  hand,  the  plaintiff  claims  that  the  word 
"show"  must  be  given  a  restricted  meaning,  so  restricted  as  to  include 
only  such  shows  as  are  presented  out  of  doors  in  Ae  public  view.  The 
Sunday  laws  are  found  in  sections  of  the  Penal  Code  numbered  269 
to  277,  both  inclusive;  These  sections  constitute  a  single  chapter, 
and  furnish  a  comprehensive  and  consistent  bod^  of  law  for  securing 
the  repose  and  religious  liberty  of  the  community  on  the  first  day  of 
the  week.  For  instance,  this  chapter  covers  the  subject  of  Sunday 
labor,  sports,  trades,  manufactures  and  mechanical  employments,  pub- 
lic traffic,  service  of  legal  process,  compelling  adoption  of  a  form  of 
belief,  preventing  performance  of  religious  acts,  disturbing  religious 
meetings,  processions  and  parades,  and  theatrical  performances.  Con- 
fining our  consideration  to  the  question  of  prohibited  shows,  it  is  evi- 
dent that  the  Legislature  aimed  at  preventing  those  shows  which  in 
its  (^union  disturbed  the  repose  of  tiie  community.  Its  object  is  at- 
tained under  secticHis  265  and  277  of  the  Penal  Code.  The  latter 
section  obviously  refers  to  indoor  entertainments  only.  This  is  ap- 
I».rent  from  tile  penal  clauses  of  the  section.  They  impose  a  penalty 
upon  the  owner  or  lessee  of  any  building,  etc,  in  which  the  prrfiibited 
show  is  given,  and  declare  a  forfeiture  of  the  license  of  any  manager 
using  the  building  for  such  a  purpose.  And  likewise  it  is  apparent 
that  the  moving  picture  show  in  the  case  at  bar  does  not  come  within 
the  purview  of  this  section.  Many  performances  are  specifically  pro- 
hibited therein,  but  under  none  of  them  can  we  properly  classify  mov- 
ing pictures. 

As  these  pictures  are  not  condemned  by  section  277,  it  remains  to 
determine  whether  section  265  includes  tiiem.  I  am  of  the  opinion 
that  the  latter  section  applies  to  shows  exhibited  outdoors  only.  It 
follows,  then,  that  the  Sunday  law  prohibits  all  shows  of  whatever 
kind  when  exhibited  outdoors  in  the  public  view  and  only  certain 
specified  shows  when  exhibited  indoors,  the  former  by  section  265 
and  the  latter  by  section  277.  This  interpretation  is  reasonable  and 
natural,  and  gives  full  effect  to  both  sections.  It  is  consistent  with 
what  we  must  assume  to  have  been  the  legislative  intent  not  to  have 
one  section  of  the  law  cover  matters  already  fully  tre^ed  in  another 
section  of  the  same  chapter.  If,  as  claimed  by  tiie  defendant,  the 
word  "show''  in  section  265  covers  all  shows,  whether  indoor  or  out- 
door, section  277  becomes  superfluous  and  unnecessary,  because  then 
■the  various  indoor  shows  therein  specified  would  be  embraced  also 
within  section  265  and  prohibited  by  it    We  are  not  at  liberty  to 
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adopt  a  ronstruction  leading  to  such  a  result.  Furthermore,  in  seek- 
ing the  meaning  of  the  words  "other  pid>lic  *  *  •  shows,"  as 
used  in  section  365,  we  should  apply  the  ejusdem  generis  canon  of 
statutory  cOTStruction.  Thus  interpreted,  these  words  necessarily  re- 
fer only  to  those  shows  which  are  outdoor  in  public  view.  The  sec- 
tion first  enumerates  shooting,  htmting,  fishing,  playing,  horse  racing 
and  gaming.  These  acts  all  have  the  common  attribute  of  being  out- 
door and  within  public  view.  Under  this  method  of  a>nstruction  the 
succeeding  words,  "of  other  public  sports,  exercises,  or  shows,"  must 
have  the  same  attribute  and  he  deemed  to  refer  only  to  outdoor  shows. 
"The  rule  which  usually  obtains  in  cases  of  this  kind  is  that,  where 
general  words  follow  specific  words  designating  certain  special  things, 
the  general  words  are  to  be  limited  to  cases  of  the  same  general 
nature  as  those  which  are  specified."  People  v.  Richards,  108  N.  Y. 
139,  15  N.  E.  375,  2  Am.  St.  Rep.  373. 

This  section  has  been  recently  under  consideration  by  Mr.  Justice 
Greenbaum  in  the  Case  of  Eden  Musee  American  Company,  108  N. 
Y.  Supp.  SOO,  and  his  esdiaustive  opinion  |ust  handed  down,  em- 
bodying the  results  of  his  study  of  this  section,  ccmfirms  me  in  the 
omclusions  reached  herein.  The  views  expressed  herein  are  not  in 
ronfiict  with  those  of  Mr.  Justice  O'Gorman  in  the  Hammerstein  Case, 
108  N.  Y.  Supp.  197.  That  case  was  decided  under  section  1481  of 
the  charter,  which  appears  to  have  been  superseded  since  by  a  corpora- 
tion ordinance  passed  December  17,  1907,  and  which  does  not  cover 
the  subject  of  moving  pictures. 

Of  course,  the  views  expressed  in  this  opinion  have  no  reference 
to  any  exhibition  of  pictures  of  a  salacious  or  otherwise  indecent  char- 
acter, or  which  tend  in  any  degree  to  corrupt  morals.  It  will  be  the 
duty  of  the  police  to  suppress  such  shows  on  every  day  of  the  week. 
In  the  interest  of  public  order,  and  to  avoid  the  bewilderment  and 
confusion  in  police  administration  which  necessarily  accompanies  the 
existence  of  numerous  injunctions  against  the  department,  it  would 
be  desirable  to  deny  the  motion  for  an  injunction,  especially  where 
the  court  is  convuiced,  as  in  this  case,  that  tJie  ^Uce  would  be  guided 
by  the  court's  statement  of  the  law  and  refrain  from  molesting  the 
plaintiff  in  his  lawful  bu»ness.  But  as  it  is  important  to  have  an 
appellate  tribunal  pass  upon  the  questions  involved  because  of  the 
conflict  of  views  on  this  subject  in  different  departments,  the  motion 
to  continue  the  injunction  pending  the  action  is  granted. 


PDOPLE  ex  tel.  VALENSI  T.  FLTNN,  Warden,  etc 

(Supreme  Court,  Special  Term,  New  York  Gonnty.  Janaarr  22,  1008.) 

BunDAT—DBSBOBATioN— Shows. 

An  exhibition  of  a  stereoptlcon  and  pictures  operated  by  an  antomatlc 
Blot  machine  device,  together  with  certain  other  machines  which,  on  the 
Insertion  of  mon^  in  the  slot,  communicated  certain  musical  selectkms 
to  the  operator,  andlble  to  him  alone,  did  not  constitute  a  Tlolatlim  of 
Pen.  Code,  I  205.  prohibiting  ahows  oa  the  first  day  ot  the  week. 
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Habeas  ou-pus  by  the  people,  on  the  Felati<m  of  one  Valena,  against 
one  Flynn,  as  warden,  etc.   Writ  granted.  Relator  discharged. 

S.  B.  Rosenthal,  for  relator. 

W,  T.  Jerwne,  Dist  At^.,  for  respondent 

GREENBAUM,  J.  From  the  return  to  the  writ  of  habeas  corpus 
it  appears  that  the  relator  was  cconmitted  by  a  city  magistrate  for  an 
alleged  violation  of  the  provisi<»is  of  section  £65  of  the  Penal  Code. 
The  charges  laid  against  the  relator  were  that  <mi  Sun<^,  De«mber 
29,  1907,  he  kept  and  maintained  on  the  premises  112  'Hiird  avenue, 
in  the  borough  of  Manhattan,  "a  show  consisting  of  an  exhibition  of 
a  stereopticon  and  many  pictures  portraying  the  attack  on  the  soutF-t 
gate  of  Pekin  by  means  of  an  automatic  slot  machine  device,"  whidi 
operated  "upon  die  insertion  of  a  cent  into  a  slot,"  and  "of  certain  other 
niadiines,  each  (grated  by  the  insertion  of  a  cent  in  a  slot,  which 
communicated  through  the  ears  of  the  person  so  operating  the  machine 
certain  musical  selections,  to  wit.  La  Marseillaise,  the  Star  Spangled 
Banner,  selections  from  the  opera  Les  Huguenots  as  rendered  by 
Caruso,  etc. ;  the  said  music  being  audible  only  to  the  person  using  said 
machine."  The  views  expressed  by  me  in  the  opinion  this  day  filed 
in  the  case  of  Eden  Musee  American  Co.,  Limited,  v.  Theodore  A. 
Bingham,  Commissiraier,  108  N.  Y.  Supp.  200,  lead  me  to  hold  that  the 
described  exhibition  in  the  complaint  upon  which  the  relator  was  com- 
mitted did  not  constitute  a  violation  of  section  265  of  the  Penal  Code. 

The  writ  is  sustained,  and  the  relator  discharged. 


PEOPLn  ex  ret  TALBNSI  t.  LTNGH  et  at 

(Snpreme  Gotut,  Spedal  Tferm,  New  York  Ooxmty.  January  22,  1006.) 

Suhdat— Desbcbatioiv— SmtropnooN  Picrnma 

An  exblbltlMi  of  Btraeoptlcon  plctares  cast  on  a  canvas  on  Sunday,  and 
a  lecture,  ctnudBtlnff  of  tbe  names  and  deecrlptiona  of  the  plctares,  etCq 
did  not  constltnte  a  violation  at  Pen.  Obde,  |  265,  prohibiting  all  sbootiiw, 
hnntlDg,  Ashing,  playing,  horse  radni^  gaming,  or  otbec  pnbllc  spwta 
exendseSf  ot  Aiinra  ni  Sonday,  and  all  noise  dlstnzUng  tbn  peace  of  the 
day. 

Habeas  corpus  by  the  people,  on  the  relation  of  one  Valensi,  against 
one  Lynch,  as  keeper  of  the  dty  prison,  and  others.  Writ  granted. 
Petitioner  released. 

S.  B.  Rosenthal,  for  relator. 

W.  T.  Jerwne,  Dist.  Atty.,  for  respondent 

GREENBAUM,  J.  The  relator  was  committed  by  one  of  the  mag- 
istrates of  the  City  Magistrates'  Court  on  a  charge  of  violating  the 
provisions  of  section  265  of  the  Penal  Code.  The  alleged  violation  is 
stated  to  have  consisted  of  "an  exhibition  gfiven  on  Sunday,  Decem- 
ber 29,  1907,  at  No.  122  Park  Row,  borough  of  Manhattan,  at  which 
exhilntion  many  pictures  were  cast  upon  a  canvas  by  means  of  stereopr 
ticcxi  machines."  The  aforesaid  pictures  were  shown  on  the  canvas, 
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and  as  they  appeared  the  relator  gave  the  names  and  descriptions  of 
them.  The  views  which  I  have  expressed  in  the  opinion  this  day  by 
me  filed  in  the  case  of  Eden  Musee  American  Co.,  Limited,  v.  Theo- 
dore A.  Bingham,  Commissioner,  108  N.  Y.  Supp.  200,  lead  me  to 
hold  that  ^e  relator  was  unlawfully  committed. 

The  writ  of  habeas  corpus  is  sustained,  and  the  relator  released  fnxn 
custody. 


INMAN  et  al.  T.  P.  N.  BURT  CX>. 

(Snpreme  Court.  Appellate  Division,  Tbird  Departmoit.    Janaarr  8,  1908.> 

1.  Notation— SuBsnTimoH  or  New  Obligation. 

To  constltnte  a  contract  of  novation,  the  origbial  Indebtednen  or  obliga- 
tion must  be  extingulBlied.  and  a  mntoal  agreement  made  among  tlie  par- 
ties to  the  old  and  new  obllgatlona,  wlien^  the  new  la  ntwtltated  flur 
the  old. 

[Ed.  Noto^I^  caaea  in  point,  see  Gent  Dig.  vol.  87,  Novation,  If  l-lj 

i,  Sun—SuBSTiTUTion  of  Dibtob— BvinincE. 

Plaintiffs  sold  a  machine  to  B.  for  use  in  his  teetory.  Later,  before 
paying  for  the  machine,  B.,  bill  of  sale,  transferred  all  of  his  personal 
property  In  the  factory  to  defendant.  Thereafter,  defendant  wrote  to 
plaintiffs,  complaining  that  the  machine  was  -not  satisfactory,  and  de- 
manding that  they  make  it  so  before  a  specified  date.  PlaintlffB  had  writ- 
ten to  B.  previously,  demandii^  payment  It  was  not  shown  that  ther& 
was  a  mutual  agreemrat  by  which  defendant  assumed  the  contract  with 
plaintiffs,  and  B.'s  liability  was  extinguished,  nor  that  B.  and  defendant 
made  any  agrement  for  plaintiffs'  benefit  Held,  that  there  was  no  anb- 
stitntion  of  parties,  so  as  to  render  defendant  liable  for  the  price  of  the- 
machina 

[UdL  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  37,  Novation,  S  6.] 
8.  FftADos,  BrATun  or— SumoiBifor  or  Wainno— ConrsnTs  or  MsKoaAn- 

DUH. 

After  a  sale  1^  plaintiffs  to  B.  of  a  machine  iac  jmet  In  his  factory,  bo, 

by  bill  of  sale,  transferred  all  machinery,  appliances,  and  personal  prop- 
erty in  the  factory  to  defendant  Thereafter  defendant  wrote  to  plaintiffs 
that  the  machine  would  not  work  satisfactorily,  and  that  plaintiffs  could 
tiave  one  more  chance  to  demonstrate  tliat  they  could  make  the  machine  do 
satisfactory  worli.  Beld,  that  such  letter  did  not  constitute  a  sufficient 
memorandum  In  writing  of  the  contract  to  r^der  defendant  liable  for  the 
debt  as  it  contained  do  promise  saffldent  under  the  statute  of  frauds,  and 
expressed  no  consideration  or  terms  of  parchase,  and  made  no  reference 
to  any  agreanoit  cmtalnlng  them. 

Appeal  from  Trial  Term,  Montgomery  County. 

Action  by  Horace  Inman  and  another  against  the  F.  N.  Burt  Com- 
pany. From  a  judgment  for  plaintiffs  and  an  order  denying  a  mo- 
tion for  a  new  trial,  defendant  appeals.  Reversed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG^ 
COCHRANE,  and  SEWEIX,  JJ. 

Wallace  Thayer,  for  appellant 
Henry  V.  Borst,  for  respondent 

SEWELL,  J.  The  complaint  alleges  that  on  or  about  the  1st  day  of 
November,  1906,  the  plaintiff  sold  and  delivered  a  machine,  known  as 


Digitized  by  Google 


Sup.  Ct) 


INHAM  T.  F.  N.  BITBT  GO. 


211 


a  "lining  and  drying  machine/'  for  whidi  the  defendant  pr<»nised  and 
agreed  to  pay  the  sum  of  $1,100. 

The  plaintiffs  attempted  to  establish  the  liaWlity  of  the  defendant 
by  proof '  showing  that  in  January,  1904,  they  entered  into  an  agree- 
ment with  one  Fred  N.  Burt,  whereby  they  were  to  manufacture,  erect, 
and  complete  the  machine  in  question  for  the  sum  of  $1,100,  which 
Burt  agreed  to  pay ;  that  the  machine  was  constructed  and  set  up  in 
Burt's  factory  about  March  1,  1905 ;  that  Burt  claimed  it  would  not 
do  the  work  it  was  intended  to  perform,  and  refused  to  accept  and 
pay  for  it;  that  on  the  1st  day  of  September,  1906,  Burt  transferred 
to  the  defendant,  by  a  ImII  ot  sale,  "all  machinery,  appliances,  tools, 
chattels,  and  personal  property  of  every  kind  and  description  in  and 
around  the  box  factories  'A,*  'B,'  and  *C,'  operated  by  first  party  in 
the  city  of  Buffalo,  N.  Y.,  it  being  intended  by  this  instrument  to 
transfer  and  convey  to  second  party  all  of  the  personal  property  owned 
by  the  first  pertainitlg  and  appertaining  to  his  paper  box  and  litho- 
graphic printing  business,  conducted  heretofore  in  the  city  of  Buffalo, 
imder  the  name  of  Fred  N.  Burt,"  and  that  a  letter  was  thereafter 
written,  in  behalf  of  the  defendant  OMnpany,  of  which  the  following 
is  a  copy: 

■^October  24tli.  180& 
"Inman  Mfg.  OtK,  Amaterdam,  N.  T.— Qentlemai :  Since  receiving  your  last 
letter,  we  have  received  new  parts  and  new  caDvas,  and  put  tbem-  on  the  lin- 
ing machine,  and  have  done  our  best  to  get  the  machine  to  do  satisfactory 
work,  but  we  have  not  yet  met  with  any  snocess.  We  will  let  the  machine 
stand  until  November  first,  and  If  yon  wish  to  come  on  and  satisfy  yourself 
that  it  will  not  do  wttsfactory  work,  you  are  at  liberty  to  do  so.  Notwltb- 
atandlng  all  that  has  been  written  and  said  about  this  very  unsatisfactory  mn- 
cblne^  we  will  give  you  one  more  chance  to  demonstrate  that  you  can  make 
the  machine  do  aatlsfiictory  woA,  proTlded  yon  make  tbe  d^onstratlon  be- 
tweea  now  and  November  first 

"Yours  truly,  P.  N.  Burt  Co.* 

It  was  not  shown  that  there  was  a  mutual  arrangement  among  the 
parties  by  which  the  defendant  assumed  the  contract  with  the  plaintiff 
and  the  liabili^  of  Burt  was  extinguished  or  released;  nor  did  it  ai>- 
pear  that  Burt  and  the  defendant  made  any  agreement  for  the  benrat 
of  the  plaintiffs.  On  the  contrary,  the  plaintiffs'  letter  to  Burt,  dated 
October  16,  1906,  in  which  they  wrote,  "We  have  filled  our  contract 
and  did  first-class  lining  and  sent  new  canvas  belt  and  parts  to  take 
the  place  of  temporary  pieces,  as  per  arrangements  made  with  your 
Mr.  Palmer,  and  we  now  demand  our  money  as  the  machine  is  your 
property,"  shows  that  the  plaintiffs  were  not  a  party  to  any  such  ar- 
rangements or  agreement  1^  adoption  or  otherwise,  and  that  they  un* 
derstood  that  their  contract  with  Burt  still  subsisted.  It  is  quite  dear 
from  what  appears  in  the  record  that  the  case  was  tried  upon  tiie  the- 
ory that  the  legal  result  of  the  defendant's  letter  was  a  substituticm  of 
parties.  The  court  charged  the  jury  that: 

"For  the  purpose  of  this  case,  it  stands  before  yon  as  if  the  defendant  com- 
pany had  made  the  agreement  for  the  purchase  of  the  machine." 

I  think  this  case  is  distinguishable  from  a  case  of  novation.  To 
constitute  a  contract  of  novation  the  original  indebtedness  or  obliga- 
tion must  be  extinguished.  There  must  be  a  mutual  agreement  among 
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the  parties  to  the  old  and  the  new  obligation,  whereby  the  new  obliga- 
tion is  substituted  for  the  prior  one.  Ryan  v.  Pistone,  89  Hun,  78,  35 
N.  Y.-  Supp.  81.  The  bill  of  sale  executed  by  Burt  only  passed  title 
to  the  prc^erty  then  owned  bv  him.  It  imported  no  promises  on  the 
part  of  the  defendant  to  purchase  the  machine  or  to  assume  the  con- 
tract There  is  nothing  in  the  case  to  show  that  any  of  the  parties 
intended  to  novate,  and  my  conclusion  is  that  the  only  questi<»i  pre- 
sented is  whether  the  defendant  became  bound  to  pay  the  purchase 
price  of  the  machine  by  reason  of  &e  letter  of  October  24,  1906.  I  am 
inclined  to  the  view  that  the  letter  does  not  contain  an  agreement  of 
any  kind,  but  it  is  unnecessary  to  consider  that  question ;  lor,  if  it  im- 
ports a  promise  on  the  part  of  the  defendant,  it  is  insufficient  in  form 
under  the  requirements  of  the  statute  of  frauds.  It  does  not  express 
any  consideration  or  terms  of  purchase,  nor  refer  to  any  agreement 
containing  them,  and  it  is  impossiUe  to  say,  from  the  contents  of  the 
letters,  what  the  contract  in  fact  was,  and  hence  is  wholly  ineffectual 
for  the  purposes  of  a  note  or  memorandum  in  writing  of  any  contract 
whatever.  In  Brauer  v.  Oceanic  S.  N.  Co..  178  N.  Y.  839,  70  N.  E. 
863,  the  court  said : 

"The  general  rale  la  held  by  tbls  court  to  be  tbat  a  note  or  memorandum 
snffldott  to  take  a  contract  out  of  the  operation  of  the  statute  of  fraads  must 
state  tbe  wbole  contract  witb  reasonable  certainty,  so  tbat  tbe  substance  tba«- 
of  may  be  made  to  appear  from  the  record  Itself  without  regard  to  parol  evl- 
dence"— <!ttlns  Ward  t.  Hasbnnu^  169  N.  Y.  407,  02  N.  B.  434 ;  Drake  r.  Sea- 
man. 9T  N.  Y.  230. 

It  follows  that  the  order  and  judgment  appealed  from  should  be  re- 
versed and  a  new  trial  granted,  with  costs  to  abide  the  event.  All 
concur,  except  JOHN  M.  KELLOGG,  J.,  in  result. 


PSOPI^  T.  WHITE). 

(Supreme  Court,  Appelate  Dirlslon,  Third  Department  January  8,  190S.) 

GucB— Rbouuttohs— PBNALma  nm  Yioiatiohb— Paisoira  Liable. 

Under  Laws  1900,  p.  24,  c.  20.  I  9.  as  amended  by  Laws  1901.  p.  1841. 
c.  MS,  providing  that  deer  shall  not  be  hunted  witb  a  60s,  and  section  16. 
as  amended  by  Laws  1906.  p.  S90,  c.  819,  providing  that  a  person  who  vio- 
lates the  provision  sball  be  liable  to  a  penalty  for  each  violation,  and  sec- 
tion 140;  snbd.  8,  as  amended  by  Laws  1904,  p.  1407,  c.  680.  declaring  that 
a  persw  who  aids  In  the  violation  of  any  of  the  provlsiona  ot  the  law 
shall  be  deoned  to  have  Incurred  the  penalties  Imposed,  evory  person  con- 
cemed  In  tbe  act  of  hunting  a  deer  with  a  dog  is  liable  to  the  penally; 
each  offender  t>elng  separately  liable,  whether  actually  oigaglng  in  pro- 
hibited acts  or  only  assisting  in  the  violation  thereof. 

Appeal  from  Special  Term,  St.  Lawrence  County. 

Action  by  \he  people  against  Charles  L.  White,  From  an  interlocu- 
tory judgment  sustaining  a  demurrer  to  the  second  and  third  defense 
of  the  answer,  defendant  appeals.  Affirmed. 

nie  action  was  brought  to  recover  penalties  for  violations  of  the  forest,  flsh, 
and  game  law.  The  second  defense  alleges  that  four  other  perstms  therein 
named,  or  some  of  them,  committed  the  several  acts  set  forth  In  the  complaint, 
and  Incurred  and  became  liable  for  the  [>eiialtles  and  each  of  them  sought  to 
be  recovered  in  this  action ;  that  said  persons  or  some  of  them  wwe  charged 
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toy  the  plaintiff,  through  Its  representative,  with  harlng  committed  the  aereral 
acts  complained  of,  and  with  having  become  liable  for  the  penalties  sought  to 
be  lecoToed  In  this  action ;  and  that  they  or  soioe  of  them  settled,  compromis- 
ed, and  paid  the  plaintiff  the  penalties  sought  to  be  recovered  herein  of  the 
dtfoidant  For  a  third  defense  the  defendant  alleged  a  defect  of  parties  de- 
fmdant,  "for  the  reason  that  the  several  pwsons  named  therein,  some  or  all 
of  th«u  committed  the  several  acts  set  fbrth  In  the  complaint,  and  Incnrred 
and  became  liable  for  the  penalties  sought  to  be  recovered  In  this  action,  and 
tliey  or  some  of  them  should,  therefore,  be  parties  defendant  In  this  action." 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KZhlDGG, 
COCHRANE,  and  SEWELL,  JJ. 

Lowen  E.  Ginn,  for  appellant 
D,  B.  Lucey,  for  the  People. 

SEWELL,  J.  By  section  9,  c  20,  p.  24,  Laws  1900,  as  amended 
hy  chapter  545,  p.  1341,  Laws  1901,  it  is  provided,  among  other  things, 
that  "deer  shall  not  be  hunted,  pursued  or  killed  with  any  dog  or  bitch," 
and  section  16  of  that  act,  as  amended  by  chapter  319,  p.  590,  Laws 
1905,  provides  that  a  perscm  who  violates  this  provision  is  guU^  of  a 
misdemeanor,  and,  in  addition  thereto,  is  liable  to  a  penalty  of  $100 
for  eachi  violation,  and  to  an  additional  penalty  of  $100  for  each  deer 
so  taken  or  possessed.  This  appeal  presents  the  question  whether  only 
one  penalty  is  imposed  when  two  or  more  persons  concur  in  the  act  of 
hunting,  pursuing,  or  killing  a  deer  with  a  dog,  and  whether  only  one 
penalty  attaches  for  each  deer  so  taken  or  possessed. 

It  was  said  in  Palmer  v.  Conly,  4  Denio,  378 : 

"The  rule  at  oommon  law  Is  universal  that  every  crime,  as  fftr  as  respects 
the  guilt  and  punishment  of  the  parties  engaged  In  the  perpetratl<m  of  It^  Is 
several ;  and  that,  If  two  or  more  persons  concur  In  the  commission  of  an  of- 
fense, each  offender  is  liable  to  a  several  punishment  This  principle  ex- 
tends  to  statute  offenses  as  well  as  to  those  whi^  are  punishable  by  the 
common  law ;  and  In  general  there  Is  no  distinction  In  the  application  of  it 
between  the  higher  kinds  ot  inmishmrat  and  fines  or  mere  pecmilarr  oenal- 
tles." 

The  doctrine  of  that  case  applied  to  the  questions  tinder  consid- 
eration leads  to  the  conclusion  that  every  person  concerned  is  sepa- 
rately liable  to  the  penalty,  for  it  is  obvious  that  the  Legislature  did 
not  intend  the  penalties  imposed  by  this  statute  as  a  satisfaction  for  a 
loss,  but  as  a  punishment  of  the  offenders.  The  statute  itself  has 
made  the  offense  several  and  every  offender  separately  liable.  It,  in 
terms,  imposes  a  penalty  not  on  an  offense  which  several  may  do 
jointly,  but  upon  "a  person  who  violates,"  meaning  any  and  every  per- 
son who  violates,  and  for  each  and  every  violation.  Subdivision  8  of 
section  140  of  the  statute,  as  amended  by  Laws  1904,  p.  1407,  c.  580,  § 
13,  confirms  this  interpretation.  It  declares  that: 

"h.  person  who  counsels,  aids  or  asBlsts  In  the  violation  of  any  of  the  pro- 
visions of  the  tcnat,  fish  and  game  law,  or  knowingly  shares  In  any  of  the 
proceeds  of  said  violation  by  receivli^  or  possessing  either  fish,  birds,  game 
or  timber,  shall  be  deemed  to  have  Incnrred  the  poialties  inovided  In  this  act 
against  the  person  gnllly  of  anch  vlolatton.** 

Fr<Mn  the  language  of  this  section  it  is  apparent  that  the  Legislature 
intended  to  make  each  offender  separately  liable,  whether  be  actually 
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engages  in  the  prohibited  acts  or  only  counsels,  aids,  or  assists  in  a 
violation,  or  knowingly  shares  in  the  proceeds*  People  v.  Girard,  73 
Hun,  457,  26  N.  Y.  Supp.  272,  affirmed  145  N.  Y.  103,  39  N.  E.  823, 
45  Am.  St.  Rep.  695.  It  follows  that  the  interlocutory  judgment 
should  be  affirmed,  with  costs,  and  with  leave  to  tlie  defendaiit  to 
amend  upon  payment  of  costs  of  demurrer. 

Interlocatory  Judgment  affirmed,  with  costs,  with  leave  to  defendant  on 
payment,  within  20  days,  .of  such  costs  and  of  the  costi  in  the  court  beJow,  to 
serve  an  amended  answer.  AU  concur. 


KELLT  T.  AIiBANY  TRUST  CO.  et  al. 
(Sapreme  Court,  Appellate  DlTlsion,  Third  Departmoit  January  16,  1908.) 

Outs— Inter  Vivos— Tbansfeb  of  Bank  Account. 

A  depositor  4^  a  trust  company  executed  an  instrument  directing  the 
company  to  add  the  name  of  a  third  person  as  owner  and  creditor  with 
the  d^Kieitor  of  moneys  deposited  nnder  a  designated  account  Antborlx- 
ed  signatures  of  the  depositor  and  third  person  were  dellvned  to  the 
company.  A  bankbook  Issued  in  the  name  ot  the  depositor  was  changed 
by  adding  under  ber  name  the  words,  "or  (name  of  third  person)  payable 
to  either  or  the  survivor  of  eltlier."  Held^  that  the  gift  was  complete, 
and  the  trust  irrevocable. 

[Ed.  Note.— -For  cases  In  point,  see  Cent  Dig.  toL  24,  Gifts,  |i  S2-0T,  ^1 

Cochrane  and  Chester,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Albany  County. 

Action  Sarah  £.  Kelly  against  the  Albany  Trust  Company  and 
others.  From  a  judgment  for  plaintiff,  defendants  appeal.  Affirmed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

Harris  &  Rudd  (Milton  H.  Merwin  and  William  P.  Rudd,  of  coun- 
sel), for  appellants. 

Countryman,  Nellis  &  Dn  Bois  (Andrew  J.  Nellis,  of  counsel),  for 
respondent. 

KELLOGG,  J.  'Hie  facts  in  this  case  are  substantially  the  same 
as  in  Kelly  v.  Home  Savings  Bank,  103  App.  Div.  141,  92  N.  Y.  Supp. 
578,  except  that  no  officer  of  the  trust  company  was  sworn,  and  the 
only  evidence  as  to  what  took  place  at  the  trust  ccnnpany  is  the  books 
and  papers  of  the  trust  company  as  follows : 

Exhibit  B,  dated  January  12,  1903 : 

"The  Albany  Trust  Company  will  please  add  the  name  of  Mrs.  Sarah  B. 
Kelly  as  owner  and  creditor  with  me  of  all  moneys  heretofore  or  which  may 
hereafter  be  deposited  In  the  said  bank  under  this  account  No.  2,104.  together 
with  all  the  Interest  which  has  been  or  may  hereafter  be  credited  to  the  said 
account,  with  full  authority  for  each  or  either  of  us  or  the  survivor  of  us  to 
draw  out  from  the  bank  the  whole  or  any  part  of  aocb  money  or  such  In- 
terest 

''[Signed]  Mrs.  K.  r.  Beers. 

•'Witness:  A.  P.  Adams,  Jr.* 
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Exhibit  C: 

**Albaji7  Trust  Oompaoy.  Antborised  stgnature  K.  T.  Been.  Pleaae  find 
Authorized  signature,  which  you  will  recognize  In  payment  of  funds  and  the 
transaction  of  bashiea>»  Spedal  Account  No.  2,104^  K.  V.  Beers.  Address^  87 
UTingstoQ  Are.  Indorsed  1^  C9iarlea  Beouiy.  To  the  Albui^  Dust  Company. 
Albany,  N.  X." 

Exhibit  D: 

"Albany  Trust  Company.  Authorized  slgnatUTe  Sarah  Ktily.  Spedal  Ac- 
count No.  2,104,  Sarah  Kelly:  Please  find  authorized  Bignature,  wbluh  you 
will  recognize  in  payment  of  funds  or  the  transaction  of  business.   Sarah  E. 

Kelly.  Addresst  87  Uvlngston  Ata   Indorsed  by   .  To  the  Albany 

Trust  Company,  Albany,  N.  T." 

It  is  also  admitted  that  the  bankbook  was  issued  September  5, 
1902,  in  the  name  of  Kate  V.  Beers,  and  the  writing  underneath,  "Or 
Sarah  E.  Kelly,  payable  to  either  or  the  survivor  of  either,"  was  added 
Januaiy  12,  1903.   Bankbot^  No.  2,104  produced  was  indorsed: 

"Special  Interest  account  with  Kate  T.  Beers." 

The  reading  on  the  inside  was : 

"No.  2,101.  Albany  Trost  Company  In  aocoout  with  Kats  Y.  Beers  or  Mn.  ■ 
Sarah  B.  Kelly,  payable  to  elUier  or  the  snrrlror  ot  elthw. 

Within  HaUenbeck  v.  Hallenbeck,  103  App.  Div.  107,  93  N.  Y. 
Supp.  73,  Augsbury  v.  Shurtliff,  180  N.  Y.  138,  72  N.  E.  927,  and  the 
Kelly  Case,  above  cited,  the  judgment  is  right.  The  codicil  was  prop- 
erly excluded.  It  only  disclosed  Mrs.  Beers*  intent  at  the  time  it  was 
executed.  The  rights  of  the  parties  had  been  previously  fixed. 

The  judgment  should  therefore  be  affirmed,  with  costs.  All  con- 
cur, except  COCHRANE  and  CHESTER,  JJ.,  who  dissent. 

COCHRANE,  J.  (dissenting).  If  this  particular  bank  transaction 
stood  by  itself,  probably  we  should  say  that  the  decision  of  the  court 
below  should  not  be  disturbed.  But  Mrs.  Beera,  the  appellants'  testa- 
trix, had  various  and  similar  bank  transactions  which  are  all  in  evi- 
dence, and  which  should  be  considered  as  reflecting  li^t  on  each  other. 
It  cannot  effectually  be  gainsaid  that  a  uniform  purpose  existed  in  her 
mind  as  to  each  one  of  these  transactions.  As  a  matter  of  fact,  her 
intent  in  one  was  likewise  her  intent  in  all.  Clearly  the  plaintiff  equita- 
bly and  fairly  should  recover  in  respect  to  all  of  these  transactions  or 
be  defeated  in  respect  to  all.  In  this  case  I  think  the  learned  trial 
justice  attached  too  much  importance  to  the  form  of  the  deposit  in 
the  bank  and  the  papers  there  signed,  and  too  little  importance  to  the 
other  facts  in  the'  case.  As  is  well  understood,  these  bank  transac- 
tions made  under  such  circumstances  as  here  appear  are  frequently 
merely  formal,  and  more  to  comply  with  the  rules  or  cust(Hns  of  par- 
ticular banks  in  the  effort  of  the  depositor  to  effectuate  some  particu- 
lar purpose  whidi  he  has  in  his  mind  than  to  reflect  such  purpose  with 
accuracy  or  definifeness.  The  trend  of  recent  decisions  is  to  make 
such  forms  of  deposits  prima  facie  evidence  only  to  be  <x>nsidered  with 
all  the  other  evidence  as  bearing  on  the  actual  intent  of  the  depositor, 
and  that  intent  very  frequently  becomes  a  question  of  fact  notwith- 
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Standing  the  prima  fade  liability  created  by  the  bank  transactions 
when  standing  alone.  That  was  the  purport  of  the  decisiiHis  in  Kelly 
V.  Home  Savings  Bank,  103  App.  Div.  141,  92  N.  Y.  Supp.  578 ;  Hal- 
lenbeck  v.  Hallenbeck,  103  App.  Div.  107,  93  N.  Y.  Supp.  73 ;  Matter 
of  Totten,  179  N.  Y.  112,  71  N.  E.  748,  70  I*  R.  A.  711,  and  cases 
theie  cited.  That  Mrs.  Beers  intended  to  make  a  substantially  equal 
division  of  her  property  between  her  two  children  is  apparent  from, 
her  wills  and  codicils  wherein  she  bequeathed  these  bank  deposits  to 
her  daughter,  Mrs.  Kelly,  to  make  a  bequest  practically  equal  in 
amount  to  the  bequest  to  her  scm.  In  her  will  executed  in  the  year 
1900  she  bequeathed  to  her  daughter  these  bank  deposits,  with  the  im- 
portant qualification  that  she  intended  that  they  should  amount  to 
about  $7,000,  and,  in  case  there  should  not  be  that  amount  on  deposit 
at  the  time  of  her  death,  that  such  amount  should  be  made  up  out  of 
her  estate.  If  plaintiff's  contention  is  correct,  she  had  a  proprietary 
interest  in  all  these  accounts  during  her  mother's  life,  and  might  as 
owner  have  exhausted  tiiem  before  her  mother's  death,  and  then,  in 
addition  thereto,  she  would  be  entitled  to  receive  $7,000  under  the  wilL 
I  think  the  clear  intent  to  be  deduced  from  the  various  bank  transac- 
ticms,  and  testamentary  provisions  was  not  that  the  plaintiff  should 
have  an  immediate  proprietary  interest  in  the  d^x>sits,  but  that  she 
should  be  at  liberty  to  draw  therefrom  as  a  matter  of  convenience  for 
her  mother,  and  at  the  death  of  the  latter  the  deposits  should  belong 
to  the  daughter.  The  admissions  .and  declarations  of  the  deceased 
in  evidence  are  not  at  war  with  such  theory,  but,  on  the  contrar>; 
they  as  well  as  the  testamentary  provisions  harmonize  therewith. 
1  think  the  judgment  should  be  reversed  on  the  law  and  facts. 

CHESTER,  J.,  concurs. 


KELLY  V.  NATIONAL  SAVINGS  BANK  OF  CITT  OP  ALBANY  et  al. 

(Snpreme  Conr^  Appellate  DlTlalon,  nilrd  Department  January  16,  1908.) 

OxRS— lam  Vivos— TBAHBrai  or  Bans  Acoount. 

A  depoattor  In  a  savings  bank  changed  the  pass  book  and  account  to 
her  name  in  tmst  for  her  daughter,  and  on  the  same  day  signed  an  order 
directing  the  bank  to  pay  the  daughter  a  ^edfled  sum  and  Interest,  the 
amount  of  the  deposit  The  depositor  thereafter  drew  Interest  from  time 
to  time,  and  the  daughter  drew  Interest  on  a  receipt,  reciting  tliat  she  had 
received  from  the  bank  a  epeclfied  sum  on  her  account  as  "per  accompany- 
ing passboc^"  The  dat^Chter  had  no  funds  In  the  bank  except  as  she 
was  interested  In  the  d^raiMt  She  left  her  signature  with  the  bank,  and 
she  drew  tier  tbedc  on  ttw  bank  as  tiie  owner  of  fba  account.  Eetd,  that 
the  gift  was  complete  and  the  trust  irrevocable. 

[Ed.  Note^For  cases  In  point,  see  Cent  Die  voL  24,  Gifta^  H  62-67.  65.] 

Cochrane  and  Chester.  33.,  dissenting. 

Apijeal  from  Special  Term,  Albany  County. 

Action  by  Sarah  H.  Kelly  ^inst  the  National  Savings  Bank  of  the 
city  of  All^ny  and  others.  From  a  judgment  for  defendants,  plain- 
tiff appeals.  Reversed,  and  new  trial  granted 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELWGG, 
COCHRANE,  and  SEWELL,  JJ. 
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Countryman,  Nellts  &  Du  Bens  (Andrew  J.  Nellis,  of  counsel),  for 
appellant. 

Harris  &  Rudd  (Milton  H.  Merwin  and  William  P.  Rudd,  of  coun- 
sel), for  respondents. 

JOHN  M,  KELLOGG,  J.  The  facts  are  substantially  the  same  as 
in  Kelly  v.  Home  Savings  Bank,  103  App.  Div.  141,  93  N.  Y.  Supp. 
678,  except  as  to  the  transaction  at  the  bank  when  the  account  and 
pass  bo<4c  were  changed.  Prior  to  May  29,  1899,  account  No.  36,456 
stood  in  this  bank  in  uie  name  of  Mrs.  K.  V.  Beers,  and  her  pass  book 
was  in  that  f<mn.  Upon  that  day  the  pass  book  and  accotmt  was 
changed  so  as  to  read: 

"Um.  Kate  Y.  Beers,  In  trust  for  Sarab  &  Kelly*  ber  daoghtv.** 

The  signature  of  Mrs.  Beers  already  appeared  upon  the  signature 
book  of  3ie  bank.  The  signature  of  Sarah  E.  Kelly,  Burlington,  Vt., 
is  pasted  into  the  signature  book  at  the  place  where  Mrs.  Beers'  name 
also  appears.  The  bank  also  produces  the  following  paper,  bearing 
tihe  signature  of  Mrs.  Beers,  and  which  was  delivered  to  it  on  that  day : 

"Albany,  N.  T.,  May  2&th,  180». 

"To  the  Treasurer  of  the  Natloaal  Savings  Bank:  Fay  to  the  order  of 
Sarah  B.  Kelly,  daa^ter,  three  tbonsand  and  interest  dollars,  cm  my  ac- 
ooimt  as  per  accompanying  pass  book  No.  SS^BS." 

The  amount  of  this  order  represented  the  full  amount  of  Mrs.  Beers'  • 
deposit  at  that  time.  •  The  stenographer  of  the  bank  produces  the  pa- 
pers, but  no  one  is  sworn  as  to  who  was  present  at  the  bank  or  how 
these  changes  were  made.  Mrs.  Beers  drew  the  interest  frcnn  time 
to  time,  except  July  17,  1901,  Sarah  B.  Kelly  drew  the  interest  npon 
the  following  receipt: 

"Book  N.  88,4BBw   Albany.  M.  Y..  July  17,  1901. 
''Becelved  of  National  Bavlngs  Bank  of  Albany  |52JM>/100  on  my  account 
as  per  accompanying  pass  book.  Sarah  B.  Kdiy." 

The  stenogn^>her  says  ^t: 

*rniroiitfiont  ttils  bank  book  are  many  slips  pasted  In  exactly  as  is  the  slip 
with  Sarah  B.  Kelly's  name  <m.  As  a  rule,  when  an  account  Is  opoied  in  two 
names  or  somebody  elee,  we  glre  the  person  who  opens  the  account  a  slip  to 
be  signed  by  tbe  other  party  and  mailed  or  brought  to  the  bank.  When  the 
bank  receives  it,  th^  cut  tbe  Signature  off,  and  paste  it  In  a  book.  Suppose  we 
had  a  book  like  this  wlilch  had  been  begun  In  1893.  In  1889  a  check  Is  drawn 
like  this  one  In  evidence,  and  both  ladles  are  In  tbe  bank  at  the  time  that  are 
represented  on  that  check.  We  would  tbea  paste  the  signature  of  tbe  <Mie 
whose  name  was  added  tight  on  the  book  by  the  old  signature  which  had  been 
Idaced  three  years  before  by  the  other,  unless  It  was  written  in.  We  would  do 
■o  aasnmlng  there  wss  no  place  for  it  to  be  written  In." 

In  the  view  most  favorable  to  the  defendants,  this  may  be  ccmsid- 
ered  a  tentative  trust  within  the  Totten  Case,  179  N.  Y.  112,  126,  71 
N.  E.  748,  70  L.  R.  A.  711,  which  is  revocable  until  the  depositor  dies 
or  completes  it  by  some  unequivocal  act  or  declaration,  such  as  the 
delivery  of  the  pass  book  or  notice  to  the  beneficiary. 

Mrs.  Kelly  had  no  funds  in  the  bank,  except  as  she  was  interested  in 
tills  deoosit,  and  there  was  no  other  occasion  for  her  leaving  her  sig- 
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nature  with  the  bank.  She  drew  her  chedc  upon  the  bank  as  the 
owner  of  the  account,  and  must  have  presented  the  pass  bocdc  with  the 
check.  Both  the  parties  to  the  trust  are  silent,  one  by  death  and  the 
other  by  the  rules  of  law,  and  their  intentions  can  only  be  gathered 
from  the  papers  at  the  bank  and  their  actions  as  far  as  they  appear.  The 
order  given  by  Mrs.  Beers  upon  the  bank  to  pay  to  Mrs.  Kelly  prima 
facie  transferred  the  fund  here,  and,  when  the  account  was  opened  in 
the  name  of  Mrs.  Beers  as  a  trustee  for  Mrs.  Kelly,  it  recognized  Mrs. 
Kelly's  title  and  right  to  the  fund.  And  Mrs.  Kelly's  name  m  the 
signature  book,  the  check  drawn  by  her,  and  the  inferences  to  be  drawn 
from  the  papers  at  the  bank,  and  the  declaration  of  Mrs.  Beers  in  evi- 
dence leads  to  the  condusion  that  Mrs.  Kelly  was  notified  of  the  trust 
by  Mrs.  Beers,  and  that  the  gift  was  complete  and  the  trust  irrevoca- 
ble. The  fact  that  the  mother  several  years  after  and  the  day  before 
her  death,  while  with  her  son,  made  a  change  in  her  will  which  indi- 
cated another  intent,  cannot  affect  the  transaction  which  had  already 
taken  place. 

The  judgment  should  be  reversed  upon  the  law  and  the  facts  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur,  except  COCHJIANE  and  CHESTER,  JJ.,  who  dissent 

COCHRANE,  J.  (dissenting),  I  do  not  think  the  Totten  Case,  179 
N.  Y.  112,  71  N.  E.  748,  70  L.  R.  A.  711,  requires  or  justifies  a  re- 
.versal  of  this  judgment.  That  case  decides  that  a  deposit  by  a  person 
as  trustee  for  another  "standing  alone  *  *  *  is  a  tentative  trust 
merely  revocable  at  will  until  the  depositor  dies  or  completes  the  gift 
in  his  lifetime  by  some  unequivocal  act  or  declaration."  But  when 
such  deposit  does  not  stand  alone,  but,  as  in  this  case,  must  be  con- 
sidered in  connection  with  other  circumstances,  that  presumption  may 
be  overcome  and  the  deposit  may  not  even  amount  to  a  tentative 
trust  In  such  a  case  as  in  others  it  resolves  itself  into  a  question  of 
intent.  The  court  in  the  Totten  Case,  quoting  from  Beaver  v.  Beaver, 
11?  N.  Y.  421,  22  N.  E.  940,  6  L.  R.  A.  403,  15  Am.  St  Rep.  531, 
said: 

"We  are  Inclined  to  think  tbat  to  Infer  a  gift  from  the  form  of  the  deport 
alone  would.  In  a  great  majority  of  cases,  and  evedally  where  the  desraeit  was 
of  any  considerable  .imoaut,  impnte  an  intention  which  never  existed  ftod  de- 
feat the  real  purpose  of  the  depositor." 

It  was  also  said: 

"When  a  deposit  Is  made  In  trust  and  the  depositor  dies  Intestate  leaving 
It  undisturbed.  In  the  absence  of  other  evidence,  the  presumption  seems  to  arise 
that  a  trust  was  Intended  In  order  to  avoid  the  trouble  of  making  a  will.** 

As  to  what  was  actualljr  in  the  mind  of  the  testatrix  in  making  this 
deposit,  see  dissenting  opinion  in  the  case  of  Kelly  v.  Altany  Trust 
Company  (decided  herewith)  108  N.  Y.  Supp.  214.  The  learned  trial 
justice  has  found  the  facts  in  this  case  in  accordance  with  the  actual 
intent  of  the  testatrix,  and  in  my  opinion  the  judgment  herein  should 
not  be  disturbed. 

CHESTER,  J.,  concurs. 
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<123  App.  Wv.  197.) 

fiOHELL  T.  TOWN  OF  GERMAN  PLATS. 

(Sapivme  Oonrt,  Appellate  DiTlalon,  Fourth  Department.  ;raDiiar7  8,  1908.) 

Highways— InjxreT  to  BicroLisr-GaABAonsB  or  Place. 

A  highway  at  the  ai^roach  to  a  bridge  was  36  feet  wld^  with  a  ttwe 
walk  used  generally  by  pedestrians  on  one  side  and  a  cinder  path  s^ 
arated  from  the  mala,  part  of  the  highway  by  a  gutter  on  the  other  side ; 
such  path  having  been  constructed  apparently  for  the  use  of  bicyclists, 
though  there  was  no  showing  of  compliance  with  the  law  bo  as  to  re- 
Here  the  highway  c(HmntBSi(HierB  from  caring  for  that  part  of  the  ap- 
proadi.  field,  that  the  path  was  not  a  sidewalk  so  as  to  defeat  recorery 
from  the  town  for  Injury  to  a  bicydlst  who,  while  riding  upon  it.  collided 
with  a  pedestrian  and  was  thrown  down  an  unguarded  embankment,  on 
the  ground  tliat  he  was  improperly  on  a  sidewalk. 

McLennan,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Herkimer  County. 

Personal  injury  action  by  Jacob  F.  Schell  against  the  town  of  Ger- 
man Flats.  From  a  judgment  for  plaintiff  {104  N.  Y.  Supp.  116,  54 
Misc.  Rep.  44fi),  and  from  an  order  denying  a  new  trial,  defendant 
appeals.  Affirmed. 

Argued  before  McLENNAN.  P.  J.,  and  SPRING,  WILLIAMS. 
KRUSE,  and  ROBSON,  JJ. 

Frank  A.  Schmidt  and  A.  M.  Mills,  for  appellant 
Eugene  A.  Rowland,  for  respondent 

WILLIAMS,  J.  The  judgment  and  order  should  be  affirmed,  with 
costs. 

The  action  was  brought  to  recover  damages  for  personal  injuries 
alleged  to  have  resulted  itom  the  negligence  of  the  defendant's  com- 
missioners of  highways  in  leaving  an  approach  to  one  of  the  bridges 
of  the  town  unguarded.  The  plaintiff  was  riding  a  bicycle  along  the 
approach,  and  came  in  collision  with  a  pedestrian.  He  was  thrown 
off  his  wheel,  and  down  the  embankment,  which  was  left  unguarded, 
and  received  serious  injuries.  A  recovery  having  been  had  as  a  result 
of  the  trial  before  the  jury,  the  defendant  appeals  to  this  court. 

Several  questions  are  suggested  as  reasons  for  reversing  the  judg- 
ment and  order,  but  there  is  only  one  that  we  deem  it  important  to 
ccmsider  in  an  opinion,  viz.:  The  court  held  and  charged  the  jury 
that: 

"The  space  betwe«i  the  two  railings  was  all  bl^way,  a  space  which  any- 
body, whether  on  foot  or  with  a  vehlcte  or  with  a  bicycle,  had  a  right  to  travel, 
and  tbat  rl^t  was  (me  which  was  not  qwdal  to  either,  but  was  general  to 
All,  and  the  same  law  that  would  control  the  conduct  of  a  pedestrian,  or  peiv 
wm  with  a  team,  as  to  turning  out  and  passing,  and  the  like  ot  that  would  ap- 
ply to  the  rldcEr  of  a  blcycla" 

The  court  had  already  held  and  charged  tiie  jury  that  the  place 
where  the  accident  occurred  was  a  bri<^  or  an  approach  to  a  bridge, 
and  was  within,  the  jurisdicticm,  and  under  the  control  of  the  defend- 
ant's  highway  commissioners,  and  not  the  village  of  Mc^wk,  and 
that  tht  place  where  the  plaintiff  was  riding  near  the  side  of  the  road 
was  not  legally  a  side  or  tHcycle  path,  so  as  to  relieve  the  defendant's 
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commissioners  of  highways  from  the  duty  of  caring  for  and  pro- 
tecting it.  The  court  was  clearly  right  in  disposing  of  these  two  ques- 
tions as  matters  of  law,  and  withdrawing  them  from  the  jury.  It 
is  said,  however,  if  the  place  where  the  plaintiff  was  riding  was  not 
a  side  or  bicycle  path,  it  was  still  a  question  for  the  jury  whether  it 
was  not  a  sidewalk,  as  distinguished  from  the  roadbed  where  vehicles 
mi^t  travel,  and,  if  it  was  found  to  be  such  a  sidewaUc,  then  the  plain- 
tiff was  improperly  riding  up(m  it,  and  his  right  to  recover  mignt  be 
defeated  by  the  jury.  The  whole  width  of  the  highway  at  the  place 
of  the  accident  was  35  feet.  Upon  one  side  was  a  walk  or  coping  of 
stone,  used  as  a  sidewalk,  and  outside  of  this  was  an  iron  fence  or 
railing,  the  strengtii  and  height  of  which  were  not  complained  of. 
Upon  the  other  side  was  a  cinder  path,  separated  from  the  main  part 
of  the  highway  by  a  slight  depression  or  ^tter,  along  which  surface 
water  flowed  when  it  accumulated  in  the  highway,  and  outside  of  this 
cinder  path  was  a  wooden  feact  or  railing.  This  was  the  place  where 
the  raSl  was  gooe,  and  the  emiMmkment  was  left  more  or  less  unguard- 
ed, and  the  absence  of  which  rail  was  found  to  be  the  cause  of  this 
accident.  This  cinder  path  was  constructed  apparently  for  the  con- 
venience and  use  of  bicycle  riders,  but  there  was  not  such  proof  of  com- 
pliance with  the  law  as  to  relieve  the  commissioners  of  hig^iways  from 
the  care  of  it  as  a  part  of  a  bridge  or  approach  to  a  bridge,  for  the 
safety  of  which  the  commissioners  were  responsible.    It  was  made 

Suite  clear  by  the  evidence  that  the  stone  walk  on  the  cyther  side  of 
le  highway  was  generally  used  by  pedestrians,  the  center  for  vehicles, 
and  the  cinder  path  for  bicycles.  The  cinder  path  was  not,  properly 
speaking,  a  sidewalk  for  the  exclusive  use  of  pedestrians,  as  the  stone 
sidewalk  was.  It  was  never  designated  or  set  apart  or  used  as  a 
sidewalk  for  pedestrians  as  distinguished  from  vehicles.  There  was 
no  dispute  about  this,  and  therefore  there  was  no  error  in  the  charge 
by  the  court  in  the  respect  suggested.  The  jury  could  not  fbd  it  to 
be  a  sidewalk  in  such  a  sense  that  the  plaintiff  had  no  legal  right  to 
ride  upon  it  with  his  biQ^cle.  The  prinapal  use  made  of  it,  ever  since 
it  was  constructed,  was  by  persons  riding  upcm  bicycles.  It  was  nally 
a  bicycle  path,  and  not  a  sidewalk,  and  was  constructed  by  persons 
who  were  very  likely  sidepath  commissioners,  though  the  proof  was 
not  given  to  make  it  a  legal  sidepath  under  the  statute.  In  this  con- 
dition of  the  evidence,  the  cinder  path  could  not  possibly  be  found  to 
be  a  sidewalk,  so  as  to  deprive  the  plaintiff  of  the  right  to  ride  upon 
it,  under  any  rule  relating  to  sidewalks,  properly  r^arded  as  such. 

We  see  no  reason  why  the  judgment  and  order  should  be  reversed. 
All  the  questions  raised  have  been  fully  considered  by  us.  We  write 
only  as  to  the  one  referred  to. 

All  concur,  except  McLENNAN,  P.  J.,  who  dissents  in  a  memo- 
randum. 

Judgmait  and  orders  afllrmed,  wltb  costs. 

McLENNAN,  P.  J.  (dissenting).  Upon  the  ground  that  the  ques- 
tion as  to  whether  or  not  the  place  where  the  accident  occurred  was 
a  sidewalk  should  have  been  submitted  to  the  jury,  and  if  found  that 
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it  was  a  sidewalk  the  jury  had  a  right  to  take  into  consideration,  as 
bearing  upon  defendant's  negligence  and  also  upon  plaintiff's  free- 
dom from  contributory  negligence,  the  fact  that  he  was  riding  his 
bicycle  thereon  in  violation  of  law;  also,  upon  the  ground  that  the 
absence  of  the  guard  or  rail  at  the  place  in  question  was  not  Uie  proxi- 
mate cause  of  me  accident 


<12S  App.  Div.  198.) 

WORDEN  T.  DAVIS  et  at 
<Siipreme  OoQrt,  Appellate  Divtelon,  Fonrtb  D^tartment  JaniuTy  8,  lOOa) 

1.  WAUSm  IMFBUOHICUIT— DAHAOBS  HOT  BlOOTKUBLB— BZPUIBU  ARES  Bl- 
UCASE. 

One  faleely  ImprlsoDed  may  not  recover  for  expenses  tocnrred  by  blm 
after  his  release  from  arrest  In  defending  the  proceeding  commoaced 
tile  void  process  npcm  which  he  was  arrested ;  the  pioceedlngft  attec  ttie 
release  not  being  part  of  the  iUe^al  Imprisonment 

[Ed.  Note.— For  cases  in  point  Ma  Gent  IMg.  voL  28,  False  Imprison- 
ment, S  111.] 

Z  Baic^Wbeh  Oira  Mat  Sue. 

That  a  criminal  case  was  not  terminated  on  defendant's  release  from 
arrest  under  a  void  warrant  did  not  prevent  blm  trcm  snlng  for  false  tm- 
inisonment  b^oie  the  case  was  tesmlnated  ox  the  warrant  Judicially  de- 
dared  void. 

[Bd.  Note. — For  cases  In  point  see  Cent  Dig.  vol.  28,  False  Imprison- 
ment 1 8L] 

UcLennan,  P.       and  ^ring,  J.,  dissenting. 

Appeal  from  Trial  Term,  Oneida  County. 

Action  by  Elliot  O.  Worden  against  George  T.  Davis  and  others  for 
false  imprisonment.  From  a  nominal  judgment  for  plaintiff,  and  an 
order  denying  a  new  trial,  he  appeals.  Ajffirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING.  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Elliott  O.  Worden,  pro  se. 

Howard  C.  Wig^^,  for  respondents. 

KRUSE,  J.  The  city  judge  of  RcHne  issued  a  warrant  upon  an 
alleged  criminal  charge  a^inst  the  plaintiff,  and  the  plaintiff  was 
arrested  thereunder.  The  city  judge  had  no  jurisdiction  of  the  subject- 
matter,  and  the  warrant  was  void  upon  its  face.  The  plaintiff  brings 
lliis  action  against  the  dty  judge,  and  the  persons  at  whose  request 
he  was  arrested,  to  recover  damages  for  false  imprisonment.  The 
plaintiff  ccmtended  when  arrested,  and  always  afterward  while  the 
proceeding  was  pending,  that  the  warrant  was  void  and  the  proceeding 
without  autiiority  of  Uw.  In  that  contention  he  was  sustained  by 
the  trial  court,  and  awarded  six  cents  damages  by  the  jury.  The 
defendants  do  not  appeal.  The  plaintiff,  however,  feels  aggrieved 
thereby,  contending  that,  owing  to  the  exclusion  of  certain  evidence 
<to  which  attention  will  presently  be  called),  he  was  not  permitted  to 
prove  all  the  damages  to  which  he  was  entitled,  and  consequently  the 
verdict  was  for  mmiinal  damages  only. 


Digitized  by  Google 


222  108  NEW  YORK  SUPPLEMENT  (Sup.  Ct, 

and  142  N«ir  York  SUte  Reporter 

The  smgie  que^on  presented  by  this  appeal  is  whether  in  an  action 
for  fdse  imprisonment  the  pldntiff  is  entitled  to  recover  the  costs 
and  expenses  incurred  by  him,  after  his  release  from  arrest,  in  de- 
fending the  proceeding  commenced  by  the  void  process  upon  which 
he  was  arrested.  I  think  the  trial  court  was  right  in  holding  that 
the  plaintiff  was  not  entitled  to  recover  therefor.  The  plaintiff  con- 
ceded upon  the  trial,  and  stated  repeatedly,  that  the  action  was  for 
false  imprisonment.  The  final  colloquy  between  the  court  and  coun- 
sel upon  that  subject  was  the  statement  by  counsel  for  the  defendants 
that  the  action  was  for  false  imprisonment  "pure  and  simple,"  and 
in  response  to  the  inquiry  of  the  court  as  to  whether  that  was  so,  the 
plaintiff  himself  replied,  in  substance,  that  it  was.  Thereupon  the 
trial  court  adhered  to  his  ruling  excluding  the  evidence  of  plaintiff** 
costs  and  expenses  after  his  release  from  arrest.  Had  the  actioi* 
been  for  malicious  prosecution  as  well,  a  different  question  would 
be  presented. 

A  brief  resume  of  the  facts  I  think  will  make  it  clear  that  the  plain- 
tiff was  not  under  arrest  after  the  first  day  of  the  proceeding  before 
the  city  judge.  He  testified  that  on  the  19th  of  July,  1905,  he  was 
called  to  the  telephone  by  the  chief  of  police,  Barry,  who  informed 
him  that  he  had  a  warrant  of  arrest  for  him,  and  asked  him  to  come 
to  the  police  station  at  2  o'clock,  which  he  did;  that  upon  arriving- 
at  the  police  station  he  saw  the  chief  of  police,  and  read  the  warrant;, 
that  the  chief  of  police  asked  him  to  go  with  him  before  the  city  judge, 
whose  office  was  upstairs  in  the  same  building;  that  he  did  so,  and 
found  there  the  city  judge,  and  the  defendants  Baker  and  Bingham 
(at  whose  request  the  warrant  seems  to  have  been  issued).  The  pkiin- 
tiff  and  his  counsel  were  both  present,  and  asked  that  the  matter  be 
continued  until  they  could  prepare  and  file  written  objections  to  the 
jurisdiction  and  to  the  warrant.  Hie  matter  was  contmued  until  the 
next  day,  and  the  defendant  Davis,  the  city  judge,  told  the  plaintiff" 
to  report.  That  was  all  that  was  done  on  that  day,  and,  so  far  \s 
the  record  shows,  the  chief  of  police  had  nothing  further  to  do  with 
the  proceeding.  Although  the  plaintiff  came  back  the  next  day,  it 
does  not  appear  that  he  was  again  restrained  of  his  liberty.  The  plain- 
tiff himself  testified  upon  that  subject: 

"Mr.  Powers  (plalntifTB  counsel)  a^ed  that  tbe  matter'  be  contlnned  ontlt 
tbe  next  day,  adjourned.  Then  the  Judge  said  tt  might  be,  and  the  question 
then — something  was  said  it  they  wanted  to  lock  me  up,  and  the  Judge  said 
uo,  I  might  go  without — they  wouldn't  lock  me  up,  and  they  did  not  nsk  me  to- 
give  ball,  and  X  shonld  r^rt  there  tlie  next  day  at  10  o'clock.  At  that  time 
I  did  come  baift." 

While  the  plaintiff  offered  to  prove  upon  the  trial  that  he  was  after- 
ward tried  and  convicted,  and  that  the  conviction  was  reversed  subse- 
quently, I  do  not  understand  that  he  claims  he  was  again  taken  into- 
custody  or  imprisoned  in  any  way.  In  response  to  the  statement  by 
the  trial  court  that  the  false  imprisonment  o>nsisted  in  taking  the  phun- 
tiff  before  the  dty  judge,  and  that  there  was  nothing  subsequent  to- 
that  which  was  false  imprisonment,  the  plaintiff's  counsel  stated, 
"There  is  nothing  subsequent  and  further  than  that  as  to  false  im- 
prisonment," contending,  however,  that  the  evidence  of  what  occurred 
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subsequently  was  competent  on  the  theory  of  damages.  Such  evidence 
would  have  been  c(»npetent  had  the  action  been  tor  malicious  prose- 
cution, but  the  ^intin  expressly  disclaimed  that  such  was  the  nature 
of  the  action.  The  fact  that  the  proceeding  was  not  terminated  with 
plaintiff's  release  under  the  void  warrant  did  not  prevent  him  from 
bringing  the  action  for  false  imprisonment  before  the  proceeding  was 
terminated,  or  the  warrant  judicially  declared  to  be  void.  Day  v. 
Bach,  S7  N.  Y.  56 ;  Matter  of  Bradner,  87  N.  Y.  171 ;  Fischer  v.  Lang- 
bien  et  al.,  103  N.  Y.  84,  8  N.  E.  251.  The  imprisonment  ended  when 
he  was  released  from  custody.  It  is  true  he  might  have  been  re- 
arrested if  he  had  not  appeared  the  following  day,  and  also  subse- 
quently in  the  proceeding  if  he  had  not  appealed  and  procured  the 
judgment  of  conviction  of  the  City  Court  to  be  reversed  and  set  aside, 
but  a  sufficient  answer  to  that  suggestion  is  that  he  was  not  again 
arrested.  The  imprisonment  had  ended,  if  the  proceeding  had  not. 
What  was  done  on  the  adjourned  day  and  subsequently  was  not  for 
the  purpose  of  releasing  him  from  imprisonment,  since  that  had  been 
done,  and  it  was  not  a  part  of  or  connected  with  the  illegal  imprison- 
ment. Dusenbury  v.  Kieley,  85  N.  Y.  383 ;  Hopner  v.  AIcGowan,  116 
N.  Y.  405,  22  N.  E.  558. 

I  think  the  judgment  and  order  should  be  affirmed.  AU  concur 
except  McLENNAN,  P.  J.,  and  SPRING,  J.,  who  dissent  in  an  opin- 
ion by  Md^ENNAN,  P.  J. 

McLENNAN,  P.  J.  (dissenting).  I  dissent  upon  the  ground  that 
the  warrant  of  arrest  and  the  restraint  of  plaintiff's  liberty  there- 
under being  illegal,  the  plaintiff  is  entitled  to  recover  all  damages 
which  naturally  flow  from  such  illegal  arrest,  including  the  necessary 
costs  and  expenses  incurred  in  vacating  the  judgment  of  conviction 
based  upon  such  illegal  warrant  of  arrest.  It  is  entirely  immaterial 
whether  or  not  after  such  original  arrest  the  plaintiff  was  actually 
imprisoned  or  restrained  of  his  liberty.  He  had  a  legal  ri^ht  to  have 
the  warrant  and  the  conviction  made  thereunder  dedared  illegal  and 
void.  Under  such  circumstances,  it  is  not  necessary  for  the  plaintiff 
to  bring  an  action  for  malicious  prosecution  in  addition  to  the  action 
for  false  imprisonment  to  recover  the  damages  sustained  by  him  in 
the  premises.  AU  damages  resulting  to  the  plaintiff  from  such  illegal 
arrest,  the  expenses  necessarily  incurred  in  procuring  a  determina- 
tion that  such  warrant  was  vend,  and  that  plaintiff's  arrest  theretmder 
was  iUegal  were  properly  recoverable  in  this  action  for  false  imprison- 
ment. 

It  seems  to  me  that  the  judgment  and  order  appealed  from  should 
be  reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event 

SPRING,  J.,  concurs. 
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(Snprane  Coart,  AnwHate  DMalm,  Beomd  Departmoit  Jannaiy  24.  19064 

1.  FliKADIltO— AlVSWEB^DKnUIi. 

A.  doilal  can  neTer  be  treated  aa  abanit  tIb..  as  taSas.  Only  >  detew 
may  be  treated  as  Bbam. 
[Bd.  Note— For  casea  In  point,  eee  Cent  Dig.  vol.  88,  Pleading,  f  U2L] 

2.  Same— PBiTOLona  Pleadinob. 

Both  denials  and  derensea  may  be  frlToIooa.  A  denial  la  frlroloos  wbea 
upon  its  face  It  Is  not  a  denial,  and  a  defense  la  frlToIotu  when  apon  lU 
fact  It  Is  not  a  defense. 

[Ed.  Note.— For  casea  In  point,  see  Cent  Dig.  vol.  8%  Pleadhig.  H  1060, 
1061,  1152.] 

8.  SufB— Motion  pob  JuDOHnrr— Motion  to  Stbike. 

Tbe  remedy  for  a  frivolous  denial  or  defense  la  a  motion  for  Jndgmoit 
thereon.  The  remedy  for  a  sham  defense  Is  a  motl<m  to  strike  it  out 
[Ed.  Note.— For  casea  in  pi^t,  see  Gmt  Dig.  voL  88^  Pleading;  H  1080, 

1061.  1120-1128.] 

4.  Sahe— Denial— SDFFiraiifcr. 

A  denial  of  any  knowledge  or  information  safflcient  to  form  a  belief  of 
allegations  of  the  complaint  Is  permitted  only  ont  of  necessity  to  meet 
certain  rare  cases  where  the  defendant  la  honestly  without  any  knowledge 
or  Information  ttmeot  sufficient  to  form  a  belief  aa  to  tbelr  truth  or  til> 
aity. 

[Ed.  Mote^For  cases  In  point;  see  Cent  Dig.  voL  89,  Pleading.  U  245- 
24&] 

5.  Baue. 

Tbis  form  of  denlnl  has  to  be  permissible  In  the  particular  case,  and  foV 
lowed  In  all  snbstantlal  particulars,  In  order  not  to  be  frivolous. 

[Ed.  Not&— For  casee  In  point  see  Cent  Dig.  toL  89,  Pleading,  H 
24&] 

a.  Same. 

Sudi  fOrm  of  denial  Is  frivolous  where  the  tecta  are  preanntptlTely  with- 
in the  defoidanf  8  knowledge. 
[Ed.  Not&— For  casea  In  point  see  Cent  Dig.  vol.  89,  Pleading,  i  1061^1 
7.  Sauk. 

Such  form  of  denial  Is  also  frivolous  In  a  case  of  Intentional  Ignorance 
of  the  defendant  viz.,  when  It  Is  bis  duty  .to  know  or  learn  the  facta,  and 
they  are  at  band  and  aecessible,  as  In  a  public  record,  for  instance: 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  89,  Pleading  1 1061^1 

Hooker,  J.,  dissenting. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Samuel  Rochkind  against  Max  J.  Perlraan  and  others. 
From  an  order  granting  a  motion  for  juc^fment  on  an  answer  as  frivol- 
ous, defendants  appeal.  Affirmed. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER. JJ. 

William  S.  Maddox,  for  appellants. 

Abraham  B.  Schldmer,  for  respondents. 

GAYNOR,  J.  1.  The  notice  of  motion  was  for  judgment  on  the 
answer  as  "frivolous  and  sham."  This  was  indiscriminate  and  in- 
accurate, for  the  words  are  not  synonymous,  or  even  like  in  meanii^. 
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and  motion  for  judgment  may  be  made  only  on  a  frivolous  answer. 
The  remedy  prescribed  for  a  sham  defence  is  a  motion  to  strike  it  out. 
A  denial  can  never  be  treated  as  sham,  but  may  be  frivolous. 

There  is  no  defence,  i.  e.,  affirmative  defence,  as  it  is  sometimes 
called,  pleaded  in  tiiis  answer,  but  only  denials,  and  denials  whidi  are 
sufficient  in  form  may  not  be  struck  out  as  frivolous,  and  no  denial 
may  be  considered  or  struck  out  as  sham.  Wayland  v.  Tysen,  45  N. 
Y.  281 ;  Meurer  v.  Brinkman,  25  Misc.  Rep.  12,  63  N.  Y.  Supp.  770. 
Judgment  may  be  had  on  a  denial  on  motion,  only  when  upon  its 
fzce  it  is  frivolous,  i.  e.,  not  a  denial,  and  on  a  defence,  only  when  upon 
its  face  it  is  frivolous,  i.  e.,  not  a  defence.  No  affidavit  can  be  used 
on  such  a  motion  (Code  Civ,  Proc.  §  537);  and  defences  only,  and 
not  denials,  may  be  struck  out  as  sham,  which  means  false,  which 
has  to  be  shown  by  affidavit  (section  538).  This  latter  section,  that 
"a  sham  answer  or  a  sham  defence  may  be  stricken  out,"  is  no  longer 
strictly  accurate  since  the  dedsion  in  Wayland  v.  Tysen,  supra,  in 
1871  that  denials  may  not  be  struck  out  as  sham,  and  must  be  applied 
as  if  it  only  read  that  "a  sham  defence"  may  be  struck  out  It  may 
seem  strange  that  it  has  not  been  amended  in  the  intervening  years. 

2.  As  this  answer  consists  of  denials  only,  it  could  not  be  treated 
as  sham,  as  that  word  applies  to  defences  only,  as  we  have  seen.  But 
Mr.  Justice  Kelly  correctly  decided  that  the  denials  are  frivolous,  and 
ordered  judgment  thereon  for  the  plaintiff. 

Only  two  forms  of  denial  are  permitted,  viz.: 

"A.  general  or  q>eclflc  doUal  of  eadi  material  auction  ot  tbe  complaint 
controverted  by  tbe  defmdant,  or  of  any  knowledge  or  Information  thereof 
mfllclent  to  form  a  beH^"  Code  Oiv.  Proc  |  fiOO. 

The  so-called  denials  in  this  case  purport  to  be  under  this  latter 
form.  It  is  permitted  only  out  of  necessity,  to  meet  certain  rare  c^es 
where  the  defendant  is  honestly  without  any  knowledge  or  informa- 
tion of  allegations  of  the  complaint  sufficient  to  form  a  belief  of  them ; 
does  not  Imow  whether  they  are  true  or  false,  and  is  therefore  un- 
able to  positively  deny  them.  In  such  a  case  he  is  permitted  to  answer 
that  he  denies  that  he  has  "any  knowledge  or  information  thereof" 
(i.  e.,  of  such  allegations)  "sufficient  to  form  a  belief"  of  them,  i.  e., 
as  to  their  truth  or  falsity. 

This  prescribed  form  of  denial  has  to  be  (1)  permissible  in  the  par- 
ticular case,  and  (2)  followed  in  all  substantial  particulars,  in  order 
to  be  good,  i.  e.,  not  frivolous. 

(a)  If  the  facts  alleged  in  the  complaint  which  are  denied  by  this 
form  of  denial  are  presumptively  within  the  defendant's  Imowledge, 
as  would  be  the  case  of  transactions  with  him  pers(nially,  for  instance, 
he  cannot  use  such  form  of  denial.  It  would  be  a  mere  evasion,  and 
that  the  courts  will  not  allow.  It  was  not  meant  to  enable  defendants 
to  deny  their  own  personal  transactions,  but  otdy  things  whidi  did 
not  come  within  their  personal  knowledge.  "The  true  distinction  to 
be  observed  in  determining  when  a  defendant  may  avail  himself  of 
the  p^ivil^e  accorded  to  him  of  answering  in  the  qualified  form  al- 
lowed by  the  Code,  and  when  he  must  positively  admit"  (he  is  not 
required  to  make  formal  admission  of  anytliing  under  our  Cod^  "or 
108K.T.8^1S 
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deny  the  all^tions,  is  to  inquire  whether  the  facts  alleged  are  i»:e- 
sumptively  within  the  defend^t's  knowledge.  If  they  are,  he  cannot 
avail  himself  of  this  form  of  denial."  1  Encyc  PI  &  Pr.  p.  811; 
and  the  cases  there  cited ;  Singer  v.  Effler,  16  Misc.  Rep.  334,  39  N. 
Y.  Supp.  720 ;  Thorn  &  Maynard  v.  N.  Y.  Cent.  Mills  Co.,  10  How. 
Prac.  19.  This  was  also  the  rule  in  the  court  of  chancery.  Hall  v. 
Wood,  1  Paige,  404;  Sloan  v.  Little,  3  Paige,  103. 

(b)  Nor  may  this  form  of  denial  be  used  in  a  case  of  intentional 
ignorance  of  tiie  defend»it  when  it  is  his  duty^  as  here,  to  know  or 
learn  the  facts,  and  they  are  at  hand  and  accessible.  The  appellants 
became  sureties  on  a  bond  to  pay  the  judgment  on  a  mechatiic's  lien 
if  the  lienors  should  recover  judgment  on  such  Hen,  and  this  action 
is  against  the  appellants  on  such  bond.  It  was  their  duty  to  pay  the 
said  judgment  when  recovered;  and  when  notified  of  its  recovery, 
and  called  upon  to  pay  it,  it  was  their  duty  to  ascertain  if  it  had  beat 
recovered.  If  a  defendant's  lack  of  knowledge  or  information  in  such 
a  case  arises  from  his  unwillingness  or  refusal  to  know  the  facts,  a 
denial  in  this  form  is  not  permissible.  A  reading  of  the  compliunt 
and  answer  would  show  such  denial  to  be  frivoktus.  Having  such 
knowledge  or  information  at  hand,  he  cannot  be  permitted  to  deny 
that  he  has  it,  for  he  has  it,  but  only  shuts  his  eyes  to  it.  And  hence 
in  such  a  case  "A  party  cannot  plead  ^orance  of  a  public  record  to 
which  he  has  access,  and  which  affords  him  all  the  means  of  informa- 
tion necessary  to  obtain  positive  knowledge  of  the  facts."  1  Encvc. 
R  &  Pr.  p.  813 ;  McLean  v.  Julien  Electric  Co.,  28  Abb.  N.  C.  249, 
19  N.  Y.  Supp.  906;  Zivi  v.  Einstein,  1  Misc.  Rep.  212,  20  N.  Y. 
Supp.  893;  Ketcham.v.  Zerega,  1  E.  D.  Smith,  653;  Morgan  &  Co. 
V.  Quo  Vadis  Amusement  Co.,  45  Misc.  Rep.  130,  91  N.  Y.  Siu>p.  882 ; 
Goodell  y.  Blumer,  41  Wis.  486 ;  Mulcahy  v.  Buckley,  100  Cal.  484, 
36.  Pac  144. .  It  would  be  as  reasonable  to  permit  him  to  plead  ig- 
norance of  focts  which  he  has  in  his  greatcoat  pocket  or  desk.  As 
Mr.  Justice  Field  said  in  San  Frandsco'  Gas  Co.  v.  City  of  San  Fran- 
cisco, 9  Cal.  453,  it  is  the  duty  of  a  defendant  to  acquire  the  knowledge 
and  information  necessary  when  it  is  accessible  to  him  by  a  public 
record.  Otherwise  he  is  permitted  to  avail  himself  of  a  modified  form 
of  denial  intended  only  for  defendants  who  are  honestly  without 
knowledge  or  information,  not  for  defendants  dishonestly  without  it. 
He  cannot  be  pennitted  to  shut  his  eyes  in  the  presence  of  the  court 
and  say  ht  cannot  see.  He  must  be  told  to  open  his  eyes  and  see. 
Courts  do  not  permit  themselves  to  be  fooled. 

(c)  The  first  subdivision  of  the  complaint 'alleges  the  filing  of  the 
mechanic's  lien  in  the  Kings  county  clerk's  dfice  on  or  about  September 
5th,  1906,  and  the  contents  thereof.  The  answer  of  the  appellants  to 
this  is  that: 

"They  have  no  knowledge  or  Information  soffldent  to  form  a  belief  as  to 
tbe  conteots  of  the  said  notice  or  the  sufflcteikcy  thwectf  as  a  compliance  with 
the  reqalrsnents  of  the  statntei  of  this  state  fiir  the  purpose  of  perfectli^  a 
mechanic's  Hen." 

In  the  first  place,  this  is  not  in  the  form  prescribed  by  the  Code. 
As  we  have  seen,  it  requires  a  denial  that  the  defendant  has  "any 
knowledge  or  informaticm  thereof,"  i.  e.,  of  the  precise  allegations  of 
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fact  of  the  complaint  being  denied,  "sufficient  to  form  a  belief"  of 
the  same.  In  this  case  the  denial  is  not  that  they  have  any  knowledge 
or  information  "thereof"  sufficient  to  form  a  behef  as  to  the  same, 
which  is  the  particular  and  restricted  denial  required,  but  a  denial 
that  they  have  any  knowledge  or  information  in  geneial  sufficient  to 
form  a  belief  "as  to  the  contents  of  such  notice,"  etc.  The  statute 
does  not  prescribe  this  loose  denial,  but  brings  the  defendant  to  a 
precise  test  in  the  forum  of  his  coniscience.  It  is  not  substantially  the 
denial  prescribed.  And  if  it  could  be  treated  as  a  denial,  it  would 
still  be  not  of  any  knowledge  or  information  of  the  particular  allega- 
tions of  fact  of  the  complaint  of  the  contents  of  the  notice,  as  it  has 
to  be,  but  of  any  knowledge  or  information  "as  to  the  contents  of  the 
said  notice,"  all  of  its  contents,  its  contents  generally,  whereas  no 
part  of  its  contents  except  those  alleged  in  the  complaint  are  issuable 
by  a  denial.  In  the  next  place,  and  aside  from  the  departure  from 
the  form  of  denial  prescribed  by  the  Code,  such  a  denial  was  not  per- 
missible in  respect  of  the  allegation  of  the  filing  or  of  the  contents 
of  the  notice  of  lien,  for  the  said  notice  was  a  public  record  in  the 
county,  and  if  the  defendants  lacked  any  knowledge  or  information 
of  it,  it  was  willful  and  intention^U,  for  it  was  their  duty  to  inform 
themselves  of  its  filing  and  contents.  This  is  all  on  the  assumption  on 
both  sid^s  that  the  filing  of  the  notice  of  lien  and  its  contents  are  ma- 
terial facts  at  all  in  the  action,  and  needed  to  be  alleged  in  the  c(xnplaint 

The  third  subdivision  of  the  complaint  alleges  the  giving  of  the  bond, 
the  filing  thereof  in  the  Kin^s  county  clerk's  office,  and  tnat  the  plain- 
tiff thereafter  brought  an  action  in  the  Supreme  Court  against  the  land- 
owner, the  princtpd  therecKi,  to  foreclose  uie  said  lien,  that  he  answered, 
and  that  the  action  was  tried,  and  a  judgment  was  obtained  and  en- 
tered establishing  the  plaintiff's  said  hen,  and  adjudging  the  amount 
due  to  the  plaintiff;  and  that  a  copy  of  the  said  judgment  was  served 
on  the  defendants  herein,  and  that  10  days  have  elapsed  since  such 
service.  These  allegations  are  also  denied  in  the  same  form.  In 
respect  of  whether  a  copy  of  the  judgment  was  served  on  them,  the 
appellants  had  personal  knowledge  of  that  allegation,  and  had  to  an- 
swer it  positively;  and  in  addition  to  the  defect  in  the  form  of  the 
denial  which  has  already  been  pointed  out,  and  is  persisted  in  through- 
out the  answer — viz.,  failure  to  deny  any  knowledge  or  information 
"thereof" — knowledge  and  information  of  the  said  other  allegations 
are  all  accessible  to  them  in  the  judgment  roll  filed  in  the  said  action. 
The  same  is  the  case  of  the  allegation  in  the  fourth  subdivision  of 
the  complaint  of  the  obtaining  and  entry  of  an  order  granting  leave 
to  beg^  this  action,  which  is  also  denied  in  the  same  form. 

It  would  serve  no  purpose  to  review  the  varying  minor  decisions  cni 
the  questions  here  discussed.  While  there  is  no  controllii^  autiiority 
in  tms  state,  the  great  weight  of  reascm  is  in  acccvdance  with  the 
foregoing  conclusions. 

The  order  should  be  affirmed. 

Order  and  Jadgment  affirmed,  wltb  costs  and  diaboniements.  All  concur, 
except  HOOKEB.      wbo  dissents. 
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ffmrmg  Cbott,  Appelate  DirtelaD.  Seoond  Department.  Jmuj-  10;  190&) 

L  Pakekt  AMD  CanjD—Ttmn  or  Child — Liabujtt  of  Paxdtt. 

The  owT»er  of  a  motor  ear  Is  not  liable  for  Injoriea  reauMiig  tram  tba 
negHseat  drlTing  of  the  car  by  his  son,  moelr  beca—e  of  his  ownetship, 
or  becanae  be  py^iHyJ  Ua  aoa  to  driTe  the  ear,  or  beejM  tte  diiicr  tu 
his  woo. 

[Ed.  Note— For  eaaea  tn  potnt  aee  Cent.  Dig.  toL  ST.  Parent  and  Child, 
if  145-151.] 

2.  IfAsm  AMD  Bmmwam  r—tixiBitMCM  or  BsLsxnm. 

DeTendant  ia  not  UaUe  Cor  UUnrte*  reaoltiiic  fkoa  tfee  Bt^Ujieiii  driT^ 
log  of  his  motor  car  by  his  aon,  wbae  the  soo  at  the  tim»  was  engaged  in 
delirerlDg  presents  cm  his  own  aocoont,  and  bad  taken  tba  car  out  witb- 
ont  defendant's  knowledge  or  consent,  since  tbe  relatlao  ct  master  and 
aenant  did  not  exist  between  tliem  at  die  time  of  tbe  arrtiWrt. 

S.  TBUlI/— QCM-fTOHS  fOS  JCBT— CnCOjrT»ADlCTED  ETCDESCB. 

Id  an  action  to  recorer  for  injuries  resulting  from  tbe  negligent  driv- 
ing of  defeodsnt's  motor  ear.  tlie  fact  tliat  tbe  testimonr  regarding  tbe 
son's  anthority  to  ose  tbe  car  was  by  defeidant  and  liis  son  did  not  re- 
quire Its  mbmfsslon  to  tlie  Jury  for  tiiat  reason ;  tiieir  testinMHiy  bting  on- 
oontradicted  on  that  poInL 

CEd.  KotCL— For  caaea  in  point,  aee  OcnL  Dig.  toL  46^  Ttial.  i  33C.] 

Hooter.  T.  rtlaarnfinc 

Appeal  from  Westchester  County  Court. 

Action  by  Thotnas  Maher  against  Albert  C  Benedict  Fnxn  a  judg- 
ment in  favor  of  i^aintiff.  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendaiit  appeals.  Reversed,  and  new  tri^  ordered. 

Argued   before   HIRSCHBERG,    P.   J.,  and  WOODWARD, 

JENKS,  HOOKER,  and  MILLER,  JJ. 

Ralph  Earl  Prime,  Jr.,  for  appellant. 
Henry  R.  Barrett,  for  respondent. 

JENKS,  J.  The  action  is  for  the  negligent  driving  of  a  motor  car, 
wherelty  the  plaintifFs  horses  took  fright  and  ran  away.  In  conse- 
quence Ae  plaintiff,  who  stood  at  the  horses'  heads,  was  injured. 
The  question  in  the  case  is  as  to  the  liability  of  the  defendant.  He 
owned  the  car.  At  the  time  of  the  accident  he  was  not  in  the  car. 
It  was  driven  by  his  son,  a  man  20  years  old.  Liability  cannot  be  cast 
upon  the  defendant  because  he  owned  the  car,  or  because  he  permitted 
his  son  to  drive  the  car  whenever  he  wished  to  do  so  (Cavanagh  v. 
Dinsmore,  12  Hun,  468),  or  because  the  driver  was  his  son  (Shearman 
&  Redfield  on  Negligence  [5th  Ed.]  §  144).  Liability  arises  from  the 
relationship  of  master  and  servant,  and  it  must  be  determined  by  the 
inquiry  whether  the  driving  at  the  time  was  witliin  the  authority  of 
the  master,  in  the  execution  of  his  orders,  or  in  the  doing  of  his  work. 
In  Cavanagh  v.  Dinsmore,  supra,  the  court  say: 

"It  is  well  settled  that  tbe  master  Is  not  liable  for  injuries  sustained  by  the 
np^^Iigcnce  of  his  servant  while  engaged  In  an  unauthorized  act,  beyood  the 
iKMpe  and  doty  of  bis  employment,  for  his  own  or  another's  purposes,  al- 
thongh  ttie  servant  is  using  the  Implements  or  property  of  the  master  in  sad) 
miantborlzed  tct" 
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As  to  the  rule,  see,  also,  Sheridan  v.  Charlick,  4  Daly,  338 ;  Stone 
V.  Hills,  45  Conn.  44,  29  Am.  Rep.  635;  McCarthy  v.  Timmins,  178 
Mass.  378,  59  N.  E.  1038,  86  Am.  St.  Rep.  490 ;  Perlstein  v.  American 
Express  Co.,  177  Mass.  530,  59  N.  E.  194,  62  L.  R.  A.  959 ;  Long  v. 
Richmond,  68  App.  Div.  466,  73  N.  Y.  Supp.  912,  affirmed  176  N.  Y. 
495,  67  N.  E.  1084 ;  Storey  v.  Ashton,  L.  R.  4  Q.  B.  476. 

Although  the  evidence  was  sufficient  to  establish  a  cause  of  actio>n 
for  negligence,  it  was  not  sufficient  to  sustain  a  judgment  against  this 
defendant.  The  plaintiff  called  the  driver  of  the  machine  as  a  wit- 
ness, who  testified  to  his  driving  and  the  ownership  of  his  father.  On 
cross-examination  he  testified  that  he  took  out  tiie  machine  on  that 
day  without  his  father's  knowledge  or  direction,  and  that  he  was 
about  his  own  business  at  the  time.  When  recalled  for  the  defendant 
he  testified  that  the  time  was  the  day  before  Christmas;  that  he 
started  for  Pleasantville,  where  his  grandfather  lived ;  that  it  was  a 
general  custom  to  bring  up  presents  to  tiie  farm  hands  on  his  grand- 
father's farm,  and  that  he  was  carrying  up  a  package  of  his  old 
clothes;  that  his  sisters  were  at  the  farm;  and  that  he  had  started 
with  the  idea  of  bringing  them  home.  He  had  said  nothing  to  his 
father  of  his  own  proposed  gift.  On  cross-examination  he  did  not 
recall  what  else  he  was  carrying  besides  his  own  old  clothes.  The  car 
had  been  out  of  order,  "frozen  up,"  and  it  had  been  talked  over  that 
morning  that  he  was  to  go  before  his  sisters  and  take  up  the  pres- 
ents from  his  sisters,  tc^ether  with  his  own  iAd  clothes,  but  notiiing 
of  his  father's  or  frnn  his  fother.  The  father  testifies  that  he  did  not 
know  that  his  son  had  taken  out  the  car ;  that  his  daughters  had  told 
him  on  that  morning  that  they  wished  to  ^o  to  Pleasantville,  and  of 
their  errand,  and  they  went  by  train.  This  witness  testifies  that  he 
had  told  them  to  return  by  train,  because  the  day  was  cold.  He  fur- 
ther testifies  that  the  taking  of  the  car  was  not  discussed  in  his  pres- 
ence, and  that  he  did  not  think  his  son  was  going  out,  or  that  anybody 
else  was  going  out  but  his  daughters,  and  that  he  had  told  his  son 
at  breakfast  that  it  was  not  a  fit  day  to  drive  the  car. 

The  fact  tiiat  the  testimony  of  tiie  drcumstances  surrounding  the 
driving  of  tiie  car  on  this  occasion  was  given  by  the  son  of  the  defend- 
ant and  by  the  defendant  did  not  require  a  submission  to  the  jury. 
The  son  had  been  called  as  a  witness  in  the  first  instance  by  the  plain- 
tiff, who  thereby  certified  him  as  creditable  and  to  be  believed  so  far 
as  he  was  not  contradicted.  Rey  v.  Equitable  Life  Ins.  Co.,  16  App. 
Div.  194,  44  N.  Y.  Supp.  745,  and  authorities  cited;  McCarthy  v. 
Timmins,  178  Mass.  382,  59  N.  E.  1038,  86  Am.  St.  Rep.  490.  As  the 
testiimmy  of  the  father  is  "not  contradicted  by  direct  evidence,  nor  by 
any  legitimate  inferences  from  Hit  evidence,  and  it  is  not  opposed  to 
the  probabilities,  nor  in  its  nature  surprising  or  suspicious,"  the  cred- 
ibility thereof  was  not  necessarily  for  the  jury.  Hull  v.  Littauer.  162 
N.  Y.  569,  57  N,  E.  102 ;  MoUoy  v.  Whitehall  Portland  Cement  Co., 
116  App.  Div.  839,  102  N.  Y.  Supp.  363. 

The  judgment  is  reversed,  and  a  new  trial  is  ordered ;  costs  to  abide 
the  event. 

WOODWARD  and  MILLER,  JJ.,  concur.  HOOKER.  J.,  dis- 
sents.  HIRSCHBERG,  P.  J.,  not  voting. 
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KnOS  ▼.  VEDER^L  BREWING  OCX 
RENDICH  T.  SAME. 
«g»tfiBHe  Ctaart,  ApfieUate  DtrUoo,  Secnod  DepartmaiL  Janurr  10^  190&) 

COBPOBUIOn— CbXTETASCZS— BiSniB  or  SlUC'VUOIJ>EBa. 

StoA  CotpontKm  I^w,  I^ws  [l  1436.  &  638,  i  33,  proTides  tbat 
when  a  corpontioa  sells  its  properqr  and  fnncbisea  to  another,  anj'  ob- 
Jeettns  atof^lholder  maj,  within  dajs  after  the  stockholders*  meeiiog 
at  which  the  conreyanoe  is  aathoriied,  apply  to  the  Sopreme  Court  for  tbe 
appointment  of  persons  to  appraise  the  value  of  his  stock,  etc  Eei4 
that,  where  an  application  for  an  appraisal  was  served  within  60  days,  it 
was  within  time,  though  the  hearing  day  named  was  62  days  after  tbe 
meeting 

Appeal  from  Special  Term,  Kings  County. 

Applications  of  James  J.  Ennis  and  of  Richard  A.  Rendich  for  ^ 
appointment  of  appraisers  of  the  value  of  applicants'  stock  in  the 
Facial  Brewing  Company  onder  Stock  Corporation  Law,  Laws  1S93, 
p.  1436,  c  638,  §  33.  The  corporation  a[^)eals  frtnn  an  order  appoint- 
ing receivers.  Affirmed. 

Ar^ed  before  HIRSCHBERG,  P.  J.,  and  WOODWARD.  GAY- 
XOR,  RICH,  and  MILLER.  JJ. 

Thaddeus  D.  Kenneson,  for  appellant 
Frands  A.  McCloskey.  for  respondent 

GAYNOR,  J.  When  a  stock  corporation  sells  and  conveys  its 
property  and  franchises  to  another  corporation,  which  may  be  done 
on  consent  of  two-thirds  of  its  stockholders  in  meeting  assembled, 
any  objecting  stockholder  may  "within  60  days  after  such  meeting 
apply  to  the  Supreme  Court  at  any  Special  Term  thereof  held  in 
the  district  in  which  the  principal  place  of  business  of  such  corpora- 
tion is  situated,  upon  eight  days  notice  to  the  onporation,  for  tbe  ap- 
pointment of  three  persons  to  appraise  the  value  of  such  stodc,"  etc, 
i.  e.,  of  his  stock.  Stock  Corp.  Law,  I^ws  1893,  p.  1436,  c  638,  §  33. 
In  this  case  the  stockholders'  meeting  was  held  on  April  27,  1907. 
On  Jtme  20th  following  the  respondent  served  on  the  appellant  an 
eight  days  notice  of  such  application.  This  notice  named  for  the 
return  or  hearing  day  Jtme  28th.  The  application  was  heard  and 
granted  on  that  day  against  the  objection  of  the  appellant  that  the 
respondent  had  not  applied  to  the  court  within  60  days  from  the  said 
stodcholders*  meeting. 

The  notice  of  application  was  served  within  the  said  60  days,  but 
the  hearing  day  named  therein  was  62  days  after  such  meeting.  Did 
the  respondent  ''apply"  to  the  court  within  the  60  days  in  the  mean- 
ing of  the  statute?  To  answer  in  the  negative  would  be  to  give  a 
strict  meaning  to  the  statute  which  the  draughtsman  did  not  think 
of..  He  did  not  have  in  mind  that  the  actual  hearing  in  court  should 
be  had  within  the  60  days,  but  only  to  limit  the  time  of  the  stock- 
holder's right  to  ask  for  an  appraisement  to  that  time.  And  the  stat- 
ute will  easily  bear  this  interpretation,  viz.,  the  meaning  of  the  drau^ts- 
man.  The  proceeding  for  an  appraisement  is  a  special  proceeding 
(Code  Civ.  Proc.  §  3434),  and  the  making  of  the  applicatkm  may 
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be  said  to  be  begun  when  the  proceeding  is  begun.  In  legal  sense 
it  is  begun  then  and  ends  at  the  hearing  in  court 

The  cases  cited  in  respect  of  the  interpretation  of  section  254  of 
the  Municipal  Court  act  (Laws  1902,  p.  1563,  c.  680)  are  not  binding 
on  tis,  nor  do  th»r  apply.  The  provision  there  may  require  a  different 
construction  to  the  provision  before  us,  but  tiiat  it  does  we  do  not 
decide. 

The  order  should  be  affirmed. 


Order  affirmed,  wltb  |10  costs  and  dlBbnrsementB.  All  ooncar,  exc^t 
HIB80HBBB0,  P.       not  TOtli^ 


<123  App.  DlT.  102.) 

BBNNBTT  v.  HUBPHT  fit  aL 
^apreme  Oonr^  Appellate  DItIbIod,  Fourth  Department  January  8,  1906.) 

L  VeHDOB  and  PUBaHASE&~LlBH  TOK  PBIOE— WAITEB. 

While  a  Tendor,  as  a  rule,  has  an  equitable  lien  ou  the  land  conveyed  for 
the  unpaid  price,  though  there  Is  no  agreement  to  that  ^ect,  yet  a  vendor 
who  accepts  ttno  note  ot  a  third  parstm  waives  his  right  to  enforce  tiie  Uui 
unless  Its  retention  Is  reserved,  or  unlen  the  Inference  of  waiver  Is  over- 
come by  the  facts  showing  the  Inteothm  of  paTtles> 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  48,  Vendor  and  Pox^ 
ebaser.  H  1S8,  784.] 

2.  MoBTOAon— OrauTioR— FaiosiTr  or  Luir. 

The  lien  of  a  ymHoe  for  the  nnpatd  price  Is  superior  to  a  mortgage  ao> 
c^ted  with  knowledge  that  the  prtce  has  not  been  paid  In  full. 

[Ed.  Not&— For  cases  In  pohit,  see  Cent  Dig.  voL  85,  Mortgages,  1  888; 
vol.  4Bk  Yoidor  and  Purchaser,  |  670.] 

Z.  l^ooa  ARD  PuBOHASEB— YinnoB's  Ijibn— Waivbb  or  LlEK. 

A  vendor  and  the  purchaser  and  a  third  person  who  was  to  fomiih  tiie 
purchase  money  understood  that  the  price  was  to  be  paid  in  cash.  When 
the  parties  met  to  consummate  the  sale,  the  third  pereon  could  not  obtain 
the  money,  and  the  vmdor  agreed  to  wait  for  the  accommodation  of  the 
purchaser.  Subsequently  the  third  person  gave  a  dueblll  which  tbe 
vendor  accepted  as  a  memorandum  of  the  sum  unpaid.  Held  that,  on  the 
failure  ot  the  third  peracm  to  pay,  the  vendor  could  enCoroe  his  lien  on  the 
premises  ftv  the  price  unpaid. 

[Bd.  Note.— For  cases  In  point,  see  Oent  Dig.  voL  4^  Tendor  and  Pur^ 
ebaser,  1  738.] 

Appeal  from  Trial  Term,  Niagara  County. 

Action  by  George  W.  Bennett  against  Ada  M.  Murphy  and  others. 
From  a  judgment  establishing  a  vendor's  lien  in  favor  of  plaintiff, 
defendants  Ada  M.  Murphy  and  another  appeal.  Affirmed. 

On  Januaiy  1,  1007,  the  plaintlCC  owned  a  farm  of  100  acres  in  the  town  of 
Royalton,  in  said  county  of  Niagara,  subject  to  a  savings  bank  mortgage  of 
$2,800.  besides  Interest  On  that  day  he  entered  Into  a  written  agreemwt 
with  the  appellant  Ada  M.  Murphy,  whereby  he  agreed  to  sell  and  convey  said 
premises  to  her  for  the  sum  of  ^,000,  the  deed  to  be  delivered  and  the  pM- 
seesltm  of  the  premises  given  on  the  Ist  of  April  following.  By  the  contract 
tbe  purchaser  was  to  assume  the  payment  of  the  mortgage  and  pay  the  bal- 
ance of  the  purchase  price  In  cash.  Tbe  parties,  In  compliance  with  the 
terms  of  the  agreement,  met  at  MIddleport,  and  the  deed,  at  the  requ^  of 
Mrs.  Murphy,  was  made  to  herself  and  her  husband  and  co-appellant,  nie 
Murphys  had  only  $2,000  to  pay  on  the  purchase  price  of  this  farm.  They  had 
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arranged  with  ttw  defendant  Knapp  to  loan  ttaem  $6^000^  oat  of  which  tiw  ex- 
isting mortgage  aiid  the  balance  doe  the  plaintiff  were  to  be  paid.  Knapp, 
who  was  known  to  the  plalntlfC,  was  present  when  the  papers  were  prepared, 
and  advised  the  plaintiff  that  he  did  not  have  the  cash  with  him  to  pay  the 
sum  due,  wliereupon  the  plaintiff  stated  that  he  was  willing  to  wait  a  day  or 
two  for  the  mon^.  The  deed  and  mortgage  were  delivered  and  the  ^,000 
paid  by  Mrs.  Ma^^.  Her  hosband  was  not  present.  Knapp  said  he  was 
going  to  Albany  for  two  days,  bnt  would  pay  as  aooa  as  he  retomed,  which 
the  plaintiff  said  was  satisfactory  to  him.  me  plaintiff,  as  Borrfving  part- 
ner of  a  firm,  had  moneys  in  his  hands  belonging  to  Knapp  as  administrator 
of  the  deceased  partner,  which  the  latter  desired  paid  over.  A  memorandmn 
was  prepared  and  signed  by  Knapp  correctly  certifying  the  balance  dne  the 
plaintiff  on  the  pun^ase  price  of  the  farm,  and  containing  this  clause,  **whldi 
Bum  I  agree  to  pay  upon  the  settlem«it  of  my  accotmt  with  said  G.  W.  Ben- 
nett," and  which  referred  to  the  moneys  already  mentioned.  The  plaintiff 
refused  to  receive  this  paper,  claiming  that  he  was  to  receive  cash  for  hla 
farm  and  nothing  had  be«i  said  In  regard  to  the  partnership  matter,  l^ere- 
npon  a  dueblil  was  signed  by  Knapp,  dated  that  day,  reciting  there  was  du« 
George  W.'  Bennett  93,145.96,  which  wag  the  balance  unpaid,  and  was  satis* 
factory  to  the  plaintiff,  and  he  acc^ted  it  Three  or  four  days  later  he 
asked  Knapp  to  pay  the  dueblil,  which  he  declined  to  do  until  the  partnership 
matter  was  adjusted.  AftMwarda  a  demand  was  made  of  the  vendee  for  the 
payment  of  the  pnnduse  price  unpaid,  and,  on  refusal,  this  actl(m  was  com- 
menced  against  them,  as  well  as  Knapp,  to  establlah  a  lien  upon  the  premises 
for  the  sum  unpaid.  The  Jndgmoit  is  against  the  vendees,  directing  a  sale 
of  the  premlsesb  with  costs  payable  ont  of  the  avails  of  the  sale  and  is  superior 
to  the  mortgage  of  Knapp,  who  has  not  appealed,  and  who  paid  the  savings 
bank  Uea.  There  Is  very  little  controversy  over  the  facts. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WIUOAMS, 
KRUSE.  and  ROBSON,  JJ. 

George  F.  Thwnpson,  for  appellants. 
G.  D.  Judson,  for  respondent 

SPRING,  J,  The  legal  principles  applicable  to  this  situation  seem 
to  be  well  settled.  The  vendor,  as  a  rule,  has  an  equitable  lien  upcxi 
the  land  conveyed  for  the  unpaid  purchase  price,  even  though  there 
is  no  agreement  to  that  effect.  Hubbell  v.  Henrickson,  175  N.  Y.  175, 
67  N.  E.  302;  Sprague  v.  Cochran,  144  N.  Y.  104, 112,  38  N.  E.  1000; 
McWhorter  v.  Stewart,  39  App.  Div.  213.  57  N.  Y.  Supp.  137 ;  Bach 
V.  Kidansky,  186  N.  Y.  368,  78  N.  E.  1088 ;  Pomeroy's  Equity  Juris. 
§  1249  et  seq.  Knapp  accepted  tiie  mortgage  knowing  that  the  pur- 
diase  price  tuid  not  been  paid  in  full,  so,  of  course,  if  any  lien  was 
permissible  it  was  superior  to  his  mortgage.  Seymour  v.  McKinstry, 
106  N.  Y.  230,  12  N.  E.  348,  14  N.  E.  94.  There  is,  however,  an  ex- 
ception to  the  rule  equally  well  established.  If  the  vendor  accepts  the 
note  of  a  third  person,  he  waives  his  right  to  enforce  the  lien  upon 
Ihe  premises,  unless  its  retention  is  reserved,  or  unless  the  facts  over- 
come the  inference.  Maroney  et  al.  v.  Boyle  et  al.,  141  N.  Y.  462,  36 
N.  E.  511,  38  Am.  St  Rep.  821 ;  Vail  v.  Foster,  4  N.  Y.  312 ;  Fish 
V.  Howland  and  others,  1  Paige  Ch.  20 ;  3  Washburn  on  Real  Prop- 
erty (3d  Ed.)  p.  91.  The  aj^llants  rely  upon  this  exception  or  de- 
parture from  the  general  principle.  They  claim  that  by  the  acceptance 
of  the  duebill  the  vendor  relinquished  his  equitable  Hen  and  elected  to 
rely  exclusively  upon  the  responsibility  of  Knapp  for  the  large  bal- 
ance of  the  purchase  price  unpaid.   The  principle  and  the  exception 
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are  presumptions,  and  which  shall  prevail  depends  upon  the  facts  in 
a  given  case  denoting  the  intention  of  the  parties. 

Pomeroy  in  his  Equity  Jurisprudence,  §  1259,  states  the  rule  as  UA- 
lows: 

"Tbn  grantnr  may  of  conne  waive  hits  lien.  Whether  he  does  so  la  a  matter 
ot  Intention,  which  mnat  appear  elljier  ezpnoBly,  at  hy  acts  directly  Incon- 
tSMbeut  with  Its  existence  and  UuUcatlng  a  clear  Intent  to  walv&** 

In  this  case  it  is  important  to  keep  in  mind  that  Knapp  was  the 
agent  or  representative  of  the  appellants.  He  furnished  the  money 
for  them  and  the  plaintiff  understood  he  was  acting  in  their  behalf. 
All  the  parties  appreciated  that  the  purdiase  price  for  the  farm  was 
to  be  paid  in  cash.  When  they  came  together  to  consummate  the  sale 
and  conveyance,  there  was  no  intention  to  depart  from  the  cash  pay- 
ment. Knapp  had  his  money  deposited  in  a  bank  not  accessible  that 
afternoon.  He  intended  to  go  to  Albany  for  a  day  or  two,  and  the 
plaintiff  was  willing  to  wait  until  his  return  for  ^e  balance  of  the 
purchase  price.  He  did  this  for  the  accommodation  of  ^e  appellants 
and  Kaafp.  The  vendees  depended  upon  Knapp  for  the  money,  and 
they  were  therefore  unable  to  pay  on  that  day.  All  the  parties  com- 
prdiended  the  reason  for  the  delay,  and  it  was  not  in  any  respect  at 
the  solicitation  or  for  the  convenience  of  the  plaintiff.  The  duebill 
given  did  not  extend  the  time  of  payment.  It  was  not  an  obliga- 
tion, in  the  circumstances  disclosed,  which  abrogated  the  plaintiff's 
equitable  lien  on  the  premises  he  had  conveyed.  It  was  intended  by 
all  the  parties  as  a  mere  memorandum  indicating  the  sum  unpaid.  It 
was  signed  by  Knapp  because  he  was  to  furnish  the  mcHiey,  as  the 
plaintiff  knew,  but  it  was  signed  by  him  while  re{H*eseiiting  the  ap- 
pellants. It  has  no  greater  effect  than  if  signed  1^  Knapp  and  the 
vendees  for  they  all  participated  in  the  transaction  and  it  was  for  their 
common  benefit.  If  the  grantor  had  taken  a  promissory  note  from 
the  vendees,  his  equitable  lien  would  not  have  been  waived  thereby. 
Maroney  et  al.  v.  Boyle  et  al.,  supra.  The  duebill  signed  by  Knapp 
has  no  different  effect  for  it  was  given  for  his  benefit  He  is  not  the 
third  person  whose  obligation  may  operate  as  a  waiver.  He  is  a  party 
mterested  in  tiie  principal  transacticm. 

Much  is  made  of  the  plaintiff's  statement  that  he  accepted  the  due- 
bill.  He  did  receive  it,  but  the  purpose  of  it  as  explained  by  the  un- 
disputed evidence  countervails  the  claim  that  it  was  intended  to  nullify 
the  provision  in  the  agreement  that  he  was  to  be  paid  in  cash.  When 
confronted  with  the  first  memorandum  providing  for  the  adjustment 
of  the  partnership  dealings  in  connection  with  the  payment  of  the  pur- 
chase priw  of  the  land,  he  has  swift  to  repudiate  any  such  plan,  and 
contended  distinctly  that  he  was  to  be  paid  in  cash  for  his  farm,  and 
all  acquiesced  in  this  understanding.  Kna[^  and  Murphy  were  rep- 
resented by  attorneys  in  the  transaction,  and  he  was  alone  and  prob- 
ably knew  nothing  whatever  about  a  vendor's  lien.  He  did  compre- 
hend, however,  that  he  was  to  be  paid  in  cash,  and  he  never  swerved 
or  abated  from  that  purpose.  Beyond  the  costs  which  are  imposed 
upon  them,  the  appellants  are  not  grievously  injured  by  the  decision 
in  this  case.   They  are  only  liable  on  the  mortgage  to  Knapp  to  the 
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extent  of  the  moneys  advanced  by  him  for  their  benefit.  When  de- 
mand was  made  of  them  to  pay  the  purchase  price,  they  were  called 
upon  to  perform  their  contract  about  which  there  was  no  misunder- 
standing, but  apparently  they  preferred  to  be  controlled  by  Aeir  oo- 
defendant  The  litigation  is  unfortunate  for  the  man  responsible  for 
the  controversy  is  not  burdened  with  any  of  the  costs. 

The  facts  found  by  the  trial  court  in  its  decision  are  in  accordance 
with  the  plaintiflf's  position,  and  are  fairly  sustained  by  the  evidence. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs.  All  concur. 


028  App.  DlT.  201.) 

SIMMONS  T.  CRISFIELD. 

(Supreme  Court,  Appellate  Division,  Fourth  Department  January  8,  190&> 

L  Deeds— Oovinabiw—E^eoutob's  Deed— TAuniTT  of  CovEnAins. 

Where  two  city  lots  were  devised  to  particular  prasons,  and  the  ex- 
ecutor, who  was  not  a  trustee  of  the  property,  sold  the  lots  under  a 
naked  power  of  sale,  tbe  executor  and  the  purchaser  of  one  of  the  lots 
were  entitled  to  bind  both  lots  by  restrictive  bnlldlng  covenants,  which 
passed  as  appurtenant  to  the  premises  and  were  enforceable  in  equity. 

2.  SAHE—OnjECTiona  bt  Devisees. 

Where  certain  city  lots  were  conveyed  by  an  executor  under  power  of 
sale  subject  to  restrictive  building  covenants,  devisees  of  the  lots  hav- 
ing DO  interest  therein  coold  not  object  to  the  validity  of  such  covenants. 

8,  Saue— Pebsons  Bound. 

Two  adjoining  dty  lots  having  been  devised  with  a  naked  power  of  sale 
In  the  ezecntor,  he  conveyed  one  of  the  lots  by  a  deed  containing  a  cove- 
nant that  the  grantee  should  not  erect  s  building  on  the  lot  nearer  than 
20  feet  from  the  street,  and  that  no  building  should  be  erected  on  the 
adjoining  lot  nearer  than  the  same  distance  from  tbe  street  line,  nils 
deed  was  recorded,  and  two  months  thereafter  the  executor  sold  the  ad- 
joining lot  by  a  deed  containing  no  restrictive  covenants  to  defendant, 
who  had  both  actual  and  constructive  Imowledge  of  the  covenants  in  the 
prior  deed.  Beld,  that  defendant  in  equity  would  be  considered  to  have 
voluntarily  become  a  party  to  such  covenants,  and  to  have  taken  his  title 
subject  thereto. 

Appeal  from  Special  Term,  Monroe  County. 

Action  by  James  S.  Simmons  against  Francis  I.  Crisfield.  Frcrni  an 
interlocutory  judgment  sustaining  a  demurrer  to  the  complaint,  plain- 
tiff  appeals.    Reversed,  with  leave  to  plead  over. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING.  WILLIAMS, 
KRUSE.  and  ROBSON,  JJ. 

William  O.  Campbell,  for  appellant 
McGuue  &  Wood,  for  respondent 

WILLIAMS,  J.  The  interlocutory  judgment  should  be  reversed, 
with  costs,  and  the  demurrer  overruled,  with  costs,  with  leave  to 
plead  over  on  payment  of  costs  of  the  demurrer  and  of  this  appeal. 

The  action  was  brought  to  restrain  the  defendant  from  erecting 
any  building  on  a  city  lot  nearer  than  20  feet  to  the  street.  In  Fel> 
mary,  1897,  Julia  H.  Kurd  died  seised  of  two  adjoining  lots,  Nos.  21 
and  22,  on  the  east  side  of  Colvin  street  Rochester,  N.  Y.,  each 
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40  feet  front  and  150  feet  deep.  She  left  a  will,  m  which,  among 
other  things,  she  in  effect  gave  these  two  lots  to  certain  devisees  named, 
appointed  executors,  and  authorized  and  empowered  such  executors 
and  the  survivors  of  them  to  sell  and  convey  any  real  estate  which 
she  owned  at  the  time  of  her  decease.  One  of  the  executors  only 
qualified  and  served.  In  April,  1907,  the  said  executor  sold  and  con- 
veyed to  the  plaintifE  lot  33,  and  inserted  the  following  covenants  in 
4he  deed,  viz. : 

"Tbe  party  of  the  second  part,  for  himself,  his  belrs  and  assigns  cove- 
nants and  agreea  with  the  party  of  the  first  part,  his  soocesBora  and  assigns, 
tbat  the  front  wall  of  any  building  erected  on  the  premises  hereby  conveyed, 
«hall  stand  bade  at  least  20  feet  from  the  eeat  line  of  Colvln  street :  and  the 
party  of  the  first  part,  as  such  executor  as  aforesaid,  covoiantB  aud  dgrees 
with  the  party  of  the  seccmd  part,  his  heirs  and  asalgnfl,  that  on  the  lot  ad- 
joining the  above  described  premises  to  the  south  thereof,  to  wit,  lot  21, 
*  *  *  the  fnmt  wall  of  any  balldlng  erected  thereon  eball  stand  back,  at 
least  20  feet  from  the  east  line  of  Colvln  street" 

This  deed  was  recorded  two  days  after  it  was  given.  In  June,  1907, 
the  said  executor  sold  and  conveyed  to  the  defendant  lot  21,  making 
no  reference  to  the  covenants  in  the  former  deed  of  lot  22.  When 
-die  defendant  took  his  deed,  he  knew  of  the  former  conveyance  to  the 
plaintiff  and  of  the  covenants  therein  contained.  The  defendant  im- 
mediately after  taking  his  conveyance  commenced  the  erection  of  a 
dwellii^  house  and  store  on  his  lot,  the  front  wall  to  be  upon  the 
easterly  margin  of  the  street,  and  not  20  feet  therefrom,  in  violation 
•of  tile  covenants  contained  in  plaintiff's  conveyance  of  his  lot,  and 
refused,  on  request  of  plaintiff,  to  comply  with  such  covenants.  There- 
upon tht  plaintiff  commenced  this  action. 

There  is  no  equity  here  in  favor  of  defendant.  He  took  his  deed, 
not  only  with  tiie  notice  that  the  recording  of  the  former  deed  gave 
him,  but,  as  alleged  in  the  complaint,  and  admitted  by  the  demurrer, 
with  actual  knowledge  of  the  covenants  in  plaintiff's  deed,  and  he 
seeks  now  to  deprive  the  plaintiff  of  the  benefit  of  the  covenants  in 
his  deed,  which  were  valuable  to  him,  and  for  whidi  he  may  be  as- 
sumed to  have  paid  a  consideration.  The  plaintiff's  property  would 
certainly  be  more  valuable  if  buildings  on  the  defendant's  property 
were  erected  20  feet  back  from  the  street  than  if  they  were  located 
on  the  mar^n  of  the  street.  The  defetidant  bought  and  took  a  deed 
-of  his  lot  with  his  eyes  wide  open,  and  with  the  chances  of  succeeding 
upon  the  bare,  naked  proposition  that  the  executor  had  no  power  to 
make  the  covenant  in  the  plaintiff's  deed,  that  it  was  void,  and  could 
have  no  effect  upon  defendant's  interest  in  his  lot,  or  his  right  to  erect 
building  wherever  he  liked  thereon.  The  executor  was  not  a  trustee 
under  the  will  of  the  deceased,  and  was  not  vested  with  the  title  to 
these  two  lots.  He  had  a  bare,  naked  power  of  sale.  The  title  was 
in  the  devisees  under  the  will.  The  executor  had  power  to  sell  and 
did  sell  and  convey  both  lots.  It  was  sought  to  bind  the  purchasers 
•of  both  lots  and  their  successors  and  assigjns  by  restrictive  covenants 
as  to  the  erection  of  buildings  for  the  benefit  of  both  purchasers. 
The  covenants  were  mutual  and  reciprocal,  and  were,  therefore,  en- 
forceable, if  entered  into  by  parties  competent  to  make  the  same.  Eq. 
X.  A.  So.  V.  Brennan,  148  N.  Y.  661,  43  N.  £.  173.  and  the  cases 
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thereiii  referred  to.  The  right  to  the  enjoyment  of  such  covenants 
passes  as  awurtenant  to  the  premises,  and  will  be  enforced  in  courts 
of  equity.  Wetmar  v.  Bruce,  118  N.  Y.  319-3S2,  23  N.  E.  303,  and 
cases  therein  referred  to.  No  objection  could  be  made  by  the  dev- 
isees under  the  will  after  the  giving  of  both  deeds  to  the  deeds  or 
the  rovenants  therein  contained.  They  had  thereafter  no  interest  to 
object  The  two  deeds  together  transferred  the  whole  title  to  both 
lots,  and  the  deeds  were  valid  even  if  the  covenants  were  ineffectual. 
The  whole  controversy  is  between  the  two  grantees  under  the  deeds. 
The  defendant  by  accepting  his  deed  witii  knowledge  actual,  as  well 
as  by  the  rKord,  of  the  covenants  in  pkuntiff's  deed,  took  only  such 
title  as  remained  in  the  executor  after  giving  plaintiff's  deed.  He 
should  be  said  in  equity  at  least  to  have  voluntarily  become  a  party 
to  the  covenants  in  plaintiff's  deed,  and  to  have  taicen  his  title  sub- 
ject thereto.  We  see  no  reason  why  he  should  be  permitted,  under 
the  circumstances,  to  question  the  vahdity  and  binding  effect  upon  him 
of  these  covenants. 

We  think,  therefore,  that  the  plaintiff  is  entitled  to  the  relief  asked 
for  in  his  complaint 

Interlocutory  Jadgment  reverBed,  witb  costs,  with  leave  to  plead  over  npon 
parent  of  the  cogts  of  the  demurro:  and  of  this  svpeoL  All  concur. 


DB  A6RAH0NTB  v.  CtT7  OF  MT.  VERNON. 

(Snpreme  Oonrt  Ant^ta  Dlvlaion,  Sectmd  D^rtment  January  10;  190a) 

MumoiPAi.  OrapoajLTioNS— Toan— IPuBuo  Fakkb— DxecHuai  or  FiacwoaKB. 
In  an  actltni  fw  Injnrles  to  a  pedestrian  walking  almg  a  pnblie  part: 
by  being  ertnick  by  a  portion  of  a  bomb  discharged  In  a  public  park  as  a 
part  of  a  display  of  fireworks  ander  a  license  Issued  by  the  mayor,  evi- 
dence held  to  require  sabmlsslon  to  the  Jnry  of  the  question  wbether  the 
spot  where  the  fireworks  were  exploded  was  so  ciose  to  the  street  a>  to 
make  the  exhibition  dangerous  to  persons  thereon. 

Appeal  from  Trial  Term,  Westchester  Coimty. 

Action  by  Louisa  De  Agramonte  against  the  dty  of  Mt.  Vernon. 
Prom  a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial  on  the  minutes,  defendant  appeals.  Affirmed. 

See  98  N.  Y.  Supp.  454, 112  App.  Div.  291. 

Argued  before  WOODWARD,  JENKS,  HOOKER.  MILLER, 
and  GAYNOR,  JJ. 

L  Mortimer  Bell,  for  appellant. 

Terence  J.  McManus  (Abraham  Gruber,  on  the  brief),  for  respond- 
ent 

GAYNOR,  J.  We  reversed  a  former  judgment  for  the  plaintiff. 
112  App.  Div.  291,  98  N.  Y.  Supp.  454.  Thu  time  the  case  went  to 
the  jury  on  the  question  whether  it  was  not  negligence  in  the  city  to 
allow  the  display  of  the  fireworics  in  the  public  paik  so  close  to  the 
street  where  the  plaintiff  was  hit  by  the  fragment  of  the  steel  pipe 
of  a  bomb  which  prematurely  exploded.   She  was  not  a  spectator  at 
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the  exhibiticm,  which  was  given  by  a  private  society  under  a  license 
from  the  mayor  anthorized  by  an  ordinance  of  the  common  council, 
and  under  the  superintendence  of  police  officers  sent  there  for  that 
purpose,  but  a  passer  by.  The  oral  evidence  is  surprisingly  meager 
in  respect  of  the  distance  of  the  spot  where  the  fireworks  were  set  and 
exploded  from  the  street,  which  was  the  pivotal  point  of  the  case. 
But  it  was  stHnewhere  about  the  middle  of  tfie  park;  and  by  dint  of 
scrutiniang  a  poor  map  of  the  park  which  got  in  evidence,  it  is  found 
to  be  450  Teet  long  on  the  side  where  the  plaintiff  was,  about  350  feet 
on  the  opposite  side,  and  about  420  feet  the  other  way.  It  thus  ap- 
pears that  the  said  spot  was  about  210  feet  or  less  from  the  plaintiff. 
This  made  the  case  one  of  fact  for  the  jury,  i.  e.,  whether  the  spot 
was  so  close  to  the  street  as  to  make  the  exhibition  dangerous  to  per- 
sons thereon.  Walker  v.  City  of  New  York,  107  App.  Div.  851,  95 
N.  Y.  Supp.  121. 
The  judgment  and  order  should  be  affirmed. 

Judgment  and  order  afflnned,  with  costs.  All  ooncnK 


HAHOXBT  r.  BROADWAY  BRBWINO  ft  MAI/TINO  OO. 
(Siqtreme  Conrt,  Mai  Term,  Erie  Gonnty.  December,  190T.) 

1.  Ijardlokd  ard  Tutant— BriOTion  or  l^nAitr— What  Conritutbs. 

Where  a  lease  authorized  ttie  landlord  to  re-eater  to  make  repairs,  and 
required  the  tenant  to  leave  the  premises  In  as  good  condition  as  rea- 
sonable use  and  wear  wonKt  permit,  and  to  prevent  waste,  and  the  premi- 
ses were  vacated  by  one  holding  under  the  tenant,  being  left  unoccupied, 
exceptli^  by  fnrDlture,  etc,  belonging  to  the  tenant,  the  landlord  did  not 
constmctlvely  evict  the  tenant,  so  as  to  release  him  ^om  paying  further 
rent  by  nailing  boards  over  windows  brohra  out  while  the  building  was 
onoccDpled;  the  tenant  having  Ignwed  the  landlord's  notification  as  to 
the  unprotected  condition  of  the  property. 

[Ed.  Note^For  cases  hi  point,  see  Gent  Dig.  vol.  32.  Landlord  and  Ten- 
ant, H  696-708,  765.] 

SL  Savb— CoKSfTBncmvE  Evicnon— EmcT. 

A  constructive  eviction  of  a  tenant,  not  followed  by  abandonment  of 
the  premises  and  a  surrender  of  possession  to  the  landlord.  Is  no  defense 
to  an  action  for  rent. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  toI.  S2,  Landlord  and  Ten- 
ant. 89  005-703,  765.] 

Action  by  Dennis  Mahoney  against  the  Broadway  Brewing  &  Malt- 
ing Company  for  rent  Judgment  for  plaintiff. 

L.  J.  Collins,  for  plaintiff. 

J.  P.  Schattner,  for  defendant. 

WHEELER,  J.  This  action  is  brought  to  recover  for  rent  alleged 
to  be  due  and  unpaid.  The  defense  is  that  the  defendant  was  evicted 
from  the  premises  in  question  by  the  acts  of  the  lessor.  An  amend- 
ment to  the  answer  becomes  necessary  to  enable  the  defendant  to  raise 
the  defense  of  eviction,  and  it  is  contended  by  the  plaintiff  such  an 
amendment  should  not  and  cannot  properly  be  allowed  by  the  trial 
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court  For  the  purposes  of  this  action,  however,  we  shall  treat  the 
case  as  though  tiie  defense  of  eviction  had  been  prc^>erly  set  up  in  the 

answer. 

The  essential  facts  of  the  case  are  undisputed.  It  appears  that  the 
plaintfif  by  written  lease  rented  to  the  defendant  the  premises  known  as 
No.  301  Louisiana  street,  in  the  city  of  Buffalo,  for  a  term  beginning 
October  1,  1905,  and  ending  May  1,  1906.  A  man  by  the  name  of 
Keefe  opened  a  saloon  in  the  place  tmder  some  arrangement  with 
the  defendant  After  the  expiration  of  about  two  months  Keefe 
vacated  the  premises,  leavmg  in  the  place  certain  bar  fixtures  and 
other  furniture,  which  the  evidence  shows  was  the  pr<^rty  of  the 
defendant.  The  property  being  unoccupied,  many  windows  in  the 
building  were  broken — the  proof  shows  between  50  and  60  in  number. 
In  some  places  the  window  sash  was  broken  and  the  building  ren- 
dered liable  to  be  entered.  The  defendant  was  notified  of  the  unpro- 
tected condition  of  the  property;  but  it  did  nothing.  Thereupon 
the  landlord,  the  plaintifiF,  for  the  purpose  of  protectii^  the  propert)- 
and  preventing  further  waste  and  danu^,  nailed  boards  over  the 
windows  and  openings  caused  by  the  window  lights  being  brc^cen  out 
It  is  claimed  these  acts  of  the  landlord  constituted  a  constructive  evic- 
tion, and  the  tenant  thereby  ceased  to  be  liable  for  rent.  It  appears 
the  keys  to  the  premises  were  tendered  the  plaintiff,  and  he  refused 
to  accept  them.  It  also  appears  that  the  furniture  and  saloon  fixtures 
were  left  in  the  saloon  and  not  removed.  We  think  that  under  the 
circumstances  tiie  plaintiff  had  a  rig^t  to  protect  his  property  from 
waste,  and  his  acts  did  not  amount  to  an  eviction  or  absolve  the  de- 
fendant from  liabilitv  for  rent. 

The  lease  expressly  provides  that  the  tenant  should  "use  all  reaswi- 
able  precaution  to  prevent  waste."  It  further  authorized  the  landlord 
"to  enter  the  said  premises  at  all  reasonable  times  of  the  day  to  ex- 
amine the  said  premises,  or  to  make  such  repairs  therein  as  shall,  by 
the  said  party  of  the  first  part,  be  thought  requisite."  The  lease  also 
provided  that  the  tenant  agreed  "to  leave  said  premises  at  the  exinra- 
tion  of  the  said  term  in  as  good  state  and  condition  as  reasonable  use 
and  wear  thereof  will  permit."  The  tenant  thus  obligated  himself 
to  prevent  waste  and  to  return  the  property  in  as  good  condition  as  re- 
ceived. These  obligations  the  e^^dence  shows  it  neglected  to  observe, 
although  notified  of  conditions  and  requested  to  protect  the  property. 
Under  such  circumstances  it  seems  clear  to  the  court  the  landlord  had 
the  right  to  enter  the  leased  premises  and  do  what  was  proper  to 
secure  and  protect  the  property  from  further  damage  and  waste.  This 
was  all  he  did.  He  was  simply  doing  what  it  was  the  duty  of  the 
defendant  to  do  in  the  premises.  Under  such  circumstances,  it  would 
seem  unreasonable  to  hold  that  the  landlord  in  law  terminated  the 
lease  by  his  efforts  to  save  both  the  tenant  and  himself  from  loss  by 
neglect  of  the  defendant — especially  where  those  acts  in  no  way 
ousted  the  defendant  from  possession  of  the  leasehold  premises  and  it 
could  at  any  time  restore  the  premises  to  the  condition  it  agreed  to 
keep  them  in  by  simply  taking  off  the  boards  nailed  over  the  windows 
and  putting  in  the  required  gkss  and  broken  sash. 

An  entry  in  the  premises  by  tlie  landlord,  with  the  express  or  im- 
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plied  assent  of  ihe  tenant,  to  make  repaid  therein  oe  to  preserve  the 
property,  does  not  constitute  an  eviction.   McKenzie  v.  Hatton,  141 

N.  Y.  6,  35  N.  E.  929.  It  is  also  the  law  that  a  constructive  eviction, 
not  followed  by  abandonment  of  the  premises  and  a  surrender  of  pos- 
session to  the  landlord,  constitutes  no  defense  to  an  action  for  rent. 
Beakes  v.  Haas,  36  Misc.  Rep.  797,  74  N.  Y,  Supp.  843 ;  Boreel  v. 
Lawton,  90  N.  Y.  293,  43  Am.  Rep.  170;  McKenzie  v.  Hatton,  70 
Hun,  142,  24  N.  Y.  Supp.  88,  affirmed  141  N.  Y.  6,  35  N.  E.  939.  The 
evidence  is  that  there  was  no  abandonment  of  the  premises;  but,  on 
the  contrary,  it  left  in  the  saloon  the  furniture  and  bar,  which  iJie  tes- 
timony shows  belonged  to  the  defendant. 

These  considerations  compel  the  court  to  direct  judgment  for  the 
plaintiff.  So  ordered. 


TTMDALL  et  al.  T.  FUOBaNG  et  aL 
(Supreme  Court,  Appellate  DItIsIoq,  Second  Dq;>artinent  Januaiy  2i  1906.) 

1.  Wills— RxJLKS  or  CoNffrauonon, 

In  coDBtmlng  wills,  effect  slioald  be  glren.  If  possible,  to  all  tbe  lan- 
guage osed,  tbe  qualifying  words  as  well  as  the  words  of  devise,  since 
qnaUtying  v<»d8  do  not  create  repagnance,  but  are  to  be  harmonised  with 
tbe  wwda  ^rtOA  they  qaaUtf. 

[Ed.  Note^ror  cases  In  point,  see  Omt  Dl»  voL  40,  Wills,  |  S6&] 

2.  Sauk— BtnjLTB  Devisbd. 

Where  testator  devised  property  to  Us  daughter,  her  belra,  etc.,  for- 
ever, providing  that.  In  case  she  should  die  without  lawful  issue  her 
surviving,  the  property  was  to  go  to  certain  nephews,  etc.,  and  to  such 
children  of  one  of  testator's  sisters  as  might  be  living  at  tbe  time  of  the 
death  of  the  daughter,  the  daughter  took  a  fee,  subject  to  being  devested 
on  her  death  without  lawful  Issue  her  surviving. 

[Ed.  Not&— For  cases  In  point,  see  Cent.  Dig.  vol.  49,  Wills,  |  1854.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  George  Tyndall  and  others,  infants,  by  guardian  ad  litem, 
against  Minnie  Fleming  and  others.  From  the  judgment,  plaintiffs 
appeal.  Affirmed. 

Argued  before  WOODWARD.  JENKS,  RICH,  MILLER,  and 
GAYNOR.  JJ. 

Jdin  M.  O'Neill,  for  appellants. 
Geoi^  C.  Case,  for  respondents. 

MILLER,  J.  This  is  an  action  in  ejectment.  The  appeal  is  from 
a  judgment  dismissing  the  complaint,  entered  on  the  decision  of  the 
Spedid  Term  after  a  trial.  It  involves  the  construction  of  the  fol- 
lowing clause  of  the  will  of  Albert  F«mmans,  who  died  December  4, 
1858,  viz.:  v 

"Vifth.  I  give,  devise  and  bequeath  all  the  rest,  residue  and  remainder  ot 
my  estate,  both  real  and  personal  of  what  nature,  kind  or  description  soever 
the  same  may  be  and  wheresoRver  the  same  may  be  situated  unto  Margaret 
Van  Dyke,  who  now  resides  with  me  and  who  is  my  daughter  by  Ruth  Van 
Dyke.  To  have  and  to  hold  the  same  to  her  and  to  her  heirs,  executors,  ad- 
ministrators and  assigns  forever.  But  in  case  my  said  daughter  Margaret 
■bmld  die  without  lawful  issue  hw  surviving,  then,  and  in  that  case,  I  glve^ 
derlse  and  bequeath  all  said  rest;  residue  and  remainder  of  my  estate  herein- 
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aboTO  girai  to  said  Hai^aret  nato  my  n^bews  8teph«i  Wlinamaoii,  Jobn 
Brnmimi,  Nlcbolag  Wmmape  and  David  ff*ninqw«,  my  niece  Margaret;  wife  «t 
Jobn  I.  Snedekor,  my  niece  Barab  Fleming,  wife  of  Jos^fa  Flanlng,  and  to 
snch  children  of  my  sister  Maria  Napier  as  may  be  living  at  tbe  time  of  tbe 
decease  of  my  said  daughter  Mai^ret  to  be  equally  divided  betwe«i  them 
shore  and  share  alike,  to  have  and  to  hold  the  same  to  them  sererally  and  re- 
spectlTely  and  to  their  serraal  and  revective  belrs,  «x»catori;  adndntetratiHa 
and  assigns  forever." 

The  plaintiffs  claim  under  said  Margaret  Van  Dyke;  the  defendants, 
under  Harry  Fleming,  the  son  of  said  Sarah  Fleming.  Mawaret  Vao 
Dyke  died  January  13,  1875,  intestate  and  without  issue,  llie  prem- 
ises in  question  are  ssdt  meadow  lands,  and  were  a  part  of  ana  con- 
tiguous to  farm  lands  owneti  and  occupied  in  his  lifetime  by  said  Albert 
Emmans.  In  1876  the  entire  premises  were  partitioned  among  the 
nephews  and  nieces  of  said  Albert  Emmans  living  at  the  time  of  the 
decease  of  the  said  Margaret  Van  Dyke ;  each  tenant  in  common  being 
allotted  a  portion  of  the  upland  and  a  portion  of  the  salt  meadow. 
The  grass  has  been  cut  on  said  meadow  each  year  since  1875,  and 
rent  therefor  paid  to  the  Fleming  family.  Said  Margaret  Van  Dyke 
was  the  illegitimate  daughter  of  said  Albert  Enun^is.  She  was  sur- 
vived by  her  mother,  Ruth  Van  Dyke,  and  the  plmntiffs  are  the  diil- 
dren  of  one  of  the  mother's  heirs,  and  as  such  claim  to  own  one  twenty- 
eighth  part  of  the  premises  in  question.  The  appellants  contend  that 
upon  the  death  of  Albert  Emmans  an  absolute  unconditional  fee  vest- 
ed in  Mara;aret  Van  Dyke  by  virtue  of  the  provisions  of  his  will  quoted 
supra,  ^^y  rely  upon  two  well-settled  rules  of  construction,  viz. : 

"(a)  Tbot  an  eetate  given  tai  one  part  of  tbe  will  in  clear  and  dedslra  tmns 
win  not  be  taken  away  or  edt  down  by  any  snbseqnent  words  not  equally  dear 

and  decisive^ 

"(b)  Tbat  where  there  Is  a  bequest  or  devise  to  a  person  absolutely,  and  la 
the  evmt  of  bis  death  to  another  person,  the  contingency  refers  to  a  death  dar- 
ing the  Ufe  of  the  testator." 

Rules  of  construction  are  intended  to  aid  in  determining  the  inten- 
tion of  the  testator,  not  to  defeat  such  intention  when  clearly  manifested. 
Effect  should  be  given,  if  possible,  to  all  the  language  used,  the  quali- 
fying words  as  well  as  the  words  of  devise.  Qualifymg  words  do 
not  create  repugnance,  but  are  to  be  harmonized  with  the  words  whidi 
they  qualify,  and  if,  when  thus  harmonized,  the  intention  is  manifest, 
there  should  be  no  difficulty  in  giving  it  effect.  The  qualifying  words 
of  the  clause  under  consideration,  if  they  are  such,  are  as  clear  and 
decisive  as  the  words  of  devise ;  hence  the  first  rule  quoted  supra  does 
not  apply,  and  the  question  remains  whether,  under  the  second  rule 
quoted  supra,  those  words  are  words  of  limitation  or  of  substitutionary 
devise.  It  may  be  conceded  that  the  contingency  referred  to  (i.  c, 
the  death  of  Margaret),  though  coupled  with  another  contingency 
(i.  e.,  death  "without  lawful  issue  her  surviving"),  if  there  were  noth- 
ing else  in  the  will  to  disclose  the  intention  of  the  testator,  would  refer 
to  a  death  in  the  lifetime  of  the  testator,  because  so  the  cases  uniformly 
hold.  But  I  think  that  the  testator  used  other  language  clearly  in- 
dicating that  the  contingency  he  had  in  mind  was  the  <Kath  of  Mar- 
garet  at  any  time,  for  he  said: 
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"mien,  and  In  that  caae,  I  give,  devise  and  begneath  all  said  rest,  residue 
and  remainder  ot  my  estate  hereinabove  glvffa  to  said  Margaret  onto  *  *  • 
and  to  socb  clilldim  of  my  sister  Maria  Napier  as  may  be  Uvlits.  at  the  time 
of  the  decease  of  my  said  daughter  Margaret" 

Thus,  I  think,  he  dearly  evidenced  an  intention  to  provide,  not  for 
substitutionary  devises,  but  for  conditional  limitations  to  take  effect 
upon  the  death  of  Mai^aret  without  issue  her  surviving.  The  dev- 
isees named  are  to  take,  not  upon  the  death  of  the  testator,  but  upon 
the  death  of  Margaret  I  think,  when  the  entire  clause  is  read,  the 
testator's  intention  is  not  in  doubt,  and  that  he  intended  Margaret 
should  have  a  fee,  vesting  upon  his  death,  subject  to  being  divested 
upon  her  death  without  lawful  issue  her  surviving.  While  no  case 
precisely  like  this  has  been  called  to  our  attention,  exceptions  to  the 
general  rule  have  frequently  been  iterated;  i.  e.,  cases  where  a  point 
of  time  is  mentioned  other  than  the  death  of  the  testator,  where  a 
life  estate  intervenes,  or  where  the  context  of  the  will  clearly  evidences 
the  intent  of  the  testator.  The  exceptions  are  not  limited  to  the  single 
case,  stated  by  the  appellants,  where  a  life  estate  intervenes.  Van- 
derzee  v.  Slingerland  et  al..  103  N.  Y.  47,  8  N.  E.  247,  57  Am.  Rep. 
701;  Mead  v.  Maben  et  al,  131  N.  Y.  256,  30  N.  £.  98;  Matter  of 
Denton,  137  N.  Y.  428,  33  N.  E.  488;  Matter  of  Baer,  147  N.  Y,  348, 
41  N.  E.  702. 

As  the  plaintiffs  cannot  maintain  their  action  without  provii^  title, 
it  is  unnecessary  to  consider  the  other  points  urged  by  them. 
The  judgment  should  be  affirmed. 

Judgment  afflnned,  with  oosta.  All  concur. 


WADE  V.  CITX  OF  BIT.  YSBNON. 
(Supreme  Court,  Ai^ellate  DItIsIou,  Second  Department  January  24^  1006.1 

Dakaoes— OBOunoa— iNnavsmNO  (Uvsa. 

In  an  action  against  a  dty  for  personal  tnjnrles  sustained  In  fallii^ 
on  an  Icy  sidewalk,  plaintiff  cannot  recover  damages  caused  by  an  Im- 
proper treatment  of  her  Injuries  by  ber  phyalcian. 

[Ed.  Note. — For  cases  In  point*  see  Gent  Dig.  vol.  IB,  Damages,  |  123.] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Elizabeth  Wade  against  the  city  of  Mt.  Vernon.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Reversed. 

Argued  before  JENKS.  HOOKER.  RICH,  MILLER,  and  GAY- 
NOR.  JJ. 

David  Switts,  for  appellant. 

Frank  A.  Bennett,  for  respondent 

GAYNOR,  J.  The  plsuntiff  fell  on  a  sidewalk  of  the  defendant  by 
reasoa,  as  the  jury  have  found,  of  a  dangerous  accumulation  of  ice, 
and  obt^ned  a  judgment.  It  has  to  be  reversed  on  account  of  tiie 
persistence  of  Ihe  learned  trial  judge  in  char^^  that  the  plaintiff  was 
entitled  to  recover  dams^;es  for  any  pain,  suffering,  and  injury  caused 
iaeN.T.8^16 
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her  by  any  mistake  made  by  her  doctor  by  the  improper  setting  of 
her  broken  bone,  and  also  for  the  additional  expense  caused  thereby, 
provided  she  used  reasonable  care  in  selecting  her  doctor.  The  de- 
fendant is  not  liable  for  the  injury  and  damages  caused  by  the  mal- 
practice of  the  doctor.  The  plamtifi  can  only  recover  for  that  once, 
i.  e.,  in  an  action  against  the  doctor, 
llie  judgment  is  reversed. 

Jndgmoit  and  order  of  the  GouDly  Conrt  of  Weetcbester  Ooantr  lereraed 
and  turn  trial  ordered;  costs  to  abide  Uie  event  All  concar. 


In  re  McINTTBB  et  sL 
(Buprose  Court,  A{>pellftte  DlTtolon,  Third  Department  Jamiarj  8>  1008.) 

1.  TAX&TXDif— Tax  Saus— Sututbb— Bxfeaxh 

Laws  1892,  p.  68,  c.  89.  antliorlzliig  a  sale  of  pn^ertsr  tor  unpaid  ta»s 
In  Broome  county,  was  repealed  by  the  general  tax  law  (Laws  1806,  p. 
795,  c.  908,  as  atnesded),  eetabllslilnff  a  uniform  scheme  (or  the  enforce- 
ment and  collection  of  unpaid  taxes  throughout  the  state,  dlfTerent  from 
that  prescribed  by  tbe  act  of  1892,  so  that  a  sale  of  land  for  unpaid  state 
and  county  taxes  ft>r  the  year  19iX)  under  the  act  of  1892  was  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  ToL  44,  Btatatei^  H  285- 
237;  Tol.  46,  Taxation,  |  12G4.] 

£  OODBTS— JUBISDIOTIOn— OOBAU  NOH  JVOIOE. 

Where  real  estate  in  Broome  county  was  sold  for  ui^Mld  state  and 
county  taxes  for  1900  under  Laws  1892,  p.  68»  c.  39,  authorizing  such 
sales,  which  was  repealed  by  the  general  tax  law  (Laws  1896,  p.  796,  c. 
908,  as  amoided),  establlriibig  nnlfimn  procedure  fbr  tbe  collectton  of 
taxes  tbroogtaoot  tbe  state,  an  order  of  tbe  conntar  Judge  declarli^r  ttie  ab- 
solute title  to  the  premises  vested  In  the  pundiaser  at  the  sale,  as  au- 
thorized by  Laws  1892,  p.  68,  c.  89,  was  a  nullity,  and  Insafflcient  to  af- 
fect the  title  of  the  orl^ual  owners,  even  thot^^  they  consulted  thereto. 

[Ed.  Nota— For  cases  In  point,  see  Cent  Dig.  tc^  46,  Taxation,  1  1470.1 

Appeal  from  Special  Term,  Broome  County. 

Proceedings  for  the  sale  of  a  lot  and  building  thereon  in  Lestershire, 
Broome  county,  N.  Y.,  for  unpaid  state  and  county  taxes  for  the  year 
1900.  From  a  final  order  of  the  county  judge  declaring  the  absolute 
title  to  the  premises  vested  in  Cyrus  A.  Wheaton,  the  purchaser  in 
fee,  Marsena  H.  Mclntyre  and  another  appeal.  Reversed,  without 
costs,  and  proceedings  dismissed. 

Ai^ed  before  SMITH,  P.  J.,  and  CHESTER,  KEIXOGG,  COCH- 
RANE, and  SEWELL,  JJ. 

J.  L.  Greene  (Hinman,  Howard  &  Kattell,  of  counsel),  for  a{^lants. 

Farley  &  Riley  (E.  G.  Moody,  of  counsel),  for  respondent. 

COCHRANE,  J.  For  the  collection  of  unpaid  taxes  arising  in  the 
year  1900  the  appellants'  property  has  been  sold  to  the  respondent 
by  the  county  treasurer  of  Broome  county.  The  proceedings  relating 
to  such  sale  were  had  pursuant  to  chapter  39,  p.  58,  of  the  Laws  of 
1892,  entitled  "An  act  in  relation  to  the  collection  of  taxes  in  Bro(»ne 
county,  and  to  authorize  and  provide  for  the  sale  of  property  for  un- 
paid taxes  in  said  county."  The  proceedings  have  been  in  oonfonnity 
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to  that  statute,  and  culminated  in  the  order  appealed  from,  which  was 
granted  pursuant  to  sections  16  and  17  of  the  statute,  winch  sections 
constitute  the  only  and  final  steps  to  be  taken  by  the  court  or  a  judge 
thereof  in  order  to  perfect  the  title  conveyed  by  the  county  treasurer. 
We  are  not  now  concerned  with  the  lenity  of  this  particular  tax, 
or  with  the  rig^t  of  the  assessors  to  make  the  assessment  which  re- 
sulted therein,  or  with  the  method  pursued  in  making  such  assessment. 
The  question  before  us  relates  solely  to  the  method  of  enforcing  the 
collection  of  unpaid  taxes  in  Broome  county. 

The  general  tax  law  (Laws  1896,  p.  795,  c.  908,  as  amended)  was 
enacted  for  the  purpose  of  establishing  generally  ^  uniform  procedure 
throughout  the  state.  The  scheme  and  plan  thereby  provided  for  the 
enforcement  and  collection  of  unpaid  taxes  is  different  from  that 
which  obtains  under  the  act  of  1892  applicable  to  Broome  county. 
That  the  latter  act  was  by  implication  repealed  by  the  general  tax  law 
of  1896  is  conclusively  demonstrated  by  the  case  of  Matter  of  Troy 
Press  Company,  115  Am>.  Div.  26,  100  N.  Y.  Supp.  616,  decided  by 
this  court  and  affirmed  by  the  Court  of  Appeals  (187  N.  Y.  279,  79 
N.  E.  1006),  and  nothing  need  be  added  to  the  (n)imons  in  that  case. 

This  question  as  to  the  repeal  of  tiie  act  of  1892  was  not  raised  in 
the  court  below,  or  at  least  was  not  discussed  or  spedfically  called  to 
the  attention  of  the  learned  county  judge.  The  respondent  now  claims 
that  such  question  has  therefore  been  waived.  A  party  may  some- 
times waive  a  statutory  provision  in  his  own  favor;  but  that  principle 
finds  no  application  here,  for  the  reason  that  the  coxuity  judge  was 
without  jurisdiction  to  entertain  the  proceeding.  The  repeal  of  the 
act  of  1892  obliterated  it  as  effectually  as  though  it  had  never  existed, 
and  left  the  county  court  without  authori^  to  act  The  proceedings 
in  that  court  were  absolutely  coram  non  judice.  The  order  made  is 
a  nullity,  and  does  not  estop  even  a  consenting  party.  Matter  of 
Walker,  136  N.  Y.  20,  29,  32  N.  E.  633;  People  ex  reL  Pulman  V. 
Henion,  64  Hun,  471,  476,  19  N.  Y.  Supp.  488 ;  Fiester  v.  Shepard, 
92  N.  Y.  251 ;  Burk  v.  Ayers,  19  Hun,  17,  24. 

The  final  order  should  be  reversed,  without  costs,  and  the  pro- 
ceeding dismissed,  without  costs.   All  concur 


PEOPLB  ez  reL  UtOBAN      SNIFFIN  et  aL 

(Bapnme  Gonrt,  Aiq;>ellate  Dlvlaloii,  Second  Dqtartmoit.  Jannaiy  18,  1908.) 

1.  BbxonoNB— Baxxots— iNDiOATion  OF  Ohoiob  bt  Totes. 

A  ballot  having  a  cross  la  the  circle  at  the  bead  of  the  Independent 
column  and  a  croHs  In  front  of  the  name  of  a  candidate  In  the  Republican 
column  is  prc^rly  counted  for  the  candidate. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  18,  Elections,  |  155.] 
X  Samk. 

A  ballot  had  a  cross  In  the  circles  at  the  head  of  the  Etemocratic  and 
Bepobllcan  columns  and  a  cross  In  front  of  tbe  name  of  the  Democratic 
candidate  for  village  trustee.  There  were  two  other  ofBc^  to  be  filled, 
and  there  was  a  cross  In  front  of  the  names  of  each  R^bllcan  candidate 
for  the  two  offices  and  a  cross  In  ftont  of  tbe  name  of  one  of  the  Demo- 
cratic candidates.  Heldj  tbat  the  ballot  was  not  void  on  the  gronnd  that 
It  was  marked  by  the  voter  to  enable  his  ballot  to  be  Idradfled.  but  should 
be  counted  for  the  Democratic  candidate  for  trustee. 
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Appeal  from  Special  Term,  Westchester  County. 

Action  by  the  people,  on  the  relation  of  James  H.  Moran,  against 
Elliott  H.  SniiEn  and  others,  as  inspectors  of  election  for  the  Fourth 
Ward  of  the  village  of  White  Plains  and  as  clerk  of  said  village.  From 
an  order  passing  on  the  validity  of  ballots  cast  at  an  etaion  of  officers 
of  the  village  of  White  Plains,  &e  relator  appeals.  Modified  and  af- 
firmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  RICH,  and 
GAYNOR,  JJ. 

William  N,  Dykman,  for  appellant. 

Henry  R.  Barrett  COiarles  H.  Young,  on  the  brief),  for  respondent 

Floy  D.  Hopkins. 

GAYNOR,  J.  Mr.  Hopkins  and  Mr.  Moran  were  <^>posing  candi- 
dates for  the  office  of  trustee  of  the  villa^,  the  former  on  the  Re- 
publican and  the  latter  on  the  Democratic  ticket.  Fifteen  ballots, 
marked  from  1  to  15,  were  passed  upon  by  the  learned  justice  below. 
Nos.  1  and  4  were  held  to  be  void  without  dispute,  and  there  is  no  ap- 
peal in  respect  of  them.  N(».  5  to  11,  inclusive,  were  decided  to  have 
been  properly  counted  for  Mr.  Hoi^ins,  and  Nos.  10  to  15,  inclu- 
sive, were  decided  to  have  been  properly  cotmted  for  Mr.  Moran.  This 
we  affirm.  The  claim  as  to  each  that  the  cross  in  the  circle  at  the 
head  of  the  column  is  not  made  as  prescribed  by  the  statute,  but  a 
mark  by  the  voter  to  enable  his  ballot  to  be  identified,  is  not  tenable. 
Each  presents  a  case  of  clumsy  fingers,  poorly  glided,  very  likely,  by 
poor  eyesight,  making  the  crMs  as  well  as  they  could. 

There  remain  only  ballots  Nos.  2  and  3.  They  were  both  returned 
as  vend  by  the  inspectors.  No.  3  was  decided  to  be  void  by  the 
learned  justice  below,  on  the  ground  that  the  intention  of  the  voter  in 
respect  of  the  office  in  question  rauld  not  be  determined  frtxn  it,  and 
No.  3  he  counted  for  Mr.  Hopkins.  The  latter  has  a  cross  in  the  circle 
at  the  head  of  the  Independent  column  and  a  cross  in  front  of  Mr. 
Hopkins'  name  in  the  Republican  column.  The  decision  that  it  be 
counted  for  Mr.  Hopkins  is  correct.  The  decision  that  ballot  No.  2  is 
void  was  erroneous.  It  has  a  cross  in  the  circle  at  the  head  of  the  Dem- 
ocratic column  and  also  in  the  circle  at  the  head  of  the  Republican 
column,  and  also  a  cross  in  front  of  the  name  of  Mr.  Moran  in  the 
Democratic  column.  This  latter  mark  does  away  with  the  lack  of 
intention  which  resulted  from  the  cross  in  both  circles  at  the  head  of 
the  columns,  and  shows  the  intention  of  the  voter  to  vote  for  Mr. 
Moran.  There  were  two  other  offices  to  be  filled,  viz.,  that  of  two 
water  commissioners.  There  is  a  cross  in  front  of  the  name  of  each 
of  tiie  Republican  candidates  therefor  in  the  Republican  column,  and 
also  a  cross  in  front  of  the  name  of  one  of  tiie  Democratic  candidates 
therefor  in  the  Democratic  column.  Taking  all  those  things  into  con- 
sideration, tlie  ballot  was  not  void  as  marked  by  the  voter  to  enable  his 
ballot  to  be  identified.  Such  blunders  cannot  be  construed  to  that  ef- 
fect 
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The  order  appealed  frcmi  is  affirmed,  except  that  it  is  reversed  in  re- 
spect of  the  ballot  marked  No.  2,  and  it  is  ordered  that  that  ballot  be 
counted  as  giving  one  vote  to  Mr.  Moran. 

Order  modified,  so  that  ballot  No.  2  1b  coanted  as  one  vote  for  Mr.  Moran. 
and,  as  thus  modified,  affirmed,  wltbout  costs.  All  concur. 


SPBNOEB  T.  NEW  YORK  GIENT.  &  H.  B.  B.  CO. 
iSnpreme  Court,  Appellate  Divlaion,  Sec<nid  Department.  January  24,  1906.) 

1.  Railroads— Accidents  at  Csossinos— Dorr  to  Stop  and  Look— Mxau- 

GEKCB  or  PKBSONS  IhJCBBD — EVIDEROE. 

Evidence  In  an  action  to  recover  for  injuries  received  In  a  crossing  ac- 
cident, while  driving  an  automobile,  examined,  and  held  to  show  tliat 
plaintiff  was  guilty  of  cmtrlbutoxy  negligence  in  not  discovering  tbe  ap- 
proach of  the  train  and  stopping  die  antomtAillo. 

[Ed.  Note.r— Fw  cases  In  point,  ne  Gent  Dig.  vol.  41,  Ballroads,  H 
1146.  1147.] 

2.  SufB— GonniBUTOBT  Mrauoxno— QuisTion  tob  Just. 

In  an  action  to  recover  for  injuries  received  In  a  crossing  accident, 
while  driving  an  automobile,  where  the  evidence  was  clear  that  plaintiff 
conld  have  seen  the  train  in  time  to  stop,  If  be  had  taken  proper  precau- 
tltms,  the  fact  that  he  testified  that  he  looked  several  times  and  did  not 
see  it  did  not  Justify  submitting  tbe  question  of  negligence  to  the  Jury. 

[Ed.  Note.— For  cases  In  point,  see  Ceat.  Dig,  vol.  41,  Railroads,  H 
1169-1186.] 

Oayoor,  J.,  dissenting. 
Appeal  from  Trial  Term,  Kings  County. 

Action  bjv  ]6tm  H.  Spencer  gainst  the  New  York  Central  &  Hud- 
son River  Kaulroad  Ccnnpany.  Fn»n  a  judgment  for  plaintiff,  defend- 
ant appeals.  Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  HOOKER,  RICH,  MILLER,  and  GAY- 
NOR,  JJ. 

A.  B.  Parker  (Robert  A.  Kutschbock,  on  the  brief),  for  appellant. 
Stephen  C.  Baldwin,  for  respondent. 

RICH,  J.  Hiis  is  an  appeal  fr<nn  a  judgment  in  fovor  of  the  plain- 
tiff in  an  action  brought  to  recover  damages  fw  personal  injuries  and 
the  order  denying  defendant's  motion  for  a  new  trial. 

Plaintiff  was  injured  while  attempting  to  cross  the  railroad  tracks 
of  defendant  in  front  of  one  of  its  trains  at  Van  Cortlandt  Park.  He 
was  the  chauffeur  driving  an  automobile  in  which  there  were  seated 
at  the  time,  besides  the  plaintiff,  Frank  B.  Read,  Mr.  and  Mrs.  Noakes, 
and  their  daughter.  At  this  crossing  defendant  maintained  a  double 
track.  The  automobile  coming  from  the  west  had  safely  crossed  the 
first  or  south-bound  track  and  was  struck  by  a  passenger  train  going 
north  on  the  north-bound  track.  As  plaintiff  approached  this  crossing 
from  Spuyten  Duyvil  creek,  a  distance  of  175  feet,  he  had  a  clear 
and  uninterrupted  view  of  the  track  to  the  south,  upon  which  the  train 
was  coming,  for  a  distance  of  2,000  feet  to  Independence  Bridge.  The 
train  was  running  at  a  speed  of  40  miles  an  hour  when  it  passed  under 
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Independence  Bridge.  When  half  way  between  the  bridge  and  the 
crossing,  and  distant  about  2,000  feet  from  it,  the  speed  was  reduced 
to  35  miles  an  hour,  and  it  passed  over  the  crossing  at  a  speed  of  15 
miles  an  hour.  Ilie  plaintiff  testified  Uiat  after  the  automobile  crossed 
the  creek  it  did  not  exceed  in  speed  3  or  4  miles  an  hour. 

The  evidence  of  the  plaintiff  is  that  when  he  crossed  the  bridge  over 
the  creek  he  looked  towards  the  south  to  see  if  there  was  a  train  com- 
ing, that  he  was  able  to  see  as  far  south  as  Independence  Bridge,  that 
he  saw  no  train,  that  he  then  proceeded  very  slowly  over  an  upgrade 
to  the  crossing,  that  when  he  was  about  25  or  30  feet  from  it  he  looked 
again  to  the  south  and  again  saw  the  tracks  as  far  as  Independence 
Bridge,  and  that  he  saw  no  train  approaching.  At  the  time  of  the  ac- 
cident several  hundred  people  had  ^thered  at  the  station,  20  feet 
from  tiie  crossing,  waiting  for  the  arrival  of  trains.  They  were  stand- 
ing on  both  sides  of  the  tracks ;  a  south-bound  train  bemg  scheduled 
to  arrive  at  this  station  one  minute  after  the  north-bound  train,  and 
both  were  on  time.  The  south-bound  train  was  standing  at  a  water 
tank  130  feet  north  of  the  station  at  the  time  of  the  accident.  It  is 
agreed  by  all  that  this  train  was  not  moving.  Consequently  it  pre- 
sented no  impending  danger  to  plaintiff.  Many  persons  who  had 
been  participating  in  golf  and  ball  games  in  the  neighborhood  were 
proceeding  down  the  road  to  the  station ;  the  automobile  being  hemmed 
about  by  these  people.  They  were  in  front,  in  its  rear,  and  on  both 
sides,  all  going  in  the  same  direction.  Plaintiff  did  not  stop  as  he 
approached  the  crossing,  and  as  he  was  passing  over  the  first  rail  of 
the  north-bound  track  some  of  the  people  about  him  screamed  and  fell 
back.  He  then  Io<^ed  to  the  south  and  saw  the  approaching  train 
about  400  feet  away,  and  immediately  gave  the  machine  more  power 
in  an  effort  to  cross  ahead  of  the  train,  which  struck  the  automobile, 
killing  Mr.  Read,  and  injuring  plaintiff  and  the  other  persons  riding 
with  nim.  Miss  Noakes  subsequently  brought  an  action  against  this 
defendant  for  damages  alleged  to  have  been  sustained  by  her,  and 
the  recovery  has  been  upheld  upon  the  g^round  that  her  age,  sex,  and 
position  she  occupied  in  the  automobile  removed  the  case  from  the 
rule  which  imposes  the  duty  upon  a  passenger  in  a  vehicle  approach- 
ing a  railroad  crossing  of  looking  and  listening,  it  having  appeared  on 
the  trial  that  she  neither  looked  nor  listened  (Noakes  v.  N.  Y.  C.  &  H. 
R.  R.  Co.,  12]  App.  Div.  716,  106  N.  Y.  Supp.  522) ;  and  the  Appel- 
late Division,  First  Department,  in  a  carefully  written  opinion  by  Mr. 
Justice  Ingraham  (107  N.  Y.  Supp,  1068),  has  recently  reversed  a 
judgment  obtained  by  the  executrix  of  Mr.  Read,  holding  that  the  evi- 
dence established  affirmatively  the  negligence  of  deceased  as  matter 
of  law.   H ;  says : 

"It  WHB  certainly  contributory  negligence  to  place  this  automobile  In  front 
of  a  rapidly  approaching  train,  where  there  was  nothing  to  obstruct  the  view 
or  to  prevent  those  fn  the  automobile  from  seeing  the  approaching  train;  and 
while  tbe  deceased  was  not  chargeable  with  the  negligence  of  chaoflTeur,  It  was 
bis  duty  to  look  and  llaten  for  t^roacblng  trains  wben  he  was  approatditng 
tbe  trade,  altiiough  a  pMsenger,  and  to  prevent,  so  far  as  be  could,  the  cbauf- 
feur  from  crossing  In  front  of  tbe  train,  and  a  failure  to  perform  that  duty  Is 
contributory  negligence.  The  duty  Imposed  upon  the  deceased  required  that 
be  sbonl'^  look  and  listen  before  the  vehicle  Is  placed  in  a  position  that  an  ae- 
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ddent  would  tesnlt  If  a  train  1b  approaching,  and  a  failure  to  perform  tbat 
dal7  IB  contributory  negllgrace  tbat  relleres  the  defaidant  from  llabUIty." 

The  special  circumstances  in  the  Noakes  Case  do  not  exist  in  the  case 
at  bar,  as  the  plaintiff  is  a  man  41  years  of  age,  in  full  possession  of 
his  faculties,  and  there  is  nothing  appearing  that  would  relieve  him 
from  the  duty  of  exercising  care  in  approaching  this  crossing.  The 
accident  occurred  in  broad  daylight,  on  a  dear,  pleasant  day.  The  evi- 
dence establishes  to  our  entire  satisfaction  that  the  train  which  collided 
with  the  automobile  was  in  plain  sight  long  enough  to  have  enabled 
him  to  shut  off  the  power  and  brii^  the  machine  to  a  standstill  be- 
fore reaching  the  track.  At  the  rate  of  speed  at  which  he  was  moving 
he  might  have  stopped  the  car  almost  immediately.  It  is  impossible  to 
believe  that  with  the  exercise  of  ordinary  care  the  plaintiff  could  not 
have  seen  the  approaching_  train  and  avoided  the  accident  The  only 
diligence  shown  to  have  been  exercised  by  plaintiff  was  to  look  irom 
two  different  points  to  the  south  where  the  train  was  approaching  in 
plain  view  without  seeing  it.  He  passed  over  the  last  30  feet  before 
readiing  the  tracks,  the  most  dangerous  part  of  the  route,  wi&out 
looking ;  and  it  is  no  excuse  to  say  mat  he  was  henuned  in  by  the  peo- 
ple bound  for  the  station.  These  conditions  were  only  temporary,  and 
would  shortly  pass  away.  Common  prudence,  if  necessary  to  properly 
handle  his  madiine,  required  him  to  stop  and  proceed  no  further  until 
he  could  exercise  full  vigilance.  Heaney  v.  Long  Island  R.  R.  Co., 
112  N.  Y,  122,  19  N.  E.  422.  The  fact  that  he  did  not  see  the  train 
under  these  circumstances  did  not  create  an  issue  of  fact  to  be  deter- 
mined by  the  jury,  and  their  verdict  cannot  be  permitted  to  stand. 
Dolfini  V.  Erie  R.  R.  Co.,  178  N.  Y.  1,  70  N.  E.  68;  Fiddler  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  64  App.  Div.  96,  71  N.  Y.  Supp.  721 ;  Swart  v. 
N.  Y,  C.  &  H.  R.  R.  R.  Co.,  81  App.  Div.  402,  80  N.  Y.  Supp.  906; 
McAuliffe  V.  N.  Y.  Central  &  H.  R.  R.  R.  Co.,  88  App.  Div.  356,  84 
N.  Y.  Supp.  607. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted; 
costs  to  amde  the  event.  All  concur,  except  GAYNOR«  J.,  who  dis- 
sents. 

GAYNOR,  J.  (dissenting).  The  plaintiff  was  injured  while  crossing 
the  defendant's  double  track  railroad  in  a  motor  car  which  he  was 
driving.  His  employer  was  also  in  the  car  with  his  wife,  son,  daugh- 
ter and  another  person.  The  car  was  going  east  alcmg  a  public  road, 
and  the  tracks  ran  north  and  south.  The  crossing  was  in  a  lai^ 
city  park  called  "Van  Cortlandt  Park"  in  tiie  open  northern  territory 
of  the  dty  of  New  York.  The  motor  car  had  passed  over  the  first 
track  and  was  struck  by  the  engine  of  a  i»ssenger  train  going  north 
at  or  about  the  right  hind  wheel  as  it  was  nearly  over  the  second  track. 
All  the  way  from  a  point  on  the  road  whence  the  motor  car  had  come, 
about  170  feet  from  the  first  track,  i.  e.,  at  a  bridge  over  Spuyten 
Duyvil  creek,  the  view  south  along  the  railroad  trades  was  clear  for 
2,000  feet,  namely,  to  a  park  road  bridge  under  which  the  tracks  ran. 
The  plaintiff  testifies  that  he  looked  south  along  the  tracks  at  the  said 
point  170  feet  from  the  first  track,  and  again  when  20  to  30  feet  from 
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the  said  track,  but  saw  no  train.  Except  for  facts  now  to  be  stated, 
the  decision  in  Dolfini  v.  Erie  R.  Co.,  178  N.  Y.  1,  70  N.  E.  68,  would 
apply  to  the  case,  i.  e.,  that  the  plaintiff  must  have  seen  the  train  in 
time  to  avoid  the  collision  if  he  had  looked,  for  he  could  not  have 
looked  without  seeing  it  if  it  was  there,  i.  e.,  between  the  crossing 
and  the  bridge  under  which  it  came.  But  the  facts  are  such  in  this 
case  that  the  train  might  not  yet  have  come  under  the  bridge  and  in 
sight  when  the  plaintiff  looked'  even  the  second  time. 

As  he  came  along  the  road  to  and  upon  the  crossing  there  was  a 
great  throng  of  men,  women  and  children  massed  aroimd  the  motor 
car,  and  so  close  as  almost  to  touch  it.  They  were  in  front,  behind  and 
on  each  side.  They  had  been  at  the  ball  games  in  the  park,  and  the 
games  being  just  then  over,  were  going  hcHne,  some  by  railroad,  which 
had  platforms  to  the  west  side  of  the  crossing.  They  were  swinging 
bats  and  talking  and  shouting  hilariously.  -  There  was  also  the  noise  of 
a  waterfall  in  Spuyten  Duyvil  creek  at  the  bridge  already  mentioned 
which  the  motor  car  crossed,  and  also  the  nwse  of  the  motor  car  it- 
self which  was  going  u[^ade.  It  was  going  slowly — so  slowly,  as 
the  jury  could  have  found,  that  it  could  not  go  slower  without  coming 
to  a  stop.  The  part  of  the  crowd  in  front  of  it  went  upon  the  crossing 
as  it  followed  along.  The  view  of  the  track  to  the  north  was  obstructed 
by  foliage  and  a  station  buildii^  Along  the  said  distance  of  170  feet. 
The  plaintiff  testifies  that  as  he  was  passing  the  said  building  he  heard 
the  noise  of  an  engine  exhausting  steam  to  the  north,  and  as  he 
cleared  the  building  he  looked  in  that  direction  and  saw  it  by  the  wa- 
ter tank  and  was  not  certain  whether  it  was  in  motion  or  standing 
there.  There  is  other  evidence  that  the  engine  was  there  with  a  train 
and  making  noise.  As  the  motor  car  had  crossed  the  first  track  and 
got  on  or  over  the  first  rati  of  the  second  there  was  a  sudden  cry  from 
the  crowd,  which  sprang  out  of  the  way,  and  as  the  plaintiff  looked 
south  again  he  saw  the  train  which  struck  the  motor  car  coming  about 
400  feet  away.  He  immediately  put  on  power  to  go  ahead  as  fast  as 
possible.  It  would  have  taken  more  time  to  back  up.  The  testimony 
of  the  engineer  is  that  as  he  came  under  the  said  bridge  2,000  feet  from 
the  crossing  he  was  going  40  miles  an  hour,  that  when  he  had  got 
half  way  from  there  to  the  crossing  he  was  going  35  miles  an  hour 
and  that  he  went  over  the  crossing  at  15  miles  an  hour.  There  is  a 
dispute  as  to  whether  the  engine  bell  was  rung, "but  it  may  be  assumed 
that  it  was.  No  whistle  was  blown.  There  was  a  dispute  whether  the 
electric  bell  at  the  crossing  rang.  The  jury  could  have  found  that  the 
noise  from  tfie  holiday  crowd  was  so  great  that  neither  bell  could  be 
heard.  It  was  a  Sunday  afternoon  in  June,  about  5  o'clock. 

Considering  how  slowly  the  motor  car  was  moving  with  the  crowd 
pressed  about  it,  it  cannot  be  said  that  when  the  plaintiff  looked  south 
when  35  to  30  feet  from  the  first  track  the  train  had  already  come 
in  sight.  The  learned  brief  for  the  appellant  gives  the  number  of  sec- 
onds which  the  train  took  to  get  from  the  bridge  to  the  crossing,  34.0* 
seconds,  and  then  figures  out  mathematically  that  at  the  rate  of  4  miles 
an  hour  the  motor  car  would  have  come  from  the  said  point  170  feet 
from  the  first  track  to  the  rail  of  the  seoHid  track  in  about  31.1  sec- 
onds, so  that  the  train  must  have  been  in  sight  2.99  seconds  when  the 
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said  point  was  readied.  This  would  do  if  we  could  say  tfiat  the  motor 
car  averaged  that  rate.  The  plaintiff  testifies  that  it  did  not  go  over 
3  or  4  miles  an  hour  approaching  and  crossing  the  first  track,  but  he 
also  says  it  was  going  so  slow  that  it  could  not  go  slower  without  stop- 
ping; and  from  this  and  all  of  the  evidence  the  jury  could  have. found 
that  it  was  going  much  slower  than  3  or  4  miles  an  hour.  It  could  go 
no  faster  than  the  noisy  and  loitering  crowd  which  surrounded  it  And 
considering  all  of  the  distractions  which  necessarily  engaged  the  plain- 
tiff's attention,  it  cannot  be  said  as  matter  of  law  that  he  should  have 
looked  again  between  the  time  of  his  second  look,  i.  e.,  when  25  to  30 
feet  from  the  first  track,  and  his  third  look  when  he  saw  the  engine 
400  feet  away.   He  had  many  things  to  look  to. 

The  learned  trial  judge  was  not  in  error  in  refusing  to  charge  the 
request  of  defendant's  counsel  that  if  the  train  was  in  sight  when  the 
plaintiff  "lodced  30  feet  from  the  track,"  proceedit^  "was  negligence 
on  his  part  and  he  cannot  recover."  In  sight  might  mean  2,000  feet 
away — coming  under  the  bridge — and  whether  it  was  negligence  ta 
proceed,  he  being  so  close  to  the  track  and  the  train  so  far  away,  was 
a  question  of  fact  and  not  of  law.  Requests  have  to  be  technically  cor- 
rect in  order  to  base  error  on  their  refusal. 

No  claim  is  made  that  the  defendant  was  not  negligent.  In  the 
case  of  Noakes  v.  This  Defendant,  121  App.  Div.  716, 106  N.  Y.  Supp. 
522,  whidi  grew  out  of  this  same  collision,  the  question  of  the  defend- 
ant's negligence  was  disposed  of.  Its  negligence  in  coming  to  such  a 
crossii^  not  only  in  the  city  but  in  a  public  park  and  with  a  crowd 
ahead,  at  such  a  rate  of  speed,  seems  to  have  been  gross. 

The  judgment  should  be  affirmed. 


COHBN  T.  BIBER  et  al. 

(Snpreme  Conrt,  Appellate  DlvUion,  Second  Department   Janoair  10,  1908.> 

Ida  PBNDBNft-Snvics  ov  Smacone— Tdo— Statutobt  Psovuuom. 

Under  Oode  GIt.  ^oc,  {  prorfdlng  that  a  notice  of  tbe  pendency 
at  an  action  rflDFecUnf  tbe  title  to  real  estate,  etc,  may  be  filed  wltb  the 
complaint  before  service  of  BummonH,  bnt  service  must  be  made  wltbln  60 
days  after  the  filing,  eta,  placing  the  sammona  in  the  handa  of  a  shertfT 
for  service  is  not  a  snfflclent  compliance  with  the  statute ;  but  the  aerv- 
ice  must  be  actually  made  within  the  specified  time,  or  the  notice  may  be 
canceled  upon  motion,  for  Its  protection  Is  a  statutory  privily,  requiring 
compliaoce  with  the  statute,  and  there  la  no  analogy  with  the  rule  apply- 
ing under  statutes  of  limitation,  which  tend  to  curtail  rlght& 

Appeal  frcnn  Special  Term,  Kings  County. 

ActiOT  by  Herman  Cohen  against  William  Biber  and  others.  From- 
an  order  canceling  of  record  a  notice  of  lis  pendens,  plaintiff  appeals. 
Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

M.  H.  Newman,  for  appellant 
Isidor  F.  Greene,  for  respondents. 
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WOODWARD,  T.  The  plaintiff  on  the  26th  day  of  June.  1907, 
brought  an  action  tor  the  specific  performance  of  a  oootract  against 
the  defendant,  and  on  that  day  filed  the  summons  and  complaint,  with 
its  lis  pendens,  in  the  office  of  the  derk  of  Kings  county.  On  the 
17th  day  of  August,  1907,  the  summons  and  complaint  were  delivered 
to  the  sheriff  of  Kings  county,  for  service;  but  said  summons  and 
complaint  were  not,  in  fact,  personally  served  upon  the  defendants 
within  the  60  days  prescribed  by  section  1670  of  the  Code  of  Civil 
Procedure,  and  a  motion  to  have  the  lis  pendens  canceled  was  made, 
and  the  plaintiff  appeals  frcnn  tiie  order  granting  the  same. 

The  plaintiff  contends  that,  as  the  sunmums  and  complaint  were 
delivered  to  the  sheriff  within  the  60  days,  tiicy  have  not  unreascm- 
ably  delayed  die  action,  and  that  it  was  error  on  tiie  part  of  the  court 
at  Speciid  Term  to  cancel  the  lis  pendens.  The  theory  of  this  con- 
tention is  that  there  is  an  analogy  between  this  case  and  those  cases 
in  which  it  has  been  held  that  an  action  was  commenced,  to  save  it 
from  the  bar  of  the  statute  of  limitations,  when  the  summons  was 
delivered  to  the  sheriff  with  the  intention  of  having  the  same  served. 
We  are  unable  to  see  the  force  of  this  contention.  The  filing  of  a 
lis  pendens,  which  is  notice  to  persons  not  parties  to  the  action,  is  a 
privilege  g^nted  by  statute.  One  of  the  conditions  is  that,  where 
the  lis  pendens  is  nled  with  the  complaint  before  the  service  of  the 
summons  (which  is  the  case  before  us),  "personal  service  of  the  sum- 
mons must  be  made  upon  defendant  within  60  days  after  the  filing," 
etc,  and  if  the  service  is  not  made  within  that  time  it  does  not  have 
any  effect  upon  the  jurisdiction  of  the  court,  but  it  does  operate  to 
nullify  the  lis  pendens  on  file.  Brandow  v.  Vroman,  2^  Misc.  Rep. 
370,  50  N.  Y.  Supp.  333,  reversed  on  another  point  29  App.  Div. 
597,  51  N.  Y.  Supp.  943.  If  the  lis  pendens  becomes  a  nullity  by 
reason  of  the  failure  of  the  plaintiff  to  personally  serve  the  summons 
within  the  time  fixed  by  the  statute,  then  the  defendants  are  clearly 
entitled  to  have  the  same  canceled  of  record.  The  plaintiff,  accepting 
a  privilege,  is  bound  to  conform  to  the  terms  of  the  privilege,  and  this 
is  not  done  by  placing  the  summons  in  the  hands  of  the  sheriff  for 
service  within  the  60  days.  The  requirement  is  fo|;  a  personal  serv- 
ice, or  for  the  commencement  of  publication  or  other  method  of  sub- 
stituted service.  A  lis  pendens  is  not  the  commencement  of  an  action 
as  against  the  defendants.  It  is  a  mere  notice  to  outside  parties  that 
such  an  action  is  about  to  be  or  actually  has  been  ocmunenced,  while 
the  delivery  of  a  summons  to  a  sheriff  for  the  purpose  of  service  is 
au  election  on  the  part  of  the  plaintiff  to  commence  his  action,  and 
is  sufficient  to  protect  him  in  his  rights  as  against  a  statute  of  limita- 
tions, which  is  a  statute  of  repose,  and  forbids  a  remedy  after  the 
expiration  of  the  time  fixed.  In  the  one  case  the  law  seeks  to  give 
a  privilege  under  conditions,  in  the  other  it  takes  away  a  right,  and 
in  such  cases  it  is  entirely  proper  that  any  act  on  the  part  of  the  plain- 
tiff which  commits  him  to  his  action  shall  be  sufficient  to  preserve  to 
him  his  cause  of  action.  The  plaintiff  still  has  his  cause  of  action. 
He  has,  by  his  own  neglect,  waived  the  protection  of  his  lis  pendens; 
and  he  has  no  right  to  complain  of  the  actum  of  the  court  in  canceling 
it  of  record. 

The  order  appealed  from  should  be  affirmed,  with  costs.   All  concur. 
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ifiapttane  Ooart,  Appellate  t^lTislcHi,  Flrat  Department  Janooir  24,  1908.) 

1.  Fextubis— BnwBn  Landiabd  ard  O^ant— Tbadi  Taruam. 

A  bar,  back  bar.  mirrors^  a  band  and  foot  rail,  screens,  summer  doors, 
an  Ice  box,  radiators,  partition  doors,  chandeliers,  and  chairs,  placed  by 
a  tenant  In  a  building  leased  to  him  for  saloon  purposes,  were  trade  fix- 
tures, which  the  tenant  was  entitled  to  r^ore ;  It  not  appearing  that  any 
of  the  articles  were  so  affixed  to  tbe  realty  that  th^  could  not  be  readily 
removed. 

[Bd.  Note.— EVr  cases  in  point,  see  Cent  Dig.  rol.  2S,  Fixtures,  I  27.1 

3.  SAin—LKABB— CoKSTBUcnoH— RiaHT  TO  Rbicovi  Trade  Fixtuses. 

A  lease  for  saloon  purposes  provided  that  at  the  md  of  the  lease  tbe 
tenant  would  surrender  Uie  premises,  with  all  Improvements  and  repairs 
therem,  without  expense  to  the  landlord,  and  that  all  Improvements  and 
ftltwattona  In  the  psemlses  sbonld  belong  to  the  landlord  when  so  made, 
and  treated  as  fixtures  annexed  to  the  freehold;  the  tenant  further 
agreeing  to  make  certain  alteratlona.  Ttm  tenant  made  very  extensive 
alterations  and  repairs  to  the  bnllding,  costlpg  upwards  of  $13,000.  Held, 
that  It  was  these  contemplated  alterations  and  Improvements  which  the 
tenant  agreed  to  surrender,  and  not  ordinary,  easily  removable,  trade  fix- 
tures, such  as  a  bar,  back  bar,  mirrors,  chandeliers,  an  Ice  bcoc,  etc. 
CBd.  Not&— For  cases  in  point,  see  Cent  Dig.  vol.  2&,  Fixturei;  |  62.] 

Appeal  from  Trial  Term. 

Action  by  Joseph  M.  Webber  against  the  Franklin  Brewing  Com- 
pany and  another.  From  a  judgment  dismissing  the  complaint,  plain- 
tiff appeals.  Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Joseph  Rosenzweig,  for  appellant. 
Henry  F.  Cochrane,  for  respondents. 

SCOTT,  J.  The  plaintiff  appeals  from  a  Judgment  dismissing  his 
complaint  after  both  parties  had  rested.  The  appeal  is  from  the 
jud^ent  only.  Neither  party  requested  to  go  to  the  jury,  and  no 
motion  was  made  for  a  new  trial.  The  action  is  to  recover  the  value 
of  certain  articles  which  were  removed  from  the  premises,  167  Bleecker 
street,  m  the  city  of  New  York,  to  which  plaintiff  claims  title.  On 
July  13,  1899,  the  plaintiff  leased  the  said  premises  to  one  Berti  for 
a  term  of  four  years,  with  the  privilege  to  the  tenant  to  extend  the 
term  of  the  lease  to  ten  years.  Berti  was  a  collector  for  the  Malcolm 
Brewing  Company,  and  apparently  acted  as  a  dummy  for  that  com- 
pany. At  all  events  that  company  at  its  own  expense  extensively 
altered  and  improved  the  property  and  put  in  the  articles  which  are 
the  subject  of  this  action.  The  premises  were  leased  to  be  used  and 
occupied  as  a  saloon  or  lawful  place  of  amusement  and  for  dwelling 
purposes.  The  articles  which  the  defendant  removed  consisted  of 
a  bar  and  back  bar  and  three  mirrors,  one  hand  and  foot  rail,  two 
screens,  four  summer  doors,  one  ice  box,  three  large  radiators  and 
three  small  ones,  three  partition  doors,  two  window  screens,  six  lai^ 
(^ndeliers,  and  two  window  chandeliers,  with  gas  and  electric  fix- 
tures, and  some  chairs  and  bottles.    It  does  not  appear  that  any  of 
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these  articles  were  so  affixed  to  the  realty  that  they  could  not  readily 
be  removed.  In  due  course  the  respondent  Franklin  Brewing  Com- 
pany became  the  owner  of  the  lease,  and  acquired  whatever  rig^t  or 
title  Berti  or  the  Malcolm  Brewing  Company  had  to  the  fixtures  above 
described. 

In  April,  1904,  the  plaintiff  b^an  summary  proceedings  to  dispos- 
sess the  tenants  for  nonpayment  of  rent,  and  it  was  pending  these 
proceedings  that  the  articles  were  removed.  We  consider  that  the 
court  below  properly  held  that  the  articles  constituted  "trade  fixtures," 
which  have  been  defined  to  mean  property  placed  by  a  tenant  on  rented 
realty  to  advance  the  business  for  which  the  realty  was  leased,  and 
which  may,  as  against  the  lessor  and  those  claiming  under  him,  be 
removed  at  the  end  of  the  lessee's  term.  Herkimer  County  L,  &  P. 
Co.  V.  Johnson,  87  App.  Div.  257-263,  55  N.  Y.  Supp.  924.  It  may 
be  that  among  the  property  removed  there  were  some  articles  of  minor 
value,  which  were  not  strictly  trade  fixtures ;  but  the  attention  of  the 
court  was  not  specifically  called  to  them  below,  and  no  request  was 
made  for  a  verdict  respecting  them.  The  plaintiff  relies  upon  certain 
clauses  in  the  lease  whereby  the  tenant  agrees  that  at  the  end  of  the 
term  he  will  surrender  the  premises  with  "all  improvements  and  re- 
pairs therecm  without  charge  or  expense*'  to  the  landlord,  and  that 
"all  improvements  and  alterations  which  may  be  put,  placed,  or  made 
in  or  upon  said  premises  shall  belong  to  and  become  the  property 
of  the  party  of  the  first  part  [landlord]  when  so  made,  and  treated 
as  fixtures  annexed  to  the  freehold."  We  do  not  consider  that  the 
words  above  quoted  should  be  hdd  to  apply  to  the  trade  fixtures 
which  are  involved  in  this  action. 

By  the  same  lease  the  tenant  agreed  that  he  would  make  certain 
alterations  to  l^e  premises  according  to  plans  and  specifications  then 
on  file  in  the  de[»rtment  of  buildings.  The  Malcolm  Brewing  Com- 
pany made  ver^r  extensive  alterations  and  rej^rs  to  the  building,  which 
were  certainly  improvements  and  cost  upwards  of  $13,000.  Tlie  fair 
and  reasonable  construction  to  be  given  to  the  lease  is  that  it  was 
those  contemplated  alterations  and  improvements  which  the  tenant 
agreed  to  surrender  without  charge  or  expense  to  the  landlord,  and 
not  the  ordinary,  easily  removable,  trade  fixtures,  which  in  no  pn^r 
sense  were  alterations  or  improvements  to  the  building. 

The  judgment  must  be  affirmed,  with  costs.  All  concur. 


BIRD  T.  PORT  et  al. 

(Supreme  Gonrt,  Appellate  EHvlsloo,  Second  Departmoit  Janoafy  10;  1908.> 

Aonons— JoiRDiB  or  Oaubih  ■■M<lltoious  PB08B(nmoM& 

A  complaint  alleged  that  defenctants  conspired  to  destroy  Uie  bnstnen  of 
plaintiff,  and  that  In  porsuance  of  the  conspiracy  they  wrtmgfnlly  brought 
DumerouB  criminal  proaecutlODs  against  plaintiff  and  Instituted  dvll  ac- 
tions against  him.  Held,  that  the  conspiracy  alleged  created  no  cause  or 
action,  and  that  the  overt  acts  pleaded  as  the  result  of  the  couaplracy 
were  separate  tOTta,  which  conld  not  be  united  In  one  complaint 
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Appeal  from  Special  Term. 

Action  by  Hobart  S.  Bird  against  Regis  H.  Post  and  others.  From 
an  interlocutory  judgment  sustainit^  a  demurrer  to  the  complaint, 
plaintiff  appeals.  Affirmed. 

This  Is  an  action  against  offlclala,  past  and  present,  of  Porto  Rico,  for  dam- 
ages. The  complaint  alleged  that  plaintiff  owned  and  controlled  a  newspaper 
in  Porto  BJco ;  that  defendants  conspired  to  destroy  his  property  and  obtain 
possession  of  tt,  and  to  drive  him  from  the  island ;  that  pursuant  to  the  con- 
spiracy, and  as  a  part  thereof,  defendants  wrongfully  instituted  numerous 
criminal  proceedings  against  plaintiff  for  alleged  Tiolatioiu  of  the  Spanish  and 
American  Penal  Code,  all^d  to  be  in  force  in  the  island,  and  bronght  dTll 
acUons  ft>r  libel ;  that  plaintiff's  property  was  destroyed  and  acquired  by  de- 
fendants ;  and  that  plaintiff  wsa  drlTen  fnnn  the  Island  and  compelled  to  re- 
main away. 

The  following  Is  the  opinion  at  Special  Term  of  Justice  William  J.  Kelly 
on  SQstaining  dannrrera: 

"WhatCTer  may  be  my  own  views  as  to  the  Bufflclen<7  of  the  complaint,  the 
demurrers  must  be  sustained  on  the  authority  of  Green  r.  Davies,  182  N.  Y.  499, 
75  N.  K.  C86.  Under  that  decision  the  allied  conspiracy  creates  no  cause  of 
action,  and  the  overt  acts  pleaded  as  the  result  of  the  conspiracy  constitute 
s^arate  torts,  which  cannot  be  united  In  one  complaint  Demurrers  sustained, 
with  costs." 

Argued  before  JENKS,  HOOKER.  RICH,  MILLER,  and  GAY- 
NOR,  JJ. 


PER  CURIAM.  Iitteiiocutoiy  judgment  affirmed,  on  the  opinion 
of  Mr.  Justice  KdUy  at  Special  Term,  with  costs. 


ri23  App.  Dir.  laa.) 

HOFFUAN  T.  WHITE  BSWING  HAGH.  00. 

(Supreme  Oonrt^  Appellate  Dlvlslcm,  Fourth  Department  January  8,  1908.) 

1.  BAiai— OoHDinoiiAi,  Saub— DsvAULT  m  Ihstalucbiits  —  Bxtaxzhg  of 
PBOfBBTT— Bacovxar  or  Paxoi. 

Under  Laws  1900,  p.  1624,  e.  762,  providing  that  where  a  sella  retakes 
goods,  sold  with  a  reservation  of  title  until  th^  are  paid  tor,  and  does  not 
sell  them  at  public  auction  within  60  days,  unless  redeemed  by  the  buyer, 
he  shall  be  liable  to  the  buyer  for  the  amount  paid  on  the  purchase  price, 
a  buyer  Is  entitled  to  recover  the  amount  paid  on  the  purchase  price  of  a 
sewing  machine  sold  conditionally  and  replevied  by  the  seller  for  default 
fn  payment  of  Installments,  less  the  expense  of  ttie  replevin  proceedings, 
though  the  contract  of  sale  was  in  the  form  of  a  lease  and  the  payments 
were  denominated  ront 

[Ed.  Mote^For  cases  in  point,  see  Oent  Dig.  vol.  48,  Sales.  H  1827, 
1461.] 

3l  Savc. 

Where  a  sewing  madiine,  which  was  sold  conditionally,  was  retaken  by 
the  seller  for  default  in  payment  of  Installments,  and  the  buyer  sued  to 
recover  the  amount  paid  on  the  purchase  price,  as  expressly  allowed  by 
Laws  1900,  p.  1^4.  c.  762,  the  rental  of  the  machine  during  the  time  the 
buyer  held  It  was  not  the  subject  of  set-off  by  the  seller,  since  it  would 
permit,  in  effect,  the  retaking  of  the  madilne  and  also  the  recorary  of  the 
purcfaaaa  price. 
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Appeal  from  Municipal  Court  oi  Buffalo. 

Action  by  Agnes  Hoffman  against  the  White  Sewing  Madime  Com- 
pany. Judgment  for  defendant,  and  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS. 
KRlfsE,  and  ROBSON,  JJ. 

Ernest  F.  Kruse,  for  appellant. 
Otto  W.  Vogler,  for  respondent 

WILLIAMS,  J.  The  judgment  should  be  reversed,  with  costs,  and 
judgment  ordered  for  plaintiff  for  $38  and  costs.  The  action  wa» 
brought  under  chapter  76S,  p.  1624,  Laws  of  1900,  to  recover  the 
amount  paid  by  plaintiff  upon  a  sewing  machine  under  a  contract  for 
the  conditional  sale  thereof;  defendant  retaining  title.  The  court 
sustained  plaintiff's  claim,  holding  the  contract  was  one  covered  by 
the  statute,  and  that  the  plaintiff  was  entitled  to  recover  the  money 
paid  by  her,  $48,  and  defendant  to  counterclaim  $10,  expense  of  re- 
plevin suit  to  recover  the  machine  from  plaintiff.  The  court  further 
held  that  the  defendant  was  entitled  to  set  off  the  rental  value  of  the 
machine  while  it  was  in  the  plaintiff's  custody,  and  allowed  such  rent 
as  an  offset  so  far  as  to  wipe  out  the  plaintiff's  claim,  and  dien  ordered 
judgment  in  favor  of  the  defendant  for  the  $10  counterclaim,  besides 
costs. 

There  can  be  no  doubt  that  the  contract,  though  in  form  a  sort  of 
lease,  was  in  effect  a  conditional  sale  of  the  machine,  title  to  remain 
in  the  defendant  until  the  property  was  paid  for.  The  court  so  found, 
and  the  evidence  justified  the  finding.  The  court  further  held  that  the 
money  paid,  though  referred  to  in  the  contract  as  rent,  was  recov- 
erable under  the  statute  as  m(»iey  paid  on  a  conditional  sale  of  prop- 
erty, and  held  the  plaintiff  was  entitled  to  tiie  same,  less  the  $10, 
expense  of  the  replevin  proceeding.  See  Roach  v.  Curtis,  115  App. 
Div.  768,  101  N.  Y.  Supp.  333.  So  far  the  court  was  correct  in  its 
conclusions.  But  it  erred  in  holding  that  the  defendant  was  entitied 
to  be  paid  rent  for  the  machine  while  plaintiff  held  it  under  the  con- 
ditional sale.  In  effect  this  permitted  the  defendant  to  retake  the  ma- 
diine  and  also  recover  the  purchase  price  thereof.  This  will  not  do. 
White  V.  Gray,  96  App.  Div.  154,  89  N.  Y.  Supp.  481 ;  Edmead  v.  An- 
derson, 118  App.  Div.  16,  103  N.  Y.  Supp.  369.  To  ^rmit  a  recov- 
ery here  would  entirely  nullify  the  statute  under  which  tiiis  action 
was  brought.  The  cases  cited  by  the  court  as  ground  for  its  dedsion 
arose  prior  to  the  statute  in  question. 

Judgment  of  Municipal  Court  of  city  of  Buffalo  reversed,  and  new 
trial  ordered  in  said  Municipal  Court,  with  costs  to  appellant  to  abide 
event  New  trial  to  be  had  on  Tuesday,  January  28, 1908,  at  10  o'clock 
in  the  forenoon.  All  concur. 
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<m  App.  Dlv.  83.) 

VILLAGB  OF  PHCBNIX  T.  GANNON  at  al. 

(Sapnme  Oonr^  Appellate  DiTisiMi.  Fourth  D^wrtmeat  Jannaxy  8,  1908.) 

1.  MuRioiPix  CoBPOBATions— Gkaht  ov  Riohts  to  Use  Stbket  soa  Stbebi 

RULWAT. 

The  authority  to  use  the  public  streets  of  a  municipality  tor  railroad 
purposes,  which  Is  an  additional  burden,  Is  a  franchlBe  proceeding  from 
the  state,  and  the  municipality  has  no  power  In  respect  thereto,  except 
such  as  la  expressly  given  by  statate,  and  tben  only  In  the  manner  and 
upon  the  conditions  prescribed. 

[Ed.  Note.— For  cases  In  point,  see  Coit  Dig.  vol.  86^  Municipal  Corpo- 
rations. II  1469-1470.] 

2.  Sams. 

Railroad  Law,  Laws  1880,  p.  1108,  c.  666,  art  4,  {  90,  pertaining  to  street 
mrface  railroads,  provides  that  the  article  shall  apply  to  every  cwpora- 
tlon  whldi  has  been  organised  to  construct  or  operate  a  street  surface  rail- 
road. Section  82  (page  1100)  provides  the  manner  of  obtaining  the  consent 
of  local  authorities  to  the  construction  of  a  street  surface  railroad.  The 
provisions  contained  In  the  other  sections  of  the  article  are  all  based  np- 
on  the  Idea  that  the  (Kmsent  or  franchise  must  be  granted.  If  at  all,  to  a 
corporation  authorized  to  constmet  and  operate  the  railroad.  Held,  that 
a  municipality  has  no  power  to  give  a  consent  or  franchise  to  an  individ- 
ual to  4^rate  a  street  surface  railroad  upon  Its  streets;  but  the  grant 
must  be  to  a  corporation  In  the  manner  specified  by  the  statute. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  voL.  86,  Uimicipal  Oox- 
porations,  ||  1458-14T0.] 

Spring  and  Bobson,  JJ.,  dissenting. 
Appeal  from  Trial  Term,  Oswe^  County. 

Action  by  the  village  of  Phoenix  aefainst  William  P.  Gamion  and 
others.  Judgment  for  plaintiff  (55  Misc.  Rep.  606,  106  N.  Y.  Supp. 
927),  and  defendants  appeaL  luvetBed,  and  new  trial  ordered  upon 
questions  of  law  only. 

Tbe  action  was  commenced  on  the  lOtb  day  of  August  1900,  to  recover  upon 
a  bond  of  11,000,  executed  by  the  def^danta  Gannon  and  Connette  as  prin- 
cipals and  the  def^dant  company  as  surety,  to  the  plaintiff,  conditioned, 
among  other  things,  that  a  street  surface  railroad  through  and  along  certain 
streets  In  such  village  should  be  c(»npleted  and  In  (^ration  on  or  before  Jan- 
uary, 1906,  in  accordance  with  the  conditions  of  a  consent  or  franchise  grant- 
ed t^  tbe  trustees  of  tbe  plaintiff  on  tbe  27th  day  of  DeoenOier,  1902,  to 
one  Q.  Adolph  Hans,  and  by  him  assigned  to  Gannon  and  Ommetta  <n  tbe  SOtti 
day  of  December,  19C^  tbe  day  when  the  bond  In  question  was  executed  and 
delivered  by  thm.  The  defendants  urge  that  they  are  not  liable  upon  the 
bond,  on  tbe  ground  that  the  consent  or  allef^d  franchise,  having  been  glvoi 
or  granted  to  an  Individual,  and  not  to  a  railroad  corporation,  was  void,  and, 
tbetefore,  that  the  hooA  is  without  consideration,  and  likewise  void. 

Arinied  before  McLENNAN,  P.  J.,  and  SPRING,  WIIXIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Charles  E.  Spencer,  for  appellants. 
O.  M.  Reilly,  for  respondent 

McLENNAN,  P.  J.  The  only  question  presented  by  this  appeal  Is 
wheUier  or  not  a  ccmsent  or  frandiise  given  by  the  local  autiiorities 
of  a  municipality  to  an  individual  to  construct  and  operate  a  surface 
railroad  through  and  upon  the  streets  in  such  municipality  has  any  va- 
lidity, so  as  to  confer  any  rights  upon  such  individual.    Clearly,  if 
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such  consent  or  franchise  is  void,  and  no  rights  are  conferred  thereby, 
there  is  no  ocmsideration  for  an  agreement  to  carry  out  and  perform 
the  provisions  and  c(Miditions  thereof. 

It  is  elementary,  as  stated  in  the  first  point  in  appellants'  brief,  that 
the  authority  to  use  the  public  streets  of  a  municipality  for  railroad 
purposes  is  a  franchise  proceeding  from  the  state,  and  the  municipali^ 
has  no  power  in  respect  thereto,  except  such  as  is  expressly  given  by 
statute,  and  then  only  in  the  manner  and  upon  the  conditions  prescribed. 
In  the  case  of  Beekman  v.  Third  Avenue  R.  R.  Co.,  153  N.  Y.  144, 
152,  47  N.  £.  277,  278,  this  principle  is  stated  by  Judge  Brown  in  no 
mistakable  language.  He  says : 

"The  authority  to  make  use  of  tlie  public  streets  of  a  dtr  for  railroad  par- 
poses  primarily  resides  In  the  state,  and  is  a  part  ot  the  sovereign  power,  and 
the  right  or  prWUege  of  constractlnK  and  (^ratlog  railroads  In  the  streets, 
wblcb  for  conv^enoe  Is  <!alled  a  'firanchlse,'  must  always  proceed  from  that 
sourL-e,  whatever  may  be  the  agencies  through  which  it  is  conferred.  The  use 
or  occupation  of  the  streetB  for  such  purposes,  without  the  grant  or  permis- 
sion of  the  state,  through  the  Legislature^  constitutes  a  nuisance,  which  may  be 
restrained  by  ludlTldaals  injuriously  affected  thereby.  Fanning  t.  Osbome, 
102  N.  Y.  441,  7  N.  E.  807.  The  CII7  authorities  have  no  power  to  grant  the 
right,  exc^t  in  so  far  as  th^  may  be  anttiorlzed  by  the  Xjcelslature,  and  then 
only  In  the  manner  and  npcm  tlie  omdltlons  prescribed  by  the  statute.  Da- 
vis V.  Mayor,  etc.,  14  N.  Y.  008,  07  Am.  Dea  180 ;  Mllban  v.  Sbaip,  27  N.  Y. 
UlU  84  Am.  Dea  814;  People  v.  Kerr,  27  N.  Y.  18&" 

A  like  questicm  arose  in  the  case  of  Potter  v.  Collis,  166  N.  Y.  16, 
30,  50  N.  £.  413,  415,  in  whidi  Judge  Gray,  writing  for  the  court,  said : 

"The  resolution  of  the  common  council,  in  1851  was  void,  Inasmocb  as  It 
purported  to  do  something  not  within  the  powers  of  that  body.  It  undertook 
to  authorize  the  laying  of  railroad  tracks  In  tlie  dty  streets  and  avraues,  and 
thus  to  subject  them  to  new  uses.  But  the  title  of  the  municipal  corporation 
to  the  public  streets  was  held  in  trust  for  the  public,  and  the  power  to  regulate 
those  uses  was  rested  solely  in  the  Legislature.  It  might  delegate  that  i>ower, 
as  any  other  appropriate  power,  to  the  municipal  corporation;  but,  without 
sncb  delegatlMi,  any  such  act  by  the  corporation,  for  not  being  within  the 
strict  or  Implied  tmns  of  its  chartered  powers,  wonld  be  Invalid.  •  •  * 
The  situation  ot  the  city  corporation,  In  the  machinery  of  the  state,  was  that 
of  a  mere  agency,  possessing  no  Inherit  and  Independent  authority  to  create 
rights  In  others  which  affected  the  public  Interests.  It  undertook  to  grant 
a  right  whldi,  if  effective,  operated  to  invest  private  parties  with  an  exclusive 
Interest  in  its  streets.  This  the  Legislature.  posscEslng  a  supreme  authority 
over  the  public  territory  within  constitutional  Ifmitatlonn,  could,  of  course,  do; 
but  to  attribute  such  a  power  to  the  muntdpal  corporation  would  be  foreign  to 
the  concept  of  such  an  admlnlstratlTe  agency  of  goremment" 

In  that  case  it  was  held  that  the  resolution  of  the  common  council 
of  the  city  of  New  York,  which  assumed  to  authorize  certain  indi- 
viduals to  construct  a  railroad  in  specified  streets  and  avenues  which 
make  up  the  greater  part  of  the  main  line  of  the  present  Eighth  Ave- 
nue Railroad  Company  subsequently  organized  by  such  individuals, 
was  void  and  beyond  the  power  of  the  common  council,  whether  con- 
sidered as  a  grant  of  a  franchise  or  a  license.  It  has  been  uniformly 
held  by  the  courts  of  this  state,  whenever  the  question  has  been  pre- 
sented, that  a  municipality  has  no  power  or  authority  to  give  a  consent 
or  grant  a  franchise  which  will  impose  an  additional  burden  upon  its 
streets,  unless  authorized  so  to  do  by  the  Legislature.  In  the  case  at 
bar  we  can  find  no  legislative  authority  whidi  conferred  upon  the 
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plaintiff  the  right  to  grant  to  G.  Adolph  Manz,  his  successors  and 
assigns,  the  right  to  osnstruct,  maintain,  and  operate  a  surface  rail- 
road upon  its  streets.  The  consent  or  franchise  in  question  was  given 
or  granted  to  an  individual.  There  was  no  binding  agreement  upon 
the  part  of  such  individual  to  form  a  corporation  which  should  take 
or  receive  such  grant;  and,  indeed,  it  appears  that  the  grantee  never 
attempted  so  to  do,  but,  instead,  sold  or  assigned  the  consent  or  fran- 
chise so  given  to  him  to  others,  the  defendant  principals  in  this  case. 

Section  90  of  the  railroad  law  (Laws  1890,  p.  1108|  c.  565),  per- 
taining to  street  surface  railroads,  provides: 

"The  provisions  of  this  article  stiall  apply  to  every  corporation  whlcb,  under 
the  provisions  thereof,  or  of  any  other  law,  baa  constmcted  or  shall  construct 
and  opentet  or  baa  been  or  shall  be  organized  to  construct  or  operate  a  street 
nr&oe  railroad,  or  any  extension  or  eztenBlonB,  brandi  or  bran^dies  thereof 
for  imbllc  nae  in  the  conveyance  of  persons  and  property  for  ccHupensatioD, 
npcm  and  al(»ig  any  street,  avenue,  road,  highway  or  private  property,  In  any 
city,  town  vr  village,  or  in  any  two  or  more  civil  divisions  of  the  state,  and 
every  mch  corporation  must  comply  with  the  provisions  of  this  article." 

Section  92  of  the  same  article  provides  how  and  in  what  manner 
the  consent  of  the  local  authorities  of  a  village  or  other  mtmidpality 
may  be  obtained  to  authorize  the  construction  of  a  street  surface  rail- 
road upon  and  along  its  streets.  The  provisions  contained  in  the 
other  sections  of  said  article  are  all  based  upon  the  idea  that  sudi 
consent  or  franchise  must  be  given  or  granted,  if  at  all,  to  a  corpora- 
tion authorized  to  construct  and  operate  such  railroad.  We  can  find 
no  provision  of  the  law  which  authorizes  a  municipality  to  consent  to 
or  to  give  a  franchise  to  an  individual  or  individuals  granting  the  right 
to  occupy  the  streets  of  sudi  municipality  for  the  purpose  of  construct- 
ing, maintaining,  and  operating  a  street  surface  railroad  therein.  The 
whole  scheme  of  the  legislative  enactment  would  seem  to  be  that  such 
right  and  such  consent  can  only  be  conferred  upon  and  g^ven  to  a  cor- 
poration, which  alone  is  authorized  to  construct,  maintain,  and  operate 
a  street  surface  railroad  in  the  streets  of  any  municipality.  To  such 
a  corporation  alone  is  given  the  right  of  eminent  domain.  Upon  such 
a  coiporation  alone  there  are  imposed  certain  duties  and  oUigations. 
In  all  the  provisi<Mis  relating  to  the  construction,  maintenance,  and 
operation  of  such  a  railroad,  a  corporation  alone  is  spoken  of.  The 
duties  and  obligaticms  are  imposed  upon  it  as  a  corporation,  and,  except 
that  such  rights  are  to  be  exercised  only  bv  a  corporation,  many  of 
the  provisions  of  die  statute  would  seem  to  be  nugatory  and  impossi- 
ble of  enforcement. 

Upon  this  branch  of  the  case  we  conclude  that  there  is  no  statutory 
authority  which  empowered  the  plaintiff  to  give  the  consent  or  grant 
the  franchise  which  it  did  to  G.  Adolph  Manz,  his  successors  and  as- 
signs, and  that  such  attempted  consent  or  franchise  was  absolutely 
void,  and  that  he  and  his  assies  acquired  no  right  or  rights  there- 
under. The  logic  of  t^e  situation  leads  us  to  believe  diat  this  condu- 
sion  is  correct  If  the  contention  of  the  respondent  is  correct,  then  it 
is  competent  for  a  municipality  to  grant  to  an  individual  a  ccxisent  or 
franchise  to  occupy  its  streets  upon  such  terms  as  it  may  deem  proper, 
and  then  such  individual  is  at  liberty  to  sell  or  barier  away  such  con- 
108N.T.S.— 17 
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sent  or  franchise  to  the  highest  bidder,  irrespective  of  the  wishes  of 
the  municipality  in  the  premises.  It  would  seem  reasonable  that,  when 
such  consent  or  franchise  is  given  to  occupy  its  streets,  avenues,  and 
public  places,  it  should  at  least  Imow  who  is  to  exercise  the  rights  given 
by  such  consent  or  g^nted  by  such  franchise — should  be  entitled  to 
know  whether  or  not  the  person  or  corporation  accepting  such  consent 
or  franchise  is  reasonably  able  to  perform  and  carry  out  its  condi- 
tions, irrespective  of  the  security  given  by  a  paltry  bond  of  $1,000. 
But,  if  the  contention  of  the  respondent  is  right,  such  consent  or 
franchise  may  be  given  to  an  individual  upon  conditions  not  to 
be  carried  out  and  performed  by  him,  but  such  ccmsent  or  franchise 
may  be  sold  by  the  grantee  to  strangers  to  the  munidpality,  and  of 
whom  such  municipality  has  no  knowledge  or  means  of  knowledge  as 
to  their  character  or  respcmsitnlity.  This  suggestion  only  emphasizes 
the  propositicKi  that  such  consent  or  franchise  can  only  be  granted 
by  a  municipality  in  the  manner  speci6ed  by  the  statute,  viz.,  to  a 
corporation  organized  in  pursuance  of  and  in  accordance  with  the 
laws  of  the  state,  and  which  as  such  may  be  held  accountable  for  any 
failure  to  perform  its  corporate  duty  in  the  premises.  We  do  not 
tiiink  it  was  intended  by  &e  L^slature  of  this  state  that  a  new  ave- 
nue of  "graft'*  should  be  opened  up,  viz.,  that  a  municipality  might 
grant  to  an  individual  or  individuals  ^e  right  to  occupy  its  streets  ior 
railroad  purposes,  and  then  that  he  or  they  should  be  in  position  to 
sell  such  right  or  grant  to  the  highest  bidder,  and  the  grantee  thus 
become  relieved  from  all  obligation  in  the  premises,  provided  another 
gave  a  bond  which  assumed  to  carry  out  me  provisions  contained  in- 
the  original  grant  or  franchise. 

We  appreciate  that  in  this  case  it  was  probably  understood  that  G. 
Adolph  Manz  would  form  a  corporation  such  as  would  be  capable  of 
accepting  and  taking  the  franchise  sought  to  be  conferred  by  the  plain- 
tiff, and  of  constructing  and  operating  a  railroad  thereunder;  but 
the  alleged  franchise  imposed  no  such  obligation  upon  him  or  upon  his 
assigns.  When  all  is  said  and  done,  the  franchise  in  question  simply 
authorized  an  individual  to  construct,  maintain,  and  operate  a  railroad 
upcm  certain  streets  of  Uie  plaintiff.  No  corporation  had  been  formed 
for  that  purpose,  and  none  has  since  been  formed.  We  conclude  that 
the  consent  or  franchise  thus  given  to  the  individual  was  void,  and 
conferred  no  rights  upon  him  or  his  assigns,  and,  therefore,  that  the 
bond  given  by  the  defendants,  conditioned  for  the  doing  of  the  things 
specified  in  said  void  consent  or  franchise,  was  also  void,  and  not  en- 
forceable. 

We  think  these  views  in  no  manner  conflict  with  the  decision  in 
Parker  v.  Elmira,  C.  &  N.  R.  R.  Co.,  1«6  N.  Y.  274,  69  N.  E.  81. 
Hiere  the  question  was  presented  as  to  whether  or  not  private  individ- 
u^  owning  property  interests  in  certEun  streets  might  assign  or  con- 
yey  such  interests  as  they  owned  to  an  individual,  to  be  by  him  as- 
signed to  a  corporation  thereafter  to  be  formed.  We  can  see  no  an- 
alogy between  tiie  two  cases.  In  the  Parker  Case,  supra,  the  question, 
involved  was  simply  whether  consents  given  by  abutting  property 
owners  upon  a  street  to  an  individual  might  be  thereafter  by  him  trans-^ 
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ferred  to  a  corporation.  In  such  case  the  property  owners  had  a 
right  to  relinquish  the  right,  title,  and  interest  to  the  property  in  the 
street  and  to  whomsoever  they  pleased.  The  decision  in  that  case 
cannot  be  regarded  as  authority  for  the  propositicm  that  a  municipality 
may  grant  a  rig^t  to  an  individual  to  operate  a  railroad  upon  such 
street,  which,  under  the  statute,  it  is  incapable  of  doing.  The  sanie 
suggestion  may  be  made  as  to  the  decision  in  the  case  of  G.  &  W.  Ry. 
Co.  V.  N.  Y".  C.  &  H.  R.  R.  Co.,  163  N.  Y.  228,  57  N.  E.  498.  As 
pointed  out  by  the  learned  trial  judge,  under  the  provisions  of  the  stat- 
ute, upon  a  foreclosure  sale,  a  railroad  company  may  be  purchased  by 
an  individual  and  operated  by  him ;  but  we  think  such  power  results 
solely  from  the  provisicms  of  the  statute  in  that  regard.  We  can  find 
no  authority  for  the  prc^sition  that  a  municipality  may  grant  to  an 
individual  a  right  or  franchise  to  construct,  maintain,  and  operate  a 
street  surface  railroad  upon  its  streets,  avenues,  and  public  places. 

The  conclusion  is  that  the  judgment  appealed  from  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellants  to  abide 
the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  event,  upon  questions  of  law  only ;  the  facts  having  b«en  ex- 
amined and  no  error  found  therein.  All  concur,  except  SPRING  and 
ROBSQN,  JJ.,  who  dissent  in  an  opinion  by  SPRING,  J. 

SPRING,  J.  (dissenting).  The  decision  states  the  facts,  which  were 
agreed  upon.  It  is  plain  it  was  the  expectation  of  all  parties  that  a 
corporation  was  to  enjoy  the  franchise  and  build  and  cerate  tiie  rail- 
road. At  die  outset  it  provides : 

"WbereaSi  Q.  Adolph  Manz,  for  himself,  and  bis  assigns,  a  street  snrface 
railroad  corporation  bereafter  to  be  organized.** 

And  the  language  of  the  resolution  of  the  board  of  trustees  of  the 
village,  and  which  is  incorporated  in  the  agreement,  is : 

"Reeolved  and  determined,  that  consent  be  and  the  same  Is  hereby  KlTeOr 
pursuant  to  law,  to  the  said  G.  Adotph  Manz,  his  assigns  and  successors  [there- 
after referred  to  as  tbe  company],  to  construct,  maintain,  and  <H>erate  a  street- 
surface  railroad,"  etc. 

In  providing  for  the  construction,  equipment,  and  operation  of  the 
railroad,  the  term  "railroad  company"  or  "cpmpany"  is  used  invariably. 
Hie  consent  was — 

"girea  qpon  the  following  express  conditions :  First  miat  the  provisions  of 
article  4,  diapter  565,  of  tbe  railroad  law  of  1880,  and  acts  amendatory  thereof' 
and  pertinent  thereto,  shall  be  cranplled  with." 

This  article  is  the  one  in  the  general  railroad  act  providing  for  the 
construction  of  street  surface  railroads.  The  agreement  also  pro- 
vided: 

rrbat  said  road  shall  be  completed  from  the  dty  line  of  tbe  dty  of  Syracuse 
to  and  through  the  Tillage  of  Pbcenix,  and  in  operation,  oa  or  before  January, 
1006." 
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The  object  was,  apparently,  to  construct  the  road  in  connection  with 
the  Syracuse  street  railway  system.  This  is  the  requirement  as  to 
the  bond: 

"Tbat  accompanying  the  acceptance  of  this  franchise  said  company  shall 
give  to  the  village  of  Phmnlz  a  brad  of  one  tbousand  dollars  to  commence 
the  constmctlon  of  Its  road  and  to  complete  the  same  as  herein  specified." 

It  is  clear,  therefore,  there  was  no  intention  that  Manz  individually 
was  to  receive  the  benefit  of  this  franchise  or  to  construct  the  railroad. 
The  whole  scheme  as  outlined  in  the  agreement  indicates  that  it  was  the 
intention  that  he  was  a  mere  medium  of  transfer  to  an  existing  corpo- 
ration or  one  to  be  thereafter  organized.  This  construction  of  the  con- 
tract is  further  fortified  by  what  the  parties  did.  The  agreement  was 
executed  December  22,  1902,  and  the  franchise  immediately  accepted 
hy  Manz,  and  within  three  days  he  assigned  it  to  Gannon,  Connette, 
Conderman,  and  McClyraonds,  who  were  the  president,  general  man- 
ager, and  directors  of  tiie  Rapid  Transit  Railrcxul  Company  of  the  city 
of  Syracuse.  that  day  the  defendants  executed  Hie  bond  in  suit. 
The  corporation  contemplated  the  agreement  was  never  cvganiz^, 
and  the  railroad  has  not  been  constructed. 

The  interpretation  of  an  agreement  of  this  kind  is  governed  by  the 
same  rules  as  any  other.  There  is  no  mystery  about  it.  The  intention 
of  the  parties  is  the  pole  star.  It  is  obvious  the  board  of  trustees  were 
not  intending  to  violate  the  law.  The  men  composing  this  board  were 
parting  with  a  valuable  franchise  for  the  purpose  of  securing  a  street 
railroad  in  the  village.  They  expected  the  requirements  of  the  statute 
were  to  be  observed  and  a  corporation  organized.  We  are  not  to  as- 
sume that  Manz,  or  the  principals  upon  the  bond,  intended  otherwise. 
They  knew  of  the  statutory  impositions  preliminary  to  the  construction 
of  the  railroad,  and  we  are  not  to  suppose  that  they  were  trifling  with 
these  trustees.  Manz  was,  therefore,  the  go-between,  the  conduit,  and 
the  franchise  was  not  absolutely  void  in  his  hands.  Had  he  transferred 
it  to  a  duly  organized  corpwation  at  any  time  within  the  period  stip- 
ulated in  the  agreement,  its  title  would  have  bec(xne  effective,  and  it 
could  have  started  the  railroad  in  compliance  with  the  agreement.  In 
Parker  v.  Elmira,  C.  &  N.  R.  R.  Co.,  165  N.  Y.  274,  at  page  280,  59  N. 
E.  81,  at  page  83,  the  court  say : 

"The  fact  that  at  the  sale  of  the  railroad  under  the  foreclosure  Jndgmrat 
in  March,  1884,  the  property  was  conveyed  to  two  Individuals,  does  not  aflfect 
rlie  right  In  question,  nor  Interrupt  the  transmission  of  the  franchise  through 
Che  successive  transfers.  *  *  •  wiille  It  Is  doubtless  true  that  natural  per- 
sons cannot  exercise  the  franchises  which  the  state  has  conferred  npon  rail- 
road corporations,  there  Is  no  reason  why  th^  cannot  be  the  conduit  ft>r  trans- 
mitting tbem  to  another  corporation  in  tlie  manner  provided  by  law.  Th^ 
may  bid  in  ttie  property  at  ttue  foreclosare  sale,  including  the  franchises,  and 
hold  and  transmit  it  intact  to  a  corporatlffii  authorlgsed  to  acoH>t  ttiem." 

In  Geneva  &  Waterloo  Ry.  Co.  v.  N.  Y.  C  &  H.  R.  R.  Co.,  163 
N.  Y.  228,  67  N.  £.  498,  where  consents  to  the  construction  of  a  street 
railroad  of  the  abutting  owners  were  given  to  the  individual  promoters 
of  Ihc  project,  the  court  uses  this  language  in  commenting  upcm  tiie 
effect  of  these  instruments: 
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"It  Is  commoB  practice,  and  pertiaps  coxnman  pradeiice>  for  tbe  projecton* 
of  a  railroad  to  amplt^  partlea  m  advance  to  iffocare  rights  way,  consents, 
or  like  prlTlIeges  to  be  need  af^  tbe  Incorporation.  The  fact  that  the  rail- 
road acquires  such  rl^ta  tbroogh  an  intermediary  by  asslgumoit,  Instead  of 
directly  from  the  property  owners  tbemselTee,  does  not  affect  their  validity. 
Wtut  the  Constltation  and  the  statute  requires  in  such  cases  is  simply  the 
consult  of  the  property  owner  that  the  highway  through  bis  property  may  be 
bordaied  with  another  easement  in  the  form  of  a  railroad,  and  when  such  con- 
sent la  fairly  and  In  good  faith  given  to  cme  interested  In  the  railroad,  and  1^^ 
him  transfured  to  tbe  cocporatlon,  m  are  anaUe  to  sea  wbr  It  shonld  not 
be  treated  and  ocmsldwea  as  valid  as  If  It  ran  In  terms  to  tbe  railroad  Itself." 

Hie  point  is  that,  in  view  of  what  was  intended  by  the  parties,  the 
ccmtract  with  Manz  was  not  void;  and  before  the  defendants  who  par- 
ticipated in  the  agreement,  comprdiending  its  scc^  can  be  heard  to 
say  the  braid  is  invalid,  they  must  establish  that  the  franchise  was  of  no 
validity  from  its  incepticm,  and  could  never  be  galvanized  into  life  by 
assignment  to  a  proper  corporation.  The  defendants  obtained  what 
mi^  have  proved  a  valuable  franchise.  It  prevented  for  two  years 
any  competing  company  entering  the  village  with  its  railway.  The 
board  of  trustees  could  not  well  grant  another  franchise  with  this  one 
existing,  and  which  could  be  made  eflfective  in  a  day  by  a  transfer  to  a 
body  corporate  as  designed  by  the  board.  In  the  light  of  what  was 
intended,  I  think  the  defendants  cannot  now  challenge  the  legality  of 
the  agreement  whidt  at  <Kie  time  they  were  swift  to  sanction. 

Hie  judgment  should  be  afBrmed,  with  costs. 

ROBSON,  J.,  concurs. 


NOBUAN  V.  LOOMIS-MANNINO  FILTER  00, 
(Snprone  Court,  Appellate  Division,  Second  Department  January  17,  1906>.) 

1.  G(ttP0B4II0IIS— AOnOnft— EVIDEHCB— AOHISSIBILITT. 

A  contract  made  in  tbe  name  of  a  corporation  Its  preddant,  and 
one  wtalcb  tbe  corporation  had  tbe  poww  to  antborlsa  him  to  make,  or  to 
ratify  aftw  be  bad  made  It,  Is  admissible  in  evidence  against  tbe  corpo- 
ratlcn. 

S.  OowmoM  A0W0!l»— iMSTsucnows. 

Wbere^  in  an  action  on  a  written  contract,  defendant  Introdaced  no  evi- 
dence, a  chante  that  tbe  written  contract  was  the  contract  between  the 
parties  was  not  error;  there  being  nothing  to  rebut  tbe  nvesnmptlon  in  Its 
favor. 

S.  Mabibb  Ann  Skbvamt— Acnons  ros  Waoss— Evidircb— Adhibsibilitt. 

In  an  action  on  a  CMitract  of  employmoit  as  a  salesman,  providing  for 
a  stated  salary  and  commissions  on  net  sales,  evidence  of  the  salaries  and 
other  expeoses  of  tbe  butiness,  to  arrive  at  the  net  sales,  was  propo'ly 
excluded,  and  only  the  discoonts  wwe  to  be  regarded  In  arriving  at  tbe  net 
Bales. 

4.  Sajcx. 

In  an  actlim  on  a  contract  of  employmoit  as  a  salesman,  extracts,  fnxn 
tbe  books  of  defendant  to  show  tin  sales  were  properly  received,  where 
tfaey  wen  fnmlstaed  to  tbe  salesman  at  bis  request  at  tbe  defendant's  of* 
flee  by  the  manager. 

Appeal  from  Trial  Term,  Westchester  County. 
Action  by  F.  Stout  Ncnman  against  the  Loomis-Manning  Filter 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Aifirmed. 
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'  Tbe  actum  was  to  recover  a  balance  for  three  years  services  as  salesman 
fOr  the  deCendant  The  contract  for  the  three  years  service  was  In  writing 
In  tbe  name  of  tbe  defendaDt  and  the  plaintiff,  and  signed  by  tbe  president 
of  the  defendant  It  provided  for  a  stated  salary,  and  also  fOr  commissions 

on  sales. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MII^ 
LER.  JJ. 

Herbert  H.  Maass  (William  Klein,  on  the  brief),  for  appellant. 
Joseph  R.  Swan,  for  respondent 

GAYNOR,  J.  The  exception  of  the  defendant  to  the  admission  of 
the  written  contract  of  employment  in  evidence  was  not  good.  Being 
made  by  the  president  in  the  name  of  the  corporation,  and  one  which 
the  corporation  had  the  power  to  autliorize  him  to  make,  or  to  ratify 
after  he  had  made  it,  the  presumption  was  tiiat  he  had  the  power  to 
make  it  and  the  burden,  was  on  the  corporation  (the  defendant)  to 
show  that  it  had  not  dtHie  so.  That  sufficed  to  admit  it  in  evidence. 
Patterson  v,  Robinson,  116  N.  Y.  193,  22  N.  E.  372 ;  Davies  v.  Har- 
vey Steel  Co.,  6  App.  Div.  166,  39  N.  Y.  Supp.  791 ;  Naf  1  State  Bank 
V.  Vigo  Co.  Nat  Bank,  141  Ind.  352,  40  N.  E.  799,  60  Am.  St  Rep. 
330 ;  Eureka  Iron  &  Steel  Works  v.  Bresnahan,  60  Mich.  332,  27  N. 
W.  524.  The  case  of  Camacho  v.  Hamilton  Bank  Note  Company,  S 
App.  Div.  369,  37  N.  Y.  Supp.  725,  did  not  have  to  do  with  a  contract 
made  by  an  o^ctr  but  by  an  &jip\oy€  or  agent  of  a  corporation.  Inas- 
much as  the  defendant  introduced  no  evidence,  the  charge  of  the 
learned  trial  Judge  that  the  written  contract  was  the  contract  between 
the,  parties  was  not  error.  There  was  nothing  to  rebut  the  presump- 
tion in  its  favor.  The  contract  was  that  the  commission  was  to  be  on 
the  "net  sales."  The  offer  to  prove  the  salaries  and  other  expenses  of 
the  business  to  arrive  at  the  net  sales  was  properly  not  entertained. 
Only  the  discounts  were  to  be  regarded  in  arriving  at  the  net  sales. 
The  extracts  from  the  books  to  show  the  sales  were  prcrtwrly  received. 
They  were  furnished  to  the  plaintiff  at  his  request  at  the  defendant's 
office  by  the  manager. 

The  judgment  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.  All  concur. 


PEOPLE  V.  MORBISON  et  al. 
(Supreme  Court  An;>ellate  Division,  Sectmd  Department  January  24,  1908.) 

1.  IfABCBNT— PSOPSBTT  SUBJIOT  Or  XiABCXHT— ShKLL  FISH  PiAMTBD  in  PUB- 

xjo  Watebs. 

Sbell  flsb  planted  under  public  waters,  where  tbey  do  not  natural^ 
grow,  are  tbe  subject  of  larceny,  where  the  person  taking  tbem  bad  no- 
tice of  their  private  ownership,  which  notice  Is  usually  giroi  by  Inclosing 
the  bed  In  which  they  are  planted. 

[Ed.  Note,^For  cases  In  point  see  Ooit  Dig.  toI.  82,  Larceny,  I  11.3 

2.  SaHZ— OWNEBSHIP— LK^BES  OF  BeDB. 

Clams  planted  by  one  In  a  bed  Inclosed  and  marked  aa  private  property, 
and  Id  wtalch  there  was  no  natural  growth  trf  clams,  are  the  subject  of  lar- 
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cenr>  wbeUwr  be  had  or  had  not  leaaes  to  the  bed  tcom  a  mnnlcUwllty 
or  from  the  state,  rendering  aceptlons  to  oral  evidence  to  prove  the  leases 
and  to  the  ezclnston  of  patents  to  show  title  to  the  waters  Immaterial. 

Ai>peal  from  Court  of  Special  Sessions  of  City  of  New  York. 

John  Morrison  and  another  were  convicted  of  petit  larceny,  and  they 
8i^>eal.  Affirmed. 

Argued  before  WOODWARD^  JENKS,  RICH.  MILLER,  and 
GAYNOR,  JJ. 

Martin  T.  Manton  (Geo.  B.  McCartie,  Jr.,  on  the  brief),  for  appel- 
lants. 

Peter  P.  Smith,  for  the  People. 

GAYNOR,  J.  The  defendants  were  convicted  in  the  borough  of 
Broc^yn  in  the  Court  of  Special  Sessions  of  petit  larceny  for  stealii^ 
clams  in  tihat  part  of  Jamaica  Bay  adjacent  to  that  part  of  the  said 
borough  which  was  iormerly  the  town  of  Flatlands.  The  prosecutor 
had  pumted  clams  in  a  bed  to  grow  and  mature,  and  he  accused  the 
defendants  of  stealing  them.  There  was  sufficient  evidence  for  the  trial 
court  to  find  that  no  natural  clams  grew  at  that  place. 
'  The  law  is  long  settled  that  shell  fish  planted  under  public  waters 
where  they  do  not  grow  naturally,  and  where  therefore  they  cannot 
lose  their  identity  by  betxxning  mixed  with  those  local  to  the  place, 
are  the  subject  of  conversion  and  larceny.  But  the  person  ^ing 
them  must  hiave  notice  of  their  private  ownership  to  make  such  taking 
larceny.  This  notice  is  usually  g^ven  by  enclosing  the  bed  in  whioi 
they  are  planted  by  stakes  or  otherwise.  People  v.  Wanzer,  43  Misc. 
"BLep.  136,  88  N.  Y.  Sum.  USX,  and  cases  there  collected;  and  see 
Vfoom  v.  TiUy,  184  N.  Y.  168.  77  N.  E.  24.  There  was  sufficient  evi- 
dence for  the  trial  court  to  find  that  the  prosecutor's  bed  was  so  en- 
closed. 

Chapter  734,  p.  1652,  of  the  Laws  of  1868  authorized  the  supervisor 
and  justice  of  the  peace  of  the  town  of  Flatlands  to  give  exclusive 
leases  in  writing  to  inhabitants  of  the  town  for  the  planting  of  shell 
fish  in  the  waters  of  Jamaica  Bay  mentioned  above,  except  m  natural 
beds,  and  that  anthori^  passed  to  the  city  of  New  York  when  the  said 
town  became  a  part  of  the  said  ci^.  But  the  question  of  larceny  did 
not  depend  on  uie  existence  of  such  a  lease.  Even  tiiough  the  prose- 
cutor had  no  lease,  it  was  unlawful  to  knowingly  take  his  clams.  Hav- 
ing once  reclaimed  them,  he  did  not  make  them  ferae  naturae  again  by 
planting  them  in  a  bed  sufficiently  enclosed  to  mark  them  as  private 
pit^rty,  and  in  which  there  was  no  natural  growth  of  clams,  as  we 
have  already  seen.  The  oral  testimony  of  the  prosecutor  that  he  h&d 
a  written  lease  from  the  dty,  and  also  another  from  tiie  state,  was 
therefore  irrelevant  and  harmless.  It  follows  that  the  exception  to 
allowing  oral  evidence  to  prove  such  leases  instead  of  the  lease  being 
produce,  presents  only  an  immaterial  error.  The  same  is  the  case  in 
respect  of  the  exception  to  the  exclusion  of  the  colonial  patents  offered 
by  the  defendants  to  show  that  the  title  to  the  portion  of  the  said  bay 
already  mentioned  was  in  the  said  town.  That  was  an  immaterial  fact 
Whether  title  was  in  the  state  or  in  the  town,  the  prosecutor's  clams 
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were  the  subject  of  larceny.   That  tfie  lease  from  the  state  was  void 
for  the  reason  that  the  state  ofncials  have  no  jurisdiction  to  grant  the 
like  (Denton  v.  Bennett,  102  App.  Div.  454,  92  N.  Y.  Supp.  522),  does 
not  matter,  as  the  question  of  larceny  did  not  depend  on  a  lease. 
The  ju^;ment  should  be  affirmed.  All  concur. 


PETBE8  T.  CnNEO. 
(Supreme  Conrt.  Appellate  DlTlsion,  Second  Department  Jannary  17.  190&) 

1.  Municipal  CoBPORATions— Use  or  Stbbeis— Oollision  with  AmvMOBiLC 

— BviDlNCB. 

Id  an  action  for  Injuries  sUBtalned  In  a  collision  with  defmdant's  auto- 
mobile In  a  street,  evidence  keld  snffldent  to  warrant  a  verdict  tar  plain- 
tiff. 

2.  EUm— InnvucnoNS. 

In  an  action  tot  Injuries  snstalned  in  a  collision  wltli  defaidanfa  anto- 
mobile,  an  Instruction  tbat  tbe  rule  of  the  road  Is  to  pass  to  the  left  <m 
overtaking,  and  to  the  right  on  meeting,  was  proper. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Edith  M.  Peters  against  Joan  N.  Cuneo.  From  a  judg- 
ment in  &vor  of  plaintiff,  defendant  appeals.  Affirmed. 

Argued  befor«  JENKS,  HOOKER.  RICH,  MILLER,  and  GAY- 
NOR,  JJ. 

Ferdinand  E.  M.  BuUowa,  for  appellant. 
Thomas  F.  Magner,  for  respondent. 

GAYNOR4  J.  The  plaintiff  was  going  east  aloi^  the  rig^t  hand 
side  of  Jamaica  avenue  behind  a  big  meat  trudc,  decorated  with 
branches  and  flagis,  and  carrying  a  picnic  party.  As  she  turned  out 
from  behind  it  to  the  left,  to  go  close  along  side  of  it  and  pass  it,  she 
testifies  that  she  saw  the  defendant  coming  with  her  motor  car  directly 
toward  her  fast  on  the  same  side  of  the  middle  of  the  street,  and  about 
300  feet  away;  that  the  defendant  continued  on  toward  her  until  the 
motor  car  came  near  the  heads  of  the  horses  of  the  cart,  when  the 
plaintiff  in  alarm  turned  to  the  left  to  go  to  the  left  of  the  motor  car, 
vt^ereupon  the  defendant  turned  her  motor  car  to  the  right,  and  thus 
ran  into  the  i^intiff.  She  is  corroborated  in  this.  The  defendant  tes* 
tifies  that  the  motor  car  was  in  the  middle  of  the  road,  and  as  it  got 
to  the  line  of  the  horses'  heads  the  plaintiff  suddenly  appeared  for  the 
first  time  from  behind  the  truck,  whereupon  the  defendant  turned  to 
the  right  to  avoid  her,  and  again  to  the  left  when  she  saw  that  the 
plaintiff  was  crossing  the  street  diagonally.  She  was  corroborated  in 
this.  On  the  whole,  the  verdict  may  not  well  be  said  to  be  against  the 
weight  of  evidence. 

'nie  learned  trial  judge  correctly  charged  that  the  rule  or  custom  of 
the  road  is  to  pass  to  the  left  on  Overtaking  and  to  tfie  right  on  meet- 
ing— ^that  is,  assuming  the  position  of  the  parties  to  be  su(5  as  to  bring 
the  rule  into  use.  Wright  v.  Fleischman,  41  Misc.  Rep.  633,  85  N.  Y. 
Supp.  62.  A  passage  in  the  charge  that  it  was  the  duty  of  the  de- 
fendant to  turn  to  the  right  "upon  seeing  an  approaching  vehide"  is 
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criticised.  While  the  rule  does  not  require  one  to  turn  to  the  right 
so  soon  as  alt  that,  the  mistake  does  not  seem  to  have  done  harm,  and 
was  not  excepted  to.  Though  the  case  was  briefed  and  argued  with 
unusual  clearness  and  ability  by  the  counsel  for  the  defendant  (who, 
by  the  way,  did  not  try  the  case),  she  has  not  made  any  reversible  er- 
ror manifest  Persons  in  their  place  of  security  and  power  in  motor 
can  should  remember  that  their  rapid  and  close  af^oadi  may  make  a 
person  think  he  or  she  is  about  to  be  run  over,  when  that  may  not 
be  tiie  case.  They  should  turn  out  seasonably. 
The  ju(^gment  and  order  should  be  affirmed. 

Judgment  affirmed,  wltb  costs.  All  mncnr. 


BAUM  V.  NEW  TORK  &  Q.  C  RT.  CO. 
(Supreme  Oonrt,  Appellate  DivlBttHi,  Second  Department  Jannary  24,  190S.) 

1.  OuaiKBA— INJUBT  TO  PASSBnaSB— -BlB  If8A  liOQUmTB. 

In  an  action  for  Injuries  to  a  paeso^^er  on  a  street  car,  thoi^h  the  bat- 
den  of  proof  on  Uie  wbole  case  was  on  plaintiff,  her  showing  that  the  In-> 
Jnry  was  caused  by  the  flying  up  of  a  trap-door  In  the  floor  of  the  car 
placed  on  defendant  the  necessl^  for  explaining  the  happmlng  to  free 
Itself  from  the  presumption  of  negllgmce. 

[Ed.  Note^For  cases  In  point,  see  Cent  Dig.  toI.  9^  Carriers,  H  128^- 
1294.] 

2.  MauGERCB— iRSTBuonons— SHimno  or  Burdbr  or  Psoor. 

In  an  action  for  n^llgent  injuries,  In  which  the  happening  of  the  acci- 
dent raised  a  presumpttoo  of  defendant's  negltgoice,  the  court  charged 
tliat  plaintiff  was  only  required  to  prove  that  the  accident  happened  "and 
then  the  burden  shifts  to  the  defendant  to  show  or  explain  the  unusual 
happening."  Beld,  ih&t  the  language  quoted,  though  uusctentlflc,  could 
not  be  constmed  to  mean  that  tiie  burden  oC  proof  <m  the  whole  case  was 
shifted  frosn  the  plaintiff,  but  merely  meant  fliat  the  idalntlff  had  made  a 
case  prima  fade  suffldrat  to  go  to  the  Jury,  which  the  defmdant  most 
rebnt  In  <«der  to  saceeed,  and  that  in  the  absence  of  any  showing  of 
prejudice,  It  was  not  reversible  error. 

Appeal  from  Queens  County  Court. 

Action  by  Carrie  Baum  a|;ainst  the  New  York  &  Queens  County 
Railway  Ccmipany.  Trtxn  a  judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.  Affirmed. 

The  county  judge  charged  as  follows : 

"In  this  character  of  action  where  something  happens  In  a  trolley  car,  which 
is  unusual,  as  happened  in  this  tar  on  which  this  plaintiff  was  riding,  the 
law  presumes  that  somethii^  was  the  matter  with  the  car,  or  such  a  thing 
as  that  woold  not  have  hai^ened.  In  otbor  words,  all  the  plaintiff  has  to 
do  Is  to  abow  that  that  unusual  thing  occnrred,  and  tben  the  bnrdoi  shifts 
to  the  defOidant  to  abow  that  it  had  performed  all  that  the  law  requires  of  It 
to  perfi>rm.  It  Is  not  Incumbent  upon  the  plaintiff  In  this  case  to  ijrove  by  a 
fair  pr^Kinderance  of  the  evidence  that  the  trap-door  flew  up  through  the 
fault  of  the  defendant.  She  Is  only  required  to  prove  that  it  flew  up.  and  then 
the  burden  shifts  to  the  defendant  to  show  or  to  explain  that  unusual  hap- 
paling." 

Argued  before  JENKS,  HOOKER.  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 
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■nd  1«  N«w  Tofk  SUto  B^orUr 

Edward  T.  Byrne,  for  appellant. 

George  F.  Hickey  (M.  P.  O'Connor,  on  the  brief),  for  respondent 

GAYNOR,  J.  Of  course  the  rule  is  that  the  burden  of  proof  was  on 
the  plaintiff,  and  that  at  the  close  her  case  had  to  be  made  out  by  a 
preponderance  of  the  evidence  in  her  favor  over  the  evidence  in  favor 
of  the  defendant  in  order  that  she  might  be  entitled  to  a  verdict.  But 
the  learned  county  judge  was  not  charging  this  rule,  or  in  respect  of  it. 
He  was  only  charging  the  general  rules  of  evidence  which  governed 
the  course  and  stages  of  the  trial,  whidi  he  had  to  do.  The  two  things 
are  entirely  distinct.  What  he  said  was  in  substance  that  the  evidence 
that  the  trap-door  in  the  floor  of  the  car  flew  open  and  strudc  her  was 
sufficient  to  make  out  a  case  to  go  to  the  jury,  and  that  it  required 
evidence  from  the  defendant  to  show  or  explain  the  cause.  This  was 
correct  as  a  rule  of  evidence  governing  the  progress  of  the  trial.  The 
maxim  that  the  thing  speaks  for  itself  applies,  i.  e.,  the  flying  up  of 
the  door,  raised  a  presumption  that  there  was  something  wrong  with 
the  car  by  the  defendant's  negligence,  and  that  presumption  was  evi- 
dence which  made  out  a  case  for  the  plaintiff  to  go  to  the  juiy.  The 
defendant  was  therefore  required  at  that  stage  of  the  trial  by  the  rules 
of  evidence  to  put  in  any  evidence  which  it  had  to 'show  the  cause  of 
the  occurrence — or,  in  other  words,  that  tiie  occurrence  did  not  hap- 
pen from  its  negligence — if  it  desired  to  do  so.  It  would  seem  that 
the  learned  county  judge  had  before  him  the  opinion  of  the  Chief 
Judge  of  the  Court  of  Appeals  in  Griffen  v.  Manice,  166  N.  Y.  188,  59 
N.  E.  926,  52  L.  R.  A.  922,  for  he  followed  its  language  quite  closely, 
in  fact  almost  literally.    He  said  that: 

"Sbe"  (the  plaintiff)  "Ib  0UI7  required  to  prove  tbat  1^'  (the  trap-door) 
"flew  np,  and  then  the  barden  dilfti  to  the  detaidant  to  show  or  to  explain 
that  unaBual  happralng." 

This  was  the  last  thing  he  said  on  the  subject,  and  it  was  to  it  only, 
specifically  and  in  tenns,  Hiat  the  exception  which  we  are  considering 
was  taken,  viz. : 

"I  except  to  that  potUod  where  your  honor  uld  that  the  bnrden  shlfta  to 

the  defeiidaiit" 

This  in  terms  refers  to  shifting  during  the  OJurse  of  the  trial,  and 
not  to  the  settled  condition  which  the  case  has  reached  at  the  close 
of  the  evidence,  when  the  test  of  the  rule  of  preponderance  is  reached. 
There  is  no  shifting  after  that.  Once  previously  the  learned  judge  had 
said  substantially  the  same  thing,  viz.,  "AH  the  plaintiff  has  to  do  is 
to  show  that  that  unusual  thing  occurred,  and  then  the  burden  shifts 
to  the  defendant  to  show  that  it  had  performed  all  that  the  law  requires 
of  it  to  perform/'  i.  e.,  that  it  was  not  chargeable  with  negligence, 
which  is  the  equivalent  of  the  language  used.  Now,  in  Griffen  v. 
Manice  the  learned'  Chief  Judge,  discussing  the  very  same  subject — 
and  the  case  is  a  leading  one  on  it,  and  trial  judges  thumb  it  befcve 
charging  juries  and  we  before  deciding — said : 

"Neither  of  these  rules — tbat  a  fact  may  be  proved  by  drctmiBtantlal  evl- 
(lence  as  well  as  by  direct,  and  tbat  where  tbe  defendant  has  knowledge  of  a 
tact,  hot  slight  evtdmce  1b  requisite  to  shift  on  him  the  burden  of  ezplanatlMi 
— Is  confined  to  any  mrtlcolar  cUibb  of  cases,"  etc. 
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And  an  <^inion  in  this  court  later  followed  and  used  substantially 
the  same  language,  viz.,  that  tlie  happening  of  the  thing— the  blowing 
out  of  a  fuse  in  a  street  car — "was  enough  to  throw  the  burden  of 
explaining  the  cause  of  the  accident  upon  the  defendant."  Williams 
V.  N.  Y.  &  Queens  Co.  R,  Co.,  97  App.  Div.  133,  89  N.  Y.  Supp.  669. 

Nowj  'tiiough  it  be  true  that  the  use  of  the  terminology  or  phrase 
of  shifting  tiie  burden  to  the  defendant  is  crude  and  unscientific,  if  not 
wholly  incorrect  and  misleading,  it  does  not  seem  oa  the  whole  that 
it  presents  any  error  in  this  case.  It  conveyed  a  meaning  to  lay  minds 
which  did  no  harm.  In  truth  and  in  law  there  is  no  shifting  of  any 
burden  to  the  defendant  at  all  at  any  time  or  in  any  case.  The  plain- 
tiff cannot  shift  his  burden  to  the  defendant  The  plaintiff  must  make 
out  a  case  to  avoid  being  nonsuited,  and  then  the  defendant  must  take 
up  his  own  burden  to  meet  that  case;  and  that  is  all  there  is  of  it  ei- 
ther loosely  or  scientifically.  Nothing  that  was  on  the  plaintiff  is 
shifted  onto  the  defendant  But  if  judges  on  appeal  in  taking  time  and 
deliberation  to  write  their  opinions  use  such  an  expression,  how  are  we 
to  expect  that  ODunty  judges  shall  not  do  the  same  in  their  unprepared 
oral  utterances  in  charging  juries?  We  cannot  apply  a  rule  of  perfec- 
tion to  their  utterances  or  to  trials  of  causes ;  we  no  more  than  any 
of  the  sons  of  men  are  capable  of  conforming  to  such  a  rule  our- 
selves. 

If  the  defendant's  counsel  wanted  the  court  to  diaige  the  o&er  rule 
(which  it  had  omitted  to  charge),  viz.,  the  rule  as  to  the  burden  being 
on  the  plaintiff  to  make  out  his  case  by  a  preponderance  of  the  evidence 
in  his  favor  over  that  in  favor  of  the  defendant — ^which  is  entirely 
distinct  from  the  general  rules  of  evidence  which  govern  the  prepress 
and  stages  of  the  trial — he  should  have  requested  that  it  be  charged. 
Instead,  he  to(^  an  exception  to  a  specific  sentence  in  the  judge's 
diarge  whidi  was  not  <m  that  head  at  all.  The  vriiole  case  shows  con- 
clusively that  the  defendant  was  not  harmed  by  the  unscientific  use  of 
language  into  which  the  learned  trial  judge  was  misled. 

llie  judgment  should  be  affirmed. 

Judgment  and  order  of  the  Oranty  Court  of  Queens  connty  affirmed,  wltii 
coet&  All  concur. 


HUNT  r.  NORTHERN  CENT.  RT.  CO.  et  aL 
(Snprone  Oonrt,  Aivellate  Dlvlrion,  Third  Departmoit  January  8,  1908.) 

1.  BsniFioiAii  ABSOOtATions— BT-Li.ws— CoKSTBuonon. 

Under  relations  govemlng  a  voluntary  relief  fund  that  memlwrs  Bhall 
be  entitled  to  benefits  while  disabled  by  accident  and  that  tbere  must  be 
Verier  or  other  positive  evidence  of  Injury  and  satisfactory  evidence 
that  it  riders  the  member  wholly  disabled  to  labor,  or  wben  of  a  per- 
manent character  to  earn  a  livelihood  In  an  employment  suited  to  his  ca- 
pacity, benefits  are  payable  to  a  member  wholly  disabled  to  labor  on  ac- 
count of  temporary  injury,  or  unable  to  earn  a  liTellhood  in  an  employ- 
ment suited  to  hlB  disabled  capacity,  where  his  injury  U  permanent. 

[Ed.  Note.— Ffv  cases  in  point  see  Cent  Dig.  vol.  6^  Ben^dal  Anoda- 
tlona,  I  42.] 
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2.  Sams— Acnons— BuRDKN  of  Psoor. 

In  an  action  for  benefits  under  a  voluotary  relief  fund,  the  burden  is  on 
the  member  to  show  that  the  decision  of  t|)e  medical  examiner  that  be 
was  able  to  earn  a  Urellhood,  approved  fbe  ai^wlnteiidait  of  the 
relief  fond,  was  not  justified. 

8.  Baicx— CHAnai  of  Bt-Laws. 

Where  a  member  of  a  TOlnntary  relief  fnnd  by  his  application  agreed  to 
be  bound  by  the  regulations  of  the  fond  then  existing  and  by  any  other 
regulations  thereafter  adopted,  and  the  regnlatlons  of  the  fond  provided 
that  a  memt>er  was  bound  by  proper  amendments  and  by-laws,  an  amend* 
meat  of  a  by-law  that  qnestioiiB  as  to  the  permanent  character  of  disabil- 
ity and  fbe  continued  payment  of  ben^ts  dumld  be  determined  \tf  the 
advisory  committee  to  as  to  provide  that.  In  case  of  a  disablement  of  a 
permanent  character,  b«ieflts  would  cease  when  the  member  shall  be 
declared  the  medical  examiner  as  abJe  to  earn  a  Uvellhood  In  an  em- 
-  ployment  suited  to  bis  capacity  with  a  rli^t  to  appoU  to  the  snperlnteaid- 
ent  of  the  fond  and  the  advisory  omnmittee,  was  reaacmableb  and  viOlatBlt 
no  rights  of  the  member. 

Appeal  from  Special  Term,  Broome  County. 

Action  by  Frank  M.  Hunt  against  the  Northern  Central  Railway 
Company  and  another.  Judgment  for  plaintiff,  and  defendants  appeal. 
Reversed,  and  new  trial  granted. 

Argued  before  SMITH,  P.  T..  and  CHESTER,  KELLOGG.  COCH- 
RANE, and  SEWELL,  JJ. 

Diven  &  Diven,  for  appellants. 

A.  D.  &  G.  P.  Wales,  for  respondent 

JOHN  M.  KELLOGG,  J.  Plaintiff,  while  a  member  of  the  Penn- 
sylvania Voluntary  Relief  Fund,  so  called,  which  is  administered  by 
the  defendants,  l^t  bis  arm  by  accident  while  in  the  service  of  the 
Northern  Central  Railway  Company.  The  Pennsylvania  Voluntary 
Relief  Department  maintams  a  fund  which  is  ccmtributed  by  its  mem- 
bers for  me  relief  of  members  sustaining  injury  while  in  the  service 
of  the  Pennsylvania  Railroad  or  its  subsidiary  companies.  The  regu- 
lations governing  the  relief  fund  provide,  among  other  things : 

Members  will  be  entitled  to  the  following  benefits:  First,  payments 
while  disabled  by  accident  In  the  company's  service  for  each  day  during  a 
period  not  longer  than  fifty-two  weeks,  at  the  rate  of  fifty  cents  a  day  for  a 
member  of  the  first  class,  and  of  a  greater  amount  for  members  of  the  other 
claasea,  Id  pnqwrtlon  to  their  ccmtributiona,  and  at  half  these  ratea  after 
fifty-two  we^  and  during  the  continuance  of  tbe  dlsabllily." 

Regulation  45  provides  that,  in  order  to  be  entitled  to  benefits,  "there 
must  be  exterior  or  other  positive  evidence  of  injury,  and  satisfactory 
evidence  that  it  renders  the  person  wholly  disabled  to  labor,  or  when 
of  a  permanent  character  to  earn  a  livelihood  in  an  employment  suited 
to  his  capadty.  Disablement  from  accident  occurring  otherwise  than 
as  aforesaid  will  be  classed  with  sidmess."  The  accident  to  plaintiff 
occurred  March  7,  1904,  and  he  was  paid  out  of  the  relief  fund  $1 
per  day,  the  amount  applicable  to  his  membership,  up  to  February 
1,  1905.  On  January  3,  1905,  the  medical  examiner  notified  him  that 
under  regulation  45,  as  to  permanent  disablement,  his  benefit  would 
cease  February  1,  1905.  After  this,  correspondence  was  had  by  the 
plaintiff  and  his  counsel  with  the  officers  of  the  relief  fund,  and  the 
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superintendent  of  that  department  approved  tibe  action  of  the  medical 
examiner,  and  further  correspondence  resulted  in  the  plaintiff's  ap- 
pealing the  matter  to  the  advisory  committee,  which  appeal  was  au- 
thorized by  the  regulations  governing  the  department.  Plaintiff,  after 
said  appeal  was  brought  and  before  its  determination,  withdrew  the 
appeal,  and  the  action  of  the  medical  examiner,  affirmed  by  the  super- 
intendent, stands  unappealed  frcmi  and  unreversed.  This  action  was 
begun  July  21,  1905,  and  thereafter  the  defendant  Northern  Central 
Railway  Company  notified  the  pluntiff  that  his  furlough  had  terminated, 
and,  unless  he  returned  to  work  at  a  time  stated,  he  would  cease  to 
be  an  employe  of  the  company.  If  he  ceased  to  be  an  employe  of 
the  company,  he  would  cease  to  be  a  member  of  the  relief  fund,  ex- 
cept so  far  as  the  liabilities  were  fixed  with  reference  to  his  accident. 
Thereafter,  and,  as  we  assume,  under  the  advice  of  counsel,  the  plain- 
tiff returned  to  work,  and  was  given  employment  as  a  carrier  of 
despatches  or  messages  from  one  place  to  another  at  a  salary  of  $40 
per  month.  Before  the  injury  he  earned  $75  per  month  as  flagman. 
.•\  member  of  the  relief  fund  may  retire  upon  giving  written  notice, 
but  until  such  retirement  the  company  deducts  five  cents  a  day  from 
his  wages,  and  pays  it  into  the  relief  fund.  Plaintiff  continued  in 
such  employment  for  a  little  over  two  months,  and  upon  the  monthly 
settlements  the  five  cents  per  day  was  deducted  from  his  wages  for 
the  relief  fund,  and  he  signed  vouchers  for  the  payments  in  which 
was  recited  the  amount  deducted  and  paid  to  the  relief  fund.  There- 
after he  demanded  repayment  to  him  of  the  money's  so  deducted  and 
paid  to  the  relief  fund,  which  being  refused  he  left  the  defendant's 
employ.  At  the  time  he  became  a  member  of  the  relief  fund  section 
45  of  the  regulations  provided: 

"Qnestloiis  as  to  the  permanent  character  of  disability  and  tbe  continued 
payment  of  benefits  on  account  of  the  same  sball  be  determined  by  the  ad- 
visory committee." 

Before  the  plaintiff's  injury,  this  regulation  was  amended  so  as  to 
provide  that,  m  case  of  a  disablement  "of  a  permanent  character, 
benefits  will  cease  when  a  member  shall  be  declared  by  the  medical 
examiner  as  able  to  earn  a  livelihood  in  an  employment  suited  to  his 
capacity."  The  plaintiff's  contention  is  that  this  case  must  be  gov- 
erned by  section  45  of  the  regulations  as  it  existed  when  he  became 
a  member,  and  that  the  words,  "to  earn  a  livelihood  in  an  employment 
suited  to  his  capacity,"  refers  to  his  capacity  as  it  existed  prior  to  the 
time  of  the  injury,  and  not  at  the  time  when  he  is  clairamg  benefits 
on  account  of  his  disablement.  This  voluntary  relief  fund  is  not  an 
indemnity  or  accident  insurance  company,  but  is  the  administration 
of  a  fund  created  by  the  members  themselves  to  relieve  an  unfortu- 
nate member  during  the  time  when  by  accident  he  is  prevented  from 
earning  a  livelihood.  The  provision  of  section  43  that  the  payments 
are  "while  disabled  by  accident,"  together  with  the  provisions  of  sec- 
tion 45,  show  that  the  payments  are  to  a  person  wholly  unable  to 
labor  on  account  of  a  temporary  injury,  or  who  is  tmable  to  earn  a 
livelihood  in  an  employment  suited  to  his  disabled  conditions  where  his 
■injiuy  is  permanent 
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The  plaintiff's  right  to  the  benefits  then  depend  upon  the  question 
whether  upon  February  1,  1905,  he  was  able  to  earn  a  livelihood  in 
an  employment  suitable  to  his  capacity  as  it  then  was.  The  medical 
examiner  determined  that  he  was,  me  superintendent  approved  of 
the  determination,  and,  if  the  plaintiff  was  dissatisfied  with  that  de- 
termination, he  had  the  right  to  appeal  to  the  advisory  conmiittee. 
In  his  application  for  membership  he  expressly  agreed  "to  be  .  espe- 
cially bound  by  regulation  No.  65,  providing  for  final  and  conclusive 
settlements  of  all  disputes  by  reference  to  the  superintendent  of  the 
relief  department  and  an  appeal  from  his  decision  to  the  advisory 
(X)mmittee."  After  having  brought  the  appeal  to  the  advisory  com- 
mittee, he  waived  its  benefits.  The  fact  that  later  he  entered  tiie  em- 
ploy of  the  company  at  $40  per  month  shows  that  he  was  not  entirely 
disabled,  and  that  a  calling  suitable  to  his  capacity  was  offered  to 
and  accepted  by  him,  and  was  afterwards  rejected  without  reasonable 
cause.  The  evidence  discloses  no  fact  tending  to  show  that  the  plain- 
tiff was  disabled  from  earning  a  livelihood,  except  the  fact  that  he 
was  a  one-armed  man.  The  burden  at  least  rested  upon  him  to  show 
that  the  decision  of  the  medical  examiner  approved  by  the  superin- 
tendent was  not  justified. 

So  far  we  have  not  considered  the  amendment  to  the  by-laws  made 
after  the  plaintiff  became  a  member  of  the  E^sociaticm,  for  the  reason 
that  the  amendment  does  not  substantially  change  the  plaintiff's  rights. 
In  the  original  by-law  the  advisory  committee  was  to  determine  as  to 
the  continuance  of  benefit.  Under  the  amended  by-law  the  medical 
examiner  was  to  make  such  determination,  with  a  right  to  appeal 
to  the  superintendent  and  the  advisory  committee.  These  were  mat- 
ters as  to  the  internal  management  of  the  fund  or  association  of 
which  the  plaintiff  was  a  member,  and  by  his  application  for  member- 
ship he  agreed  to  be  bound  by  the  regulations  of  the  fund  as  it  then 
existed  and  by  any  other  regulations  thereafter  adopted,  and  the  ' 
regulations  of  the  fund  also  provides  that  he  is  especially  bound  by 
proper  amendments  and  by-laws.  The  amendments  were  reasonable, 
and  violated  no  rights  of  the  plaintiff.  Wright  v.  Knights  of  Mac- 
cabees (decided  at  the  November  term  of  this  court)  106  N.  Y.  Supp. 
1150.  As  stated  before,  the  record  is  without  evidence  that  the  plain- 
tiff is  unable  to  earn  a  livelihood  in  an  employment  suited  to  his  ca- 
pacity, and  therefore  he  has  failed  to  establish  a  cause  of  action. 

The  ju<^;ment  should  therefore  be  reversed  upon  the  law  and  the . 
facts,  and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event.   All  concur;  COCHRANE,  J.,  in  result,  on  the  ground  that 
plaintiff  should  have  exhausted  his  remedy  within  the  organization 
before  resorting  to  the  courts. 


HcZX>NOUOH  T.  NEW  YORK  CENT.  &  H.  R.  B.  GO. 

(Siipreme  Gon^  Appellate  Dlvlskoi,  Thlid  Dcvartment.  Jannaiy  S,  100&) 

Baxlboads— FiBBB— Fbozzuate  Gauss— Spread  or  Fibx. 

Wbere  flre  started  by  a  locomotive  vread  nntU  after  two  or  three  dtys, 
when  It  wu  BiiiN>6sed  to  be  oitlrely  extingalsbed,  and  five  days  after 
startiiig,  daring  a  high  wind,  was  discovered  hnmlng  and  qiread,  taking 
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a  course  substantially  parallel  to  tbe  railroad  track  for  a  distance  ot 
about  one-half  or  three^jnarters  of  a  mile,  and  was,  on  tbe  following  day, 
carried  by  tbe  wind  across  tbe  river  and  continued  its  course  for  abont 
three-quarters  of  a  mile,  and  there  burned  some  wood  and  ties,  tbe  prem- 
ises across  the  river  are  not  tbe  next  adjoining  premises  to  tbe  property 
where  titie  fire  originated,  and  tbe  loss  of  audi  wood  and  ties  was  a 
remote  and  not  a  proximate  MmBeqnence  of  the  starting  of  the  fire,  and 
heace  no  recovwy  could  be  bad. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  41,  Railroads,  H 
1680~ie6!3.] 

Appeal  from  Trial  Term,  Franklin  County. 

Action  by  John  McDonough  against  the  New  York  Central  &  Hud- 
son River  Railroad  O^npany  for  loss  due  to  a  fire.  Judgment  ior 
defendant,  and  plaintiff  appeals.  Affirmed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KEIXOGG, 
COaiRANE,  and  SEWELL,  JJ. 

Kellas  &  Genaway  (J.  P.  Kellas,  of  counsel),  for  appellant 
M.  £.  McClary,  for  respondent. 

JOHN  M.  KELLOGG,  J.  Defendant's  railroad  extends  diagonally 
in  a  southwesterly  direction  across  township  22,  which  is  divided  into 
about  143  lots,  each  lot  containing  about  160  acres.  The  premises  in 
question  are  forest  lands.  In  an  exceedingly  dry  time,  and  on  the  23d 
of  April,  1903,  shortly  after  one  of  the  defendant's  engines  had  passed 
over  its  track,  fire  was  discovered  on  lot  122  and  along  the  right  of 
way  adjoining,  burning  m  the  dry  stumps  and  underbrush  thereon. 
An  effort  was  immediately  made  by  the  defendant  and  others  to  extin- 
guish the  fire.  It  spread,  but  finally,  after  two  or  three  days,  was 
supposed  to  be  entirely  extinguished.  Thereafter,  on  the  28th  day  of 
April,  during  a  high  wind  from  the  west,  the  fire  was  discovered  burn- 
ing, and  it  rapidly  spread  to  the  Racquette  river,  taking  a  course  sub- 
stantially parallel  to  the  defendant's  track,  for  a  distance  of  about  half 
or  three-quarters  of  a  mile.  It  was  then  carried  by  the  wind  across 
the  river  on  the  39th  day  of  April.  From  the  place  where  the  fire  left 
the  west  shore  of  the  river  to  where  it  struck  upon  the  easterly  shore 
on  the  easterly  side  of  the  line  of  fire  was  1,200  feet,  and  on  the  west- 
erly side  was  not  less  than  700  feet.  It  continued  its  course  easterly 
for  about  three-quarters  of  a  mile,  and  there  burned  some  wood  and 
ties  belonging  to  the  plaintiff,  situated  upon  lands  of  the  International 
Paper  Ccmipan^,  Uie  standing  timber  of  which  he  had  purchased.  The 
lands  upon  which  the  fire  burned,  aside  from  the  defendant's  right  of 
way,  belonged  to  the  International  Paper  Company,  or  were  lands  in 
which  that  company  had  a  half  interest  The  fire  during  its  contin- 
uance and  up  to  the  time  it  burned  the  plaintiff's  property  passed  over 
or  upon  part  of  lots  Nos.  122,  121,  128,  130,  138,  89,  87,  86,  and  85, 
upon  which  last  lot  we  assume  the  plaintiff's  loss  was  suffered. 

The  trial  justice  granted  the  nonsuit  on  the  authority  of  Hoffman 
v.  King,  160  N.  Y.  618,  56  N.  E.  401,  46  L.  R.  A.  672,  73  Am.  St 
Rep.  715,  holding  that  the  defendant's  negligence  was  not  the  proxi- 
mate  cause  of  the  plaintiff's  injury,  and  that  the  damages  were  too  re- 
mote. The  appellant  insists  that  all  of  the  injuiy  was  suffered  upon 
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the  premises  next  adjoining  that  upon  which  die  fire  originated,  and 
that,  therefore,  his  case  is  distinguished  from  the  Hoffman  Case.  It 
is  probable  that,  in  order  to  find  the  defendant  liable,  it  must  be  as- 
sumed that  its  negligence  consisted  in  permitting  dry  stumps  and  ma- 
terial to  remain  within  its  right  of  way,  which  in  a  dry  time  was  liable 
to  burn  and  communicate  fire  to  the  adjoining  premises.  The  Hoff- 
man Case  applies  the  rule  governing  improved  or  village  property  to 
forest  lands.  Judge  Haight,  in  the  Hoffman  Case,  refers  to  the  opin- 
ion of  Folger,  J.,  in  the  Webb  Case,  49  N.  Y.  420, 10  Am.  Rep.  389. 
and  cites  with  approval  his  statement  of  the  rule  tiiat  Ihe  liability  of  a 
person  extends  to  his  immediate  neighbor  only  for  the  damages  caused 
to  him  by  the  spread  of  the  fire  upon  his  next  adjacent  or  contiguous 
property.  In  the  Webb  Case  Judge  Folger  says  (page  426  of  49  N.  Y. 
[10  Am.  Rep.  389]): 

"We  have  tbe  common-law  principle  well  establlsbed  and.thoroaghly  rect^- 
nlzed.  and  still  existing  to  this  extent,  that  he  who  negligently  sets  or 
negligently  manages  a  fire  on  his  own  property  Is  liable  to  bis  immediate  neigh- 
bor for  the  damage  caused  to  blm  by  the  spread  of  the  fire  on  to  his  neigh- 
bor's next  adjoining  property.  It  la  a  principle  too  firmly  fixed,  and  certainly 
In  casM  like  tbe  present  too  reasonable  and  aalatary,  to  be  shaken  for  light 
consIderatioDB." 

It  is  not  necessary  to  discuss  whether  each  lot  as  platted  upon  the 
map  consists  of  separate  premises  within  the  meaning  of  this  discus- 
sion, for  it  is  evident  that  the  first  six  lots  west  of  the  Racquette  river 
should  within  the  rule  be  considered  as  separate  premises  from  the 
lots  east  of  that  river.  Neither  is  it  necessary  to  consider  whether 
the  plaintiff  is  not  a  separate  owner  from  the  pa|>er  company,  or 
whether  that  part  of  the  lands  owned  by  the  paper  company  and  an- 
other did  not  represent  still  another  ownership,  and  thus  m^  one 
or  more  neighbors  between  the  plaintiff  and  the  defendant.  Too 
mucH  refinement  is  frequently  indulged  in  in  these  cases  by  assuming 
that  the  liability  exists  or  does  not  exist  on  account  of  the  presence  or 
absence  of  certain  lot  lines  or  certain  different  ownerships.  The  real 
question  is  not  where  are  the  lot  lines  or  who  is  the  owner  of  the  par- 
ticular properties,  but  is  the  negligent  act  of  the  defendant  the  proxi- 
mate cause  of  the  plaintiff's  loss.  Is  there  an  intervening  cause  which 
is  the  real  cause  of  tbe  injury?  The  safe  rule  is  the  one  stated  by 
Folger,  J.,  befcve  mentioned,  that  an  injury  to  a  neighbor's  premises 
is  too  remote  unless  it  is  upon  the  next  adjacent  or  c(Mitiguous  prop- 
erty. In  the  case  6f  forest  lands  it  may  be  a  little  difficult  to  say  that 
certain  trees  or  parts  of  a  distinct  lot  is  the  next  adjacent  or  contiEru- 
ous  premises  and  other  trees  and  other  parts  of  the  same  lot  are  not. 
But  here  at  least  it  is  safe  to  say  that  the  premises  west  of  the  river  are 
the  next  adjacent  premises,  and  the  premises  east  of  the  river  are  not 
the  next  adjacent  premises  to  the  property  where  the  fire  originated. 
Fire  is  communicated  to  A.'s  house  from  negligent  fire  upon  railroad 
company  lands,  and  the  burning  of  A.'s  house  causes  the  destruction 
of  B.'s  house  adjcHuing.  Within  the  Hoffman  Case  the  railroad  com- 
pany is  liable  to  A.,  but  not  to  B.  for  the  reason  that  the  destruction 
of  B.'s  house  was  caused  by  the  bnrning  of  A.'s  house  as  a  cause  and 
not  by  the  railroad  company's  original  negligent  fire.   Would  the  sit- 
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uation  be  different  if  just  before  the  fire  A.  had  bought  B.'s  house,  and 
would  the  defendant  be  liable  in  that  case  for  the  destruction  of  both 
houses?  Such  a  distinction  seems  to  make  the  title  deeds  of  A.,  and 
not  the  progress  of  the  fire  the  criteriwi  of  liability.  If  a  row  of  in- 
dependent houses  are  burned,  the  liability  of  the  person  starting  the 
fire  is  the  same  whether  oae  person  or  many  own  the  houses  burned. 
The  question  is  in  each  case:  What  was  the  origin  of  the  fire  for 
which  recovery  is- sought?  Was  it  caused  by  the  Ire  on  the  defend- 
ant's land,  or  was  it  caused  by  a  separate  and  distinct  cause  existing 
between  the  defendant's  negligent  fire  and  the  property  destroyed? 

The  Ryan  Case,  35  N.  Y.  210,  91  Am.  Dec.  49,  has  been  commented 
upon  and  explained  by  later  cases,  but  has  never  been  overruled. 
When  rightly  understood  it  is  consistent  with  the  established  rule  in 
these  fire  cases.  There  the  defective  engine  of  the  defendant  permitted 
sparks  to  foil  upon  its  woodshed.  The  sparics  f  n»n  the  bumii^  wood- 
shed cfMnmniricated  with  the  plaintifFs  house  130  feet  distant,  but  it  was 
held  the  plaintiff  could  not  recover,  as  the  defendant's  negligence  was 
not  the  proximate  cause  of  the  loss.  There  the  only  negligent  act  of 
the  defendant  was  permitting  sparks  to  escape  from  its  engine.  The 
construction,  location,  and  management  of  the  woodshed  was  without 
fault  The  proximate  cause  of  the  destruction  of  the  woodshed  was 
the  defective  engine.  The  proximate  cause  of  the  destruction  of  the 
plaintiff's  house  was  the  burning  of  the  woodshed.  An  independent 
cause  existed  between  the  negligent  act  of  the  defendant  and  the  loss 
of  the  phunttff.  If  the  defendant  luul  been  negligent  in  permitting 
sparks  to  escape  from  tiie  engine,  and  also  negligent  in  the  ccmstruc- 
Hon  and  management  of  its  woodshed,  so  that  the  burning  of  the  shed 
was  the  result,  not  only  of  the  negligent  sparks,  but  also  of  the  con- 
tinuing negligence  of  tiie  defendant  with  reference  to  the  woodshed, 
tiien  Ae  burning  of  the  plaintiff's  house  would  result  from  the  com- 
bined negligent  acts  taking  place  upon  the  defendant's  premises.  In 
the  Webb  Case  the  negligence  of  the  defendant  consisted,  not  only  in 
a  defective  engine  which  allowed  coals  to  drop  down,  but  also  in  the 
negligent  accumulatic^  of  dry  grass  and  weeds  leading  directly  from 
the  trade  to  the  ptamtiff's  property.  It  not  only  negligently  started 
the  fire  upon  its  own  land,  but  negligently  communicated  it  to  the  fence 
and  carried  it  upon  the  plaintiff's  property.  The  Ryan  Case,  the  Webb 
Case,  and  the  Hoffman  Case  recognize  the  rule  limiting  liaWlity  to  the 
immediate  neighbor  for  the  damages  to  the  neighbor's  n«rt  adjoining 
property.  They  concede  that  this  rule  is  arbitrary,  but  reason  tiiat  it 
rests  upon  sound  public  policy,  as  otherwise  there  would  be  no  safety 
in  owning  or  caring  for  prc^rty.  Under  all  the  facts  of  this  case,  tiie 
defendant's  n^l^;enoe  was  not  tiie  proximate  cause  of  the  plajntiff's 
loss. 

The  judgment  should  tiierefore  be  affirmed,  with  costs.  AH  concur. 
108  N.T.Sw—18 
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LBWIS  et  at  T.  BYAN  et  aL 
(BnpKine  Oonr^  Antellate  DlrMon,  Eint  Departmoit  Janttaty  17,  1906) 

1.  Dnro— Vauditt— Ubmtal  Ihoafaoitt  or  Obahtob— Bnsoi. 

A  deed,  r^ralar  on  Its  face,  properly  aecated  and  deliverad.  Is  presum- 
ably ralld,  where  Uie  grantor  has  not  been  adjudicated  an  Incompetent, 
and  the  title  to  the  property  affected  thereby  passes  to  the  grantee,  until, 
by  an  adjudication  of  a  court  of  equity,  the  deed  la  declared  Told. 

[Ed.  Note.— Ftw  cases  In  point,  see  Omt  Dig.  toL  10,  Deeds,  M  fi87-mi 

2.  SnonciHT— Bight  or  Aonoir— Bight  or  Fossubioh. 

i^ectment  depends  <m  the  rlg^t  to  possession  when  tbe  action  Is  com- 
menced. 

[Ed.  Not&i~-V<a  cases  In  p(rin^  see  Osnt  Dig.  TOL  17*  Ejectment,  H 
64.] 

8.  BAWi— AnswEa—REPLT. 

In  ejectment,  the  answer  allied  that  defendants  were  In  possestirai 
under  a  deed  from  a  decedent  to  a  third  person,  and  by  conv^ances  from 
soch  third  person,  and  under  decedent's  will,  whereby  the  grantee  of  the 
third  person  became  a  devisee.  The  reply  alleged  that  decedent  was  at 
the  time  of  the  execution  of  the  deed  and  will  mentally  InoHnpetent,  and 
that  the  deed  and  will  were  procured  by  undue  Influence^  pursuant  to  a 
fraudulrab  omsplracy  to  ^ocure  bis  propwty.  Htitd,  that  the  i^y, 
in  the  absoice  an  all^tton  that  decedent  had  beai  adJiHIteed  Incnop^ 
tent,  was  demurrable,  since,  nntll  equity  had  declared  the  deed  ▼old  be- 
cause of  mental  lnc(Hnpeten<7.  the  grantee  thwein,  w  those  claiming  mdsr 
him.  were  tfitltled  to  possomrion. 

RittenoD,  P.  J.,  and  Houston,  J.,  dissenting: 

Appeal  from  Special  Term. 

Action  by  Ella  H.  Lewis  and  others  against  Michael  Ryan  and  others. 
From  an  interlocutory  judgment  (106  N.  Y.  Supp.  646,  65  Misc.  Rep. 
408)  overruling  a  demurrer  to  the  reply,  defendants  appeal.  Reversed. 

Amied  before  PATTERSON,  P.  J.,  and  McLAUGHUN, 
LAUGHLIN,  HOUGHTON,  and  LAMBERT,  JJ. 

Edward  W.  S.  Johnstcm,  for  appellants. 
Louis  H.  Hall,  for  resp(xidents. 

LAMBERT,  J.  This  action  is  m  ejectment  The  property  involved 
is  located  at  67  and  68  Whitehall  street,  dty  of  New  York.  The  com- 
plaint avers  ownership  of  the  fee  simple  of  an  undivided  one-half  in- 
terest in  the  property,  and  that  the  defendants,  or  some  of  them,  are 
in  possession  holding  adversely  to  the  plaintiffs.  The  defendants  an- 
swer the  complaint,  and  allege  that  on  the  25th  day  of  January,  1887, 
by  a  full  covenant  warranty  deed,  one  Michael  Flynn,  for  an  expressed 
consideration  of  $50,000,  conveyed  the  premises  in  question  to  one 
John  Dollard ;  that  this  consideration  was,  in  fact,  paid,  and  tfiat  the 
said  Dollard  subsequenUy  conveyed  the  said  premises,  for  a  like  con- 
sideration, to  Mary  M.  Flynn,  wife  of  Michael  Flynn ;  that  on  or  about 
January  14, 1889,  Michael  L.  Flynn  died  in  New  York,  leaving  a  last 
will  and  testament,  by  the  terms  of  which  he  devised  and  bequeathed 
all  of  his  property,  real  and  personal,  to  the  said  Mary  M.  Flynn: 
that  at  all  times  alter  the  execution  of  the  deed  above  referred  to,  and 
at  all  times  after  the  death  of  the  said  Midiael  M.  Flynn,  and  until 
tiie  death  of  the  said  Mary  M.  Flynn,  the  latter  occupied  and  possessed 
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the  said  premises,  claiming  to  be  the  owner  thereof ;  that  the  said  Mary 
M,  Flynn  died  on  or  about  the  26th  day  of  January,  1902,  leaving  a 
last  will  and  testament,  bearing  date  May  16,  1898,  and  a  codidl  there- 
to, duly  admitted  to  probate,  and  that  in  and  by  said  will  the  said 
Maiy  M.  Flynn  gave,  devised,  and  bequeathed  die  premises  involved 
in  trust  to  one  James  J.  Bollard  for  the  benefit  of  certain  persons, 
and  that  the  defendants  have  been  in  possession  of  the  property  under 
and  through  this  will,  holding  adversely  to  these  plaintiffs.  A  second 
defense  is  also  set  up,  but  this  does  not  appear  to  be  relied  upon,  and 
it  is  not  necessary  to  consider  it  in  this  connection.  By  order  of  the 
court  the  plaintiffs  were  called  upon  to  reply  to  the  new  matter  set 
up  in  the  answers,  and  the  defendants  demur  to  the  reply. 

The  reply  of  tiie  plaintiffs  admits  the  making  and  recording  of  the 
deeds,  or  of  the  papers  purporting  to  be  deeds,  relied  upon  in  the 
defendants'  answers,  but  denies  any  knowledge  or  information  as  to 
whether  after  the  death  of  the  said  Mary  M.  Flynn,  and  during  the 
lifetime  of  James  J.  Bollard,  the  Bollards  mentioned  were  in  occu- 
pation of  the  premises,  claiming  title  adverse  to  the  plaintiffs.  The 
plaintiffs  then  allege  that  the  said  Michael  L.  Flynn  became  the  owner 
of  the  premises  in  suit  in  1867,  and  that  he  remained  in  possession 
of  the  same  down  to  the  14th  day  of  January,  1889;  that  for  a  period 
of  at  least  10  years  prior  to  1885  the  said  Michael  L.  Flynn  had  be- 
come a  confirmed  drunkard,  had  become  a  victim  of  alcoholic  dementia, 
and  had  become  totally  insane,  and  that  on  or  prior  to  said  March  14, 
1885,  and  continuously  thereafter,  the  said  Michael  h.  Flynn  was  in- 
sane, had  alcoholic  dementia,  and  had  no  comprehension  whatever  of 
the  nature  or  quality  of  any  act  performed  by  him,  or  the  scope  and 
bearing  of  any  of  ue  provisions  of  any  instrument  attempted  to  be 
executed  by  hun ;  that  he  had  no  active  memory  c»-  understanding  suf- 
ficient to  collect  in  his  mind  without  prompting  the  particulars  or  ele- 
ments of  any  business  to  be  transacted,  and  to  hold  them  in  his  mind 
for  a  sufficient  length  of  time  to  perceive  at  least  their  obvious  rela- 
tbns  to  each  other,  and  to  be  able  to  form  a  rational  Judgment  in  re- 
lation thereto,  and  this  continued  down  to  his  death.  It  is  then  alleged 
that  the  said  Mary  M.  Flynn  and  said  John  Bollard,  a  brother  of  said 
Mary  M.  Flynn,  knowing  the  mental  condition  of  the  said  Michael  L. 
Flynn,  illegally  and  fraudulently  conspired  together  to  get  title  and 
possession  of  said  premises  from  the  said  Michael  L.  Flynn  and  his 
heirs  at  law,  and  tiiat  both  the  will  and  the  deed,  purporting  to  be 
the  acts  of  die  said  Michael  L.  Flynn,  were  not  in  fact  his  acts,  but 
resulted  from  an  overpowering  of  his  mind  by  the  said  Mary  M. 
Flynn  and  John  Bollard,  and  that  this  result  could  not  have  be^  ac- 
complished had  not  the  said  Michael  Flynn  been  insane  as  alleged. 
The  plaintiffs  further  aver  that : 

"In  pursuance  of  Kid  fraaduleit  coiiq[>irac3r  •  *  •  and  on  or  about  the 
27tb  day  <a  Jannaiy*  1887,  lald  John  Dollard  and  Maty  M.  Tiymx,  well  know- 
ing tbe  Inaanity  and  InocMnpetencr  of  said  Mldiael  L.  Flynn,  fraudulent^ 
ind  Illegally  induced  and  unduly  Influenced  said  Michael  L.  Flynn  so  that  bis 
will  was  overpowered  and  be  wag  made  to  sign  the  same  allegeifl  deed  to  lobn 
Dollaid ;  that  aald  disposition  ot  his  prc^ierty  would  not  have  been  made  if 
■aid  IDchael  1*.  Flynn  bad  been  left  free  to  act  bis  own  pleasorey"  etc. 
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The  defendants  demur  to  this  reply  upon  the  ground  that  it  is  in- 
sufficient in  law  on  the  face  thereof,  and  the  demurrers  have  been 
overruled.  The  practical  question  on  this  appeal,  the  demurrer  being 
general,  is  whether  the  question  of  the  validity  of  the  deed,  on  the 
ground  of  the  insanity  of  Michael  L.  Flynn,  with  the  alleged  resulting 
fraud,  can  be  tried  out  in  an  action  under  the  allegations  of  this  reply. 
There  is  no  allegation  that  the  said  Michael  L.  Flynn  has  ever  been 
judicially  declared  to  be  a  lunatic,  and  this  court  is  committed  to  the 
doctrine  that  a  deed,  regular  upon  its  face,  properly  executed  and  de- 
livered, is  presumably  valid,  where  the  grantor  has  not  been  adjudi- 
cated an  incompetent,  and  that  the  title  to  the  property  affected  thereby 
passes  to  the  grantee,  until  by  an  adjudication  of  a  court  of  equity 
the  deed  is  declared  void.  Smith  v.  Ryan,  116  App.  Div.  397,  401, 
101  N.  Y.  Supp.  1011.  An  action  in  ejectment  must  depend  upon 
the  right  to  possession  when  the  action  is  commenced  (SmiUi  v.  Ryan, 
supra),  and  ^e  facts  set  forth  in  the  reply  do  not  show  that  this  con- 
dition exists.  It  is  true  that  a  different  rule  prevails  where  there  is 
an  issue  of  fraud  involved  (Wilcox  v.  American  Tel.  &  TeL  Co.,  176 
N.  Y.  115,  68  N.  E.  153,  98  Am.  St  Rep.  650),  and  the  pleader  in 
the  case  at  bar  does  allege  that  there  was  a  fraudulent  conspiracy, 
but  a  careful  reading  of  the  reply  fails  to  disclose  any  facts  from  whidi 
the  conclusion  of  a  fraudulent  conspiracy  can  be  gathered,  except  upon 
the  theory  that  the  said  Michael  L.  Flynn  was  insane,  and  that  by 
reason  of  sudi  insanity  the  defendants'  predecessors  in  title  were  en- 
abled to  take  advantage  of  him,  and  to  procure  the  deed  under  which 
they  claim.  There  is  not  a  single  act  charged  which  would  tend  to 
show  a  conspiracy,  if  we  leave  out  of  the  consideration  the  alleged  fact 
of  the  insanity  of  Michael  L.  Flynn ;  and  the  pleader's  conclusion  that 
John  DoUard  and  Mary  M.  Flynn  "fraudulently  and  illegally  induced 
and  unduly  influenced  said  Midiael  L.  Flynn,"  etc,  is  not  admitted  by 
the  demurrer.  The  reply,  failing  to  show  any  facts  from  which  the 
inference  of  fraud  may  be  drawn,  is  clearly  distinguishable  from  the 
situation  presented  in  the  Wilcox  Case,  supra,  where  the  plaintiff  was 
permitted  to  show  that  the  deed  under  which  the  defendants  .claimed 
was  procured  from  him  through  an  active  fraud  in  procuring  his 
signature  to  a  deed  under  the  pretense  that  it  was  a  reodpt  for  $1  paid 
to  the  plaintiff  for  trimming  one  of  his  trees.  Here  the  deed  is  regular 
upon  its  face,  had  been  delivered  and  recorded,  and  is  effective  to  con- 
vey the  title  until  set  aside  by  a  court  of  equity.  Under  the  rule  laid 
down  by  this  court  in  the  case  of  Smith  v.  Ryan,  supra,  the  reply 
fails  to  set  forth  the  facts  necessary  to  overcome  the  defense  pleaded, 
and  the  interlocutory  judgment  cannot  be  sustained. 

The  interlocutory  judgment  appealed  from  should  be  reversed,  with 
costs,  and  the  demurrers  sustained,  with  costs. 

LAUGHLIN,  J.,  concurs. 

McLAUGHIvIN,  J.  (concurring).  I  concur  in  the  opinion  of  Mr. 
Justice  LAMBERT  in  so  far  as  he  holds  that  the  interlocutory  judg- 
ment appealed  from  should  be  reversed  and  the  demurrer  sustained, 
with  costs.   The  zc^oa  is  in  ejectment   llie  reply  demurred  to  al- 
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l^s  that  the  deed  from  Michael  h.  Flyirn  to  Dollard  was  without  con- 
sideration, as  was  the  deed  from  Dollard  to  Mary  M.  Flynn,  and  that 
they  both  knew  at  the  time  Michael  L.  Flynn  executed  and  delivered 
his  deed  that  he  was  insane.  There  is,  however,  no  allegation  to  the 
effect  that  Michael  L.  Flynn  had  then  been  adjudged  insane,  and,  in 
the  absence  of  such  an  allegation  and  proof  of  the  sanie  at  the  trial; 
the  plaintiffs  cannot  maintain  the  action.  As  was  said  in  BHnn  v. 
Schwartz,  177  N.  Y.  252,  69  N.  E.  542 : 

"Although  the  decisions  of  the  courts  i^ton  the  subject  are  not  uniform,  ac- 
cording to  the  weight  of  authority  In  this  state  as  well  as  elsewhere,  the 
deed  of  a  lunatic  before  office  found  iB  voidable  only  and  not  void." 

The  deed  of  Michael  L.  Flynn  was  regular  upon  its  face,  properly 
executed  and  delivered,  and  therefore  is  prestmied  valid,  and  the  title 
to  the  property  affected  passed  to  the  grantee  therein  named,  until,  by 
an  adjudication  of  a  court  of  equity,  the  deed  is  declared  void.  If  the 
deed  is  only  voidable,  then  relief  fr<»n  it  can  only  be  granted  by  a 
coutt  of  equity,  and  until  such  relief  be  granted  the  grantee  named 
in  the  deed,  or  those  claiming  under  him,  is  entitled  to  possession. 

Therefore  ejectment,  whidi  must  depend  upon  the  right  to  posses- 
axm  when  the  actitm  is  oonmenced,  cannot  be  maintained. 

PATTERSON,  P.  J.  (dissenting).  I  think  the  demurrer  to  the 
reply  was  properly  overruled  at  the  Special  Term.  What  was  held  in 
Smith  V.  Ryan,  116  App.  Div.  397,  101  N.  Y.  Supp.  1011,  was  that 
the  deed,  the  grantor  not  having  been  adjuc^ed  to  be  incompetent, 
could  not  be  assailed  ior  his  alleged  mental  incapad^  in  an  ejectment 
action.  But,  as  pointed  out  in  the  opinion  of  the  justice  at  Special 
Term  overruling  these  demurrers,  there  are  allegations  in  this  reply  of 
"active  fraud."  They  are,  in  substance,  that  the  deed  from  Flynn  to 
Dollard  and  the  last  will  and  testament  of  Flynn  were  procured  to 
be  executed  through  fraud  and  undue  influence,  and  in  pursuance  of 
a  fraudulent  scheme  to  get  possession  of  Flynn's  property  at  a  time 
when  he  was  incompetent  to  make  a  deed. 

It  seems  to  me  that  the  learned  justice  at  Special  Term  prc^erly 
duracterized  this  as  an  "active  fraud"  perpetrated  upon  an  incompe- 
tent person ;  and,  inasmuch  as  the  demurrer  is  to  the  whole  of  the  re- 
ply, die  matter  pleaded  is  not  solely  that  the  instruments  sought  to  be 
aifected  were  the  acts  of  a  person  not  adjudged  to  be  non  compos 
mentis,  but  that  the  execution  of  the  instruments  was  induced  by  fraud 
and  tmdue  influence  exerted  upon  a  person  who  was  incapable  of  re- 
sisting it.  I  think  that  Wilcox  v.  American  Tel.  &  Tel.  Co.,  176  N.  Y. 
115,  68  N.  E.  158,  98  Am.  St.  Rep.  650,  is  an  authority  for  the  prop- 
ositicui  that  a  deed  alleged  to  have  been  procured  by  fraud  and  deceit 
may  be  attacked  in  sudi  an  action  as  this. 

The  interlocutory  judgment  ^pealed  from  should  be  affirmed,  with 
tosts. 

HOUGHTON,  J.,  concurs. 
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HATNH  T.  VAN  EPFS. 
(Snpnme  Court,  Aiqpellate  DlTlaton,  Oliird  Department  Janvaty  8,  1908.) 

1.  Tkui<— Btidihos— DnjEonoH  of  Tkbdiot. 

Where.  In  an  action  to  recover  the  consideration  ot  a  mortgage,  B., 
president  of  a  Imnber  company  to  which  plaintiff  was  indebted,  testified 
that  It  was  agreed  with  plaintiff  whoi  the  mortgage  was  executed  that 
the  consideration  should  be  paid  directly  to  B.  without  any  order  to  that 
effect,  in  payment  for  lumber  sold  to  plaintiff,  and  the  entire  considera- 
tion had  been  paid  by  defendant  to  B.,  either  directly  or  through  plain- 
tiff's attorney  who  received  a  portion  thereof,  it  was  error  to  direct  a 
vPTdlct  fbr  i^lndfl  for  any  part  of  the  conrideratlon. 

2.  Same. 

Where,  In  an  action  for  the  consideration  of  a  mortgage,  all  of  which 
had  be^  paid  to  B.  under  an  alleged  agreement  with  plaintiff,  he  testified 
that  be  had  anthorlty  to  receive  Ha  moaey  for  a  lumb^  company  to  which 
plaintiff  was  Indebted,  the  court  ahonld  not  have  directed  a  verdict 
against  defendant. 

[Ed.  Note.— Fot  cases  hi  point,  see  Cent  Dig.  vol.  46,  Trial,  S|  380-387.] 

Appeal  from  Trial  Term,  Schenectady  County. 

Action  by  Levi  Hayne  against  William  £.  Van  Ei^.  From  a  judg- 
ment for  plaintiff  for  less  tiian  the  relief  demanded,  he  appeals ;  and, 
from  an  order  denying  defendant's  moticm  for  a  new  trial,  he  appeals. 
Reversed,  and  new  trial  granted. 

The  case  on  a  former  appeal  is  reported  in  114  App.  Div.  278,  99 
N.  Y.  Supp.  772,  where  the  facts  are  stated. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLCX5G, 
COCHRANE,  and  SEWELL,  JJ. 

Frank  Cooper,  for  plaintiff. 

Henry  V.  Borst  and  George  C  Stewart,  for  defendant 

COCHRANE,  T.  The  trial  court  submitted  to  the  jury  specific 
questions  as  to  whether  Mr.  Stewart  was  the  agent  of  plaintiff  and 
authorized  to  receive  for  him  the  consideration  of  the  mortgage  or  to 
direct  the  defendant  to  pay  the  same  to  the  Mohawk  Valley  Lumber 
Company.  These  questions  were  answered  by  the  jury  in  the  nega- 
tive. The  court  thereupon,  disregarding  the  special  vercuct  of  the  jury, 
held  as  matter  of  law  that  Stewart  was  the  agent  of  the  plaintiff,  and 
that  payments  to  him  by  the  defendant  were  equivalent  to  payments 
to  the  pidntiff.  It  appeared  at  this  t.rial  that  defendant  paid  $2,300 
of  the  consideration  of  the  mortgage  to  Stewart,  and  the  remaining 
$300  directly  to  Mr.  Burr,  the  president  of  the  Mohawk  Valley  Lum- 
ber CtMnpany.  For  this  latter  amount,  with  interest,  the  court  directed 
a  verdict  in  favor  of  plaintiff,  and,  from  the  judgment  entered  on 
such  verdict,  the  defendant  appeals. 

Plaintiff  appeals  because  the  court  did  not  direct  a  verdict  in  his 
favor  for  $1,900  and  interest;  that  being  the  entire  consideration  of 
the  mortgage,  except  $600,  which  he  admits  was  paid  on  his  order  to 
Stewart  On  this  trial  Mr.  Burr  testified  that  it  was  agreed  between 
plaintiff  and  himself  when  the  mortgage  was  executed  that  the  consid- 
eration thereof  was  to  be  paid  directly  to  him  as  president  of  the  lum- 
ber company  without  any  order  to  that  effect  in  payment  for  the  lum- 
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ber  which  was  to  be  used  in  the  construction  of  the  house  covered  by 
the  mortgage  and  another  house.  His  testimony  is  as  follows : 

"I  told  him  [plaintlffl  I  would  not  be  subject  to  hie  giving  me  an  order 
from  time  to  time;  that  that  money  most  be  paid  me  directly  from  Mr. 
^ewart  as  It  was  earned,  and  Mr.  Hayne  consented  to  tt  Mr.  Hayne  said  to 
me  that  then  be  could  draw  cm  Mr.  Sullivan's  mortgage,  and  would  not  hflre 
to  pay  out  any  more  for  lumber.  SalUvan's  mortgage  was  for  |S,600  and 
covered  the  east  lot;  and  Mr.  Hayne  said  I  could  draw  the  money  on  the 
Van  BpipB  mwlsage  In  order  to  pay  the  lumber  bill  on  tK>tb  tiioae  houses.  I 
was  famishing  lumber  for  both  houses ;  and  Mr.  Hayne  said  that  X  could  draw 
the  mon^  on  the  Tan  I^ps  mortgage  to  pay  the  lumber  bill,  not  only  on  the 
Tan  Epp8  lionse,  but  also  on  the  Finch  house^  In  order  that  he  might  be  free 
to  draw  the  numey  from  the  Sullivan  mortgage  to  use  on  other  houses." 

Stewart  testified  to  substantially  the  same  facts.  It  was  Burr  who 
procured  the  defendant  to  take  the  mortgage  in  question.  Burr  fur- 
nished the  name  of  the  mortgagee  to  Stewart,  who  was  the  attorney 
for  tiie  lumber  company  and  had  been  for  some  time  prior  to  the  trans- 
action  in  questicxi,  and  Stewart  told  i^aintiff  that  defendant  would 
take  the  mortgage.  Stewart  turned  over  to  Burr  the  $2^00  received 
by  him  of  defendant 

If  such  evidence  be  true,  the  whole  consideration  of  the  mortgage 
was  paid  by  defendant  in  entire  accord  with  plaintiiFs  authority  and 
agreement,  whether  paid  directly  to  Burr  or  through  Stewart,  and  it 
was  wrong  for  the  trial  court  to  direct  a  judgment  for  any  amount 
in  favor  of  plaintiff.  This  is  true  indepoidently  of  the  question  of 
Stewart's  relati<»i  to  plaintiff.  We  have  now  the  question  of  Burr's 
aul&ority  to  receive  the  money  for  the  lumber  company,  which  ques- 
tion was  not  raised  on  the  first  trial,  and,  as  Burr  test&ed  directiv  to 
such  authority,  a  verdict  could  not  be  directed  against  the  defendant. 
Such  theory  of  the  case,  however,  was  not  considered  either  by  the 
court  or  jury.  It  would  not  be  profitable  in  view  of  the  fact  that  both 
parties  are  appealing  to  attempt  to  fix  the  responsibility  for  such  omis- 
sion. Both  parties  are  dissatisfied  with  the  judgment,  and  under  the 
circumstances  a  new  trial  should  be  granted. 

The  judgment  and  order  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  aHde  the  event   All  concur. 


<12S  App.  DlT.  228.) 

TUOKEB  St  aL  T.  SUPRBMB  TEINT  OF  KNIGHTS  OF  MAGOABI&BiS  OF 

THE  WORLD. 

(Supreme  Court,  Appellate  Division,  Fourth  Department  January  16,  190S.) 
IitsnEAKCB— Mdtuai.  BEnDiT  ISBcaiAaB-rAoiiOKB  roB  ^nsriTfr— AomsBi- 

BILITY  OF  EJVIDENCB. 

The  by-laws  of  a  mutual  Insurance  company  made  part  of  a  omtract  of 
inanrance  provided  that  the  bmeflt  certificate  of  any  member  who  en- 
gaged in  the  manufacture  or  sale  of  liquor  should  become  void  from  the 
date  of  his  so  enga^g  without  any  act  by  the  order;  that  the  record 
ke^ier  should  not  rec^ve  any  other  asseaaments  from  such  suspended 
member:  that  be  should  enter  the  suspension  on  his  records;  and  that 
the  receipt  of  subsequent  assessments  should  not  continue  the  benefit  cer- 
tificate In  ftHTce  nor  constltnte  a  waiver.  After  obtaining  the  insurance, 
the  Insured  technically  took  up  the  prohibited  business,  but  his  cQnnectl<Hi 
with  It  was  BDdi  that  he  might  have  condnded  that  the  omtract  was  not 
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thereby  affected.  After  the  death  of  the  member,  In  ao  action  on  the 
oertlficate,  tali  heneflciarles  offered  to  show  that  for  more  than  two  years 
after  the  Insured  engaged  In  the  prohibited  occupation,  the  record  keeper 
of  the  local  tent  had  knowledge  of  the  fact  and  r^atedly  assured  the 
Insured  that  It  would  not  affect  the  Taltdlty  of  his  Insnrance,  and  that 
the  Insured  thereafter  contlnned  to  pay  his  assesBmenta.  Heli,  that  the 
evidnice  was  competent,  since  the  jnry  might  have  fonnd  that  the  Insured 
bad  the  right  to  and  did  assiune  that  the  local  record  keeper  had,  as  his 
duty  required,  reported  the  facta  as  to  change  of  occupatlcsi  to  the  mqireme 
record  keeper,  and  that  tbe  forf^tnre  had  been  waived. 
Williams,  J.,  dlssentli^ 

^cepti(»is  from  Trial  Term. 

Action  by  Metvin  D.  Tucker  and  another  against  the  Supreme  Tent 

of  the  Knights  of  the  Maccabees,  of  the  World  on  a  mutual  insurance 
certificate.  Judgment  for  plaintiffs  for  the  amoimt  of  defendants*  offer 
of  judgment,  and  plaintiflfs  except.  On  motion  for  a  new  trial  on  ex- 
ceptions directed  to  be  heard  in  the  first  instance  at  the  Appellate  Di- 
vision.  Exceptions  sustained,  and  new  trial  granted. 

Argued  before  McLENNAN.  P.  J.,  and  WILLIAMS,  KRUSE, 
and  ROBSON,  JJ. 

Arthur  W.  Hickman,  for  plaintiffs. 
George  P.  Keating,  for  defendant 

ROBSON,  J.  Respondent  issued  on  December  29,  1894,  a  certif- 
icate of  insurance,  providing,  in  effect,  that  it  would  pay  plaintiffs  as 
beneficiaries  therein  named  on  the  death  of  Harvey  J.  Tucker,  who 
may  be  designated  as  the  insured,  the  sum  of  $3,000,  provided,  among 
other  things,  the  latter  should  have  in  every  particuhu*  complied  with 
the  laws  of  the  order  then  in  force  or  thereafter  adopted.  Respond- 
ent's by-laws  are  made  a  part  of  the  contract  of  insurance.  Section 
14S  of  these  laws  provided  that  no  person  shall  be  admitted  as  a  bene- 
ficial member  of  tiie  order  who  is  eng^ed  in  my  one  of  a  number 
of  designated  occupations,  "and  no  person  shall  1>e  eli|;ible  for  mem- 
bership in  the  order  who  is  engaged,  either  as.  principal,  agent,  or 
servant,  in  the  manufacture  or  sale  of  spirituous,  malt,  or  vinous 
liquors  as  a  beverage ;  and,  should  any  bendicial  member  of  the  order 
engage  in  any  of  the  above-named  prohibited  occupations  after  his 
admission,  his  benefit  certificate  shall  become  null  and  void  from  and 
after  the  date  of  his  so  engaging  in  such  prohibited  occupation,  and 
he  shall  stand  suspended  from  aU  rights  to  participate  in  the  benefit 
funds  of  the  osder,  and  no  action  of  the  tent  or  of  the  supreme  tent 
shall  be  a  condition  precedent  to  stich  suspension,  and  the  record  keep- 
er, when  any  such  suspension  takes  place,  shall  not  receive  further 
assessments  irom  such  suspended  member.  He  shall  enter  such  sus- 
pension cm  his  records  and  report  the  same  to  the  supreme  record 
keeper,  as  he  would  report  any  other  suspension,  giving  <^te  and  cause 
thereof,  and  in  case  any  assessment  shall  be  received  from  a  member 
who  has  thus  engaged  in  a  prohibited  occupation  after  his  admission,, 
the  receipt  thereof  shall  not  continue  the  benefit  certificate  of  such 
member  in  force,  nor  shall  it  be  a  waiver  of  his  engaging  in  sudi  pro- 
hibited occupation."  It  is  claimed  that  &e  insured  some  two  years 
before  his  death  engaged  in  the  occupation  prohibited  1^  this  provision. 
That  he  technically  did  take  up  that  business  after  obtaining  the  in- 
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surance  is  true ;  but  the  manner  in  which  he  carried  it  on,  and  was 
personally  connected  with  it,  was  such  that  he  might  reasonably  have 
cimcluded  liiat  tihe  risk  assumed  by  respondent  under  its  contract  was 
not  thereby  increased. 

On  the  trial  the  court  excluded  the  evidence  offered  for  plaintiff 
showing  that  the  record  keeper  of  the  local  tent  had  knowledge  of 
the  fact  that  the  insured  had  engaged  in  this  prohibited  occupation, 
and  that  this  officer,  after  he  was  fully  advised  of  the  fact,  for  a  period 
of  more  than  two  years  continuously  till  the  death  of  insured  collected 
the  assessments  on  the  contract,  and  that  the  insured  continued  to 
pay  these  assessments  during  that  time  after  he  had  been  repea.tedly 
assured  by  the  record  keeper  that  the  fact  of  his  engaging  in  the  man- 
ner and  to  the  extent  he  had  in  that  occupation  would  not  affect  the 
validity  of  the  contract  of  insurance.  We  think  this  evidence  was 
competent.  It  is  true  that  engaging  in  a  prohibited  occupation  of 
itself,  without  action  thereon,  either  by  the  local,  or  supreme,  tent,  made 
null  and  void  the  benefit  certificate  theretofore  issued  to  any  person 
who  should  thereafter  engage  therein;  but  the  record  keeper  of  the 
local  tent  was  the  person  authorized  to  collect  of  the  members  of  such 
local  tent  holding  benefit  certificates  all  assessments  made  thereon  and 
transmit  the  same  to  the  respondent.  Though  an  attempt  is  made  to 
declare  such  officer  as  well  as  the  local  tent  the  agent  of  the  insured 
in  collecting  and  transmitting  aissessments,  and  Myond  this  to  pro- 
vide "that  &e  supreme  tent  ^all  not  be  liable  for  any  default  or  neg- 
ligence cm  the  part  of  a  subordinate  tent,  or  its  officers,  in  such  trans- 
mission or  l^e  serving  of  notice  of  assessments  or  suspensions,  re- 
quired under  the  laws  of  the  order,"  yet  it  is  also  made  his  duty  nec- 
essarily in  his  capacity  as  agent  of  the  respondent  alone  to  refuse  to 
receive  further  assessments  from  a  member  holding  a  certificate  who 
bad  been  suspended,  ipso  facto,  by  reason  of  engaging  in  a  prohibited 
oocupaticxi,  and  to  r^rt  such  suspension  to  respondent,  giving  the 
cause  thereof.  If  the  jury  had  been  permitted  to  bear  and  consider 
the  excluded  evidence,  they  might  have  found  that  the  insured  had 
the  right  to,  and  did,  assume  that  the  record  keeper  had,  as  his  duty 
required,  reported  to  respondent  the  facts  as  to  the  diange  of  occu- 
pation of  insured,  and  that  forfeiture  of  the  contract  had  thereafter 
been  waived  by  respondent,  and  with  full  knowledge  of  the  facts  it  had 
accepted  payment  of  his  assessments  and  had  consented  to  the  contin- 
uance in  full  force  of  the  benefit  certificate. 

Plaintiffs'  excepticm  sustained,  and  motion  for  new  trial  granted, 
with  costs  to  plaintiffs  to  abide  the  event  All  concur,  except  WIL- 
I4AMS,  Jm  who  dissents. 

028  Apt.  Wt.  m) 

In  re  GAMPBBLL'S  E8TATB. 
QBnpTHme  Oonrt,  Appellate  DIvIbIoii,  Foorth  Dq^artnwnt  January  15,  1908.) 

1.  AlUUniSTBATOBS-^liaaT  TO  ADianUTKB— NOSBCSIDSmB. 

Code  GlT.  Proc.  I  2060,  provides  tbat  admlnlBtration  !n  case  of  Intestacy 
Shall  be  granted  to  the  relatives  of  deceased,  giving  precedence  to  next  of 
kin  over  creditors.  Section  2662  anthorlzes  a  petition  for  administration  by 
a  poam  entitled  to  adiiibiist»  tlte  estate^  praying  for  letters  eltbw  to 
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the  petitioner  or  some  othor  person  entitled  thereto,  or  In  the  altematlTC^ 
and  requires  that  petitioner  prove  the  existence  of  all  the  Jurisdictional 
facts,  etc  Sectl(Hi  2661,  defining  those  Incompetent  to  receive  letters,  In- 
cludes a  person  not  a  citizen  of  the  Uiiited  States  unless  he  be  a  resident  of 
the  state.  HeM,  that  a  nonresident  next  of  kin  who  was  a  citizen  of  the 
United  States  was  absolutely  entitled  to  letters  of  administration  <n  tl» 
Intestate's  estate  as  against  one  of  intestate's  creditors. 

[Ed.  Note. — For  cases  In  polu^  see  Cent  Dig.  vol.  22,  Executors  and  Ad- 
ministrators, i  60.] 

2.  Saaik— Notice. 

Code  Civ.  Proa  8  2663,  provides  that  every  person  being  a  resident  <tf 
the  state  who  has  a  right  to  administration  prior  or  equal  to  fliat  of  bb 
petltl(mer,  and  who  has  not  renounced,  must  be  tdted  nptm  a  petition  ta 
letten  of  administration,  and  that  the  somite  may  Issue  a  citation  to 
nonresidents  or  to  any  other  persons  Interested  whom  he  thinks  proper  to 
cite.  Held,  that  the  fact  that  a  surrogate  In  his  discretion  omitted  to 
require  notice  of  a  creditor's  application  for  letters  to  be  given  to  a  nco- 
residrat  next  of  kin  did  not  deprive  the  latter  of  his  prior  rigbt  to 
administer  the  estate,  and  to  have  letters  granted  to  such  creditor  re- 
voked and  new  letters  granted  to  him ;  tiie  surrogate  having  do  discretion 
to  ignore  tbe  order  of  priority  prescribed  by  sectitm  2660.  unless  tjj  reason 
of  one  of  the  grounds  of  Incompetaicy  ivecilled  In  asction  2661. 

3.  Affeal— Bbvisw— SinaooATs's  Dxobib. 

Under  the  express  provlslcms  of  Code  Glv.  Pvoc:  f  2586,  on  appeal  from 
a  surrogate's  decision  on  the  facts,  tbe  Appellate  Ooort  has  tiie  same 
power  to  determine  the  facts  that  the  surrogate  possessed. 

[E^d.  Note.— For  cases  In  point;  see  Cent  Dig.  toL  8,  Appeal  and  Error. 
H  S8S5-8969.] 

HcLemian,  P.  X.  and  Bobson,  J.,  dissenting. 

Appeal  from  Surrogate's  Court,  Eric  County. 

Petition  by  James  Campbell  for  the  revocation  of  letters  of  adnunis- 
tration  on  tiie  estate  of  Robert  E.  Campbell,  deceased,  granted  to  Ed- 
ward N.  Pfohl,  a  creditor.  Frtrni  an  order  denying  the  petition  (107 
N.  Y.  Supp.  591),  petitioner  appeals.  Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WIUJAMS, 
KRUSE,  and  ROBSON,  JJ. 

Francis  F.  Baker,  for  appellant 
Daniel  J.  Kenefick,  for  respondent 

SPRING,  J.  Robert  E.  Campbell,  a  resident  of  the  county  of  Erie, 
died  intestate  in  the  city  of  Buffalo  on  the  27th  day  of  May,  190r.  He 
left  him  surviinng  no  widow,  descendant,  or  parent,  but  a  brother,  tbe 
petitioner,  who  resides  in  the  state  of  CaliKimta,  and  nephews  and 
nieces,  none  of  whom  reside  in  the  state  of  New  York.  He  left  nearly 
$50,000  in  personal  property.  On  the  31st  day  of  May  letters  of  ad- 
ministration of  the  goods,  etc.,  of  the  decedent  were  issued  to  Edward 
N.  Pfohl  upon  his  petition,  and  who  was  a  creditor  of  the  intestate  to 
the  es^ent  of  $200,  and  Pfohl  is  now  administering  the  trust  No  ci- 
tation was  issued  in  the  proceeding,  and  the  appellant  did  not  know 
of  tbe  death  of  his  brother  until  two  weeks  after  it  occurred,  and  he 
had  no  knowledge  of  the  issue  of  letters  until  some  time  after  they 
were  granted.  On  the  12th  day  of  July  he  caused  his  petition  to  be 
filed  in  the  Surrogate's  Court  of  Erie  county,  asking  for  the  revoca- 
tion of  the  letters  already  issued,  and,  after  a.  hearing,  the  i^tplicatioii 
was  denied.   Section  2660  of  the  Code  of  Civil  Procedure  foovides: 
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"Admlnlstratttm  In  caw  of  Intestacy  moit  be  granted  to  tbe  relatlrai  of  the 
deceased  *  •  •  who  will  accept  ttie  lame.  In  tbe  following  order"— giving 
nine  differeit  Q>ecUlfiattona. 

There  is  no  distinction  made  in  tiiis  section  between  resident  and 
nonreadent  next  of  kin  of  iht  intestate.  A  similar  provision  was  con- 
tained in  the  Revised  Statutes,  and  it  was  held  that  the  order  of  priority 
fixed  in  the  statute  was  maintained,  even  though  some  of  the  next  of 
kin  be  nonresidents  of  the  state,  if  citizens  of  tte  United  States  (Mat- 
ter of  Page,  107  N.  Y.  266,  270,  14  N.  E.  193 ;  In  re  Williams,  44 
Hun,  67,  affirmed  111  N.  Y.  680,  19  N.  E.  284),  and  there  has  been 
no  change  of  the  rule  by  the  Code  of  CivU  Procedure  (Libbey  y.  Ma- 
son, 112  N.  Y.  625,  20  N.  E.  355,  2  L.  R.  A.  796).  The  court,  in 
the  case  last  cited,  say  (page  628  of  112  N,  Y.,  page  366  of  20  N.  £. 
[8  L.  R.  A.  795]): 

**Tbe  plain  Inference  and  obvious  meaning  is  that  nonresldoice  excludes  only 
when  tbe  claimant  Is  not  a  dtlsen  of  tbe  Unlted  States;  but,  where  that  citi- 
zenship exists,  the  nonresldence  Is  Inmiaterlal,  and  has  no  ^ect  upon  tbe 
priori^  of  right  The  rule  Is  not  changed  by  section  2602  of  tbe  Code,  which 
does  not  repeal  b?  Implication  the  right  of  priority  given  by  the  Revised  Stat- 
nte&" 

And  this  principle  is  further  supported  by  section  2661,  whidi  de- 
fines those  incompetent  to  receive  letters,  including  "a  person  not  a 
citizen  of  the  United  States,  unless  he  is  a  resident  of  the  state."  The 
appellant,  therefore,  within  this  imperative  requirement  of  the  Code, 
was  first  entitled  to  the  issue  of  letters  because  he  was  the  nearest 
relative  of  the  intestate  residing  within  the  United  States,  unless  there 
is  some  other  provision  modifying  or  nullifying  this  statute,  which  is 
the  only  one  defining  the  order  of  priority  of  relatives  to  administration. 

It  is  contended  that  the  right  of  a  nonresident  next  of  kin  may  be 
wholly  destroyed  if  the  surrogate  dispenses  with  citaticm  to  him;  and 
this  contention  is  founded  upon  section  2663  of  the  Code  of  Civil 
Procedure,  which,  so  far  as  pertinent,  is  as  follows : 

"Bvery  person,  being  a  reddwt  of  the  state,  who  has  a  right  to  admlnlsbra- 
tion^  prior  or  equal  to  that  of  the  petitioner,  and  who  has  not  renounced, 
most  be  cited  upon  a  petition  for  letters  of  admlDistratlon.  Tbe  surrogate 
may,  In  his  dlscretloo.  Issue  a  citation  to  non-residents,  or  those  who  have  re- 
nounced, or  to  any  or  all  other  persons  Interested  In  the  estate  wbran  he 
thinks  proper  to  cite." 

Where  he  dispenses  with  citation,  a  decree  may  be  entered  and  letters 
issued.  The  authori^  to  make  the  decree  and  issue  letters  was  con- 
strued in  libbey  v.  Mason,  supra,  and  the  provision  was  then  under 
section  2662  of  tiie  Code  of  Civil  Procedure.  The  court  used  this 
Uxmagc  (page  628  of  112  N.  Y.,  page  357  of  20  N.  E.  [2  L.  R.  A. 
795]): 

"Doubtless  this  clause  was  only  Intended  to  mean  that  where  the  applicant 
bad  the  Orst  and  paramount  right,  and  none  existed  prior  or  equal  to  Us,  the 
aurrogate  might  act  at  once,  because  citations  to  any  one  would  be  useless. 
Bat  this  Innocent  meaning  is  carried  b^ond  Its  pnipose  by  the  phraseology 
«nployed,  and  has  led  to  the  logic  that  since  It  Is  not  necessary  to  cite  a 
nimresld»t,  whatever  his  priority  of  right,  the  surrogate  may  dlsr^ard  that 
rigtit,  ai^  it  is  thereby  lost  That  he  may  disregard,  it  seems  to  be  true. 
That  tt  Is  therd^  lost,  or  ceases  to  olst,  or  has  suifered  a  repeal,  does  not 
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at  all  follow.  It  ramalns  nndiaiigecl.  The  remedy  for  ita  enforcement  ha» 
bem  modified,  but  the  ri^t  Itself  bas  not  be«i  deetroTed.  Tbe  amrogare 
may  act  nltbout  a  citation  to  tbe  noareetdent  cttizen,  and  disregard  his  rl^t 
because  be  Is  not  present  to  assert  It  Wbetber  tbe  letters  so  Issaed,  although 
regular  under  tbe  Code,  would  stand  against  an  appllcatltm  for  tb^  rero- 
cation  by  tbe  nonresident  dtlnn  having  the  prior  rlgbt,  it  Is  not  meessaiy 
now  to  determine." 

Tt  will  be  observed  that  the  court  did  not  pass  upon  the  precise  ques- 
tion we  are  now  considering,  and  yet  the  trend  of  the  opinion  is  that  the 
right  to  admmister  is  not  destroyed  by  the  granting  of  letters  where 
no  citation  has  been  issued,  and  there  has  been  no  renunciation  or 
.waiver.  I  think  the  issue  of  letters  without  issuing  a  citation  to  non- 
resident next  of  kin  does  not  have  the  effect  of  absolutely  cutting  off 
their  right  to  letters  of  administraticm.  Ri^^ts  in  the  nature  of  prop- 
erty rights  may  not  be  summarily  disposed  of  without  notice.  The 
right  of  administration  is  one  of  this  dass.  The  commissions  allowed 
for  administering  a  large  estate,  the  privilege  of  guarding  and  pro- 
tecting property  in  which  one  may  have  a  large  interest,  may  make 
administration  of  the  estate  very  important  to  the  next  of  kin.  Un- 
doubtedly the  discretion  to  dispense  with  citation  by  the  surrogate  is 
often  very  beneficial.  In  a  small  estate,  where  the  next  of  Ian  are 
nonresidents,  the  surro^te  can  safely  assume  that  they  will  never 
appear  to  assert  their  ng^ts.  If  ^the  estate  is  lUcely  to  be  expended 
in  the  payment  of  debts  or  any  other  reason  exists  indicating  that  tfiose 
first  entitled  will  probably  not  desire  to  avail  themselves  of  the  right 
to  administration,  the  surrogate  may  dispense  with  citation  to  them. 
This  ex  parte  exercise  of  discretion  as  a  matter  of  convenience,  to 
their  exclusion,  does  not  destroy  the  right  which  the  statute  has  vested 
in  the  next  of  kin.  The  letters  issued  are  valid  until  revoked;  but, 
if  those  of  prior  right  and  who  are  not  disqualified  and  who  have  not 
waived  or  renounced  appear  and  ask  for  the  revocation  of  letters 
already  issued,  the  sum^te  is  bound  to  grant  the  {U)plication.  The 
priority  of  adniinistrati<»i  is  regulated  am)rding  to  the  pecuniary  in- 
terest of  those  entitled  to  participate  in  the  estate  of  the  intestate,  ex- 
cept that  the  widow  is  first  entitled,  even  though  her  interest  in  her  hus- 
band's estate  may  be  less  than  that  of  the  next  of  kin,  and  a  like  pref- 
erence is  accorded  to  a  husband  on  the  estate  of  his  deceased  wife. 
The  language  of  section  2660  is : 

"To  tbe  relatives  of  tbe  decedent  entitled  to  succeed  to  bis  personal  prop- 
erty." 

The  surrogate  has  no  discretion  to  ignore  the  order  of  priority  unless 
by  reason  of  one  of  the  grounds  of  incompetency  specified  in  the  statute. 
Section  3661.  Coope  v.  Lowerre.  1  Barb.  Ch.  45 ;  O'Brien  v.  Neubert. 
3  Dem.  156;  Matter  of  Wilson,  92  Hun,  318,  322,  36  N.  Y.  Supp.  88S: 
18  Cyc  83.  It  is  recognized  as  a  right  dependent  upon  the  right 
to  share  in  the  personal  estate.  In  fact,  the  order  of  priority  is  pcc- 
served  so  carefully  that,  where  several  persons  are  equally  entitled  to 
administer,  the  one  to  whom  letters  are  issued  may  have  a  stranger 
join  with  him  in  the  administration.  Section  2660.  In  this  way, 
even  though  he  may  not  be  able  personally  to  obtain  the  necessary  bond 
or  may  hesitate  to  assume  ak>ne  the  administration  of  a  large  estate. 
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he  may  still  retain  his  right.  Section  2685  in  providing  for  the  revo- 
cation of  letters  of  administration  includes  among  the  cases  where 
the  administrator  has  become  "disqualified  by  law  to  act  as  such" ;  the 
objection  not  having  been  taken  when  the  letters  were  issued.  Sub- 
division 1.  It  has  been  held  to  be  a  disqualification  within  this  sub- 
divisim  where  one  without  a  prior  right  applies  for  revocation.  Matter 
of  TyeiB,  41  Misc.  Rep.  378,  84  N.  Y,  Supp.  934,  In  this  case  the 
petitioner  is  entitled  to  one-fourth  of  this  estate  of  $50,000,  and  is 
the  one  first  entitled  to  the  issue  of  letters,  tlie  respondent  was  ap- 
pointed without  any  notice  to  him.  Speedily  upon  learning  of  the 
death  of  his  brother  he  made  application  to  revoke  the  letters  ali^dy 
issued,  with  a  view  of  asserting  his  own  right 

If  I  am  in  error  in  the  position  I  have  taken,  I  think  the  surrogate 
abused  his  discretion  in  not  issuing  citation.  Again,  the  original  pe- 
tition filed  estimates  the  value  of  the  personal  estate  of  the  intestate  at 
the  sum  of  $15,000.  Subsequent  to  the  issue  of  letters  to  the  respond- 
ent he  ascertained  that  tiie  property  amoimted  to  about  $50,000»  and 
another  bond  was  given.  It  nugbt  be  the  surrogate  would  have  re- 
quired a  citation  to  issue  had  he  been  apprised  of  the  value  of  the 
property  in  the  petition  filed  by  the  respondent.  The  exercise  of  his 
discretion  in  determining  whether  a  citation  shall  issue  must  depend 
to  a  large  degree  upon  the  value  of  the  estate.  His  statement  in  his 
opinion  that  he  would  not  have  been  infiuenced  by  the  fact  is  no  suf- 
ficient answer.  He  was  then  seeking  to  justify  his  refusal  to  revoke. 
When  the  correct  amount  of  the  property  was  made  known  to  him, 
he  should  have  caused  notice  to  be  served  on  the  appellant.  Upcm 
ai^>eal  from  the  dedsitm  of  a  surrogate  on  the  facts,  the  Appellate 
Court  has  the  same  power  to  determine  the  facts  which  the  surrogate 
possessed.  Section  2586,  Code  Gv.  Proc  A  reasonable  oonsidera- 
ticHi  of  the  rights  of  the  next  of  kin  required  the  revocation  of  the  letters 
issued  to  the  respondent 

Order  of  the  surrogate  should  be  reversed,  with  costs  of  botfi  parties 
payable  out  of  the  estate. 

Order  reversed,  with  costs  of  both  parties  payable  out  of  the  estate. 
All  concur,  except  McLENNAN,  P.  J.,  and  ROBSON,  J.,  who  dissent. 

ROBSON,  T.  (dissenting).  It  seems  to  be  conceded  that  the  person 
to  whom  the  fetters  were  issued  is  in  every  way  properly  qualmed  to 
faithfully  perform  the  duties  of  his  trust,  and  that  his  appointment  was 
not  procured  by  reason  of  any  false  suggestion  of  fact  is  also  unques- 
tioned. 

The  only  question  presented  on  this  appeal  is  whether  the  surrogate 
should  have  revoked  letters  of  administration  concededly  reguUrly 
granted  to  respondent,  a  creditor  of  deceased,  on  the  application  of 
appellant,  a  nonresident  brother  of  deceased,  made  after  such  letters 
had  been  so  granted,  upcm  ^e  single  ground  that  appellant  had  by 
statute  a  prior  right  to  such  letters.  The  question  now  presented  does 
not  appear  to  have  been  directly  decided  by  any  court  in  any  reported 
decision  prior  to  that  delivered  by  the  surrogate  in  the  case  now  before 
us.  The  only  conclusicm  to  be  drawn  from  that  fact  would  seem  to 
be,  however,  that  such  an  appcrintment  is  so  clearly  unassailable  that 
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hitiierto  no  litigant  has  had  the  temerity  to  assume  the  responsibility 
of  attacking  it.  The  right  to  administer  upon  the  estate  of  a  decedent 
is  purely  a  creation  of  the  statute.  Formerly,  as  is  matter  of  current 
historical  knowledge,  the  designated  legal  machinery  of  the  government 
itself  had  exclusive  jurisdiction  of  the  matter  to  the  exclusion  of  even 
the  nearest  relatives  of  the  deceased.  The  right  to  administration  ha» 
long  been,  and  is  now,  fixed  by  statute,  which  enumerates  specifically 
the  persons,  or  classes  of  persons,  who  are  entitled  to  administration 
in  the  order  of  priority  of  such  right.  Section  2660,  Code  Civ.  Proc. 
But  this  statutory  right  is  not  absolute,  nor  is  it  exclushre.  It  cannot 
be  properly  classed  as  in  the  nature  of  a  property  right  The  appoint- 
ment when  made  does  not  endow  the  representative  in  his  capacity 
as  an  individual  with  any  interest  in  the  estate.  Even  his  right  to 
commissions  is  dependent  upon  allowance  by  the  Surrogate's  Court, 
and  is  not  fixed  until  it  is  thus  established.  It  is  simply  a  right  prior, 
or  superior,  to  that  of  an  individual,  or  individuals,  of  a  subordinate 
class,  provided  that  right  is  timdy  asserted.  Any  person  belonging 
to  any  ont  of  the  classes  designated  In  the  statute  may  apply  for  letters 
of  atiUninistration  upon  an  intestate's  estate.  But,  before  letters  are 
issued  to  such  an  applicant,  citation  must  be  issued  and  served  as- 
prescribed  in  section  2663,  if  there  be  any  person  who  has  a  prior  or 
equal  right  to  letters.  Chi  the  return  of  such  citation,  unless  cause- 
be  shown  why  letters  should  not  be  granted  to  the  petitiraier,  either  by 
reason  of  the  application  therefor  of  some  person,  who  has  a  prior 
right  thereto,  or  some  other  valid  reastm,  letters  are  granted  to  the 
petiti<Mier  as  a  matter  of  course.  The  issue  and  service  of  dtatioifr 
does  not  deprive  any  one  of  a  right,  nor  does  it  endow  the  petitioner 
witii  any  greater  right  to  letters  wan  he  had  before  it  was  issued.  Its- 
sole  purpose  is  to  notify  those  having  a  prior  right  to  letters  that  letters 
will  be  granted  to  the  petitioner,  having  a  right  thereto  subsequent^ 
or  equal  to  that  of  the  persons  dted,  unless  sc»ne  reason,  such  as  I 
have  indicated,  shall  be  made  to  appear  to  the  surrogate  on  the  return 
of  tiie  citation.  But  even  the  ripit  to  require  such  notice  is  not  ac- 
corded to  ever^r  perscxi  who  has  by  statute  a  right  to  letters  superior 
to  that  of  petitioner,  for  the  surrogate  may  in  his  discretion  dispense 
with  the  issue  and  service  of  citation  on  a  nonresident,  who  would 
otherwise  be  entitled  to  such  notice  simply  because  he  is  a  nonresident 
If  issue  and  service  of  citation  be  legally  dispensed  with,  I  cannot  see 
that  the  result  would  be  different  from  that  which  follows  the  actual 
issue  and  service  of  citation  in  a  case  where  such  issue  and  serviM 
is  required.  In  either  case  the  proceedings  must  be  of  equal  regularity. 
No  one  would  for  a  moment  assert  that  if  a  citation  had  been  served- 
on  a  person  belongfing  to  a  class  to  which  the  statute  accords  priority 
of  right  to  administration,  and  he  had  not  availed  himself  of  the  op- 
portunity to  insist  on  the  recognition  of  that  prior  ri^^t,  he  could  there- 
after advance  his  clsum  to  priority  and  demand  the  revocation  of  letters- 
issued  in  that  proceeding  to  a  person  who  based  his  claim  to  letters 
upon  the  fact  that  he  was  entitled  thereto  in  default  of  appointment 
of  a  person  whose  right  was  superior  to  that  of  the  applicant.  But 
the  purpose  of  such  citation  is  simply,  as  has  been  already  said,  to* 
give  notice  required  by  statute  to  the  persons  who  are  named  therein. 
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If  no  notice  is  required,  or  is  regularly  dispensed  with,  it  would  seem 
none  need  be  given.  Since  the  amendment  of  1880  notice  to  non- 
residents may  be  dispensed  with.  The  surrogate  did  not  abuse  his 
discretion  in  dispensing  with  service  of  citation  upon  the  n<»iresident 
appellant.  It  is  suggested  that  the  statute  was  intended  to  endow  the 
sum^te  with  this  discretionary  power  only  in  case  the  estate  was 
small,  and  the  question  who  should  act  in  its  administration  unimportant 
No  such  distinction  appears  in  the  letter,  nor,  as  I  ccmceive,  in  the 
spirit,  of  the  statute. 

Servitx  of  dtaticxi  on  appellant  was  duly  and  legally  dispensed  with 
by  the  surrogate's  direction,  ana,  he  not  having  appeared  to  assert  hi» 
right  to  letters  until  after  respondent  had  been  regularly  appointed,  I 
fail  to  see  upon  what  ground,  on  other  than  one  or  more  of  those  speci- 
fied in  section  2685  of  the  Code,  no  one  of  whidi  appears  in  this  case, 
his  appointment  can  be  disturbed. 

Tbe  order  shonld  be  affirmed. 


(123  App.  Div.  207.) 

COLLINS  r.  ST.  L^WBHNOD  OLUR 

(Snpnme  Oonrt,  Aioellate  DItIbImi,  Fourth  Dqwrtmant  January  8,  1908.> 

Rsrbbho— FowBBs  or  BKnaxs— AvanDKBiiT  Duaina  Tbial. 

Where  a  caum  was  rtferred  to  a  itfieree  for  determination,  be  had  no 
power  dnring  the  progress  of  the  trial  to  pomtt  an  amendmoit  way  ot 
coimterclalm  to  dtfoidant's  answer,  and  his  actlm  In  so  doing  was  re* 
▼ersible  emw. 

[BO.  Vota^Voc  cases  In  point,  soe  Cent  Dig.  vol.  42,  BefWencs^  1  90.) 

Appeal  from  Trial  Term,  Onondago  County. 

Action  by  Edwin  Collins  against  the  St  Lawrence  Club.  From  a 
judgment  in  favor  of  defendant  upon  a  oounterclium,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING,  WILUAMS, 
KRUSE,  and  ROBSON,  JJ. 

William  L.  Bamum,  for  appellant 
.  William  F.  Hodge,  for  respondent 

ROBSON,  J.  During  the  progress  of  the  trial,  and  after  connd- 
erable  testunony  had  been  taken  for  plaintiff,  tiie  referee  on  defend- 
ant's application  permitted  it  to  amend  its  answer  by  setting  up  a 
counterclaim  to  the  cause  of  action  which  plaintiff  had  pleaded.  Plain- 
tiff duly  objected  to  the  amendment,  and  excepted  to  its  allowance 
by  the  referee.  The  referee  has  found  for  defendant  and  against  the 
plaintiff  the  full  amount  of  the  counterclaim,  and  the  result  of  the 
action  was  materially  changed  thereby.  The  referee  had  no  power  to 
grant  this  amendment,  and  plaintiff's  exception  thereto  presents  re- 
versible error.   Mitchell  v.  Bunn,  2  Thomp.  &  C.  486. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.   All  concur. 
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PEOPLE  ex  rel.  POTTER  et  al.  y.  BOARD  OF  RAILHOAD  COM'RS  et 
(Supreme  Court,  Appellate  Division,  Third  Department   January  S,  16 

1.  Raii:aoa.db— NECESsrrr— OomisBioiCEBS'  Findino. 

Where  a  proposed  railroad,  only  12  miles  In  len^,  to  be  built  as 
Independent  road,  would  serve  only  a  small  locality,  wonld  probably 
earn  mnnlnf;  expenses,  and  would  be  financially  disabled  from  the  atai 
finding  by  the  board  of  railroad  conunlssloners  that  It  was  necessary 
convenient  was  erroneous. 

2.  Eminent  Doicaxr— Publio  Use. 

Where  there  was  no  public  necessity  for  the  construction  of  a  propc 
railroad,  the  railroad  company  was  not  entitled  to  condemn  land  fo 
right  of  way;  promoters  being  unauthorized  to  take  property  for  a  rl 
of  way  for  their  own  use. 

Certiorari  by  the  people,  on  the  relation  of  Elizabeth  L.  Potter  j 
others,  to  review  proceedings  by  the  railroad  commissioners  certify 
as  to  the  necessity  and  conveyance  of  the  Cooperstown  &  North 
Railway  Company  under  Railroad  Law,  Laws  1890,  p.  1083,  c  56^ 
89,  as  amended  by  Laws  1893,  p.  1395,  c.  676,  etc    Order  annulled. 

Ar^ed  before  SMITH,  P.  T.,  and  CHESTER,  KELLOGG,  COC 
RANE,  and  SEWELL,  JJ. 

Arnold  &  Cooke  (Lynn  J.  Arnold,  of  counsel),  for  relators. 
Tilley  Blakley,  for  respondents. 

JOHN  M.  KELLOGG,  J.  The  proposed  road  is  to  run  from 
village  of  Cooperstown  to  Uie  village  of  Springfield  Center,  upon 
westerly  side  of  Otsego  Lake.  It  is  to  be  a  standard-gauge  steam  r 
way  about  13  miles  in  length,  and  is  to  be  built  as  an  independ 
road.  The  village  of  Cooperstown  has  about  3,600  inhabitants, 
village  of  Springfield  Center  about  300  inhabitants,  the  town  of  Sprii 
field,  including  Springfield  Center,  about  1,800  inhabitants.  The  pi 
dpal  necessity  for  the  road  is  supposed  to  be  the  furnishing  of  r 
road  facilities  to  Springfield  Center  and  the  town  of  Springfii 
Springfield  Center  is  now  6  miles  distant  from  the  Delaware,  Lac 
wanna  &  Western  Railway  station  and  the  Oneonta  &  Mohawk  Va! 
Railway  at  Richfield  Springs,  and  about  7^  miles  distant  from 
Delaware  &  Hudson  Railroad  station  at  Cherry  Valley,  and  about 
miles  distant  from  the  Delaware  &  Hudson  station  at  Coopersto' 
The  freight  rate  at  Cherry  Valley  is  the  Albany  rate,  the  freight  i 
at  Richfield  Springs  is  the  Utica  rate,  the  freight  rate  at  Cooperstc 
is  the  Albany  rate  plus  the  charge  from  Oneonta  to  Cooperstown. 
Delaware  &  Hudson  Company  giving  no  through  rate  to  Coopersto 
and  the  present  rate  from  Cooperstown  to  Oneonta  for  car  load  lot 
4  cents  per  100  pounds  and  from  5  to  15  cents  per  100  pounds  for  bro 
car  lots.  It  now  costs  50  cents  per  ton  less  to  ship  hay  from  Che 
Valley  than  from  Cooperstown.  The  town  of  Springfield  extend; 
an  easterly  and  westerly  direction.  The  easterly  part  of  the  towi 
nearer  to  Cherry  Valley  than  to  Springfield  Center,  and  the  westi 
part  nearer  to  Richfield  Springs  than  to  Springfield  Center,  and  i 
evident  that,  if  the  proposed  railway  is  built,  it  will  still  be  chea 
and  nearer  for  the  farmers  in  the  easterly  part  of  the  town  of  Spri 
field  to  take  their  produce  to  Cherry  Valley,  and  for  those  in  the  wi 
em  part  of  the  town  to  take  theirs  to  I^chfieid  Springs.  Thus 
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principal  advantage  of  tfie  road  will  be  to  the  village  of  Springfield 
Center  and  to  the  population  of  about  900  included  within  a  radius  of 
about  two  miles  from  that  village. 

Various  witnesses  were  sworn  as  to  the  probable  amount  of  milk, 
hay,  and  other  products  to  be  shipped  from  the  town  of  Springfield, 
assuming  that  the  entire  products  of  the  town  will  go  over  the  proposed 
railroad,  which  we  have  seen  is  not  probaUe.  The  passenger  travel 
seems  to  be  very  light,  and  it  is  at  present  conducted  by  a  stage  coach 
running  once  a  day  from  Springfield  Center  to  Cooperstown.  In  the 
stunmer  there  is  a  line  of  boats  upon  Otsego  Lake  which  accommodates 
in  part  the  summer  travel.  The  stock  of  the  proposed  road  is  $240,000. 
It  is  estimated  that  it  will  cost  $254,000  to  build  the  road,  exclusive 
of  equipment  and  the  right  of  way.  The  equipment  is  estimated  at 
$100,000,  so  that  tbe  road  at  the  beginning,  if  the  stock  represents 
actual  cash,  will  be  $114,000  in  debt,  besides  the  cost  of  the  right  of 
way.  It  is  evident  that  the  road  could  not  be  bcmded  for  that  amount, 
unless  it  is  fairly  demonstrated  that  it  could  pay  running  expenses 
and  interest  on  the  bonds  at  least.  From  the  record  it  is  extremely 
probable  that  the  road  cannot  pay  running  expenses.  It  therefore 
would  apparently  be  a  financial  cripple  from  the  start,  and  ^re  is  no 
public  necessity  for  the  construction  of  a  road  whidi  cannot  maintain 
itself  and  which  must  inevitably  be  bankrupt  frc»n  the  beginning.  Such 
a  road  in  this  territory  cannot  be  a  public  convenience  or  necessity. 

It  is  unnecessary  to  go  into  detail  as  to  the  estimated  business  and 
the  pfobabilities  that  the  company  may  do  such  business,  and  the  prob- 
able cost  of  operation  and  maintenance.  The  evidence  as  to  the  prob- 
al^e  business  and  shipments  is  evidently  mere  guesswork  and  greatly 
exaggerated.  A  mere  statement  of  tiie  locality  of  the  proposed  road 
and  the  manner  in  which  that  locality  is  now  served  by  the  railroads 
clearly  indicates  that  there  is  no  necessity  for  this  road. 

The  question  here  is  not  whether  the  railroad  commission  would  have 
au^ority  to  permit  a  railroad  to  be  constructed  upon  a  right  of  way 
owned  by  the  promoters  of  the  road.  The  promoters  do  not  own  the 
right  of  way,  but  are  seeking  to  take  the  prc^rty  of  the  relators  for 
their  own  use,  which  cannot  be  done.  A  public  use  only  will  authorize 
the  t^dng  of  the  property  of  the  relators  against  their  wiU.  There 
is  in  this  case  no  public  necessity  which  justifies  or  requires  that  the 
owners  be  deprived  of  their  property. 

The  order  appealed  from  should  be  annulled,  with  $50  costs  and 
disbursements  to  be  paid  by  the  respondent  railway  company.  AH 
concur,  except  SBWEUL,  J.,  not  voting.  . 


OBERUETBR  v.  BEHN  et  A 

(Sopreme  Court,  Appellate  Dirlslon,  First  Department  Januarr  17,  1908.) 

1.  Taxatiok— Tax  Lkasib— Vauditt. 

Where  certain  tax  leasee  sbowed  on  tbelr  face  that  tbe  statute  ao- 
tborlzlng  their  execution  bad  not  been  complied  with,  tHuj  were  YtAit, 
SL  Advebbe  PoasERmoM— Color  or  Tm.K— Tax  Ueasb. 

Possession  nndw  a  tax  lease  is  not  adverse  to  the  nal  ownw.of  the 
property. 

lOBN.TA— 19 
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Where,  In  partition,  defendaut  D.  set  up  a  right  to  possession  under 
certain  tax  leases,  and  plaintiff  by  reply  denied  the  existence  of  the 
leases,  plaintiff  was  entitled  to  show  under  aucb  dmlal  that  tbe  leasee 
were  void  on  tbetr  tac6, 
4,  Qasxmta  TmJE— Dbedb— Futjd— Bbtopfbl. 

Where  plaintiff's  grantor  made  no  claim  that  the  conveyance  to  plain- 
tiff was  obtained  by  fraud,  an  adverse  claimant  conid  not  snccessfolly 
assert  sach  claim ;  tiie  conveyance  being  otherwise  soffldent  to  pass  title 
to  the  property. 

Appeal  from  Special  Term. 

Action  by  Ludwig  T.  J.  Obermeyer  against  Adolph  Behn  and  others 
for  partition  and  sale  <k  certain  real  estate.  From  a  judgment  for 
plaintiff,  defendant  Gustave  Disch  appeals.  Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Henry  A.  Forster,  few  appellant 

Andrew  J.  Skinner,  for  respondent  Obermeyer. 

Linns  A.  Gould,  for  respcmdents  Bdin. 

INGRAHAM,  J.  This  action  was  brought  to  partition  certain  real 
property  on  West  Ninety-Sixth  street,  in  the  city  of  New  York,  the 
complamt  alleging  that  the  plaintiff  and  the  defendant  Adolph  Behn 
are  seised  and  possessed  as  tenants  in  common  of  the  property  in 
questicm.  The  ccxnplaint  also  alleges  that  the  defendants  Disch,  Cun- 
ningham, and  Ogden  claim  to  have  some  estate,  right,  title,  interest, 
lien,  claim,  or  demand  in  and  upon  said  premises,  the  exact  nature  of 
which  is  unknown  to  the  plaintiff,  but  which  is  a  cloud  upon  the  title 
to  said  premises,  and  upon  the  said  undivided  share  therein  of  the 
plaintiff  and  the  defendant  Behn.  The  complaint  then  demands  judg- 
ment for  a  partiticHi  of  the  property;  that  it  be  adjudged  that  neither 
of  the  defendants  above  mentioned  nor  the  city  of  New  York  have 
any  estate,  right,  title,  interest,  lien,  claim,  or  demand  in  and  upon  said 
premises  or  any  part  thereof ;  and  that  the  property  be  sold  and  the 
proceeds  distributed  according  to  the  rights  of  the  respective  par- 
ties. The  answer  of  defendant  Behn  admitted  the  allegations  of  the 
complaint,  and  asked  judgment  in  accordance  with  the  prayer  of  the 
complaint.  The  defendant  Disch  answered,  denying  that  the  city  of 
New  York  had  any  claim  upon  .the  premises,  alleging  that  since  Sep- 
tember 7,  1902,  the  defendant  Disch  had  been  and  is  seised  and  pos- 
sessed in  fee  simple  absolute  of  the  premises  in  question,  comprising 
the  easterly  half  of  the  old  Bloomingdale  Road,  and  since  the  127th 
of  February,  1906,  has  been  and  is  seised  and  possessed  of  the  remain- 
der of  the  real  property  described  in  the  complaint  as  a  tenant  under 
certain  tax  leases  frwn  the  defendant  the  city  of  New  York  for  the 
term  of  1,000  years ;  that  thereafter  while  the  whole  of  the  real  prop- 
erty described  in  the  complaint  was  in  this  defendant's  possession  as 
said  owner  and  lessee  thereof  respectively,  and  on  or  about  June  4, 
1906,  the  defendant  Behn  executed  a  written  instrument  purporting  to 
grant  three  undivided  one-quarter  parts  of  the  premises  described  in 
the  complaint  to  the  plaintiff ;  that  such  grant  is  illegal  and  void,  on 
the  ground  that  the  real  property  was  and  still  is  in  the  possession  of 
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the  defendant,  who  was  then  and  still  is  holding  and  claiming  .the  same 
on  a  title  adverse  to  the  plaintifT's  pretended  grantor,  the  defendant 
Behn.  The  answer  then  sets  up  the  title  of  the  defendant  Behn  in 
the  property  in  question  under  tiie  conveyance  before  mentioned,  and 
under  the  tax  leases  from  the  city  of  New  York.  The  defendant 
therefore  demands  judgment  for  a  dismissal  of  the  complaint;  that 
the  defendant  be  adjudged  to  be  the  owner  in  fee  simple  absolute  of 
so  much  of  the  property  comprising  the  easterly  half  of  the  old  BIochh- 
ingdale  Road  as  extends  from  Ninety-Fifth  street  to  the  center  line  of 
the  block  between  Ninety-Fifth  and  Ninety-Sixth  streets ;  tliat  the  said 
defendant  be  adjudged  to  be  the  tenant  for  the  unexpired  term  of  three 
1,000-year  tax  leases  from  the  defendant  the  city  of  New  York,  and  of 
so  much  of  the  real  property  described  in  the  complaint  as  extends 
from  Ninety-Fifth  street  to  the  center  line  of  the  block  between  Ninety- 
Fifth  and  Ninety-Sixth  streets;  and  that  the  so-called  grant  or  quit- 
claim of  the  prcttwrty  described  in  the  complaint  to  the  defendant  Behn 
and  the  grant  from  the  defendant  Behn  to  the  plaintiff  be  adjudged 
illegal,  null,  and  void,  and  be  canceled  of  record.  The  plaintiff  replied 
to  %is  answer,  admitting  the  conveyances  to  the  defendant  Behn  and 
the  conveyances  by  Behn  of  the  tiiree  equal  undivided  one-quarter 
parts  thereof  to  the  plaintiff,  denying  the  allegation  of  the  conveyance 
to  the  defendant  and  the  tax  leases  by  the  city,  and  alleging  that 
the  conveyances  to  Behn  and  to  the  plaintiff  are  valid  conveyances  of 
the  premises. 

Upon  the  trial  the  court  found  that  by  deed  dated  February  6,  1850, 
certain  lots,  Nos.  26  to  39,  both  inclusive,  on  a  map  ol  property  be- 
tween Tenth  avenue  and  the  Blocnningdale  Road,  and  between  Nmety- 
Fifdi  and  Ninety-Sixth  streets,  were  conveyed  to  Phillips  and  Cohen 
by  a  conveyance  which  was  sufficient  to  convey  to  the  grantees  the  fee 
of  the  Bloomingdale  Road  upon  which  the  property  conveyed  abutted ; 
that  in  pursuance  of  chapter  697,  p.  1748,  Laws  1867,  Bloomingdale 
Road,  between  Ninety-Fifth  and  Ninety-Sixth  streets,  was  declared 
to  be  and  was  abandoned  and  closed  on  and  after  March  8,  1868 ;  that 
Phillips  conveyed  his  interest  in  this  property  to  Cohen  by  a  convey- 
ance whidi  included  the  fee  of  the  Bloomingdale  Road  by  deed  deliv- 
ered February  17,  1874;  that  Cohen  conveyed  the  property  subject 
to  the  same  description  to  CHie  Higgins  by  deed  dated  November  3, 
1875 ;  that  Higgins  died  in  the  city  of  New  York  on  the  14th  of  July, 
1878,  leaving  a  last  will  and  testament  which  gave  to  her  executors  a 
power  of  sale  of  her  real  property,  and  her  executors  conveyed  the 
property  to  one  Loewenberg  by  conveyance  dated  April  24,  1889; 
that  Loewenberg  conveyed  the  premises  to  one  William  Cohen  by 
deed  dated  May  16,  1889;  that  Cohen  conveyed  an  undivided  half 
of  the  property  to  one  Lipman  by  deed  dated  June  17,  1889;  that 
Cohen  died  on  September  1,  1902,  owning  an  undivided  half  of  the 
said  prc^rty,  and  leaving  a  last  will  and  testament  giving  to  his  ex- 
ecutors a  power  of  sale,  and  that  Cohen's  executors  by  deed  dated 
February  2,  1906,  conveyed  the  testator's  interest  in  the  said  property 
to  the  defendant  Behn.  Lipman  died  on  the  31st  of  October,  1895, 
leaving  a  last  will  and  testament  by  which  his  executors  and  trustees 
under  his  will  were  given  power  to  sell  and  convey  ail  r^  estate  <^ 
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which  the  testator  died  seised;  that  Lipman's  executors  made  and 
delivered  to  the  defendant  Behn  a  deed  dated  February  7,  1906,  con- 
veying the  testator's  interest  in  the  premises  to  the  defendant  Behn, 
who  hereupon  became  vested  with  the  fee  of  the  premises  in  ques- 
tion, and  that  the  defendant  Bdin  executed  and  delivered  to  the  plain- 
tiff a  deed  dated  June  4»  190G,  conv^ing  three  undivided  one-quarter 
parts  of  the  property  in  question.  The  defendant  Disch  claims  title 
through  a  convevance  from  William  Cohen,  deceased.  On  May  27, 
1899,  William  Cohen  conveyed  to  one  Doyle  the  block  fronting  on 
Tenth  avenue  between  Ninety-Fifth  and  Ninety-Sixth  streets,  about 
167  feet  10  inches  in  depth,  on  Ninety-Fifth  and  Ninety-Sixth  streets. 
Lynes  obtained  a  deed  of  the  same  premises  from  Doyle  dated  August 
19, 1891.  That  deed  from  William  Cohen  to  Doyle  conveyed  the  Tenth 
avenue  frcmt  by  metes  and  bounds,  beginning  at  the  comer  formed  by 
the  intersection  of  the  westerly  line  of  Tenth  avenue  and  the  southerly 
line  of  Ninety-Sixth  street,  and  running  thence  southerly,  along  the 
westerly  line  of  Tenth  avenue  201  feet  5  inches,  to  the  northerly  line 
of  Ninety-Fifth  street,  thence  westerly,  along  the  northerly  line  of 
Ninety-Fifth  street,  167  feet  10  inches  more  or  less,  then  northerly 
and  nearly  parallel  with  Tenth  avenue  to  the  southerly  line  of  Ninety- 
Sixth  street,  and  easterly,  along  the  southerly  line  of  Ninety-Sixth 
street,  175  feet  4  inches,  more  or  less,  to  the  point  or  place  of  be- 
ginning. The  westerly  boundary  conveyed  by  this  deed  was  167  feet 
10  inches  west  of  Tenth  avenue,  and  upon  no  possible  construction 
could  Doyle  get  more.  The  easterly  line  of  the  old  Bloomingdale  Roa^ 
was  at  this  point  on  Ninety-Fifth  street  apparently  160  feet  west  of 
Tenth  avenue,  so  that  it  would  appear  there  was  conveyed  by  this 
conveyance  the  title  to  7  feet  10  inches  of  the  old  bed  of  the  Blooming- 
dale  Road.  Doyle  conveyed  to  Lynes  a  piece  of  property  commencing 
140  feet  west  of  Tenth  or  Amsterdam  avenue  and  Ninety-Fifth  street 
(the  westerly  half  of  this  plot  conveyed  to  Doyle),  37  feet  6  inches  on 
Ninety-Fifth  street.  But  Lynes  could  claim  under  this  conveyance  no 
property  more  than  167  feet  10  inches  west  from  Tenth  avenue.  When, 
therefore,  Lynes'  executors  attempted  to  convey  to  the  defendant  Disch 
the  property  commencing  on  the  northerly  side  of  Ninety-Fifth  street 
distant  168  feet  westerly  from  the  corner  formed  by  the  intersection 
of  the  westerly  line  of  Amsterdam  avenue  and  the  northerly  line  of 
Ninety-Fifth  street  and  running  westerly  along  the  northerly  line  of 
Ninety-Fifth  street  to  the  center  of  the  old  Bloomingdale  Road,  it  is 
quite  apparent  that  they  attempted  to  convey  property  to  which  Lynes 
had  no  possible  title,  and  that  conveyance,  tiierefore,  was  absolutely 
ineffectual  to  pass  any  property.  It  was  an  executors'  deed ;  the  con- 
sideration being  $1.  Ciohen  had  never  parted  with  any  property  west 
of  the  line  167  feet,  10  inches,  west  from  Tenth  avenue  on  Ninety- 
Fifth  street,  until  he  ronveyed  on  June  22,  1899,  to  Lipman  the  undi- 
vided one-half  interest  that  he  then  owned  in  the  westerly  half  of 
the  old  Bloomingdale  Road.  By  the  conveyance  from  Lipman's  ex- 
ecutors and  Cohen's  executors  to  Behn,  the  latter  undoubtedly  was 
vested  with  the  title  to  all  of  the  Bloomingdale  Road  west  of  a  point 
167  feet,  10  inches,  west  of  Tenth  avenue  and  Ninety-Fifth  street.  The 
property  sought  to  be  partitioned  commences  on  the  northerly  side  of 
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Ninety-Fifth  street  distant  16S  feet  westerly  from  the  rorner  formed 
by  the  intersection  of  the  westerly  line  of  Amsterdam  avenue  and  the 
northerly  side  of  Ninety-Fifth  street,  running  thence  westerly  to  the 
center  of  the  old  Bloomingdale  Road;  so  that  it  is  quite  clear  that 
none  of  the  property  described  in  the  complaint  was  ever  conveyed 
by  Cohen  to  Doyle»  by  Doyle  to  Lynes,  or  by  the  executors  of  Lynes 
to  Disch. 

On  their  face  these  alleged  tax  leases  were  void,  the  statute  not 
being  o(»nplied  with,  and  Sie  only  question  that  presents  any  doubt 
is  whether  the  alleged  possession  by  Disch  of  the  premises  described  in 
the  omiplaint  or  any  portion  of  them  was  adverse  to  the  title  of  the 
trustees  of  Lipman  when  th^  executed  and  delivered  the  deed  dated 
February  7,  1906,  to  Behn.  It  was  found  in  relation  to  this  possession 
that  from  1893  to  1904  Webber  &  Btmke  were  in  actual  possession 
and  occupation  of  the  premises  described  in  &e  complaint  for  storage 
purposes,  and  paid  rent  therefor  to  William  Cohen.  At  about  Novem- 
ber 1,  1904^  Ludwig  Frederick  began  to  occupy  the  prenuses  for  stor- 
age purpc^es  in  connection  whh  his  business,  and  he  paid  rent  there- 
for to  Webbo*  &  Bunke,  who  held  under  Cohen.  Defendant  Disch  ob- 
tained this  deed  from  the  executors  of  Lipman  in  September,  1902, 
and  in  1906  he  got  assignments  of  certain  tax  leases  of  these  premises. 
It  is  too  well  settled  to  be  questioned  that  possession  under  a  tax  lease 
is  not  adverse  to  the  real  owner  of  the  property ;  so  that  Disch's  pos- 
sessicw  under  the  tax  lease  was  not  adverse.  The  court  refused  to 
find  that  Disch's  possession  of  the  property  was  adverse  to  the  real 
owners,  and  there  was  nothing  in  evidence  that  required  such  a  find- 
ing. The  defendant  Disch  set  up  the  ri^ht  to  possession  under  these 
tax  leases,  and  plaintiff  by  reply  denied  tine  existence  of  the  tax  leases. 
Plaintiff  was  clearly  entitled  to  show  under  this  denial  that  the  tax 
leases  were  not,  and  never  had  been,  valid,  and,  as  I  think  the  tax  leases 
were  void,  the  finding  of  the  trial  court  is  sustained  by  the  evidence. 
Defendant  Disch  seems  to  think  that  in  some  way  he  can  avoid  the 
conveyance  to  plaintiff's  grantor  upon  the  ground  that  it  was  obtained 
by  fraud;  but,  as  the  grantor  makes  no  such  claim,  the  ccmveyance 
was  sufiident  to  pass  die  title  to  the  property.  There  is  no  real  ques- 
tion as  to  the  title  of  plaintiff  and  defendant  Behn  to  the  prc^rty  in 
question,  and  the  possession  of  the  defendant  Disch  was  not  r&dly  ad- 
verse, was  not  based  upon  a  real  daim  of  title,  and  should  not  have 
been  allowed  to  defeat  the  title  of  the  real  owners. 

This  judgment  was  therefore  right,  and  should  be  affirmed,  with 
costs.  All  concur. 


DIOKERSON  T.  APPLBTON  et  aL 

(Supreme  Court,  Ai^Ilate  Division,  Second  Departmmt.   Decmber  23.  1907.) 

1.  GoBP<WAnoira— AsBnincMi;^  Between  Promoters— Consideb/tion. 

An  agreement  by  defendant  to  give  plaintiff  half  the  shares  allotted 
to  him  in  a  proposed  corporation  was  valid,  and  based  on  a  valuable  con- 
sideration, where  plaintiff  interested  defendant  In  the  publication  of  the 
book  to  be  published  by  the  corporatlcn  and  introduced  him  to  the  compiler 
tliereof,  and  engaced  offices  and  collected  various  data  for  the  ^terprlsa 
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2.  Oobpobahohs— Inoobpobaiion  and  OBOANiZA'noN  —  Aokeeucntb  Anon 

Fbouotebs. 

Plaintiff,  defendant  and  others  organized  a  corporation  to  publish  a 
encyclopedia,  and  It  was  agreed  that  51  per  cent,  of  the  stock  should  be  I 
sued  to  such  others  and  the  remainder  to  the  business  end  of  the  managi 
ment,  represented  by  plaintiff  and  defendant ;  defendant  agreeing  to  shai 
half  of  this  stock  with  plaintiff.  The  corporation  was  organized,  and  d^ 
feudant  who  was  elected  president  thereof,  transferred  the  results  c 
the  labor  of  himself,  plaintiff,  and  the  others  to  the  corporation  lu  coi 
sideratlon  of  the  Issuance  to  blm  of  the  entire  capital  stock,  which  ti 
transferred  in  part  to  the  other  promoters  under  their  prior  agreement 
but  did  not  share  his  part  of  the  stock  with  plaintiff.  Held,  plaintiff  we 
entitled  raider  their  agreement  to  half  of  the  stock  Issued  to  a  defen< 
ant  before  the  latter  would  be  permitted  to  surrender  his  8to<*  to  th 
company. 

3.  Same— Issue  op  Cibtipicates— Owrebsdip  op  Shabes. 

The  fact  that  certldcates  were  not  Issued  for  220  shares  of  the  eutli 
capital  stock  Issued  to  defendant  did  not  affect  his  liability  to  plalnti: 
under  their  agreement,  since  defendant  was  nevertheless  the  owner  of  tb 
stock  as  against  the  company. 

4.  BaUE— AOREEMBKT  AhONO  FbOHOTERS. 

Defendant's  liability  to  transfer  half  his  shares  to  plaintiff  under  the! 
agreement  was  not  affected  by  plaintiff  not  being  elected  to  the  managi 
ment  of  the  concern  as  the  parties  had  anticipated  at  the  time. 

B.  Same— Tbakspkb  op  Shabes— Estoppel  to  Dint  Teanspeb. 

Where  the  president  of  a  corporation  transferred  to  the  corporation  a 
assets  the  result  of  the  labors  of  the  promoters  In  consideration  of  the  li 
suance  to  him  of  the  entire  capital  stock,  In  an  action  upon  an  agreemei 
by  such  president  to  divide  bis  share  of  the  stock  with  a  promoter,  tb 
corporation  is  estopped  to  deny  that  it  issued  the  stock  to  its  president  fc 
value. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  voi.  12,  Cor];M)ratioDB, 
454.] 

Appeal  from  Special  Term. 

Action  by  William  T.  Dickerson  against  Robert  Appleton  and  other: 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.  Aiiirmec 

The  following  is  the  opinion  of  Kelly,  J.,  at  Special  Term: 
In  this  case  I  reach  the  following  conclusions : 

I  think  the  Reverend  Father  Wynne  originated  the  Idea  of  the  pnbllcatfo 
of  the  encyclopedia ;  that  be  consulted  with  the  plaintiff  r^ardlng  the  public] 
tion  from  a  business  point  of  view,  and  that  the  plaintiff,  at  his  request,  unde: 
took  to  procure  such  publication  through  association  with  publishers  an 
other  persons  experienced  In  the  business;  that  tlie  arrangement  contemplate 
was  the  formation  of  a  corporation,  the  capital  stock  of  which  was  to  be  d 
vlded,  so  that  the  editorial  end  of  the  management  should  control,  ownic 
51^  per  cent.,  the  balance  to  go  to  the  business  end  of  said  managemenL  I 
these  negotiations  Rev.  Father  Wynne  represented  the  editorial  end.  Tl 
plaintiff  had  enlisted  the  defendant  Robert  Appleton  in  the  enterprise,  an 
the  plaintiff  and  said  Appleton  represented  the  business  end.  In  all  the  negi 
tiations  Father  Wynne  insisted  that  be  should  not  be  bound  by  any  agreemen 
save  on  the  condition  that  it  be  Anally  approved  by  the  board  of  directors  t 
the  new  company,  when  selected.  1'here  was  no  partnership  between  FatlH 
Wynne  and  the  plaintiff  or  defendant  Appleton,  but  Father  Wynne  assentc 
to  plaintiff's  undertaking  the  formation  of  a  company  to  publish  the  bool 
and  plaintiff  rendered  various  services  to  the  enterprise  leading  np  to,  aij 
assisting  In  the  final  formation  of  the  defendant  company.  It  was  the  plaL 
tiff  who  first  called  the  defendant  Appleton's  attention  to  the  matter.  He  li 
troduced  Appleton  to  Father  Wynne.  He  engaged  offices,  and  obtained  varioi 
data  and  information  useful  to  the  enterprise.    It  was  the  original  Intentic 
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of  tfa«  parties  that  plalntlS  sboolcl  become  vice  jiwesldent  of  the  new  company, 
Imt  tblB  was  all  teutatiTe,  and  dq^endent  iqkhi  the  approral  of  the  dlrtetois 
of  the  new  company  when  chosen. 

Bnt  I  find  that  th«*o  was  a  binding  agreement,  baaed  on  valuable  ccmaldera- 
tlon,  between  the  d^oidant  Appleton  and  the  plalnttfl,  that  platntifC  should 
share  In  the  capital  stock  issued  to  the  bnslness  end  of  the  enterprise,  and 
that  Appleton  agreed  that  plaintiff  should  receive  one-baU  of  whatever  stock 
he,  Appleton,  received  up  to  417.500.  When  the  corporation  defendant  was 
Anally  oiganized,  the  directors  did  not  assent  to  plaintiff's  presence  in  the 
management.  Appletm  was  accepted.  He  became  president.  The  company 
waa  cai^tallaed  at  flOCOOOi  The  rights  of  Father  Wynne—the  Idea  of  the 
pnbllcatlim^-tbe  contracts  with  the  editors,  the  plans,  papers,,  and  the  result 
of  the  labors  of  Appleton,  Crowley,  and  the  plaintiff,  were  all  turned  over  to 
Appleton.  who,  In  turn,  transferred  them  to  the  corporation  In  consideration 
of  the  Issuance  to  him  of  the  mtire  capital  stodi.  This  was  carried  out,  the 
stock  was  Issued  as  full  paid  stock,  and  the  defendant  corporation  has  certified, 
In  accordance  with  law,  that  all  its  stock  bos  been  Issued  for  property.  The 
corporation  cannot  be  heard  to  contradict  Its  own  declaration,  verlQed  by  Ap- 
pleton, Its  presldoit,  and  filed  In  the  public  offices.  It  must  be  held  that  this 
vtodi.  btiongs  to  Ai^leton,  and  waa  Isaued  for  value.  He  oonld  do  what  be 
liked  with  It.  He  could  transfer  It  to  whomsoever  he  wished  to  receive  It, 
but  the  corporation  had  parted  with  It.  The  company  could,  if  It  liad  seal  fit; 
have  Issued  but  oDe*tialf  or  three-quarters  of  Its  stock  to  Appleton  for  the 
property  transferred  to  It.  On  the  contrary,  It  issued  all  of  the  stock  to  Apple- 
ton,  and  the  fact  tlut  certificates  for  220  shares  were  never  Issued  does  not 
alter  the  8itoation.^^trhe  stock  belongs  to  Appletcm,  so  far  as  the  ccnnpany  is 
<x>ncemed.K&^PPtetc«^  has  agreed  to  divide  up  his  stock.  In  ficcoidHSce  with 
the  original  understanding  he  has  transferred  the  agreed  portion  to  the  edi- 
torial end  of  ttte  enterprise.  Out  of  tJie  remalndOT  he  baa  tamed  onr  to 
Mr.  CmwJs^  hla  diare,  agreed  upon.  But  be  bsb  not  tranaf erred  to  tbe 
plaintiff,  or  to  uiy  one  else,  tbe  175  shares  to  which  he,  plaintiff,  is  entitled 
out  of  Appleton*s  holdings.  Before  Appleton  can  voluntarily  surrender  bis 
«tock  to  the  company  or  Its  appointees,  he  must  carry  out  his  agreement  with 
the  plalntifl/jl  do  not  think  Applettm  can  be  heard  to  deny  plaintiff's  serv- 
ices to  him  aTany  rate,  if  not  to  the  company.  Plaintiff  was  the  means  of  In- 
troducing Appleton  in  the  first  place.  Appleton  does  not  deny  the  agreement 
to  give  plaintiff  176  shares  of  any  etxxA  he  might  receive.  The  fact  that  the 
fdalntUt  waa  not  acceptable  to  tiie  board  of  dlrectc»8  of  the  corporation  may 
bave  relieved  tbe  corporation  of  further  reepontfblllty  to  him,  but  It  did  not 
relieve  .^pleton  of  his  responsibility.  It  migbt  have  been  bettw  it  Appleton 
had  said  to  the  board  of  directors  that  he  was  obliged  to  turn  over  to  plain- 
tiff one-half  of  any  stock  which  he  might  acquire  up  to  175  shares.  Possibly 
the  company  might  have  then  made  a  different  bargain  with  him.  He  did 
not  Inform  tbem,  as  far  as  the  evidence  indicates,  and  I  do  not  see  how  they 
can  be  beard  to  question  the  validity  of  the  issue  of  the  entire  stock  to  him 
fbr  value.  They  cannot  control  the  rights  of  tbe  plaintiff  as  against  Appleton, 
and  before  he  can  agree  to  tnm  the  Btodk.  ba<^  or  amaent  to  Its  iseuani^to 
aiqxttoteea  of  the  directors,  be  must  fnlflll  bis  obligations  to  ttie  pIaintlff.LHS 
already  suggested,  the  corporation  might  bave  Issued  to  Appleton  but  T^S,- 
000  of  the  capital,  retaining  $25,000  In  the  treasury  Cor  future  disposition. 
Whether  tbe  fault  be  with  Appleton  for  not  Infbrmlng  the  directors  of  the 
claims  of  plaintiff  on  any  stock  issued  to  him,  Appleton,  or  not,  I  cannot  say ; 
tmt  I  have  no  difficulty  In  finding  that  Appleton  made  the  agreement  alleged, 
and  I  can  see  no  reason  why  he  should  not  carry  it  out.  I  had  some  doubt  as 
to  wbetber  plaintiffs  rights  were  not  confined  to  the  stock  actually  reteined 
by  Appleton  In  the  end,  but  I  think  bis  right  la  not  ao  limited,  and  that  the 
d^raidants  cannot  contradict  their  own  resolutions  and  certificates  upon  wtalcb 
th^r  existence  as  a  corporation  depends.  The  learned  connsel  for  the  de- 
f^dante  insist  that  tbe  proof  Is  not  in  accord  with  the  allegationa  in  the  com- 
plaint The  pleadtog  in  question  Is  cwtalnly  very  mudi  Involved  and  intri- 
cate in  Its  method  of  stating  the  plaintiff's  grievances,  bnt  I  think  be  makea 
out  a  case  fairly  within  his  pleading. 

Then  should  be  judgment  for  the  plaintiff  establishing  bis  ownership  In  ' 
175  shares  of  tbe  stock  now  unissued,  bnt  belonging  to  Applettsi,  and  certifl- 
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cateB  Cor  mch  atock  should  be  Issoed  to  him.  CSosts  are  awarded  against 
defradant  Appletoo.  Pr^re  findings  and  decree  In  acowdance  with  this 
memorandum. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD.  JENKS, 
HOCSCER,  GAYNOR.  RICH,  and  MDXER,  JJ. 

Gould  &  Wilkie  and  Learned  Hand,  for  appellant  Robert  Appleton. 
Philbin,  Beekman  &  Menken  and  Eugene  A.  Fhilbin,  for  appellant 
Robert  Appleton  Company. 
George  H.  Pettit,  for  appellee. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  upon  the  opinion 
of  Mr.  Justice  Kelly  at  Spedal  Term. 


ABNOU>  V.  BOOKLAND  LAKD  TRAP  BOCK  00. 
(Siiprane  Oonrt,  Aiipellate  DlTlston,  Second  D^iartmait  January  10,  1006.) 
L  BnoBNon— Evidence  iit  Othkb  Pbocesdiro— AuTHoaiTT  at  Tub  of  Ad- 

KI8SI0N. 

In  a  salt  to  restraki  def^dant  from  naing  "mud  blasts"  In  Its  quarries, 
It  was  error  to  put  In  evidence  the  testimony  of  d^endant's  president, 
given  In  a  former  action  between  different  parties,  as  to  the  ntiUty  and 
economy  of  sucb  blasts,  since  such  statements  were  not  made  as  agoit  of 
defendant,  nor  In  regard  to  the  present  controven^. 

2l  Atpbai/— Ararissnm  or  Iicpiopn  ByzniiroB— Ctoxm  bt  Subsbqubrt  Bti- 
DincB. 

The  error  In  admitting  ttw  evldraee  glren  !nr  defendants  president  on 
the  trial  of  another  acUoD  between  othw  parties  was  not  cored  1^  the 
president  snlweqnentty  being  called  to  testlfy^ln  the  present  cose ;  bis  tes- 
timony relating  to  matters  other  than  those  testified  to  In  the  former 

case. 

[Ed.  Note.— For  eases  In  point,  see  Omt  Dig.  voL  8,  Appeal  and  Error, 
|(  4171-4177.] 

8.  SlviDsncR— Adiossiors  bt  Agert— Autbobitt. 

DeclarattffliB  by  an  agent  are  only  admissible  against  the  principal  whm 
they  are  In  reference  to  the  matter  under  Inquiry  and  were  made  dur< 
tng  the  cMitinnance  of  the  agency. 

[Ed.  Note^BVv  cases 'in  point,  see  Cent.  Dig.  roL  30,  Evidence  |  887 J 

Appeal  from  Special  Term. 

Bill  for  injunction  by  Cornelia  M.  Arnold  against  the  Rockland  Lake 
Trap  Rode  Company.   From  a  decree  in  favor  of  plaintiff,  defendant 

appeals.    Reversed,  and  new  trial  granted. 

Ai^ed  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Charles  F.  Brown  (Harmon  S.  Graves,  on  the  brief),  for  appellant 
Frank  I*  Young,  for  respondent 

WOODWARD,  J.  This  action  was  tried  at  Special  Term  without 
a  jury,  and  the  justice  presiding  directed  the  entry  of  a  decree  re- 
straining the  defendant  from  using  so-called  "mud  blasts"  in  its  quarries 
at  any  time,  and  adjudging  such  blasts  constituted  a  nuisance.  The 
judgment  also  awarded  the  plaintiff  damages  for  injuries  done  the 
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plaintiff's  house  bv  reason  fit  these  "mud  blasts."  "Mud  blasts"  con- 
sist in  placing  sticks  of  dynamite  on  rode  to  be  broken,  covering  it  with 
earth,  and  exploding  it.  To  mate  out  her  case  the  plaintiff  read  the 
testunon^r  of  one  Wilson  P.  Foss,  the  president  of  the  defendant,  given 
in  an  action  wherein  one  Arthur  C.  Tucker  was  plaintiff  and  the  Mack 
Paving  Company  was  defendant.  Defendant's  counsel  objected  to  the 
reading  of  this  testimony,  but  the  objection  was  overruled,  and  the  testi- 
mony given  was  read  as  admissions  provable  against  the  defendant. 
The  testimony  so  read  related  to  very  material  questions  at  issue  in  this 
case,  and  upon  the  strength  of  this  testunony  so  read  the  trial  court 
made  findings  10,  11,  and  12  of  its  decision,  which  read  as  follows : 

"(10)  13ut  It  Is  conunerdally  possible  for  tbe  dfifenaant,  and  the  defendant 
can  condnct  tt>  said  boslnesa  at  a  profit,  tbe  abattering  sacb  rodi  fragments, 
it  It  abandon  said  *mDd  blasts'  and  use  Instead  tberet^  the  'block  bole  blasts,* 
an  eqnallr  eflectlTe  method  to  break  op  snCh  rock  tragmoitB  too  large  to  be 
broken  by  hand  sledges. 

"(11)  That  the  use  of  the  *mad  blasts*  by  the  def^dant  Is  not  economical, 
and  Is  used  by  the  defendant  to  accomplish  the  Immediate  removal  of  the  stone 
near  noon  or  near  night 

"(12)  TbAt  with  ordinary,  proper,  careful,  and  prodent  operation  of  Its 
Quarry  flie  honaa  of  the  plaintiff  need  not  be  shaken  or  jarred  In  any  way." 

We  think  the  trial  court  erred  in  permitting  the  plaintiff  to  read 
the  testimony  of  Mr.  Foss  given  in  the  Tucker  action.  The  testimony 
■  in  question  was  not  given  in  an  action  in  which  the  defendant  was  a 
party.  He  simply  testified  as  a  wimess  in  a  litigation  between  parties 
strangers  to  this  action.  His  testimony  so  given  cannot  be  used  as  an 
admission  of  the  defendant,  which  the  plaintiff  had  a  right  to  prove 
as  a  part  of  her  main  case.  Mr.  Foss  was  the  president  of  the  defend- 
ant, but  that  fact  does  not  give  the  plaintiff  the  right  to  make  his  dec- 
laraticms  the  declarations  of  tiie  defendant.  As  tiie  president  of  the 
defendant  he  was  simply  the  agent  of  the  defendant  for  certain  limited 
purposes,  and  subject  to  all  the  rules  governing  declarations  or  admis- 
sions by  agents.  The  general  rule  is  that  declarations  by  an  agent 
are  only  admissible  when  they  are  part  of  the  res  gestae  which  is  the 
subject  of  the  inquiry.  They  must  be  made,  not  only  during  the  con- 
dntiance  of  the  agenqr,  but  in  regard  to  a  transaction  pendmg  at  the 
very  time.  Anderson  v.  Rome,  W.  &  O.  R.  R.  Co.,  54  N.  Y.  334-340; 
First  Nat.  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278,  19  Am.  Rep.  181 ; 
Luby  V.  Hudson  River  R.  R-  Co.,  17  N.  Y.  131 ;  White  v.  Miller,  71 
N.  Y.  118-134,  27  Am.  Rep.  13;  Campbell  v.  Emslie,  101  App.  Div. 
369,  91  N.  Y.  Supp.  1069,  aflSrmed  184  N.  Y.  589,  77  N.  E.  1183 ; 
National  Bank  of  Rondout  v.  Byrnes,  84  App.  Diy.  100,  82  N.  Y.  Supp. 
497,  affirmed  178  N.  Y.  661,  70  N.  E.  1103.  In  the  last  case  cited  it 
was  held  the  declarations  of  the  president  of  a  bank,  made  long  after 
a  transaction  had  taken  place,  and  not  in  the  course  of  his  offidal  duties, 
were  not  admissible  against  the  bank.  When,  therefore,  the  president 
of  the  defendant  testified  in  the  Tucker  Case,  he  was  performing  no 
official  duty  for  the  defendant.  He  was  transacting  no  business  for 
it,  and  to  permit  his  testimony  given  on  a  trial  in  no  way  concerning 
the  defendant  to  be  read  on  the  trial  of  this  acticm  violated  well-reo^- 
nized  rules  of  evidence  and  law.  See,  also,  Taylor  v.  Commerdal  Bank, 
174  N.  Y,  181,  66  N.  E.  726,  62  L.  R.  A.  783,  96  Am.  St.  Rep.  664. 
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The  fact  that  the  president,  Mr.  Foss,  mas  subsequently  called  and 
testified  as  a  witness  for  the  defendant  upon  this  trial  did  not,  in  our 
judgment,  cure  the  error.  His  testimony  given  on  this  trial  related 
to  many  matters  different  from  those  called  forth  in  the  Tucker  Case. 
The  plaintiff  evidently  relied  on  admissions  made  by  the  witness  in  the 
Tucker  Case  independent  of  any  testimony  given  by  him  on  this  trial. 
Just  to  what  extent  his  testimony  influenced  the  trial  court  in  reaching 
its  final  conclusion,  perhaps,  cannot  be  here  determined;  but  it  is  suffi- 
cient to  say  that  the  testimony  read  from  the  Tucker  Case  was  deemed 
of  sufficient  importance  to  predicate  upon  it  certain  findings  of  fact 
which  went  to  support  the  final  decree  rendered.'  The  illegal  testimony 
admitted  had  sudi  an  important  bearing  on  the  final  disposition  of  this 
case  that  we  are  not  prepared  to  hold  its  admission  harmless. 

For  these  reasons,  we  are  of  the  (pinion  the  judgment  should  be 
reversed,  and  a  new  trial  granted ;  costs  to  abide  the  final  award  of  costs. 
All  concur. 


(123  App.  DlT.  117.) 

BIOHMOND  V.  BIGHMOND  et  aL 
(SupTone  Oonrt^  Appellate  Dlviedon,  FoorOi  Department  Jannair  8;  1908i> 

1.  LiR  BsTATBs— Iirooia— DmranDB. 

A  dividend  m  stock  payable  in  cash  out  of  accnmnlated  eaxplns  and 
undivided  profits  twlongs  to.tbe  lite  tenant,  and  not  the  remalndemian. 
[Bd.  Note.-— For  cases  In  point,  see  Oent  Dig.  vol.  83,  Ui!e  Estates,  1 35.] 

2,  Same. 

Tbat  the  valae  of  stock  Is  leeseDed  by  a  dlvidoid  is  of  no  relevancy  In 
determining  whether  the  dividend  1b  to  be  regarded  as  Income  to  the 
life  tenant  or  as  capital  for  the  remainderman,  but  tbat  question  Is  de- 
termined by  the  origin  of  the  dividend. 

8.  Same. 

The  privilege  of  a  Btodcholder  to  subscribe  pro  rata  for  stock  of  au 
Increased  issae  does  not  belong  to  the  life  tenant,  bat  the  remainderman. 
rBd.  Note.— Fur  cases  In  point  see  Omt  Dig.  vol.  88,  Ute  EMatea,  f  86.] 

Controversy  between  Loraine  Richmond  and  John  R.  H.  Richmond 
and  others  and  the  Fidelity  Trust  Company  of  Buffalo,  as  trustee  under 
the  will  of  Moses  H.  Richmond,  deceased,  submitted  pursuant  to  Code 
Civ.  Proc.  §  1279.  Judgment  ordered  adjudging  plaintiff  the  owner  of 
a  cash  dividend  on  stock,  that  the  itivestment  thereof  in  new  stock  is  a 
loan  thereof  by  plaintiff  to  the  trustee,  that  the  rig^t  to  purchase  be- 
longed to  the  trustee,  and  that  the  stock  so  purchased  is  a  part  of  tfie 
corpus  of  the  estate. 

Moses  Richmond,  of  the  city  of  BnfTalo,  died  December  80,  1890,  leavlDg 
a  last  will  and  tesbunent,  with  a  codicil  thereto,  which  was  admitted  to 
probate  by  the  Surrogate's  Court  of  Erie  county  In  January  following.  He 
left  him  flurriving  hie  widow,  the  plaintlCF,  but  no  children  or  lineal  descend- 
ants. He  left  as  bis  only  next  of  kin  and  sole  residuary  legatee  and  devisee 
a  brother.  Jewett  M.  Richmond,  who  died  in  189&,  leaving  the  defendants, 
lilfl  children  and  only  next  of  kin.  The  controversy  la  over  the  ownership  of 
an  extraordinary  dividend  declared  tbs  Blarbw  National  Bank  vt  Bnflak^ 
and  also  tlie  right  to  pnrehase  addltt«ial  stock. 
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Ar^ed  before  McLENNAN,  P.  J,,  and  SPRING,  WIIXIAMS. 
KRUSE,  and  ROBSON,  JJ. 

Helen  Z.  M.  Rodgers  (Adelbert  Moot  and  William  L.  Marcy,  of 
-counsel),  for  plaintiff. 

Chauncey  J.  Hamlin  (Lfiiais  L.  Eibcock,  of  counsel),  for  defendants. 

SPRING,  T.  The  testator  by  his  will,  which  was  executed  on  the 
14th  day  of  February,  1884,  bequeathed  to  his  wife  $15,000,  to  be  paid 
in  a  reasonable  time  after  his  decease  "without  waiting  for  the  lapse 
-of  one  year,"  to  two  nieces  of  his  wife  $5,000  each  upon  attaining  the 
age  of  21  years.  By  article  "Fourth"  he  bequeathed  the  residue  of 
his  property  to  his  executors  "in  trust,  in  their  discretion  to  invest,  re- 
invest and  keep  invested,  the  personal  property,  rent,  rerent  and  keep 
rented,  collect  rents,  insure  and  keep  insured  and  in  repair,  any  and 
.all  real  estate,  and  collect  all  income  from  my  said  estate,  and  to  pay 
over  the  same  and  the  whole  thereof  to  my  said  wife,  Loraine  Rich- 
mond, as  follows,  viz. :  The  sum  of  one  hundred  and  fifty  dollars  each 
month  during  the  year,  and  at  the  end  of  eadi  year  to  pay  over  to  her 
the  remainder  of  said  income,  so  long  as  she,  my  said  wife,  Loraine 
Richmond,  shall  live,  and  no  longer."  In  the  same  article  he  provided 
that,  when  the  l^acies  to  the  nieces  are  paid,  "the  necessary  money 
to  pay  the  same  may  be  taken  from  the  principal  of  my  estate  and  the 
income  frtHn  the  remainder  be  paid  over  to  my  said  wife,  Loraine,  as 
in  this  fourth  article  provided."  He  directed  that  the  trust  should 
cease  upon  the  death  of  his  wife,  and  the  rest  and  residue  of  his  estate 
should  go  to  his  two  brothers,  Alonzo  and  Jewett  M.,  and  they,  with 
his  wife,  were  nominated  executors  of  his  will.  Alonzo  Richmond 
died  before  the  testator,  and  in  July,  1888,  he  made  a  codicil  to  his 
will.  By  this  instnmient  he  gave  to  his  wife  all  his  household  furni- 
ture, books,  jewelry,  etc.,  and  to  each  of  his  two  nieces  named  in  the 
will  $10,000  additional  on  the  decease  of  his  wife.  He  added  $75  to 
the  monthly  payment  to  his  wife,  making  $225.  He  made  his  brother 
Jewett  M.  his  sole  residuary  legatee  and  devisee,  whom  he  named 
■executor  with  his  wife,  the  plaintiff.  She  renounced  her  right  to  the 
issue  of  letters,  and  Richmond  was  appointed  alone.  In  July,  1895, 
his  accotmt  as  executor  was  judicially  settled  in  the  Surrogate's  Court 
•of  Erie  county,  and  a  decree  entered  which  directed  him  to  retain  as 
trustee  the  stock  owned  by  the  testator  in  the  Marine  Bank.  He  re- 
signed as  executor  in  1897  and  the  defendant,  the  Fidelity  Trust  Com- 
pany, was  appointed  by  an  order  of  the  said  Surrogate's  Court  trustee 
-of  said  trust  and  has  since  administered  the  trust  estate. 

The  general  scheme  of  the  will  seems  quite  plain.  The  testator  had 
no  children,  and  obviously  his  first  care  was  to  make  adequate  pro- 
vision for  his  wife.  He  gave  her  the  bequest  of  $15,000  unqualifiedly. 
He  directed  his  executors  "to  collect  all  the  inccwne  frwn  my  estate 
.and  to  pay  over  the  same  and  the  whole  thereof"  to  his  wife  in  a  specific 
sum  each  month;  and  then,  to  make  his  purpose  more  distinct,  he 
added,  "and  at  the  end  of  each  year  to  pay  over  to  her  the  remainder 
of  said  income."  This  intention  is  fortified  to  some  extent  by  the  ex- 
:plicit  direction  in  the  will  itself  that  the  bequests  to  the  nieces  are  to 
4>e  paid  fr<»n  "the  principal  of  my  estate,  and  the  income  fr<»n  the  re- 
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mainder"  to  the  wife.  Lai^fuage  could  not  better  disclose  the  intention 
of  the  testator  to  assure  to  nis  widow  the  payment  of  whatever  income 
his  estate  earned  during  her  lifetime.  The  personal  property  left  by 
the  testator  was  of  the  appraised  value  of  about  $80,000.  Included 
in  this  were  100  shares  of  stock  in  the  Marine  Bank  of  Buffalo  of  the 
par  value  of  $10,000,  but  actually  worth  $35,000  at  the  time  of  the 
death  of  the  testator.  He  had  owned  a  part  of  this  stock  since  1S67» 
and  additions  had  been  made  to  it  from  time  to  time.  In  1890  the  capital 
stock  of  the  bank  was  $200,000,  and  the  surplus  and  tmdivided  profits 
amounted  to  '$483,365.  For  10  years  prior  to  his  death  there  had  been 
dividends  annually  of  10  per  cent  on  the  stodc,  and  a  like  dividend 
was  declared  for  each  of  the  six  years  thereafter.  In  1897  the  divi- 
dends were  increased  to  15  per  cent,  and  added  to  each  year  until  in 
1904  they  a§^^regated  60  per  cent.,  in  1906  60  per  cent,  and  up  to  July 
1, 1906,  40  per  cent.  These  dividends  were  paid  to  the  plaintiff  as  they 
were  received  by  the  trustee.  The  bank  was  incorporated  under  the 
national  banking  law  in  April,  1902,  with  the  name  of  the  Marine  Na- 
tional Bank  of  Buffalo,  and  in  January,  1903,  its  capital  stock  was  in- 
creased to  $230,000.  Pursuant  to  a  resolution  of  the  directors  of  the 
bank  passed  June  30,  1906,  a  notice  was  mailed  by  the  president  to 
its  stockholders  of  a  special  meeting  to  be  held  August  16th  of  that 
year  to  vote  upon  an  increase  of  the  capital  stock  of  the  bank  to  $1,- 
500,000.   The  notice  contained  the  following: 

"Sbarefaolders  deelriDg  to  BiUtracrlbe  f or  snch  additional  stock  most  sntMCribe 
and  pay  foi  the  same  od  or  before  tbe  20Ui  day  ot  August^  X906,  wltlioat  fur- 

tber  notice." 

On  January  29th  preceding  the  surplus  and  undivided  profits  of  the 
bank  aggregated  $2,165,941.  In  anticipation  of  the  proposed  increase 
of  its  capital  stock  the  directors  of  the  bank  on  the  18th  of  July  passed 
tbe  following  resolutions : 

"Resolved,  tbat  a  dlvMend  of  6S2  i>er  cent  on  the  capital  stock  of  this  bank 
be  declared  as  of  August  15th,  1906,  payable  on  and  after  that  date." 

"Resolved,  that  In  the  matter  of  the  Increase  of  the  capital  stock  of  this 
bank,  the  president  be  authorized  to  sell  any  unsubscribed  stodc  for  the  best 
price  obtainable,  at  not  lees  than  800,  whoi  and  as  authorized  at  the  stock- 
holders' meeting." 

At  a  meeting  of  the  stockholders,  convened  agreeably  to  the  notice,  a 
resolution  was  adopted  authorizing  the  increase  of  the  capital  stock  as 
recommended  by  the  directors ;  and  this  resolution  was  also  passed  by 
the  stockholders  at  such  meeting: 

"That  each  shareholder  who  desires  to  subscribe  for  his  pro  rata  share  of 
the  new  stock  must  do  so  and  pay  for  the  same  on  or  before  Aogust  20th,  1006, 
and  that  such  new  stock  as  shall  not  have  been  subscribed  and  paid  for  by 
tbe  shareholders,  under  their  pro  rata  privilege,  on  or  before  said  20th  day 
of  August  1008,  shall  be  dlspcned  of  tqr  the  president  In  soch  manner  as  tbe 
board  of  directors  may  preecrlbe." 

Hie  added  capital  stock  was  pud  and  the  requisite  certificate  of 

approval  given  by  the  Comptroller  of  the  Currency.  On  the  15th  day 
of  August  the  amount  of  the  dividend  of  652  per  cent.,  or  $55,200,  was 
paid  by  said  bank  to  the  defendant  trust  company  as  trustee  of  the 
tiust  created  by  the  testator.   The  plaintiff  claimed  this  sum  was  in- 
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come  and  belonged  to  her ;  while  the  defendants,  as  the  ultimate  bene- 
ficiaries, contended  that  it  was  a  jpart  of  the  corpus  of  the  estate,  and 
the  legal  title  vested  in  them,  subject  to  the  payment  of  any  dividends 
which  might  thereafter  be  declared  thereon.  All  the  parties  to  the 
action  were  in  favor  of  taking  advantage  of  the  election  afforded  to 
purchase  stock,  and  an  agreement  was  accordingly  entered  into  by 
them  directing  the  trustee  to  buy  the  full  amount  of  s^d  stock  to  which 
they  were  entitled,  paying  for  It  with  the  money  derived  from  said 
dividend,  and  the  respective  rights  of  the  parties  thereto  were  to  be 
judicially  determined  unaffected  by  said  agreement. 

The  dividend  of  552  per  cent,  was  sufncient,  avoiding  fractional  di- 
visions of  shares,  to  take  care  of  all  the  increased  stock.  There  was 
left  an  excess  of  four  shares  to  be  disposed  of  by  the  directors.  As 
already  stated,  the  surplus  and  undivided  profits  at  the  death  of  the 
testator  aggregated  about  $500,000.  After  the  increase  had  been  made, 
there  was  still  left  in  surplus  and  undivided  profits  about  $900,000. 
It  is  a  stipulated  fact,  also,  that  the  present  worth  of  said  increased 
stock  is  upwards  of  $350  per  share.  This  sum  is  not  its  intrinsic  (im- 
putable value,  but  is  due  doubtless  to  the  marvelous  success  which 
liad  been  achieved  in  the  management  of  the  affairs  of  the  bank.  In 
1906  its  net  earnings  were  more  than  150  per  cent,  of  its  capital  stock 
or  about  25  per  cent,  on  a  capital  of  $1,500,000.  The  growtii  had  not 
been  spasmodic,  but  continuous  from  year  to  year,  and  it  was  therefore 
an  excellent  investment  stock.  The  submission  is  to  settle  the  disputes 
of  the  parties  and  two  questions  are  involved :  First  Who  is  entitled 
to  the  cash  dividend,  the  widow  or  the  residuary  legatees?  Second. 
Is  the  stock  purchased  a  part  of  the  principal  of  the  estate  ? 

It  is  quite  obvious  that  the  dividend  declared  by  the  directors  of  the 
bank  was  paid  whdly  from  the  earnings.  The  capital  of  the  bank  was 
small  in  view  of  the  magnitude  of  its  profits.  The  surplus  and  un- 
divided profits  had  been  accumulating  enormously  each  year.  What- 
ever they  were  designated,  they  were  clearly  the  income  which  accrued 
from  the  stock.  Had  these  profits  been  distributed  each  year  among 
the  stockholders,  there  would  be  no  question  as  to  the  right  of  the 
plaintiff  to  whatever  was  apportioned  on  the  stock  owned  by  her  hus- 
band. After  the  surplus  had  accumulated,  if  the  directors  had  declared 
the  dividend  without  increasing  the  capitd  stock,  her  title  would  be 
unquestionable.  If  the  dividend  had  not  been  reinvested,  tiie  plaintiff 
would  have  been  entitled  to  retain  it.  The  effect  upon  the  capital 
stock  of  the  declaration  of  a  dividend  is  of  no  importance  in  determin- 
ing the  relative  legal  rights  of  adverse  claimants  to  it.  As  was  said 
in  Lowry  v.  Farmers'  Loan  &  Trust  Company,  172  N.  Y.  145,  64  N. 
E.  798: 

rrbat  tbe  value  of  the  aliaret  of  sttxft  tarn  been  lessened  a  dividend  Is  a 
fact  of  no  relevancy  In  determining  the  question  of  whether  the  dividend 
is  to  be  regarded  as  incwme  to  the  life  tenant,  or  as  capital  for  tbe  remainder- 
men. That  question  will  be  determined  by  the  origin  of  the  divldaid." 

When  the  earnings  of  a  bank  remain  in  a  mass  undivided,  the  life 
tenant  can  make  no  claim  to  his  proportion  of  them.  One  who  invests 
in  a  bank  must  ^oept  the  management  of  its  affairs  by  the  directors. 
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If  they  elect  to  make  small  dividends  and  hoard  a  large  balance  for 
future  WMitingencies,  adding  to  the  value  of  the  stock,  thdr  determina- 
tion cannot  m  interfered  with,  unless  their  discretion  has  been  greyly 
abused.  The  directorate  has  control  within  reasonable  bounds  at  least. 
Wlien,  however,  they  separate  s<nne  part  from  the  general  fund  and 
distribute  it  among  the  stockholders,  thdr  authority  over  the  part  dis- 
tributed ceases.  They  must  act  before  the  earnings  can  be  treated  as 
income,  or,  as  anything,  except  as  appurtenant,  an  incident  to  the  stock 
itself.  When  they  have  once  acted  in  the  manner  indicated,  the  part 
separated  from  the  general  mass  becomes  income.  The  directors  of 
the  Marine  National  Bank  formally  declared  the  dividend.  In  other 
words,  they  made  the  separation  which  is  alone  essential  to  sever  their 
connection  with  the  part  cut  from  the  general  mass;  and  that  transfers 
the  part  severed  to  the  life  tetiant.  An  entirely  distinct  question  is 
involved  in  the  ownership  of  the  stock  purchased.  The  testator  owned 
100  shares  of  stock  in  this  bank  when  he  died.  The  certificates  evi- 
dencing his  title  are  held  by  the  defendant  trustee,  and  comprise  a  part 
of  the  corpus  of  the  estate.  This  principal  is  to  pass  to  the  defend- 
ant beneficiaries,  and  the  income  accruing  from  this  stock,  when  sepa- 
rated from  the  principal  to  which  it  is  appurtenant,  belongs  to  the 
life  tenant.  The  right  to  purchase  is  an  incident  to  the  ownership 
of  the  stock.  It  exists  because  the  stock  exists,  and  the  value  of  the 
right  is  dependent  upon  the  value  of  the  stocJc.  The  dividend  de- 
clared by  the  directors  was  payable  in  cash  and  from  the  income,  and 
belonged  absolutely  to  the  life  tenant.  It  was  her  property,  and  the 
trustee  had  no  control  over  it.  Disconnected  from  this  cash  dividend 
was  the  right  to  purchase  additional  stock,  which  right  as  a  mere  priv- 
ilege was  supposed  to  be  worth  nearly  $140,000.  The  widow  was  not 
obliged  to  invest  her  money  in  that  stock.  The  trustee  had  the  deter- 
nuning  dioice  in  tbat  matter  because  the  right  pertained  to  the  stock. 

In  that  condition  of  affairs,  the  parties,  realizing  the  wisdom  of 
buying  the  stock,  whatever  might  be  their  respective  legal  rights,  en- 
tered mto  the  agreement  contained  in  the  record.  In  accordance  with 
its  terms  the  stock  was  to  be  purchased  with  the  cash  dividend,  and, 
if  it  was  determined  that  the  cash  belonged  to  the  plaintiff,  the  trans- 
action was  to  be  treated  as  a  loan  by  her  to  the  trustee,  and  the  stock 
held  as  security  for  the  loan.  If,  merefore,  the  stock  purchased  be- 
longs to  the  estate — is  a  part  of  tiie  trust  funds — the  dividends  here- 
after declared  upon  it  are  payable  to  the  widow,  and  the  increment  not 
separated  by  dividends  goes  to  the  residuary  beneficiaries  iipon  the 
death  of  Mrs.  Richmond  precisely  the  same  as  if  no  increase  hiad  been 
made  in  the  capital  stock.  It  is  imimportant  whether  the  consent  of 
Mrs.  Richmond  was  essential  to  enable  the  trustee  to  purchase  this 
stock,  for  she  gave  her  consent,  and  the  trustee  has  acted  upon  it.  Un- 
less there  is  some  legal  objection  to  that  course,  it  would  seem  equi- 
table, in  the  first  place,  that  the  dividend,  which  is  the  transfer  of  a 
part  of  the  earnings  of  the  bank,  should  be  paid  to  the  widow;  and, 
second,  that  the  new  stock  should  be  purchased  by  the  trustee  from 
the  general  funds  of  the  estate  and  the  certificates  be  held  by  it  in 
common  with  the  other  trust  property. 

I  find  nothing  in  the  authorities  to  prevent  such  a  solution  of  the 
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difficulty.  -  This  diridend  is  distinguishaUe  from  one  payable  in  stock. 
In  a  dividend  of  ^t  character  no  cash  passes  to  tius  life  tenant,  or 
to  any  one,  and  the  dividend  is  the  mere  transfer  of  so  much  income 
to  stock  account.  In  this  instance  the  widow  gets  in  cash  every  cent 
which  has  been  declared  as  a  dividend.  She  is  not  entitled  to  bgth 
the  cash  and  the  right  to  acquire  additional  stock,  which  is  derivable 
solely  from  the  original  stock,  and  which  is  not  owned  by  her.  The 
distinction  mentioned  is  well  recognized  by  the  authorities.  In  Matter 
of  Kemochan,  104  N.  Y.  618, 11  N.  E.  149,  the  court,  in  commenting 
upon  the  privilege  to  purchase  stock  as  between  the  life  tenant  and  the 
remamderman,  say  at  page  630  of  104  N.  Y.,  and  page  154  of  11  N.  E. : 

prlTllege  or  Qiptloa  was  to  snbocrllw  for,  and  take  at  par  one  or  more 
brnids  or  sbares  of  Mode  for  a  certain  nnmbw  of  sbarea  of  stock  already  beld 
by  tbe  estate  TbB  rlgbt  to  subscribe  belonged  to-  the  tmst  estate  and  accrued 
npon  condlti(Hi  the  estate  cboee  to  pay  for,  or  purchase  the  bonds  or  stock. 
If  the  option  was  accepted,  the  purchase  operated  to  Increase  the  capital  or 
diange  its  manner  of  Investment,  and.  If  not  acc^ted,  the  life  tenant  could 
neither  complain  of  tbe  choice  of  the  trastees,  nor  In  any  way  control  tbelr 
dlscreticH).  We  think  Its  value  did  not  belong  to  her,  and  that  tbe  dedsloni 
of  tbe  r^eree  and  surrogate  in  r^ard  thereto  were  correct'* 

In  McLouth  v.  Hunt,  154  N.  Y.  179,  48  N.  E.  548.  39  L.  R.  A.  230, 
which  involved  a  controversy  between  life  tenants  and  remaindermen, 
the  testator  owned  shares  of  stock  in  the  Western  Union  Telegraph 
Company.  The  capital  stock  was  increased  and  a  stock  dividend  is- 
sued from  the  earnings,  and  it  was  held  that  the  same  belonged  to  the 
life  tenant  There  was  no  payment  in  cash,  no  dividend  had  been 
declared  in  10  years,  and  the  only  way  the  benefit  of  the  income  could 
inure  to  the  life  tenant  was  by  vesting  in  her  the  ownership  of  the 
stock.  In  Lowry  v.  Farmers  Loan  &  Trust  Company,  172  N.  Y. 
137,  64  N.  E.  796,  the  Pullman  Car  Company  declared  a  dividend 
payable  from  the  income  in  certificates  of  stock,  and  it  was  held  to 
belong  to  the  life  tenant.  Here,  again,  it  was  not  a  cash  dividend, 
and  the  life  tenant  received  no  money.  In  these  cases  it  will  be  noted 
the  dividend  was  of  certificates  of  stock  from  the  earnings.  The  dis- 
tinction in  the  present  case  is  that  here  the  dividend  was  in  cash,  and 
the  life  tenant  is  entitled  to  it.  That  dividend  is  entirely  distinct  from 
tiie  right  attaching  to  the  stock  to  acquire  new  stock,  and  which  the 
trustee,  as  the  representative  of  all  the  parties  in  interest,  may  pur- 
chase out  of  the  trust  funds  precisely  the  same  as  it  may  make  any 
other  mvestment.  In  Robertson  v.  De  Brulatour,  188  N.  Y.  301,  80 
N.  E.  938,  these  authorities  were  reviewed ;  and  in  that  case  tiiere  was 
a  right  to  subscribe  for  additional  stock,  and  the  court  recognized  that 
privilege  as  an  incident  to  the  stock  itself,  and  said  at  page  315  of 
188  N.  Y.,  at  page  943  of  80  N.  E. : 

**Tbe  questions  as  to  the  new  shares  of  stock  purchased  the  trustees  In 
the  exercise  of  their  right  to  subscribe  therefor,  and  as  to  the  sums  of  mou^ 
received  toy  them  from  sales  of  subscription  rights  upon  the  stocks  given  by 
tbe  will  In  creatlfHi  of  the  trust,  were  correct^  decided  In  favor  of  tbe  re- 
maindermen." 

The  r^ht  to  subscribe  allowed  to  the  holders  of  stock  was  not  avail- 
ed of  in  that  case,  but  was  sold  by  the  trustees,  and  the  court  held  the 
avails  were  a  part  of  the  trust  funds.   In  the  opinion  delivered  in  the 
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Appellate  Division  (Robertson  v.  De  Brulatour,  111  App.  Div.  883,  98 
N.  Y.  Supp.  15)  the  court  in  discussing  this  phase  of  the  oontroversy 
used  this  language  at  page  896  of  111  App.  Div.,  page  23  of  98  N.  Y. 

Supp. : 

"Whea  the  corporation  ^ve  to  the  existing  Btockholders  a  right  to  subscribe 
to  Its  capital  stock  at  a  price  fixed,  there  was  nothing  in  this  right  ot  the 
nature  of  a  dividend  or  distribution  of  profits.  It  was  a  rl^t  wblch  ac- 
crued to  the  owners  of  the  stodc  as  an  incident  to  Its  ownwslilp.  If  the  ownw 
of  the  stock  had  accepted  the  option  and  had  subscribed  to  the  stodc,  the  stofft 
BO  subscribed  and  paid  for  oat  of  the  capital  of  the  trust  would  be  dearly  a 
part  of  the  trust  property,  and  any  increase  in  the  value  of  that  stocfe  aftw 
its  subscription  would  accrue  to  the  capital  of  the  trust  The  trustees,  not 
being  In  a  posltlmi  to  make  these  subscrlpttons,  sold  the  right  to  subseribe, 
and  the  proceeds  realised  from  a  sale  of  tills  right  was  a  part  of  tbe  capital 
of  the  trust." 

If  the  stock  had  been  sold  in  the  open  market,  the  avails  would  have 
gone  into  the  surplus  and  undivided  profits,  and  the  life  tenant  would 
have  received  only  the  benefit  therefrom  accruing  upon  the  declaration 
of  dividends  from  time  to  time.  In  Stewart  v.  Phelps,  71  App.  Div. 
91,  75  N.  Y.  Supp.  526  (affirmed  173  N.  Y.  621,  66  N.  E.  1117,  on 
opinion  below),  uie  will  of  Phelps  created  a  trust,  the  income  and 
profits  of  which  were  to  be  paid  to  his  daughter  semiannually.  The 
property  consisted  largely  of  stocks  and  bonds,  including  stock  of  the 
Chicago  &  Alton  Railroad  Company.  The  privilege  of  subscribing  to 
new  stock  was  given  to  the  stockholders  of  this  company.  The  trus- 
tees under  the  Phelps  will  did  not  accept  the  privilege,  but  sold  the 
right  in  the  market,  and  the  life  tenant  daimed  the  avails  beloiu^ed  to 
her,  but  the  court  held  they  were  a  part  of  the  trust  estate.  It  said 
at  page  97  of  71  App.  Div.,  page  630  of  75  N.  Y,  Supp. : 

"If  the  trustees  had  subscribed  to  this  stodc,  they  would  have  used  the  prin- 
cipal of  the  trust  fund  and  would  have  been  ttititled  to  that  stock  as  prin- 
cipal ;  but,  in  their  discretion,  they  concluded  not  to  accept  that  rlglit  to  sub- 
scribe^ and,  because  the  stodc  was  of  greater  value  than  they  would  have  had 
to  pay  the  company  for  It,  they  realized  this  amount  It  certainly  was  not 
Income  or  a  dividend  on  the  stock.  What  the  trustees  had  was  a  right  to 
subscribe  for  stock,  which,  if  the  right  had  been  exercised,  would  have  resulted 
In  an  Investment  of  the  trust  estate;  and  the  situation  was  no  differrat  than 
if  tbe  trustees  had  subscribed  for  the  sto<^  and  subsequently  sold  it  at  an  in- 
crease. We  do  not  think  that  this  could  be  said  to  be  rentst  liuwme.  Issues  or 
profits." 

The  text-books,  so  far  as  I  have  been  able  to  find,  give  a  like  con- 
litruction  to  this  proposition.  Cook  on  Corporations  {5th  Ed.)  §  559 ; 
Helliwell  on  Stock  and  Stockholders,  §  323 ;  9  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  pp.  717,  718.  The  principle  is  clearly  stated  as  follows 
in  Cook  on  Corporations,  §  669 : 

"The  right  to  subscribe  for  new  shares  at  par  upon  an  Increase  of  tbe 
capital  8to<^.  which  Is  an  incident  of  the  ownersdiip  of  the  stock,  does  not 
belong  as  a  privilege  to  the  life  tenant  but  such  an  Increment  must  be  treated 
as  capital,  and  be  added  to  the  trust  fund  for  the  benefit  of  tbe  remainder- 
men. This  Is  equally  the  rule  whether  the  trustee  subacrlbes  for  the  new 
stock  for  the  benefit  of  the  trust  or  sells  tiie  right  to  subscribe  for  a  valuable 
consideration.  In  either  event  the  Increase  goes  to  the  corpus.  •  •  *  The 
subsequent  IncMue.  however,  of  such  Increase  b^ongs.  during  the  continuance 
of  tbe  life  teaaney.  to  the  life  tenant  as  InoHue.  The  new  tfiares  are  part 
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of  the  corpus,  and  the  life  tenant,  being  entitled  to  the  Income  from  the 
corpxiB,  takes  tbe  income  from  tbe  accretions  tbereto." 

The  same  rule  prevails  where  additions  to  the  plant  of  a  manufactur- 
ing corporation  have  been  construed  in  controversies  between  the  life 
tenant  and  the  remaindermen.  Accumulations  often  ^o  into  the  busi- 
ness, and,  in  fact,  make  up  a  part  of  the  working  capital,  although  no 
chai^  in  the  nominal  stock  may  be  made.  Dividends  may  not  be 
declared  at  all,  but  by  (x>mmon  consent  tiie  business  is  extended  from 
year  to  year,  and  the  tangible  property,  real  estate,  machinery,  and 
visible  assets  are  added  on  and  all  from  the  profits.  Stoddioldera  thus 
have  sanctioned  this  method,  and  have  recognized  the  absorptions  of 
the  accretions  into  the  actual  capital  as  necessary  in  ^e  extension  of 
the  business.  These  accumulations  are  held  to  represent  capital  stodc 
and  pass  to  the  remaindermen,  rather  than  to  the  life  tenant  Chester 
v.  Buffalo  Manufacturing  Company,  70  App.  Div.  443,  75  N.  Y.  Supp. 
428 ;  Gibbons  v.  Mahon,  136  U.  S.  649,  10  Sup.  Ct  1057,  34  h.  Ed. 
625 ;  Matter  of  Rogers,  161  N.  Y.  108,  66  N.  E.  393.  The  privilege 
of  subscribing  for  this  stock  belonged  to  the  trustee  as  the  holder  of 
the  stodc  in  common  with  the  other  property  of  the  testator  for  the 
purposes  of  the  trust  whidi  he  has  created.  When  purchased,  the 
dividends  which  may  be  declared  from  time  to  time  are  to  be  paid  to 
the  plaintiff,  and,  upon  her  death,  the  stock,  with  the  other  property 
held  by  the  trustee,  should  be  disposed  of  in  accordance  with  the  will 
of  the  testator. 

Judgment  should  be  ordered  adjudging  the  plaintiff  the  owner  of 
the  cash  dividend  of  $55,200,  and  that  the  investmoit  of  that  sum  in 
the  new  stock  is  a  loan  by  the  plaintiff  to  the  trustee  in  accordance  with 
the  agreement  of  the  parties,  that  the  right  to  purchase  said  stodc  be- 
longed to  the  trustee,  and  the  stock  so  purchased  is  a  part  of  the  prin- 
cipal and  corpus  of  the  estate.    So  ordered.   All  concur. 


WARDEN  T.  CITT  OF  NEW  YORK  et  aL 
{Supreme  Oonrt,  AK>ellate  DlvlBlon,  Second  Department  Jannaiy  17,  1908.) 
1.  MnnioiPAi.  OoBPOUTioifs— GouBie— Aonons  n»  IiiJUBU»--OBBniuoiioN 

OF  SiDKWALK  WhIU  MaKINO  IkPBOVEMERTS. 

In  an  action  for  special  Injuries  from  a  pnbllc  nnlsance,  It  appeared 
that  defendant  contractors  were  repairing  certain  sewers  under  a  con- 
tract with  defendant  city  wtitti.  ptovlded  that  the  sidewalks  and  street 
shonld  be  kept  clear  and  free  for  the  passage  ot  pedestrians,  carriages, 
etc.  unless  otherwise  authorized  by  special  permission  in  writing  from 
the  engineer.  The  eewer  was  al(Mig  the  north  ^de  of  a  street,  and  the 
contractors  completely  obstructed  the  sidewalk  and  part  of  the  street  on 
that  side,  and  placed  a  large  tool  chest  on  the  south  sidewalk  between 
the  curb  and  the  flagged  portion,  where  it  remained  for  some  time.  The 
corer  of  the  chest,  when  open,  extended  part  way  over  the  flagged  por- 
tion, and  i^alntiff,  an  11  year  old  girl,  was  seriously  injured  by  running 
into  the  cover  in  tbe  du*  of  the  evening  while  at  play.  The  permit  to 
open  tbe  street  provided  that  the  engineer  in  charge  should  determine 
how  much  of  the  streets  the  contractor  ml^t  occupy ;  but  there  was  no 
showing  of  any  permission  to  occupy  auy  part  of  the  sidewalk.  Held, 
that  tbe  obstmctlcm  was  a  nuisance,  since  the  cheat  was  habltnally  on  tiie 
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■Idewalk,  and  tliat  the  jniy  were  not  entitled  to  consider  whether  placli« 
It  there  wu  an  Incident  reasonably  necessary  to  the  performance  of  the 

contract 

[Ed.  Note.— For  cases  In  point,  see  Gent  Die  toI.  86^  Unnlctpftl  Ou- 
poratlons,  |  1631.] 

S.  Buck— Statvtobt  Pbotzszoh— Oonsmranoii. 

Greater  New  York  Charter,  Laws  1901,  p.  28,  c.  466, 1  CO,  prortdlng  that 
the  board  of  aldermen  ^all  not  have  power  to  authorize  the  placing 
or  contlnning  of  any  obstruction  upon  any  sidewalk,  except  the  temporary 
occupation  thereof  during  the  erection  or  repairing  of  a  building  on  a  lot 
opposite  the  same,  does  not  authorize  dty  contractors  to  place  a  tool  chest 
on  a  sidewalk  while  repairing  a  sewer  on  the  opposite  side  of  the  street. 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig.  tcL  86^  Uunlc^  Cor- 
pora tlons,  I  1631.] 

Jenks  and  Miller,  JJ.,  dissenting. 
Appeal  from  Trial  Term,  Kings  County. 

Action  by  Irene  Warden,  an  infant,  by  her  guardian  ad  litem,  agjunst 
the  city  of  New  York  and  others.  From  a  judgment  for  defendant, 
and  an  order  denying  a  new  trial,  plaintiff  apptals.  Reversed,  and  new 
trial  granted. 

Amied  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
RICH,  and  MILLER,  JJ. 

Robert  Stewart,  for  appellant. 

Tames  IX  Bell,  for  respondent  dty  of  New  York. 

Theodore  H.  Lord,  for  respondents  Mumy  and  StewarL 

WOODWARD,  J.  The  plaintiff  in  this  action,  a  girl  of  11  year* 
at  the  time  of  the  accident,  was  seriously  injured  by  running  against 
a  projecting  cover  of  a  tool  box  used  by  the  defendants  Murray  and 
Stewart,  contractors,  while  engaged  in  repairing  certain  sewers  under 
a  contract  with  the  city  of  New  York.  The  action  was  tried  on  the 
part  of  the  plaintiff  on  the  theory  that  the  pladng  of  this  tool  box 
upon  the  sidewalk  constituted  an  obstruction  of  the  street  amountii^ 
to  a  public  nuisance^  and  tfiat  the  plaintiff,  having  suffered  special  dam- 
ages, was  entitled  to  recover,  independently  of  any  question  of  neg- 
ligence. The  pleadings  justified  this  election,  and  the  jury  has  found 
in  favor  of  the  defendant.  The  principal  questions  involved  in  this 
appeal  relate  to  the  charge  of  the  court  in  connection  with  certain 
rulings  on  the  admission  of  evidence. 

The  contract,  made  in  the  usual  form  for  such  work,  provided  that 
the  contractors  should  supply  "all  the  material  and  labor,  and  all  the 
scaffolding,  tools,  derricks,  tackle,  implements,  and  appliances  neces- 
sary or  proper  for  the  purpose,"  and  to  perform  the  work,  and  to  "con- 
struct and  complete  the  above-described  sewer  and  appurtenances,  to- 
gether with  all  the  work  incidental  thereto,  of  the  dimensions,  in  the 
manner  and  under  the  conditions  set  forth  in  the  specifications." 
Among  the  conditions  in  the  specifications  was  one  that: 

"Not  more  than  200  feet  of  trmdi  shall  be  opened  at  any  me  time  In  adr 
vance  of  the  complete  building  of  the  sewer,  nnleas  wrlttoa  order  of  tlift 
wglneer,  and  for  a  distance  therein  qyectfled.** 
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And  that: 

"At  all  times  tbe  gutters  shall  be  kept  open  for  Borface  drainage,  and  the 
street  and  sidewalks  sball  be  k^  dear  and  free  for  tbe  passage  of  carts, 
wagons,  carriages,  and  street  or  steam  railroad  cars,  or  pedestrians,  unless 
when  otbwwlse  antborised  }xy  special  pmnlssliHi  tai  wrltli^  fKnn  the  engineer." 

There  is  no  pretense  that  the  defendant  contractors  had  any  special 
permit  to  occupy  the  sidewalks  for  any  purpose  whatever.  It  is  not 
pretended  that  the  street  where  this  accident  occurred  had  been  dosed 
or  blockaded;  but  it  is  admitted  that  it  was  held  open  for  public  use 
during  the  progress  of  this  work.  The  sewer  was  being  constructed 
on  Pacific  street,  and  the  accident  owurred  near  the  corner  of  Carlton 
avenue,  and  the  tool  box,  a  chest  some  »ght  feet  long,  three  feet  wide, 
and  five  feet  high,  was  placed  upon  the  sidewalk  on  the  south  side  of 
Pacific  street,  where  the  plaintiff  was  injured  by  running  against  a 
cover  of  a  portion  of  this  chest  hanging  out  over  the  flagstone  walk, 
where  she  was  playing  just  at  dusk  on  the  16th  day  of  November,  1904. 
The  sewer  trench  was  being  dug  about  eight  feet  from  the  curb  on  the 
north  side  of  the  street.  The  dirt  from  this  sewer  trench  filled  the 
eight  feet  of  space  between  the  curb  and  the  trendi,  and  encroached 
upon  the  north  walk.    One  witness  testifies  that: 

"There  was  no  passageway  whatever  on  the  north  aide  of  Pacific  street, 
on  the  sidewalk  left  by  us.    It  was  blo<&ed  oft." 

The  material  and  brick  and  lumber  and  stuff  were  put  on  the  south 
side  of  the  trench,  leaving  a  roadway  about  12  feet  wide  between  this 
material  and  the  south  curb.  The  tool  chest  in  question  had  been 
placed  upon  the  south  sidewalk,  between  tiie  curb  and  the  flagging, 
which  did  not  extend  the  full  width,  and  the  cover  of  a  portion  of  this 
chest,  when  open,  projected  over  the  flagging;  and  it  was  here  that 
the  plaintiff  was  injured  by  running  into  the  same  while  at  play  with 
some  other  girls  of  her  own  age.  This  chest  had  been  in  its  then 
location  for  some  little  time,  and  the  contractors  claim  the  right  to  have 
it  there  upon  the  theory  that  it  was  reasonably  necessary  to  have  a 
tool  ciiest,  and  that  under  their  contract  with  uie  city,  and  a  general 
permit  to  open  the  street  for  the  purpose  of  performing  their  contract, 
their  chest  was  lawfully  upon  the  sidewalk,  and  that  they  are  answer- 
aJ)le  only  for  negligence  in  connection  with  its  use.  Under  the  permit 
which  is  in  evidence  there  is  merely  a  general  permission  to  open  the 
street  for  the  purposes  of  tiie  work,  and  it  is  provided  that  the  "engfineer 
or  inspector  m  diaige  will  determine  how  much  of  the  above-named 
streets  the  contractor  may  occupy,"  which  is  in  harmony  with  the  pro- 
visions of  the  contract  and  its  specifications.  The  defendants  do  not 
show  that  they  had  any  special  permission  to  occupy  the  south  side- 
walk, or  anv  part  thereof,  assuming  that  such  permission  might  be 
given.  Under  their  contract  the  sidewalks  were  to  be  kept  clear  and 
free,  except  by  special  permission  in  writing.  Yet  the  evidence  shows 
condusivdy  that  they  not  only  a)mpletely  obstructed  the  street  and 
sidewalk  from  a  point  10  feet  or  more  south  of  the  north  curb  line, 
but  that  they  crossed  over  the  open  roadway  of  some  13  feet  and  placed 
an  obstruction  upon  the  south  sidewalk ;  and  the  learned  court  at  the 
trial  charged  the  jtu*y,  over  the  objection  and  exception  of  the  plain- 
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tiff,  that  they  had  a  right  to  consider  whether,  in  the  performance  of 
this  contract,  it  was  reasonably  necessary  for  those  contractors  to 
have  upon  the  sidewalk  this  tool  box,  and  that  they  had  a  right  to  con- 
sider whether  the  placing  of  this  tool  box  there  was  an  inddent  reason- 
ably necessary  to  the  performance  of  this  contract  The  court  was 
requested  to  charge  thiU,  as  the  contract  "specifically  provides  that  the 
sidewalk  shall  be  kept  entirely  free  from  obstructions,  unless  specially 
authorized  in  writing  by  the  engineer,  in  the  absence  of  any  proof  on 
the  part  of  the  defendants  of  any  such  special  permission,  tl^s  obstruc- 
tion of  the  highway  constitutes  a  nuisance."  lliis  request  was  refused, 
and  exception  was  noted. 

It  seems  to  me  tiiat  the  diarge,  and  this  refusal  to  chaise,  constitute 
reversible  error.  It  is  no  answer  to  the  charge  of  nuisance  that,  even 
witii  the  obstruction  in  the  highway,  there  was  room  for  pedestrians, 
nor  that  the  obstruction  itself  is  not  a  fixture.  If  it  be  permanently, 
or  even  habitually,  in  the  highway,  it  is  a  nuisance.  Cohen  v.  Mavor 
cjf  New  York,  113  N.  Y.  632,  536,  21  N.  E.  700,  4  L.  R.  A.  406,' 10 
Am.  St.  Rep.  506.  This  tool  diest  was  habitually  in  the  hi^way.  It 
was  at  a  point  which  the  defendants  had  stipulated  should  be  free  from 
obstructions,  except  under  special  permission,  and  no  such  special  per- 
mission was  shown.  Under  the  case  cited  I  am  unable  to  understand 
how  it  can  be  held  that  the  placing  of  this  huge  chest  upon  the  south 
sidewalk,  remote  from  the  work  under  construction,  did  not  constitute 
a  public  nuisance,  practically  so  recognized  under  the  contract,  and  the 
plaintiff  was  clearly  entitled  to  have  this  charged. 

It  is  uiged  on  behalf  of  the  city  that  it  had  a  right  to  obstruct  the 
sidewalk  in  connection  with  this  work,  and,  by  inference,  that  the  charge 
of  the  learned  court  was  correct,  because  its  contractors  had  a  right 
to  do  the  things  which  the  city  might  itself  do.  This  right  is  claimed 
to  grow  out  of  the  provisions  of  section  60  of  the  Greater  New  York 
charter  (Laws  1901,  p.  28,  c.  466)  by  inference.   The  provision  is  that : 

"The  board  of  aldermen  shall  not  hare  power  to  authorize  the  placing  or 
continuing  of  any  encroachment  or  obatmctlon  vpm  any  street  or  sidewalk, 
except  the  temporary  occupation  thereof  during  the  erectlm  or  repairing  of  a 
building  on  a  lot  opposite  the  same." 

Just  how  this  can  help  the  defendants  I  am  unable  to  understand. 
It  would  rather  seem  to  sustain  the  plaintiff's  position,  under  the  rule 
that  the  expression  of  one  thing  necessarily  excludes  all  others,  and 
neither  the  city  nor  the  other  defendants  occupy  the  position  of  abut- 
ting owners. 

It  seems  to  me  entirely  obvious  that  the  placing  of  this  diest  upon 
the  south  sidewalk  on  Pacific  street  has  no  higher  warrant  of  authority 
than  would  be  the  case  if  the  same  had  been  placed  upon  Carlton 
avenue.  The  defendants  would,  undoubtedly,  have  the  ri^ht  to  place 
materials  upon  the  ground,  under  the  direction  of  the  engineer  or  in- 
spector as  to  the  space  which  might  be  occupied  for  such  purpose, 
under  the  city's  undoubted  right  to  occupy  the  street  for  the  purpose 
of  performing  a  public  work;  but  to  say  that  a  contractor  has  the  right 
to  obstruct  one  sidewalk,  in  disregard  of  his  contract,  to  take  up  more 
than  half  of  the  highway,  and  then,  consulting  his  own  convenience, 
to  cross  over  the  intervening  way  of  13  feet  and  place  an  obstruction 
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Upon  the  south  sidewalk,  an  obstruction  which  would  concededly  con- 
stitute a  nuisance  if  placed. upon  any  other  street,  is  giving  a  license 
which  the  law  does  not  justify.  It  disregards  the  interests  of  the  pub- 
lic in  the  highway,  and  it  ought  not  to  be  tolerated.  It  seems  to  me 
that  the  case  of  Cohen  v.  Mayor,  supra,  defining  a  nuisance,  is,  under 
the  facts  disclosed  by  this  reconl,  conclusive  against  the  defendants, 
and  that  the  case  was  presented  to  the  jury  under  an  erroneous  state- 
ment of  the  law,  which  the  plaintiff  has  a  right  to  have  corrected  here. 
See  Godfrey  v.  City  of  New  York,  104  App.  Div.  357,  93  N.  Y.  Supp. 
S99. 

I  think  the  judgment  and  order  appealed  from  should  be  reversed. 

Judgiu«it  and  order  reversed,  and  new  trial  grauted;  coBts  to  abide  tbe 
erent  AU  concur,  except  JENK6  and  MILLER,  JJ.,  who  dissent 


ORAT  T.  IZABD. 

{Supreme  Court,  Appellate  Division,  Second  Department   January  10,  1906.) 

Bboksbs— Action  ros  Cohmisoion— CLOSina  of  GonTBACi^EvioERCE. 

I^vidence  In  an  acticm  by  a  broker  for  comml8Blon>  for  sale  of  real  estate 
held  insufficlrat  to  sustain  a  Jadgmoit  for  plaintiff,  on  the  ground  tbat 
tbe  ctmtxact  between  tin  vendor  and  trayer  was  doaed,  with  the  provlalOD 
that  the  mortgage  for  the  balance  of  purchase  money  should  contain  a 
.  release  danse,  rather  than  that  tbe  meeting  was  adjourned  for  the  pnr^ 
pose  of  seeing  whether  the  vendor  could  use  sndb  a  mortgage,  whldi  be 
afterwards  r^sed  to  take,  preventing  a  sale. 

[Ed.  Note^For  cases  In  point,  ne  Cent  Dig.  vol  8,  Broken,  I 

Hooker,  J.,  dlss^tlng. 

Appeal  from  Municipal  Court,  Borough  of  Queens,  Second  District. 

Action  by  Joseph  M.  Gray  against  Ralph  Izard.  From  a  judgment 
ioT  plaintiff,  defendant  appeals.   Reversed,  and  new  trial  ordered. 

Argued  before  WOODWARD,  JENKS.  HOOKER,  RICH,  and 
GAYNOR,  JJ. 

R.  W.  Kellogg,  for  appellant 
James  A.  Gray,  for  respondent. 

JENKS,  J.  Hiis  is  an  appeal  from  a  judgment  of  the  Munidpal 
Court  in  favor  of  the  plaintiff  and  against  the  owner  of  real  estate  for 
broker's  commissions.  The  broker  brought  together  the  agent  of  the 
proposed  purchaser  and  the  owner  to  execute  a  contract,  and  a  draft 
thereof  was  submitted  to  the  owner.  After  discussion  the  matter  was 
adjourned  by  mutual  consent  until  the  following  day.  The  witnesses 
do  not  differ  materially  as  to  many  of  the  occurrences  at  that  meeting. 
The  clash  is  over  the  question  as  to  what  was  settled  between  the  pro- 
posed purchaser  and  the  defendant,  and  what  was  unsettled  when  the 
adjournment  was  taken.  The  purchase  price  was  $15,000,  of  which 
$1,000  was  due  at  once,  $4,000  on  January  1,  1907,  and  $1,000  to  be 
secured  by  a  first  mortgage.  Possession  was  to  be  given  on  July  1, 
1907.  The  purchaser  (or  at  least  her  agent),  the  broker,  an  attorney 
representing  the  purchaser,  the  defendant,  and  an  attorney  who  had 
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come  in  to  represent  the  regular  counsel  of  the  defendant,  attended  the 
meeting.  A  draft  omtract  proposed  by  the  purchaser  was  submitted 
to  tlie  defendant  It  contained  the  terms  which  I  have  stated,  and 
■also  a  provision  that  the  mortgage  should  contain  a  release  clause.  The 
defendant  drew  back  on  account  of  the  release  clause.  He  said  that 
he  was  ignorant  of  the  effect  of  such  provision,  that  he  wished  to  use 
the  mortgage  as  collateral  for  a  loan,  and  that  he  did  not  know  whether 
a  bank  would  as  readily  lend  him  money  and  take  the  mortgage  as 
security  if  it  contained  such  provision.  He  asked  the  attorney  who 
represented  the  purchaser  (and  who  also  was  an  attorney  for  defend- 
ant's bank,  but  not  as  such  attorney)  if  he  could  advise  him.  He  asked 
his  own  attorney.  The  first  attorney  said  to  him :  As  "a  rule  every- 
body, even  the  banks,  are  very  shy  of  taking  mortgages  witfi  release 
clauses."  The  second  attorney  declined  to  advise  him.  At  defend- 
ant's suggestion,  the  plaintiff  went  downstairs  to  defendant's  bank  to 
ascertain  the  disposition  of  the  bank  as  to  such  a  mortgage,  and,  re- 
turning, said  he  could  not  find  either  one  of  the  officers  who  could 
answer  that  inquiry.  The  defendant  also  said  that  he  wished  to  sub- 
mit the  draft  contract  to  his  regular  counsel.  The  plaintiff's  witnesses 
testify  that  the  purchaser  then  spoke  up,  and,  giving  his  reasons^  said 
that  the  matter  as  to  its  terms  must  be  closed  then  and  there,  or  not 
at  all;  that  he  did  not  object  to  an  adjournment,  so  far  as  the  legal 
aspects  of  the  contract  were  concerned,  in  order  tiiat  defendant  might 
consult  counsel,  but  it  must  not  be  for  any  other  purpose;  and  that 
the  defendant  then  said  the  contract  was  satisfactory,  save  that  he 
wished  to  consult  his  counsel.  On  the  other  hand,  the  defendant  and 
his  witnesses  testify  that  the  purchaser  said  that  if  defendant  wished 
to  consult  his  counsel  on  the  legal  aspects  it  was  all  right,  but  if  <te- 
fendant  wished  to  consult  him  on  the  business  part —  Whereupon  tlie 
defendant  replied  that  he  did  not  wish  to  consult  his  cotmsel  on  the 
business  part,  but  the  banks,  and  that  he  would  consult  the  banks,  and 
thereupon  the  adjournment  was  takea  in  order  that  he  might  ccMUult 
counsel  and  determine  the  effect  of  the  release  clause  on  the  mortgage 
if  he  sought  to  borrow  money  on  its  security. 

It  is  not  disputed  that  the  defendant  thereafter  notified  the  purchaser 
that  he  could  not  use  the  mortgage  with  the  release  clause,  and  that 
he  declined  to  proceed  with  the  affair.  As  the  result  reached  at  the 
time  of  adjournment  has  no  precise  statement,  the  proof  thereof  de- 
pends upon  the  testimony  of  the  witnesses  as  to  what  was  said,  what 
was  settled,  and  what  was  left  open  when  the  discussi(»i  closed,  llie 
burden  of  proof  was  upon  the  plaintiff.  It  seems  to  me  that  he  did 
not  sustain  it  It  is  not  a  question  of  what  the  purchaser  understood, 
or  what  the  defendant  understood,  but  upon  what  propositions  the 
minds  met.  It  does  not  seem  probable  that  the  defendant,  who  de- 
sired to  use  the  security  which  represented  two-thirds  of  the  consid- 
eration, who  objected  to  its  proposed  form,  who  said  he  was  ignorant 
of  the  effect  of  the  clause,  who  was  informed  by  those  whom  he  could 
consult  then  that  such  clause  would  probably  impair  its  proposed  use 
by  him,  who  tried  then  and  there  to  ascertain  whether  he  could  use  it 
at  his  bank,  and  who  said  that  he  would  not  close  the  matter  imtil  he 
could  be  assured  on  that  point,  would  have  yielded  so  vital  a  point* 


Digitized  by  Google 


Snp-Ct) 


BDBGHBK  V.  ERIE  B.  <X>. 


8U 


and  that  the  adjournment  then  consented  to  was  taken  with  the  dear 
understanding  of  both  parties  that  the  only  question  open  was  the  legal 
effect  of  a  draft  contract.  It  is  true  that  the  plaintiff  testifies  that  he 
had  theretofore  communicated  all  of  the  terms  over  the  telephone  to 
tiie  defendant,  who  accepted  them ;  but  this  is  denied  by  the  defend- 
ant and  his  denial  is  strengthened  by  the  letter  put  in  evidence  bv  the 
plaintiff,  which  defendant  wrote  coimrmin|^  the  acceptance,  whidi  re- 
states terms  definitely,  but  makes  no  mentum  of  any  release  clause. 

TbaX  witnesses  differ  materially  does  not  necessarily  lead  to  the  in- 
ference that  some  of  them  are  perjurers.  When  testimony  is  as  to 
words,  and  not  facts,  it  is  common  knowledge  with  us  that  the  vari- 
ances of  witnesses  equally  honest  are  wide.  The  memory  of  one  is 
more  retentive  than  another.  The  memory  of  one  is  more  impressed 
with  some  expression  than  another.  Witnesses  recall,  not  rerord  or 
reproduce,  and  often  arrive  at  different  conclusions  of  what  the  parties 
meant  or  concluded  by  their  language  as  the  witnesses  then  understood 
their  words  or  therrafter  recall  them.  It  is  hard  to  find  two  witnesses 
who  will  agree  as  to  the  precise  conclusion  reached  as  the  result  of  a 
lon^  discussion,  when  the  conclusion  has  not  been  finally  stated  or 
demitely  recorded. 

I  advise  a  reversal  of  this  judgment  and  the  ordering  of  a  new  trial ; 
costs  to  alnde  the  event  All  concur,  except  HOOKER,  J.,  who  dis- 
sents. 


028  App.  Dtr.  201) 

BUROHEN  et  al.  v.  ERIB  R.  CX).  «t  at 

(Smveme  Oour^  Appellate  DlTlslon,  Fonrth  Department  Jannary  8,  1908.) 

1.  iRJUNOIIOn— GolCPUini^IlIJUNOTIOR  AND  Dahaobs— JoinDVR. 

A  complaint  in  an  action  to  restrain  the  continuance  of  a  nuisance,  to 
the  creation  of  which  the  separate  acts  of  several  defendants  had  con- 
tributed, is  not  demnrrahle  as  being  multifarious  for  Anitlng  a  demand  for 
equitable  relief  and  a  demand  for  damages  already  sustained. 

2.  Acnon— Joinder  or  Oausbs— Pabties. 

Where  several  riparian  owners  unite  In  an  action  against  sereral  de- 
fendants to  restrain  them  from  maintaining  bridges  so  as  to  flood  plain- 
tUfs'  lands  and  fior  AKmasea  for  ttae  Injury  tiiat  bas  already  resulted  tbere- 
tnm.  It  Is  a  misjoinder  of  causes  of  actlcm,  precluding  recovery. 

Appeal  frwn  Special  Term,  Erie  County. 

Action  by  Alburtha  M.  Burghen  and  others  against  the  Erie  Rail- 
road Companv  and  others.  From  an  interlocutory  judgment  (63  Misc. 
Rep.  460,  lOi  N.  Y.  Supp.  292),  overruling  a  demurrer  to  the  com- 
plaint, defendant  railrcad  company  appeals.  Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING.  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

William  L.  Marcy  (S.  Fay  Carr,  on  the  brief),  for  appellant 
Wallace  Thayer,  for  respondents. 

ROBSON,  J.  The  complaint  to  which  demurrer  is  interposed  is 
made  by  a  large  number  of  plaintiffs,  who  own  in  severalty  parcels  of 
land  abutting  on,  or  adjacent  to,  a  natural  stream  of  water  known  as 
"Smokes  Creek."  They  join  in  charging  that  the  individual  property 
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of  each  has  been  damaged  by  the  overflow  of  the  waters  of  the  creek, 
caused  by  the  unauthorized  erection  and  maintenance  by  each  of  the 
defendants  of  a  bridge  across  the  creek,  with  abutments  thereto,  so 
constructed  as  to  impede  the  natural  flow  of  the  stream  and  dam  back 
its  waters,  thus  flooding  plaintiffs*  lands  and  causing  damage  thereto. 
The  complaint  further  sets  out  in  tabulated  form  the  specific  amount 
of  damages  which  it  is  claimed  each  plaintiff  "has  suffered  by  reason  of 
the  overflow  of  his  said  lot  as  above  stated  in  the  years  1902,  1903, 
1904,  and  1905."  It  also  contains  allegations  as  to  future  damages,  up< 
on  which  the  application  for  equitable  relief  is  based.  The  prayer  for 
relief  is  specifically  that  defendants  be  required  to  abate  the  nuisance 
and  remove  the  obstructions  complained  of,  "and  that  each  of  said 
defendants  be  required  to  pay  to  each  of  said  plaintiffs,  as  the  same 
may  be  apportioned  and  established  on  this  trial,  each  of  said  plaintiff's 
damages  as  established  and  proven." 

The  action  as  disclosed  by  the  complaint,  which  we  have  summarized, 
appears  to  be  one  in  equity  to  procure  abatement  of  an  alleged  nui- 
sance, and  in  addition  to  recover  the  separate  damages  which  plaintiffs 
claim  to  have  suffered  by  reason  of  its  maintenance  by  defendants  up 
to  the  time  the  action  was  begun.  That  a  complaint  in  an  equitable  ac- 
tion to  restrain  the  continuance  of  a  nuisance,  to  the  creation  of  which 
the  separate  acts  of  several  defendants  had  contributed,  is  not,  "con- 
sidered as  a  bill  in  equity,"  demurrable  on  the  ground  of  multifarious- 
ness because  in  it  plaintiff  had  united  with  his  cause  of  action  for  equi- 
table relief  a  demand  for  damages  already  suffered  by  reason  of  the 
nuisance,  was  held  in  Warren  v.  Parkhurst  et  al.,  186  N.  Y.  45,  78 
N.  E.  679,  6  L.  R.  A,  (N.  S.)  1149. 

The  only  other  ground  of  demurrer  which  it  is  necessary  to  consider 
is,  as  stated  by  the  court  at  Special  Term : 

*^at  an  alleged  cause  of  action  In  favor  of  the  plaintiff  Alburtba  H. 
Bnrgbea,  has  been  Improperly  united  with  an  allied  cause  of  actltm  for 
damages  In  favw  of  eacb  of  her  coplalntlfte;  it  tMlng  ccmtended  tliat  a  re- 
covery by  way  of  damages  In  favor  of  eacb  plaintiff  cannot  be  liad." 

The  court  at  Special  Term  determined,  as  we  believe  correctly: 

"Tbat  in  this  action  the  various  plaintiffs  cannot  recover  tbelr  Borate 
damages,  but  their  relief  is  confined  to  the  abatemoit  oi  the  alleged  nuisance 
In  which  all  have  a  common  interest" 

The  reasons  for  arriving  at  that  conclusion  are  clearly  and  concise- 
ly stated  as  follows : 

"We  are  not  aware,  however,  that  the  courts  have  gcme  to  the  extent  of 
holding  that,  in  an  action  brought  by  a  number  situated  as  these  plaintiffs 
are.  thej  can  in  the  same  action  have  their  s^rate  money  damages  detei^ 
mined  and  awarded.  It  cannot  be  said,  as  to  the  damages  suffered  by  each, 
that  the  plaintlfhi  bave  a  ecnnmon  grievance.  On  the  contrary,  while  thie  rii^t 
to  abate  the  nuisance  la  a  ccMnmon  one,  the  damages  of  each  are  seiiarate  and 
distinct,  and  la  a  qneatlon  in  which  the  other  coplalntlffs  have  no  Interest,  and 
cannot  be  heard  on  the  trial.  Therefore  claims  for  such  damages  ought  not 
to  be  litigated  or  dl^sed  of  in  an  action  of  this  character,  and  this  seems 
to  be  the  law  as  established  by  the  dedslons  of  the  cDnrts"--cltlng  Brady  et 
aL  V.  Weeks.  8  Barb.  1B7;  Murray  v.  Hay,  1  Barb.  Ch.  59,  48  Am.  Dec.  778; 
Ped[  T.  Elder,  S  Sondf.  181 ;  Davidson  v.  Isham,  9  N.  J.  Eg.  186 ;  Demarest  v. 
Hardham.  84  N.  J.  Bq.  460;  Bowbotham  v.  Jones,  47  N.  J.  Bq.  8S7,  20  AU.  781» 
l»  L.  B.  A.  Q6S. 
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The  court,  however,  has  determined  that  the  allegation  of  the  com- 
plaint, that  each  parcel  of  land  owned  by  the  various  plaintiffs  was 
damaged  by  the  existence  of  the  alleged  nuisance  in  the  several  amounts 
specincally  alleged  in  the  complaint,  does  not  amount  necessarily  to 
an  all^ation  of  a  separate  and  distinct  cause  of  action,  and  may  be 
deemed  proper  as  showing  that  all  the  plaintiffs  have  a  common  inter- 
est in  the  abatement  of  the  nuisance  complained  of  and  a  rig^t  to  a  de- 
cree to  that  effect,  and  concludes  that  at  the  most  these  allegations  are 
irrelevant  or  redtmdant  With  this  ccmdusion  we  are  unable  to  agree. 
If  the  plaintiff  Burghen  had  alone  brought  this  action  against  tfiese 
same  defendants,  as  concededly  she  might  have  done,  and  had  pleaded 
the  same  facts  as  her  cause  of  action,  excluding  those  only  by  which 
her  coplaintiffs  are  now  connected  therewith,  we  think  there  could  be  no 
question  but  that  she  would  have  pleaded  a  cause  of  action  on  its  face 
entitling  her,  not  only  to  equitable  relief  for  the  abatement  of  the  nui- 
sance complained  of,  but  also  to  an  award  of  such  dam^^es  as  she 
should  prove  she  had  already  sustained  because  of  the  nuisance.  War- 
ren V.  Parkhurst,  supra.  Instead  of  eadi  plaintiff  bringing  a  separate 
action  to  enforce  his  individual  rights,  they  have  chosen  to  unite  m  one 
acticm,  by  whidi  they  clearly  seek,  not  only  to  obtain  the  abatement 
of  the  nuisance,  in  which  relief  they  all  have  a  common  interest,  but  in 
addition  thereto  their  several  damages  which  the  maintenance  of  the 
nuisance  by  defendants  has  occasioned.  Whether  the  separate  allega- 
tions upon  which  a  den^d  of  jiidgment  for  damages  is  based  amount 
to  the  statement  of  a  separate  and  distinct  cause  of  action,  or  whether 
they  are  simply  a  statement  of  a  part  of  a  single  cause  of  acticm,  which 
each  i^ntiiF,  if  suin^  alone,  could  have  pleaded  and  rea>vered  ior, 
with  uie  equitable  relief  for  abatement  of  the  nuisance,  can  make  no 
difference  m  disposing  of  this  case ;  for,  in  either  even^  so  far  as  the 
damages  are  concerned,  whether  the  claim  therefor  be  a  separate  cause 
of  action  in  favor  of  each  plaintiff  or  a  part  of  the  cause  of  action  al- 
leged to  exist  in  favor  of  each  of  them,  to  that  extent  at  least  the  cause 
of  action  sought  to  be  alleged  for  each  separate  plaintiff  is  one  in  which 
the  other  plaintiffs  have  no  concern. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  sustained, 
with  costs,  with  leave  to  plaintiffs,  on  payment  of  costs  in  this  court 
*  and  the  court  below,  to  make  and  serve  an  amended  complaint  herein. 
An  concur. 


(123  App.  Dlv.  13fl.) 

V08HALL  T.  CLARK  et  aL 
(Sopmne  Court  Appellate  Division,  Fonrtli  Department  Jannaiy  8;  100&) 

1.  EQUITT— JUBISDIonon— ADUINIBTaATIOR  OF  Ebsaxeb. 

An  execatrix  as  lite  tenant  imder  the  will  bad  exclusive  possession 
of  all  tbe  lands  of  ttie  testator,  with  autborlty  to  collect  the  rents  and  In- 
come therefrom,  which  all  belonged  to  her.  The  will  gave  the  executrix 
Uie  power  to  dispose  of  any  of  the  real  estate,  If  she  deaned  It  wise  so  to 
do.  The  legacies  and  debts  were  all  paid.  No  land  bad  been  sold  over 
which  a  controTer^  had  arisen,  and  no  contract  made  the  performance  of 
which  d^Dded  on  the  construction  of  the  power  of  the  executrix  to  sell. 
No  one  challenged  her  authority.  Held,  that  she  could  not  ask  a  court  of 
eonltr  to  advise  her  whether  to  accept  an  otter  for  m  specific  piece  of  tbe 
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real  estate  since  a  court  of  equity  deals  witb  concrete  and  anbstantlal  con- 
troTonleB  affecting  the  rights  of  property  and  genidne  litigation,  and  la 
not  a  genwal  1^1  adviser  fbr  ezecntora. 
[Bd.  Not&— For  cases  in  point,  see  Cent  Dig.  toL  10,  Biiolty,  i  63.] 

H.  Wiixs— GonaisuonoN— AoriOR— GsouNDs. 

^bere  is  no  Inherent  power  In  a  court  of  eQulty  to  construe  a  devise. 
Such  authority  belongs  Incidentally  to  Its  Jurisdiction  over  trusts,  or  else 
is  derived  from  Code  Civ.  Proc  {  1866,  which  provides  that  the  constrac- 
tloa  of  a  testamentary  disposition  of  real  property  which  would  descoid 
to  the  heir  of  an  Intestate  may  be  determined  la  an  action  brought  for 
that  purpose  la  lilce  manner  as  the  validity  of  a  deed  purporting  to  convey 
land  may  be  determined. 
lEd.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  4»,  Wills,  S  1676.] 

8.  Saub. 

A  will  making  a  complete  disposition  of  the  testator's  property,  but 
giving  the  executors  e^nress  power  to  dlqKwe  of  any  of  the  real  estate. 
If  at  any  time  tfa^  deem  it  wise  so  to  do,  to  collect  rents  and  care  gen- 
erally for  the  real  estate,  and  authorizing  them  in  case  the  land  is  sold 
to  invest  the  proceeds,  creates  no  trust  in  the  surviving  executrix  oo  as  to 
authorize  the  construction  of  the  will  by  a  court  of  equity. 
■  [Bd.  Note^For  cas^  In  point  see  Cent  Dig.  toL  49,  Wills,  |  1878.] 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  Caroline  P.  Voshall,  as  executrix  of  John  George  Wag- 
ner, deceased,  against  Harriet  M.  Clark  and  others.  From  a  judgment 
dismissing  the  complaint,  plaintiff  appeals.  Affirmed. 

The  action  Is  In  equity  to  construe  certain  prorislons  ot  Uie  wlU  of  J(An 
Oeorge  Wagner,  deceased.  The  testator  died  In  August  1891,  and  his  last 
will  and  testament  dl^oelng  of  all  of  his  property,  was  duly  admitted  to  pro- 
late In  September  following  by  the  Surrogate's  Court  of  Monroe  county.  He 
left  a  widow  and  one  daughter,  the  plaintiff,  his  only  heir  at  law  and  next  of 
kin.  Ue  made  a  large  number  of  graeral  bequests,  all  of  which  have  been 
paid,  and  several  q>eciflc  devises  of  real  estate  which  passed  directly  to  the 
respective  devisees,  and  there  are  no  uupaid  debts.  He  gave  to  his  wife, 
now  deceased,  "all  the  rest  reddue  and  remainder  of  my  property  and  estate, 
both  real  and  personal,  of  every  name,  nature  and  description,  and  where- 
soever situate,  to  have  the  use,  po88e88l<Hi  and  the  rents,  income  and  interest 
thereof,  for  and  during  the  term  of  her  natural  life."  By  like  provision,  he 
gave  the  use  of  all  his  property  to  the  plaintiff  upon  the  death  of  bis  wife,  and 
she  is  now  In  possession  of  the  real  estate,  receiving  the  Income  therefrom 
and  enjoying  undisturbed  the  full  control  and  benefit  of  all  the  residuum  of  the 
estate  of  the  testator.  Upon  her  death  the  entire  property  Is  to  pass  to  her 
lineal  descendants,  and  the  defendant  Harriet  M.  Clark  is  her  <mly  daughter  * 
and  heir  at  law.  The  defendant  Elsie  Harriet  Clark  is  the  infant  daughter 
and  only  dilld  of  said  Harriet  M.,  and  has,  therefore,  no  presoit  Interest  In 
the  estate  of  the  testator,  aud  her  fntnre  Interest  Is  dependent  upon  her 
mother  dying  before  the  plaintiff.  The  other  defendants  are  only  contlngNit 
beneficiaries.  All  the  defendants,  however,  answered,  admitting  the  allega- 
tions of  the  complaint,  or  asking  for  the  construction  sought  by  the  complaint, 
except  the  Infant  on  whose  behalf  the  usual  answer  was  served.  The  plain- 
tiff alone  appeals,  and  no  one  appears  In  opposition.  The  wife,  the  plaintiff. 
Charles  W.  Voshall,  her  husband,  and  Christopher  O.  Werner,  were  named 
the  ocecutoTB  of  the  will,  all  of  whom  qualified.  The  widow  died,  and  Mr. 
Yosball  and  Mr.  Werner  resigned,  and  the  letters  Issued  to  than  were  re* 
voked,  80  that  the  plaintiff  is  the  only  remaining  and  acting  executrix.  In 
the  twenty-first  paragraph  of  the  will  the  testator  defines  the  powers  of  the 
executors,  vesting  them  with  authority  to  sell  real  estate  as  follows:  "And 
my  said  executors,  or  a  majority  of  tbem,  and  the  survivors  of  such  majority, 
shall  In  addition  to  the  usual  powers  and  duties  vested  In  executors,  have 
pxpresB  power  and  nuthorlty  to  dispose  of  any  f^eclfic  piece  or  portion  of  my 
real  estate.  If  at  any  time  they  shall  deem  It  necessary  or  advantageous  to 
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dispose  of  the  same.  And  to  that  end  they  are  hereby  authorized  and  em- 
powered to  make,  execute  and  deltver  all  neceasary  deeds  and  Instruments 
of  cmiveyaiMe  and  to  take  back  proi>er  bonds  and  mortgages  to  secure  the 
purchase  mon^  thereof  or  any  part  of  the  same,  jtayable  In  such  manner 
and  at  such  times  and  places  as  to  n^  said  executors  shall  seem  best."  In 
the  socceedli^;  paragraph  Yoehall,  the  executor,  was  glT^  an  annual  com- 
poiaatlon  of  91,200  upon  cimdition  that  be  properly  care  for  the  estate,  attend 
to  the  collection  of  the  rents  and  profits,  and  personally  anperrlse  the  repairs 
upon  the  real  estate.  There  are  several  questions  pr(q;>ouQded  In  the  com- 
plaint for  the  court  to  determine,  (diief  of  which  are  whether  the  plaintiff 
as  the  sole,  surrivlng,  and  acting  executrix  has  power  under  the  terma  of  the 
will  to  sdl  the  real  estate  of  deceased ;  and  whethw  It  is  her  "duty  •  •  * 
to  appoint  or  nominate  to  tbe  Surrogate's  Court  a  soccessor  to  Charles  W. 
Yoshail."  The  complaint  alleges  that  the  testator  owned  at  the  time  of  his 
death  a  large  number  of  distinct  parcels  of  land  and  which  still  r^aln  un- 
sold, and  that  she  "tias  received  and  baa  now  pending  for  her  acceptance  of- 
fers for  the  purchase  of  several"  of  these  parcels  "which  she  desires  to  ao- 
c^it,"  if  she  has  the  authority  to  convey. 

Argued  before  McI,ENNAN,  P.  I.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ, 

S.  D.  Bentley,  for  appellant 

SPRING,  J.  The  right  of  the  plaintiff  to  maintain  this  action  at  all 
lies  at  the  threshold  of  any  investigation  we  are  call^  upon  to  make. 
As  life  tenant,  she  has  exclusive  possession  and  control  of  all  the  lands 
of  the  testator,  with  full  authority  to  collect  the  rents  and  income  there- 
frcsn,  and  they  belong  absolutely  to  bar.  There  is  no  pressing  necessi- 


fuUy  paid,  and  nothing  further  can  be  done  toward  a  settlement  of  the 
estate  until  the  death  of  the  plaintiff,  and  then  the  property  will  pass 
by  the  terms  of  the  will  to  her  daughter,  if  she  survive  her  mother.  No 
land  has  been  sold  over  which  a  controversy  has  arisen,  and  no  con- 
tract has  been  made  the  performance  of  whidi  depends  upon  a  construc- 
tion of  the  power  of  the  executrix  to  sell.  No  one  is  claiming  in  hos- 
tility to  her.  She,  the  executrix  and  life  tenant,  is  invoking  a  court  of 
equity  to  advise  her  whether  she  may  accept  an  advantageous  offer  for 
any  specific  tract  of  this  land  of  which  she  is  now  possessed.  This  i$ 
too  abstract  and  indefinite  a  proposition  for  a  court  to  entertain.  A 
court  of  equity  deals  with  definite,  concrete,  and  substantial  contro- 
versies affecting  the  rights  of  property,  and  genuine  litigation,  and  is 
not  a  general  legal  adviser  for  executors. 

Section  1866  of  the  Code  of  Civil  Procedure  prescribes  when  an  ac- 
tion to  test  the  validity  or  construe  a  will  may  be  maintained.  It 
provides: 

**The  validity,  cmistnictlon  or  ^ect,  under  0ie  laws  of  tiie  stato,  of  a  testa- 
mentary dispwltiui  of  real  property  situated  within  the  state,  or  (mC  an  In- 
twest  Ui  Budb  property,  which  would  descend  to  the  heir  of  an  Intestate^  may 
be  determined,  in  an  action  brought  for  that  purpose,  In  like  mannw  as 
the  validity  of  a  deed,  purporting  to  convey  land,  may  be  deteimlned." 

The  present  action  is  not  brought  to  test  the  effect  of  the  disposition 
made  of  the  testator's  property,  or  of  any  interest  therein.  No  con- 
troversy is  involved.  No  one  has  challenged  the  authority  of  the  ex- 
ecutrix. No  dispute  has  arisen  over  any  titie  derived  from  her.  She 
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merely  seeks  a  decision  of  the  court  in  advance  for  a  certificate  of  a 
thority  to  exhibit  to  any  prospective  purchaser  of  these  lands.  An 
parte  decision  of  that  cliaracter  would  not  bind  any  one.  There  is  i 
inherent  power  in  a  court  of  equity  to  construe  a  devise.  Authority 
derived  from  the  section  of  the  Code  cited,  or  else  belongs  incidents] 
to  their  jurisdiction  over  trusts.  Mellen  v.  Mellen,  139  N.  Y.  210, 
N.  E.  925.  The  court  say  at  page  218  of  139  N,  Y.,  page  "927  of  J 
N.E.: 

"The  valiaity  of  devises  dud  limitations  In  wills,  or  of  a  power  confen 
thereby,  d^)eDds  upon  and  is  determinable  by  legal  rales,  and  their  determii 
tlon  must  ordinarily  await  an  occnaloa  when,  In  a  legal  action  or  prom 
Ing,  a  right  under  the  devise  or  limitation  or  the  execution  of  the  power  is  i 
aerted  by  one  party,  or  denied  by  the  other." 

To  the  same  effect  are:  Horton  v.  Cantwell,  108  N.  Y.  255,  15 
E.  546;  Anderson  v.  Anderson  et  al.,  112  N.  Y.  104,  19  N.  E.  427. 
L.  R.  A,  175;  Chipman  et  al.  v.  Montgomery  et  al,  63  N.  Y.  221,  83 
Whitney  v.  Whitney,  63  Hun,  69,  18  N.  Y.  Supp.  3 ;  Dill  v.  Wisni 
88  N.  Y.  153.  In  the  case  last  cited  the  court  states  the  proposition 
this  manner  at  page  160  of  88  N.  Y. : 

"The  right  of  an  executor  to  commence  an  action  for  the  construction  ol 
will  of  real  estate  depends  entirely  upon  the  question  whether  he  is  Invest 
with  a  trust  under  the  will  In  reference  to  the  subject-matter  of  the  devi 
and  It  Is  only  In  such  cases  that  a  court  of  equity,  on  the  assumption  of 
right  of  BupervlBion  over  tmsts  and  tmstees,  will  assume  Jurisdiction." 

Also  in  Chipman  v.  Montgomery  et  al.,  supra,  at  page  230  of 
N.  Y.: 

"A  court  of  equity  tias  an  Incld^ta)  jurisdiction  In  respect  to  wills,  a 
does  not  take  Jurisdiction  of  an  action  brought  merely  for  the  construction 
a  will  or  other  tmtrument  at  the  instance  of  every  person  who  claims  to 
directly  or  indirectly  Interested  In  the  subject-matter  of  the  Instrument  1 
rule  Is  that,  to  put  a  court  of  equity  In  motion,  there  must  be  an  actual  lltti 
tion  in  respiect  to  matters  which  are  the  proper  subjects  of  the  JuriBdiction 
that  court,  as  distinguished  from  a  court  of  law,  •  •  •  It  la  by  reason 
the  Jurisdiction  of  the  court  of  chancery  over  trusts  that  courts  having  equ 
powers  as  an  incident  of  that  Jurisdiction  take  cognizance  of,  and  pasB  up 
the  interpretation  of  wills.  They  do  not  take  Jurisdictton  of  actions  brout 
solely  for  the  construction  of  Instruments  of  that  character,  or  when  oi 
legal  rights  are  In  controversy." 

At  best,  the  power  of  sale  conferred  upon  the  executors  is  disci 
tionary,  and  is  not  essential  to  carry  out  the  scheme  of  the  will.  Coat 
as  Adm'r,  v.  Culver,  188  N.  Y.  9.^  No  title  vested  in  the  executo 
They  only  possessed  a  naked  power  of  sale.  The  power  ccmferred  up 
Voshall  to  collect  rents  and  care  generally  for  the  real  estate  created 
trust  in  him,  but  was  merely  for  the  purpose  of  aiding  the  life  tenar 
in  the  management  of  the  property  committed  to  them.  The  author 
was  personal  to  him,  and  when  he  resigned  as  executor  he  relinquish 
his  connection  with  the  estate.  The  plaintiff  possesses  all  the  author: 
which  her  husband  had,  and  no  one  is  questioning  her  right  to  collt 
and  use  the  rents  and  profits  and  manage  the  real  estate.  In  case  I 
land  is  sold,  the  executors  are  authorized  to  invest  the  proceeds.  Tl 
authority  created  no  tnist  over  the  land,  and  does  not  become  operat; 
until  the  executors  have  exercised  their  discretionary  power  to  selL 

1  80  N.  E.  362. 
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The  provisions  of  a  will,  although  involving  no  trust,  are  often  con- 
strued both  in  actions  at  law  and  in  equity.  In  an  action  of  ejectment, 
or  partition,  or  of  specific  performance,  or  in  various  other  forms  of 
action,  it  often  becomes  essential  to  interpret  the  terms  of  a  will  in  or- 
der to  determine  the  controversies  of  the  litigants.  In  these  cases  there 
is  an  actual  issue  involved.  I  am,  however,  unable  to  find  any  authori- 
ty for  an  executor  to  maintain  an  action  in  equity  which  is  solely  ad- 
visory in  the  relief  sought  and  involving  the  detennination  of  no  con- 
troversy over  property  rights. 

We  do  not  pass  on  any  of  the  questions  sought  to  be  determined  by 
this  action  and  involving  the  construction  of  the  will  of  the  testator. 
The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.  All  concur. 


MeNBECB  T.  BROOKLYN  HEIGHTS  R.  CO. 
(Snprone  Court,  Appellate  DItIbIod,  Second  D^artment  Janaary  24,  1908.) 

OuKiBn— iKJuam  to  Passbroebs— Bviduiok. 

In  an  aetl<m  for  Injnrlea  to  a  passenger  by  the  alleged  prematoxe  start- 
ing of  a  car  aa  abe  was  attempting  to  alight,  evidence  held  to  require  a 
finding  that  she  attempted  to  allgbt  before  the  car  ab^ped. 

LEd.  Noter— For  cases  In  point,  see  Cent  Dig.  voL  8,  Carriw%  1 1401.] 

Oaynor,  J.,  dlsaentlng  in  part 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Mary  McNeece  against  the  Brookl3m  Heights  RailrcKid 
Cconpany.  From  a  judgment  for  plaintiff,  and  from  an  order  denyii^ 
defendant's  motion  for  a  new  trial,  it  appeals.  Verdict  set  aside. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

D.  A.  Marsh,  for  appellant. 

George  F.  Hickey  (M.  P.  O'Ccmnor,  on  the  brief),  for  respondent 

MILLER,  J.  This  is  an  action  for  personal  injuries.  The  appeal 
is  from  the  judgment  and  order  denying  a  motion  for  a  new  trial,  and 
the  appellant  contends  that  the  verdict  is  against  the  weight  of  evi- 
dence. Plaintiff's  injuries  were  sustained  as  the  result  of  being 
thrown  to  the  ground  while  attempting  to  alight  from  one  of  defend- 
ant's cars.  She  testified  that  as  the  car  approached  Linden  avenue  she 
signaled  the  conductor  to  stop;  that  the  car  did  stop,  and  while  she 
was  attempting  to  alight  the  conductor  signaled  the  motorman  to  go 
ahead;  and  une  car  started  suddenly,  throwing  her  to  the  ground. 
Four  passengers  on  the  car  were  called  by  the  defendant,  and  all  tes- 
tified that  they  observed  the  occurrence,  and  that  the  plaintiff  stepped 
from  the  car  while  it  was  still  in  motion  and  before  it  stopped.  While 
some  of  them  do  not  identify  the  plaintiff  as  the  woman  whom  they 
saw  fall,  they  sufficiently  identify  the  occurrence;  and  the  testimony 
of  all  of  them  is  to  the  effect  that  as  the  car  was  crossing  Linden  ave- 
nue the  plaintiff  suddenly  started  from  her  seat,  motioned  to  the  con- 
ductor to  stop,  and  stepped  frcMn  the  car  before  it  had  stopped.   It  is 
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true,  as  contended  by  the  respondent,  that  these  witnesses  do  not  relate 
the  transacticMi  in  precisely  the  same  way,  and  that  they  differ  as  to 
.  some  minor  details.  They  all,  however,  testified  alike  upon  the  impor- 
tant circumstance,  which  Uiey  would  he  likely  to  remember.  The  sli^t 
difference  in  their  testimony  and  the  inability  of  some  of  them  to  iden- 
tify the  plaintiff,  far  from  being  discrediting  circumstances,  tend  to 
streng^en  belief  in  their  credibility  and  fairness.  I  now  quote  from 
the  plaintiff's  testimony  ^ven  on  cross-examination: 

"Q.  Had  the  car  crossed  Linden  avenae  at  the  time  you  signaled?  A.  Tee, 
sir.  Q.  It  had  crossed  Linden  avenue?  A.  Tes,  sir.  Q.  And  you  wanted  to 
get  off  at  Linden  avenue?  A.  Yes,  sir,  Q.  The  car  was  going  1^  the  place 
where  yon  wanted  to  get  off,  was  it  nf>t?   A.  Zes,  sir. 

"Plaintiff's  Counsel :  I  want  to  canttOD  you,  without  telling  you  what  to 
say,  to  listen  to  the  qaeetion. 

**Q.  And  you  Imew  that  tba  car  was  paning  the  place  you  wanted  to  alight, 
Old  yoo  not?  A.  No." 

The  conductCH-  and  the  motorman  testified  to  the  same  effect  as  di<f 

the  passengers,  and  their  testimony  was  corroborated  by  that  of  the 
ambulance  surgeon  and  a  police  officer  respecting  the  place  where  the 
plaintiff  was  picked  up,  showing  that  she  had  been  carried  beyond  the 
point  where  she  said  she  alighted.  Thus  the  verdict  has  nothing  to 
rest  upon  but  the  uncorroborated  testimony  of  tfie  plaintiff,  somewhat 
discredited  by  admissi<His  made  on  cross-examination,  opposed  to  that 
of  six  witnesses,  most  of  them  entirely  disinterested,  corroborated' 
by  such  drcumstances  as  are  shown  by  undisputed  evidence. 
The  verdict  should  be  set  aside  as  against  tiie  weight  of  evidence. 

Judgment  and  order  reversed,  and  new  trial  granted,  costs  to  abide  the 
event  on  condition  that  the  defendant  within  20  days  pay  the  costs  of  the 
trial  and  the  disbursements  to  date ;  otherwise,  judgment  and  order  affirmed, 
with  costs.  All  concur,  except  OAYNOB,  J.,  who  dissents  trom  that  portkn  of 
the  decision  which  requires  the  paymoit  of  the  costs  of  the  trial  and  dUborsfr 
meota  to  date  as  a  o(mdltl<HL 


BBNDBR  V.  APFELBAUM. 
(Supreme  Oonrt,  Appellate  Division,  Second  Dqyartment  Jtmuxr  10,  1908u> 

1.  BviDsncE— AnniALS. 

Animals  may  he  introduced  In  evidence  for  purposes  ot  inspection  to- 
determlne  identity. 

2.  Affba]>-Rjevisw— Pbesuuftions. 

Where  the  minutes  In  an  actlcn  to  recover  a  horse,  which  defendant 
asserts  is  not  the  one  covered  by  plaintiff's  mortgage,  after  stating  that 
the  parties  rest,  concludes  with  the  statement  that  tiie  case  will  be  ad- 
journed for  the  purpose  of  producing  the  horse  In  order  to  have  It  peopertj 
Identlfled,  and  nothing  further  is  shown  except  the  recital  that  "after  a 
personal  lnq)ection  of  the  horse  at  Issue  In  this  action"  Judgment  was 
r^dered  for  defendant,  this  cannot  be  sustained,  as,  If  the  horse  was  re- 
garded as  evidence  in  the  case,  the  minutes  should  show  that  It  was  pro- 
duced as  any  other  real  evidence  must  be  produced,  subject  to  the  scru- 
tiny and  Inquiry  of  plaintiff  in  the  course  of  the  trial,  and  it  should  ap- 
pear. If  such  evidence  came  In,  how  the  judge  was  sadsfled  that  tbe 
borse  he  saw  was  the  horse  sued  for,  or  that  the  parties  agreed  that  & 
horse  to  be  Inqwcted  by  the  judge  was  such  borsa 
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Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Third  Dis- 
trict. 

Action  by  Sim(»i  Bender  against  Louis  Appelbaum.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

Hennan  H.  Baker,  for  appellant 
Max  Brown,  for  respondent. 

JENKS,  J.  This  is  an  action  in  the  Municipal  Court  to  recover  a 
horse.  The  appeal  is  by  the  plaintiff  from  a  judgment  entered  upon  a 
decision  in  favor  of  the  defendant.  The  plaintiff  contends  that  the 
defendant  is  in  possessicm  of  a  horse,  one  of  three,  sold  by  the  plaintiff 
to  Mayers,  who  in  part  payment  therefor  executed  to  the  pifuntiff  a 
diattel  mortgage  upon  the  horses.  The  mortgage  was  duly  recorded. 
The  defendant  contends  that  he  bought  this  horse  from  Mayers  pre- 
vious to  the  sale  of  the  three  horses  to  Mayers  by  the  plaintiff.  The 
horse  sold  by  plaintiff  to  Mayers  was  described  by  certain  marks.  The 
principal  question  litigated  was  the  identity  of  the  horse  in  the  defend- 
ant's possessibn  with  a  horse  covered  by  the  chattel  mortgage.  The 
minutes  show  that  during  the  course  of  the  trial  the  defencknt's  coun- 
sel asked  his  client  when  the  latter  was  on  the  witness  stand : 

**Q.  Can  TOO  piodQoe  that  horse?  A.  Tee,  sir. 

''Q.  How  long  win  It  take?  A.  Well,  It  might  take  me  an  honr  and  a  half 
or  two  boms. 

"By  the  Court:  Q.  Couldn't  yon  telephone  tip  there,  and  aomebody  to 
bring  him  down  now,  trot  him  down  In  SO  mlnates?  A.  The  horse  Is  lame 
and  cant  travel  veiy  fast  Whoi  I  txnight  him,  he  was  lame." 

This  ended  the  suggestion.  The  minutes  close  thus : 

"Plalntlfrs  Comuel:  That  la  all.  D^oidant  rests.  The  Conrt:  I  will 
adjonm  this  case  for  the  porpooe  ai  prodnctng  the  horse  In  order  to  have  It 
properly  identified." 

There  is  no  further  record  of  the  trial.  The  trial  was  had  on  Feb- 
ruary 20,  1907.  On  the  bade  of  the  summons  returned  is  printed  a 
record  of  the  case,  showing  tiie  appearances,  the  pleadings,  etc  There 
spears  written  across  the  summons  these  words : 

"After  a  personal  in^tectlon  of  the  horse  at  Issne  In  tbla  action,  I  render 
Judgment  after  a  trial  upon  the  merits  In  favor  of  the  defendant,  with  costs 
to  be  taxed  by  the  clerk  of  this  conrt  against  the  plalntUt  Dated  Feb'y  26, 
1907." 

This  is  subscribed  with  the  initials  of  the  Municipal  Court  justice 
who  presided  at  the  trial  and  of  his  office.  The  learned  counsel  for  the 
appellant  insists  that  it  was  error  for  the  justice  "to  inspect  the  horse 
in  the  absence  of  the  plaintiff  or  his  attorney  upon  a  continuation  of 
fht  trial,"  urging  that  there  was  no  evidence  that  the  justice  saw  the 
particular  horse  which  the  plaintiff  claimed.  On  tbe  other  hand,  the 
learned  counsel  for  the  respondent  contends: 

"It  appears  from  the  teatlnumy  tiiat  the  horse  had  dlfferoit  marks  fnxn 
nthat  ttie  plaintiff  testified  to,  and  ttie  conrt  wdered  the  DrodncUon  of  the 
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bone  for  Inspection  In  the  presoice  of  tbe  plaintiff  and  the  defendant  and  It 
was  ft>nnd  that  It  was  not  the  horse  claimed  by  the  plaintiff ;  and  tbe  court 
below  rendered  Judgment  accordingly  In  favor  ot  the  defendant" 

It  may, be  remarked  that  the  statement  tiiat  the  court  ordered  the 
horse  for  inspection  in  the  presence  of  the  plaintiff  and  defendant  is 
Jiot  a  statement  that  it  was  inspected  under  such  conditions.  Hie 
court  was  commendably'  solicitous  to  shed  all  possible  light  upon  &e 
case ;  and  hence  it  sought  for  what  the  text-writers  call  "real**  evidence. 
There  was  no  objection  made  to  the  production  of  tiie  horse  or  to  the 
continuance  of  the  case  for  that  purpose.  There  was  no  legal  ob- 
jection to  the  purpose  of  the  court.  Hunter  v.  Allen,  35  Barb.  42; 
Elliott  on  Evidence,  §  1233 ;  Wigmore  on  Evidence,  §§  411-416.  There 
are  instances  where  animals  have  been  brought  into  court  Elliott  on 
Evidence,  supra;  20  Alb.  Law  Journal,  151 ;  Line  v.  Taylor,  3  F.  &  F. 
731 ;  Taylor  on  Evidence,  §  555,  also  cited  in  Burr- Jones  on  Evidence, 
§  405,  citing  Wood  v.  Peel,  Ex.,  Mddx.  Sittings  after  T.  T.,  cor.  Alder- 
son,  B.,  Mss.  The  horse  might  have  been  produced  to  prove  the  truth 
of  the  assertion  that  it  was  not  the  horse,  or  the  contrary.  People  v. 
Buddensieck,  103  N.  Y.  498-499,  9  N.  E.  44,  57  Am.  Rep.  766.  The 
horse  if  considered  was  in  one  sense  in  the  nature  of  evidence.  People 
V.  Thorn,  156  N,  Y.  297,  50  N.  E.  947,  42  L.  R.  A.  368.  It  seems 
to  me  that,  if  the  horse  was  regarded  by  the  court  as  evidence  in  the 
case,  the  minutes  should  show  that  it  was  produced  in  the  case  just 
as  any  other  real  evidence  must  be  produced.  But  the  minutes  of  the 
trial  fail  to  show  that  the  horse  was  produced  during  the  trial  of  the 
case.  The  judge  who  presided  thereat  simply  ^rtifies  that  he  person- 
ally inspected  the  horse.  The  case  seems  to  have  turned  upon  this 
real  evidence,  and  it  should  appear,  if  such  evidence  came  into  the  case, 
how  the  judge  was  satisfied  tfiat  the  horse  he  saw  was  the  horse,  or, 
in  any  event,  that  the  parties  agreed  that  a  horse  to  be  inspected  by 
the  judge  was  the  horse.  For  aught  that  appears,  the  judge  simply 
continued  the  trial,  but-  nothing  further  was  done  in  the  trial,  and  the 
judge  at  some  later  time  wrote  in  his  decision  that  he  had  inspected 
the  horse  and  then  gave  judgment.  It  does  not  appear  how  the  court 
concluded  that  the  horse  it  inspected  was  the  particular  horse  in  dis- 
pute. If  the  horse  was  to  be  regarded  as  part  of  the  evidence,  it  could 
only  be  produced  in  evidence  subject  to  the  scrutiny  and  inquiry  of  tiie 
plaintiff  in  the  course  of  the  trial. 

The  judgment  is  reversed,  and  a  new  trial  is  ordered,  costs  to  abide 
the  event.   All  concur. 
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CHERBTTLIEZ  T.  PARSONS. 
(Sapreme  Court  AppeHlstB  Divldni,  Sectmd  Department.  Jonnanr  24,  1908.) 

1.  DiBCOVXBT— BXAlCnVAXXOS  OT  PaBTT  l^KttK  miZi— BUTDTBS— GONSIBUC- 
TIOW. 

Ciode  CHv.  Pioa  i  872,  wahiL  4,  requires  Hie  afOdavlt  for  an  order  for 
the  examlnatlMi  ot  a  party  before  trial  to  set  forth  "tiiat  tbe  teetlmony 
of  Buch  person  la  material  and  aecesaary,"  etc.  Rule  82  of  tbe  genera) 
rnlee  of  practice  requires  tbe  affidavit  to  specify  tbe  acts  and  clrcnmstan- 
cea  "whlcb  abow  tbat  tbe  examination  of  tbe  person  Is  material  and 
uecesaary."  Beld,  tbe  change  of  terminology  from  "testimony"  In  the 
section  to  "examination"  In  tbe  rule  does  not  change  the  meaning. 

%  Saxb— Etidbncb— Matebialitt. 

Under  Code  Gir.  Froc.  §  8^  subd.  4.  and  General  Rules  of  Practice, 
rule  82,  requiring  the  affidavit  for  tbe  examination  of  a  party  before  trial 
to  show  tbat  tbe  testimony  of  such  person  Is  "material  and  necessary," 
tbe  evidence  of  defendant,  sued  for  riding  over  plaintiff's  ward,  le  none 
the  less  material  and  necessary  because  there  were  several  other  wit- 
nesses who  could  testify  to  tbe  facta. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  voL  6,  p,  4406.] 

8.  Samb— Affidavit— CoNTiHTs. 

It  is  unnecessary,  In  an  affidavit  for  the  examination  of  a  party  before 
trial  under  section  872,  Code  Civ.  Proc.  and  rule  82  of  the  general  rules  ol 
practice,  to  mention  any  specific  fact  as  to  which  tbe  examination  is 
wanted;  a  party  havliv  tbe  right  to  examine  his  adTersair  mi  all  the 
facts. 

[SU.  Note.— For  cases  In  point,  see  Cent  Dlfr  vol.  16,  Dlscoveiy,  H  68- 
70.) 

4  Sakb— GBonnna  fob  Takiho. 

Where,  in  an  action  for  Injuries  to  plaintiff's  ward,  the  affidavit  for 
the  ncamlnatlon  of  defoidant  before  trial,  beside  containing  all  the  re- 
quirements of  section  872,  Code  Civ.  Proc,  and  rule  82  of  the  general  rules 
of  practice,  showed  that  the  ward  had  lost  her  reason  from  the  injuries 
received  and  could  not  testify,  an  addltlmiBl  reason  was  shown  w^  de> 
fendant  should  be  examined. 

Bb  Sau— Osnonoirs. 

That  the  examlnatimi  of  defendant  before  trial  Is  an  attempt  to  ascer- 
tain whether  the  plaintiff  has  any  case  Is  not  a  valid  objectku  to  the  ex- 
amination. 

[Ed.  Nota^For  cases  tai  point,  see  Omt  Dig.  vcd.  1<^  Dlscovexy,  U  ^ 

51.1 

Appeal  from  Special  Term,  King^  County. 

Action  by  Alice  K.  Cherbuliez,  as  committee  of  the  person  and  prop- 
erty of  Adele  Cherbtaliez,  against  Robert  E.  Parsons.  From  an  order 
vacating  an  order  for  the  examination  of  defendant  before  trial,  plain- 
tiff appeals.   Order  reversed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR. 
and  MILLER,  JJ. 

Herbert  Barry  (Henry  B.  Short,  Jr.,  on  the  brief),  for  appellant 
Stephen  O.  iJockwood,  for  respondent. 

GAYNOR,  J.   The  complaint  alleges  that  the  defendant  negligently 
drove  his  horse  against  and  upon  the  ward  of  the  plaintiff,  a  young 
lady,  in  tiie  street.   The  said  ward  has  been  adjudged  mentally  incom* 
108N.T.a-^ 
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petent  since  the  occurrence,  and  the  action  is  brought  by  her  commit- 
tee. The  answer  is  a  general  denial,  except  that  it  admits  that  the 
defendant  was  riding  his  horse  at  the  time  and  place  alleged  in  the 
complaint.  The  affidavit  upon  which  the  order  for  the  examination 
of  the  defendant  was  obtained  contains  all  the  requirements  prescribed 
by  section  872  of  the  Code  of  Civil  Procedure  and  rule  82  of  the  gen- 
eral rules  of  practice.  Subdivision  4  of  the  said  section  requires  the 
affidavit  to  set  forth  "that  the  testimony  of  such  person  is  material  and 
necessary  for  the  party  making  such  application,  or  for  the  prosecu- 
tion or  defence  of  such  action,  and  it  does  so ;  and  the  said  rule  re- 
quires the  affidavit  to  "specify  the  acts  and  circumstances"  which  show 
that  the  "examination  of  the  person  is  material  and  necessary.'*  The 
change  of  terminology  from  "testimony"  in  the  said  section  to  "exan> 
ination"  in  the  said  rule  does  not  change  the  meaning  and  may  have 
been  inadvertent 

That  the  defendant  was  present  and  saw  what  happened  certainly 
makes  his  evidence  material,  and  inasmuch  as  what  occurred  has  to  be 
proved,  it  is  proper  to  take  it  before  trial  if  it  be  necessary.  The  inter- 
pretation of  the  learned  justice  below  is  that  the  testimony  of  an  ad- 
verse party  is  not  necessary  if  the  facts  can  be  testified  to  by  some  one 
else,  and  he  points  out  that  the  affidavit  is  therefore  deficient  for  not 
stating  that  the  plaintiff  has  no  other  witness.  This  is  erroneous;  the 
necessity  of  the  evidence  does  not  depend  cm  whether  there  be  other 
witnesses  on  the  same  head.  McKeand  v.  Locke,  115  App.  Div.  174, 
100  N.  Y.  Supp.  704.  It  may  well  be  that  there  are  cases  in  which  the 
testimony  sought,  though  material,  would  not  be  necessary,  for  the 
reason  (for  instance)  that  it  is  made  to  appear  that  the  issue  upon  which 
it  is  material  is  conceded  to  the  party  seeking  the  testimony,  or  that 
the  fact  it  is  to  prove  is  provable  by  incontrovertible  documentary  evi- 
dence, or  is  of  a  character  which  requires  only  formal  proof  whidi  the 
par^  already  has,  and  is  obviously  not  to  be  disputed  after  that  is  sup- 
plied, or  the  like.  In  such  cases  the  opposite  party  does  not  need  to 
be  inconvenienced  an  examination.  The  learned  justice  also  re- 
gards the  affidavit  as  deficient  for  not  mentioning  "any  specific  fact 
in  connection  with  the  accident"  as  to  which  the  examination  is  wanted. 
It  is  not  necessary  that  an  examination  should  be  restricted  to  a  specific 
fact ;  on  the  contrary,  a  party  has  the  right  to  examine  his  adversary 
on  all  of  the  facts.  Here  the  intentic»i  is  to  examine  the  defendants 
as  to  all  of  the  facts — whether  his  horse  ran  into  the  ward  of  the  plain- 
tiff, whether  it  stepped  on  her,  and  every  detail  of  the  occurrence.  That 
the  ward  has  lost  her  reason  from  the  injuries  received,  as  the  affidavit 
states,  and  cannot  testify,  is  an  additional  reason,  if  any  were  neces- 
sary, why  the  defendant  should  be  examined.  The  learned  justice  also 
says  that  defendants  must  be  protected  from  examinations  which  are 
an  attempt  to  ascertain  whether  the  plaintiff  has  any  case.  There  is 
nothing  in  this.  It  is  easy  to  magnify  objections.  What  is  the  ex- 
amination of  all  witnesses  by  the  plaintiff,  whether  before  or  at  the 
trial,  but  an  attempt  to  ascertain  whether  the  plaintiff  has  a  case? 

We  have  recently  dealt  with  this  subject,  and  it  suffices  that  we  call 
attaition  to  what  we  then  said.  The  provisicxis  for  the  examination 
of  parties  before  trial  are  no  kmger  to  be  curtailed  and  frustrated  by 
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technicalities  and  exaggerated  reasons.  They  are  valuable  aids  in  the 
ascertainment  of  the  truth.  They  are  not  complex  but  simple,  and  those 
who  substantially  comply  with  them  are  no  longer  to  be  harassed  and 
thwarted  by  the  mass  of  technical  and  minute  decisions  whidi  have 
accumulated  in  respect  of  them.  Shonts  v.  Thomas,  116  App.  Div.  854, 
102  N.  Y.  Supp.  324;  Donaldson  v.  Brooklyn  Heights  R.  Co.,  119 
App.  Div.  513,  104  N.  Y.  Supp.  178 ;  Goldmark  v.  Electro-Galvanizing 
Co.,  Ill  App.  Div.  526,  97  N.  Y.  Supp.  1078;  McKeand  v.  Locke,  115 
Aro.  Div.  174,  100  N.  Y.  Supp.  704. 
The  order  should  be  reversed  and  the  motion  to  vacate  denied. 

Ordw  rerersed,  with  flO  costs  and  dlsbnnementa,  and  nutlon  denied,  with 
costs.  All  concur. 


In  re  I/A  ORAVa 

(Snpreme  Court,  Appellate  Division,  Second  Department  January  24,  1908.) 
Appeal  from  Special  Term,  Kings  County. 

Application  of  Sophie  Marchais  La  Grave  to  examine  Frank  J.  Her- 
bert and  others.  From  the  order  made,  said  La  Grave  appeals.  Af- 
firmed. 

Amied  before  WOODWARD.  JENKS,  HOOKER,  MILLER,  and 
GAYNOR,  JJ. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements, 
on  the  authority  of  Cherbttliez  v.  Parsons  (decided  herewith)  108  N.  Y. 
Supp.  321. 


STEIN  et  at.  T.  HARTSHORNE  et  al. 
(Supreme  Court,  Appellate  Division,  First  D^iartment  January  21  190&) 

BriDIHCB— DAKAOEft— BBBACS  (XT  Cohtbaot. 

In  an  actltm  for  breach  of  a  contract  to  deliver  unstamped  6  per  c&at. 
bonds  of  the  Southern  Pacific  of  California  Railway  Company  to  plain- 
tiffs in  New  York  on  September  3,  1903,  evidence  that  a  witness  knew 
of  a  transaction  in  soch  bonds  in  San  Francisco  in  Angust,  1903,  In  which 
the  bonds  were  sold  at  $118,  was  Inadmissible  as  tending  to  show  the 
market  valtie  of  the  bonds  in  New  York  on  September  Sd;  ft  appearing 
tbat  the  bonds  were  inactive  on  the  Exchange  In  New  York,  and  that 
there  was  no  market  price  for  them  there  on  that  date. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol  20,  Evidence,  H  410- 
419.] 

Ingraham,  dissenting. 
Appeal  from  Trial  Term. 

Action  by  Meyer  A.  Stein  and  another  against  Edward  C.  Harts- 
home  and  others.  From  a  judgment  for  plaintiffs,  and  from  an  or- 
der denving  defendants'  motion  for  a  new  trial,  they  appeal.  Reversed. 

Ami'ed  before  PATTERSON,  P.  J.,  and  INGRAHAM,  CLARKE. 
HOilGHTON.  and  SCOTT,  JJ. 

William  C.  Cammann,  for  appellants. 

JcrtHne  Eisner,  for  respondents,  _  i 
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SCOTT,  J.  The  plaintiffs  are  dealers  in  bonds  and  investment  se- 
curities, and  the  defendants  are  stock  brokers,  and  both  transact  their 
business  in  the  city  of  New  York,  The  action  is  for  damages  for  de- 
fendants' failure  to  deliver  to  plaintiff  $50,000  of  unstamped  5  per 
cent,  bonds  of  the  Southern  Pacific  of  California  Railway  Company. 
The  sale  of  the  bonds  by  defendants  to  plaintiffs  on  September  2, 1903, 
and  the  failure  to  deliver  them  was  not  disputed ;  the  sole  controversy 
being  as  to  the  amount  cd  damages  recoverable.  The  sale  price  was 
$112.  The  bonds  were  very  inactive,  few  sales  being  reported,  and 
these  at  long  intervals.  It  appears  that  of  the  total  issue  of  bonds 
some  were  stamped  with  an  agreement  giving  the  company  the  right  to 
redeem  them  at  107.60  in  11)05.  The  remainder,  being  unstamped, 
matured  in  1937,  and  were  not  redeemable  until  then.  The  unstamped 
bonds,  such  as  defendants  sold,  were  scarce  and  not  easily  obtainable, 
and  commanded  a  higher  price  than  the  stamped  bonds.  There  was 
great  difficulty  in  proving  the  market  price  of  unstamped  bonds,  or 
that  there  was  any  market  price  for  them  on  September  3,  1903,  tlie 
date  on  which  the  bonds  should  have  been  delivered.  There  was  evi- 
dence of  a  sale  on  September  1, 1903,  but  it  was  not  made  entirely  clear 
whether  the  subject  of  the  sale  was  stamped  or  unstamped  bonds.  Fail- 
ing direct  evidence  of  market  value  in  New  York  on  September  3, 
1903,  owing  to  the  lack  of  evidence  of  actual  sales,  both  sides  called  ex- 
pert witnesses  to  estimate  tlie  value  of  the  bonds  on  the  day  of  deliv- 
ery; their  estimates  being  computed  upon  their  opinion  as  to  tlie  in- 
come basis  upon  which  the  value  should  be  estimated  and  the  length  of 
time  the  bonds  had  to  run.  Their  estimates  of  value  varied  considera- 
bly according  to  the  income  they  severally  considered  a  purchaser 
should  be  content  to  realize  from  an  investment  in  the  bonds,  taking 
into  account  the  general  condition  of  the  market  and  the  price  at  which 
other  bonds  of  a  similar  character  were  sold.  One  of  the  witnesses 
for  the  plaintiff  was  permitted  to  state  that  "he  knew  of  a  transaction 
in  San  Francisco  in  Au^st,  1903,  at  118" ;  and  the  refusal  to  strike 
this  evidence  out  is  assigned  as  error.  We  think  that  the  evidence 
was  incompetent.  It  is  evident  that  the  witness  had  no  personal  knowl- 
edge of  the  transacticm,  and  it  is  not  shown  what  the  transaction  was, 
or  at  what  time  in  August  it  took  place.  The  sale  defendants  was 
made  in  New  York,  and  the  delivery  should  have  been  made  in  that 
city  on  December  3d,  and  a  transaction  some  time  in  August  in  San 
Francisco  was  too  indefinite  to  furnish  a  just  basis  for  estimating  dam- 
ages. We  cannot  say  that  this  evidence  did  not  affect  the  verdict,  for 
the  jury  found  damages  based  upon  the  assumption  that  the  bonds 
were  worth  118  in  New  York  on  September  3,  1903. 

The  judgment  and  order  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 

PATTERSON,  P.  J,  and  CLARKE  and  HOUGHTON,  JJ.,  con- 
cur. 

INGRAHAM,  J.  (dissenting).  As  1  understand  the  rule,  upon  a 
breach  of  a  contract  for  the  sale  of  securities  of  this  character,  where 
there  is  no  market  value,  any  evidence  tending  to  show  the  actual  value 
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of  the  securities  at  the  time  and  place  of  delivery  is  admissible.  In 
the  absence  of  any  market  value  or  purchase  and  sale  of  securities  at 
the  time  and  place  of  delivery,  it  seems  to  me  that  evidence  of  a  sale 
in  another  city  with  which  tliere  is  constant  communication  is  compe- 
tent evidence  as  to  the  actual  value  at  die  time  and  place  of  delivery, 
l^e  fact  that  the  sale  in  San  Francisco  was  some  weeks  prior  to  the 
time  of  delivery  of  the  securities  in  question  was  not  matenal,  as  there 
was  evidence  to  show  that  the  price  of  such  securities  and  the  condi- 
tions had  not  changed.  It  was  not  error,  therefore,  for  the  court  to 
deny  the  motion  to  strike  out  the  testimony  as  to  the  San  Francisco 
sale.  I  have  doubts  as  to  whether  the  verdict  should  be  sustained  for 
the  full  amount,  but  I  dissent  from  ft  reversal  of  this  judgment  upon 
the  ground  stated  by  SCOTT,  J. 


TELLEB  T.  SCHULZ  et  UZ. 
(Sopreme  Oonrt,  Appellate  Dlvlaloii,  Sec(md  D^rtuent.  Jamury  17,  1908.) 

1.  Tkhdob  ahd  Puxchabeb— Coktbaotb  of  Saix— Rights  or  Vbndob. 

A  vendor  In  a  contract  of  sale  holds  tbe  legal  title  In  trost  for  the  par- 
cbaaer,  and,  when  tbe  contract  does  not  provide  hi  terms  for  poeaessloD 
liy  the  pan^uuer,  tbe  vendor  may  ranaln  In  poBseBBlon  until  performance 
by  file  imrdiaser. 

[Od.  Note.— For  csBBfl  In  point,  see  Gent  Dlft  vol.  48,  Vendor  and 
Pnrcbaser.  |i  898-807.] 

2.  Sake— Aon  Oomrmmno  Buach. 

A  vendor,  in  a  contract  for  the  sale  of  realty  which  stlpnlated  that  he 
Bhonld  give  a  warranty  deed  clear  of  Incumbrances,  except  mortgagee,  etc.. 
and  which  bound  the  purchaser  to  pay  a  part  of  the  price  in  cash  and 
secnre  the  balance  by  mortgage  on  the  day  fixed  for  the  completion  of 
the  contract,  did  not  breach  the  contract  by  replying  to  the  purchaser's  de- 
mands to  vacate  that  he  would  vacate  provided  the  purchaser  closed  the 
title,  and  the  purchaser  could  not  rescind  and  recover  the  partial  paymoit 
made. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  toL  48,  Vendor  and 
Purcbaser,  M  898-897.] 

8.  Same. 

A  vendor,  retaining  possession  after  performance  by  the  pardiaser.  Is 
not  mly  subject  to  ejectment  but  Is  Uable  for  damages;  and  he  does  not 
by  continuing  la  possessiiHi,  be«Hne  by  tliat  act  Itself  a  tenant  by  suf- 
ferance. 

[Ed.  Note^I^  cases  In  point  see  Gent  Dig.  roi.  48;  Vendor  and 
Porcbaser,  H  888-887.] 

Appeal  from  Municipal  Court,  Borough  of  Brodclyn,  Seccmd  Dis- 
trict. 

Action  by  Abraham  Teller  against  Herman  Schulz  and  anotfier. 
From  a  judgment  for  defendants,  plaintiff  appeals.  Affirmed. 

ArgueH  Kefore  WOODWARD.  JENKS,  HOOKER,  RICH,  and 
MILLER.  JJ. 

Henry  Hetkm,  for  ai^lant 

W.  H.  Burby,  for  respondents. 

JENKS,  J.  The  plaintiff  (vendee^  ai^)eals  from  a  judgment  for  the 
defendants  on  the  merits  in  an  action  m  the  Municipal  Court  to  re- 


Digitized  by 


326  108  NBW  YORK  SUPPLEMENT  (Sup.  Ct. 

ud  Ul  M«w  York  Statt  R«port«r 

cover  $400  paid  on  account  of  a  contract  under  seal  for  the  conveyance 
of  realty.  The  action  rests  upon  nonperformance.  Neither  party 
offered  evidence;  but  upon  the  allegations  and  the  admissions  of  the 
written  pleadings,  and  me  admissions  at  the  trial,  both  i»-esented  tiie 
facts  for  judgment.  It  is  conceded  that  the  question  of  nonperform- 
ance hangs  upon  the  fact  that  the  defendant  was  in  possession  of  a  • 
part  of  the  premises  at  the  time  the  parties  met  to  pass  the  title  under 
their  contract.  The  vendors  had  agreed  to  deliver  a  full-covenant  war- 
ranty deed  of  the  premises,  free  and  clear  of  all  incumbrances  save 
the  mortgages  and  certain  monthly  tenancies.  The  vendee  under  the 
contract  had  paid  $400  on  account,  was  to  pay  $4,600  in  cash  at  the 
dosing  of  title,  and  also  was  to  secure  the  consideration  by  certain 
mortgages.  The  contract  did  not  provide  that  defendant  should  be  a 
mcHi^Iy  tenant  On  the  dosing  day  the  plaintiff  demanded  a  vaca- 
tion of  tfie  premises  by  the  defendants ;  but  the  defendants  answered 
that  they  would  vacate,  provided  the  plaintiff  dosed  the  title.  The 
plaintiff  thereupon  refused  to  dose  the  title,  and  the  negotiation  was 
thus  ended. 

After  the  contract  was  executed  the  legal  title  was  in  the  vendors, 
who  held  the  premises  as  trustees  for  the  vendee.  Williams  v.  Had- 
dock, 145  N.  Y.  144,  39  N.  E.  825 ;  Sample  v.  Lyons,  59  App.  Dhr.  4B6, 
69  N.  Y.  Supp.  378.  As  the  contract  did  not  in  terms  provide  for  pos- 
session by  the  vendee,  there  was  no  license  to  him  to  enter.  Fagan  v. 
Scott,  14  Hun,  16i2,  and  authorities  dted.  The  vendors  were  entitled 
to  retain  possession  until  the  payment  of  the  consideration.  Sugden 
on  Vendors  (Perkins'  Notes)  p.  270,  note  6,  and  authorities  cited.  The 
plaintiff  was  entitled  to  a  marketable  title ;  but  the  contract  was  not 
broken  by  the  mere  fact  that  on  the  day  of  performance  there  was 
some  incumbrance  or  Hen  which  the  vendors  can  obviate.  Ziehen  v. 
Smith,  148  N.  Y.  558,  42  N.  E.  1080;  Higgins  v.  Eagleton,  165  N.  Y. 
4C6,  50  N.  E.  287.  See,  too,  Karker  v.  Haverly,  fiO  Barb.  79-85.  The 
sole  incumbrance  was  a  possesion  cmly  asserted  until  the  title  passed, 
which,  so  &r  as  it  appears,  the  vendors  could  terminate  at  once,  and 
which  they  then  offered  to  terminate  forthwith.  After  the  vendee  had 
fully  performed  on  his  part,  "it  must  have  been  understood  that  he 
was  to  have  possession" ;  and  after  the  vendee  "had  paid  the  full  con- 
sideration, in  reliance  upon  the  promise  of  the  defendant  to  give  him 
the  title  to  the  land,  there  was  an  implied  consent  on  the  part  of  the 
defendant  that  he  might  take  possession  as  owner."  Miller  v.  Ball,  64 
N.  Y.,  at  page  293. 

The  materiality  of  the  alleged  defect  was  a  question  of  fact.  Mc- 
Pherson  v.  Schade,  149  N.  Y.  16,  43  N.  E.  527.  Even  in  "the  absence 
of  any  evidence  to  the  contrary,  it  could  not  be  inferred  that  in  such  a 
case  the  vendor  intended  to  retain  the  use  of  both  the  land  and  the 
consideration  paid  therefor."  Miller  v.  Ball,  supra.  And  in  this  case, 
as  I  have  said,  the  defendants  stated  at  the  time  that  they  would  va- 
cate forthwith  when  the  title  was  closed.  It  is  true  that  they  might 
have  broken  their  word ;  but  this  was  but  a  possibility,  founded  upon 
no  existing  fact  or  statement.  Such  a  possibility  did  not  warrant 
the  vendee  to  withdraw  on  the  ground  that  the  defendants  had  failed 
to  perform.    Maupin  oa  Marketable  Titles,  p.  707,  and  cases  dted; 
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Moser  v.  Cochrane,  107  N.  Y.,  at  page  41, 13  N.  at  page  443 ;  Ste- 
venson V.  Polk,  71  Iowa,  278,  32  N.  W.  340.  It  is  not  to  be  assumed 
that  the  defendants,  belying  their  word  and  in  defiance  of  all  legal 
right,  would  persist  in  a  possession  which  could  establish  no  contract 
relation,  but  which  would  subject  them,  not  only  to  ejectment,  but  to  a 
response  in  damages  for  their  unlawful  conduct  Preston  v.  Hawley, 
101  N.  Y.  686,  590,  6  N.  E.  770.  For  such  a  continuance  would  not  in 
itself  constitute  him  even  a  tenant  on  sufferance.  Rowan  v;  Lytle,  11 
Wend.  617. 

The  judgment  is  affirmed,  with  costs.  AU  concur. 


AKIN  T.  TAN  WIRT  et  aL 
<Baiveme  Court  Appellate  Division,  lAtrd  D^rtment  January  IB^  190&) 

1.  PRINCIFAI.  AUD  SUBITT— DlBOHABOl  Or  BtlBXTT. 

PlalDtUf  was  the  holder  of  a  note  executed  by  a  firm.  Thereafter  two 
members  of  the  firm  sold  their  Interests  therein  to  the  third  member 
tiiereof  and  another  person ;  the  vendees  assnnitng  the  debts  of  the  firm. 
ffeJd,  that  plalntUTs  acc^tanoe  of  the  new  firm  as  primary  d^tors  on 
the  note  did  not  in  itself  woiIe  a  release  of  the  retired  members  from  their 
liability  as  soretles  for  the  debt;  the  relation  of  prtndyal  and  surety 
created  by  the  assumption  of  the  debts  being  not  subject  to  the  will  of  the 
creditor. 

[fid.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  Prlnctpal  and 
Surety.  H  181,  181%.] 

3.  Sahb— NitoiJonfOB  or  OBEorroB  in  Gehkbal,  ' 

Plaintiff  is  the  lioider  of  a  promissory  note  executed  by  a  Arm.  There- 
after two  members  of  the  firm  sold  their  interests  therein  to  the  third 
member  thereof  and  another  person ;  the  vendees  assnmlng  the  firm  debts. 
Subseqaently  the  third  member  of  the  original  firm  died,  leaving  the  firm 
assets  In  the  bands  of  the  fourth  person  as  sarrlvor.  The  enrrlvor  went 
Into  bankroptoy,  during  which  plaintiff's  claim  was  presraited  and  par^ 
tiaily  allowed.  Held  that,  in  the  absence  of  anything  to  show  that  plain- 
tiff lost  anything  In  ttie  bankmptcy  proceedli^  liy  not  dananfling  that  ber 
claim  be  paid  from  the  firm  assets,  it  is  no  defense  to  an  actlw  against 
the  executors  of  one  of  the  original  retired  partners  for  the  unpaid  bal- 
ance of  the  note  that  the  Arm  assets  held  by  the  bankrupt  and  his  Individ- 
ual assets  were  not  separated  and  the  claims  of  the  dlflwmt  daaaes  of 
creditors  properly  assigned  to  the  different  assets. 

[Ed.  Note. — For  cases  In  point;  Me  Oent  Dig.  vol.  Principal  and 
Surety.  |  298.] 

8.  LnoTATion  or  Aonona— Pabhai.  Pathbris— Bftkoi. 

A  soreQr  on.  a  promissory  note  told  the  principal  thereon  that  he  must 
ke^  the  interest  paid  or  else  he,  as  surety,  would  be  compelled  to  pay  the 
note  HeUtt  in  an  action  on  the  note,  that  the  prlndpal's  payments  of  in- 
terest aftfflr  such  direction  by  the  surety  wen  not  paymoita  by  the  agent 
of  the  surety,  so  as  to  take  the  case,  as  to  the  latter,  out  of  the  statnte  of 
llmltatloDs;  such  direction  being  merely  an  Insistence  that  title  principal 
make  payments  for  himself  as  he  was  iKnmd  to  dOi  and  thus  save  the 
surety  from  liability. 

[Ed.  Notour— F<»r  eases  In  poln^  see  Osnt  Dig.  vcd.  88,  Limitation  of  Ac- 
tions, I  626.] 

4,  PABTwiBSaiP— Retikement  cm  Pabtrxxs— Liabilities  or  Bbtzbinq  Pabtreb 

roB  Acts  or  New  Fikh. 

A  partner  is  estopped,  as  to  new  transactions  with  an  old  customer, 
from  showing  that  he  had  left  the  firm,  unless  the  old  customer  luUl  been 
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glTen  notice  of  bis  retirement  because  presumptively  the  old  customer 
has  relied  upon  his  credit  In  subsequent  dealings  with  the  Ann. 

[Ed.  Note^For  cases  Id  point,  see  Gait  Dig.  vol.  88,  Partnanhin 
H  48^-480.] 

S.  Sauk. 

In  an  action  against  a  retired  partner  on  a  promissory  note,  executed 
by  his  firm  and  assumed  by  the  new  firm  after  bis  retirement,  In  whidi  de- 
fendant pleaded  the  statute  of  limitations,  evidence  examined,  and  held 
lusufflcioit  to  show  that  plaintiff  had  no  notice,  when  accepting  a  payment 
of  interest  on  the  note  from  tlie  new  Arm,  that  snch  partner  had  retired, 
which  paymoit,  on  account  of  sndi  latft  of  notice,  would  have  constituted 
a  renewed  iHroinlae  to  jiay  the  debt  by  such  partner  and  prevent  tbe  running 
ot  tbe  statute  In  Us  favor. 

[Ed.  Noteu— For  cases  la  p(dnt,  see  Cent.  Dig.  voL  88^  Partnership, 

I  6oe.] 

Cochrane,  7.,  dlssmtlng. 

Appeal  from  Special  Term,  Rensselaer  County. 

Action  by  Almira  Akin  against  P.  Campbell  Van  Wirt,  as  executor 
of  David  Akin,  deceased,  impleaded  with  Albert  W.  Davitt,  individual- 
ly and  also  as  another  executor  of  die  same  will.  From  a  judgment 
ror  plaintiff,  defendant  Van  Wirt  appeals.  Reversed,  and  new  trial 
granted. 

The  action  Is  upon  a  promissory  note.  Upon  January  1, 1895,  the  firm  of  W. 
H.  Akin  &  Co.,  composed  of  William  H.  Akin.  David  Akin,  tbe  appellant's 
testator,  and  Albert  Akin,  for  value  delivered  to  John  H.  Akin,  who  was  the 
fatiier  of  Albert  Akin,  tbelr  promissory  note  for  f20,000,  payable  In  one  year, 
and  dated  upon  that  day.  Up<m  April  1. 1895.  W.  H.  Akin  sold  his  Interest  In 
the  firm  assets  to  ttie  defendant  Albert  Davitt  Upon  January  18,  1896,  the 
appellant's  testator,  David,  also  sold  bis  interest  In  tbe  Arm  assets  to  defsid- 
ant  Albert  Davitt  and  Albert  Akin,  wbo  agreed  to  pay  the  Arm  debts.  After 
the  transfer  of  the  intereat  of  William  H.  Aklu  upon  April  1,  18f>5,  the  firm 
continued  to  do  business  under  the  firm  name  of  "W.  H.  Akin  &  Co."  At  the 
time  of  the  transfer  of  tbe  Interest  of  David  Akin  to  Albo-t  Akin  and  Albert 
Davits  January  18,  1896,  the  firm  name  was  changed  from  **W.  H.  Akin  ft 
Oo."  to  "Akin  ft  Davitt"  This  note  was  transferred  by  John  H.  Akin  to  his 
wife,  Almira  Akin,  this  plalntltT.  The  exact  date  of  Uie  transfer  does  not 
appear.  Albert  Akin  paid  the  Interest  upon  January  1,  1896,  with  a  diedE  ot 
W.  H.  Akin  St  Co.,  and  thereafter  with  the  check  of  Akin  ft  Davitt  William 
H.  Akin  died  in  1887.  Albert  Akin  died  In  1899.  David  Akin  died  in  1902. 
In  1903  Albert  Davitt  went  into  bankruptcy.  This  plaintiff  presented  her 
claim  against  the  estate,  and  received  a  dividend  thereon  df  upwards  of  $5,- 
000.  Thereafter  this  action  was  commenced  against  the  uecntors  of  David 
Akin,  and  Jndgmokt  was  obtained  therein  as  above  stated.  From  the  Jud^ 
ment  altered  upon  the  de<^Ion  of  tbe  court,  tbe  executors  have  ai^tealed. 
Further  focts  are  stated  in  the  opinion. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  COCH- 
RANE, and  SEWELL.  JJ. 

Oscar  Warner  (Andrew  J.  Nellis,  of  counsel),  for  appellant. 
Henry  J.  Speck,  for  respondent. 

SMITH,  P.  J.  Various  defenses  are  urged  to  the  plaintiff's  claim. 
We  are  tmable  to  find  any  evidence  to  sustain  the  defense  of  a  nova- 
tion. It  nowhere  appears  that  David  Akin,  or  his  estate,  has  been 
expressly  or  voluntarily  released  by  the  plaintiff.  Upon  January  18, 
1896,  when  Dtavid  Akin  sold  out  to  Albert  Akin  and  Albert  Davitt, 
they  assumed  the  debts  of  the  firm.   They  thereupon  became  pri- 
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marily  liable  for  this  indebtedness,  and  David  Akin,  as  well  as  William 
H,  Alan,  were  simply  sureties.  I  cannot  see  that  it  matters  as  to  what 
transpired  when  William  H.  Akin  went  out  of  the  firm  upon  April  1, 
1S95.  This  relation  of  principal  and  surety,  created  by  the  assump- 
tion of  the  debts  of  the  firm  upon  the  retirement  of  David,  was  not 
subject  to  the  will  of  the  creditor.  An  acceptance  by  the  creditor  of 
this  new  firm  as  primary  debtors  would  not  in  itself  work  a  release 
of  David  Akin  or  William  H.  Akin  from  tlieir  liability  as  sureties 
for  the  debt. 

Nor  do  I  find  any  release  of  the  surety  David  Akin  by  reason  of 
any  matters  connected  with  the  bankruptcy  proceeding  of  Albert  Davitt. 
The  claim  presented  by  the  plaintiff  in  that  action  was  upon  these  firm 
notes.  It  is  claimed  that  it  was  not  there  insisted  that  the  firm  assets, 
held  by  Albert  Davitt  as  survivor,  and  his  individual  assets,  should 
be  separated,  and  Uie  claims  of  the  different  classes  of  creditors  prop- 
erly assigned  to  the  different  assets.  It  does  not  appear,  however, 
that  the  plaintiff  lost  anything  by  not  demanding  that  her  clium  be 
paid  frcxn  the  firm  assets,  and  it  is  only  to  the  extent  of  a  loss  caused 
thereby  that  the  defendant  could  defend  in  this  action. 

Defendant's  main  contention  is  to  the  effect  that  this  claim  is  barred 
by  the  statute  of  limitations.  David  Akin  left  the  firm  upon  January 
18,  1896.  This  action  was  not  brought  until  1904.  The  statute  ot 
limitations  is  a  conceded  defense,  unless  there  has  been  some  payment, 
or  some  other  acknowledgment  within  that  time,  which  would  save  the 
statute  from  running. 

To  prevent  the  running  of  the  statute  the  plaintiff  relies  upon  two 
facts :  First,  that  the  payment  of  this  interest  in  1897  and  1898  was 
made  by  Albert  Akin,  at  the  instance  and  direction  of  David  Akin. 
At  this  time  David  Akin  was  confessedly  a  surety  only  for  this  debt. 
The  firm  of  Akin  &  Davitt  were  the  principal  debtors.  The  fact,  as 
shown  1^  the  evidence,  is  that  David  Akin  spoke  to  Albert  Akin,  and 
told  him  that  he  must  keep  that  interest  paid,  for  otherwise  he  would 
be  conqielled  to  pay  the  note.  It  has  been  held  by  the  trial  juc^e  that 
this  is  such  an  authorization  and  direction  for  payment  of  the  interest 
as  to  make  the  act  of  Albert  Akin,  in  thereafter  paying  the  interest, 
die  act  of  the  surety,  fr(»n  which  can  be  implied  a  new  promise  by 
the  surety  to  become  liable  for  the  debt.  In  Littlefield  v.  Littlefield,  91 
N.  Y.  203,  43  Am.  Rep.  663,  the  headnote  in  part  reads: 

"One  of  tbree  makers  of  a  Joint  and  several  promlsBory  note,  who  In  fact 
signed  It  as  surety,  upon  being  applied  to  for  payment,  requested  the  payee 
to  tell  the  principal  that  he  must  make  a  payment  thereon  and  that  he  (the 
sarety)  said  so.  The  payee  made  the  statemmt  to  the  principal  as  requested, 
who  promised  to  and  did  nbaequestly  malEe  a  payment  This  he  reported  to 
the  surety,  who  in  lespoiise  stated  that  it  was  all  riglit  In  an  action  upon 
the  Dote,  held,  that  these  facts  did  not  show  an  autborl^  conferred  upon 
the  principal  to  make  a  payment  as  the  agent  of  the  surety,  ao  aa  to  take  the 
case  aa  to  the  latter  out  of  the  statute  of  limitations;  also  that  th^  failed 
to  estflbllsta  a  radflcatlon  of  the  payment" 

This  authority  would  seem  to  be  a  complete  answer  to  the  plaintiff's 
contention  upon  this  point.  The  case  of  Winchell  v.  Hides,  18  N.  Y. 
558,  is  relied  upon  by  the  plaintiff  in  support  of  his  contention.  That 
case,  however,  as  far  as  it  holds  any  different  rule,  must  be  deemed 
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to  have  been  overruled  by  the  Littlefield  Case  cited.  In  the  case  at 
bar,  the  direction  of  David  to  Albert  to  pay  this  interest  was  not  to  make 
payment  for  him  as  his  agent,  but  was  simply  an  insistence  that  Akin 
&  Davitt  should  make  payment  for  themselves,  as  they,  were  bound 
to  do,  and  thus  save  him  from  liability.  The  promise  to  renew  the 
obligation,  which  is  inferred  from  the  judgment,  must  rest  upon  a 
payment  made  by  an  agent  for  the  principal,  or  a  payment  voluntarily 
made  by  himself  as  a  recognition  of  existing  liability.  McMullen  t. 
Rafferty,  89  N.  Y.  456. 

Plaintiff  further  answers,  in  defense  of  the  statute  of  limitations,  that 
by  the  receipt  of  interest  from  that  firm  of  W.  H.  Akin  &  Co.,  of  which 
David  Akin  was  a  member,  January  1,  1896,  she  was  a  customer  of 
the  old  firm,  and  as  to  her  ^e  old  firm  continued  up  to  January  1, 
1897,  at  which  time  interest  was  p^d  by  Akin  &  Davitt,  inasmuch  as 
no  notice  to  her  is  shown  that  David  Akin  had  retired  from  the  firm. 
If  this  payment  January  1,  1897,  be  deemed  the  payment  by  David, 
the  statute  has  not  run.  The  rule  of  law  thus  relied  upon  is  that  a 
partner  is  estopped,  as  to  new  transactions  with  an  old  customer,  from 
showing  that  he  had  left  the  firm,  unless  the  old  customer  had  been 
given  notice  of  his  retirement,  because  presumptively  the  old  customer 
has  relied  upcm  his  credit  in  subsequent  dealings  with  ^e  firm.  Were 
the  question  res  nova,  I  should  have  doubt  whether  tiiis  estoppel  would 
apply  for  the  purpose  of  establishing  an  implied  promise  to  renew  a 
debt  in  favor  of  one  who  had  full  lmowled|^  of  the*  fact  of  the  part- 
ner's retirement  long  befwe  the  statute  of  lunitations  would  otherwise 
have  run.  Upon  this  point,  however,  the  plaintiff  is  supported  by 
authority  which  this  court  must  recognize.  The  payment  of  interest 
relied  upon  was  upon  January  1,  1897.  That  payment  was  made  by 
Albert  Akin  with  a  check  of  Akin  &  Davitt,  the  new  firm.  The  learn- 
ed trial  judge  has  held  that  that  interest  was  received  by  the  plaintiff 
wi&out  knowledge  of  the  fact  that  David  Aldn  had  left  the  firm,  and 
that  such  payment,  ^erefore,  constituted  a  renewed  promise  to  pay 
the  debt  by  David  Akin,  whidi  prevents  the  funning  of  the  statute  in 
this  case.  This  finding  of  fact  that  the  plaintiff  had  no  knowledge, 
at  the  time  of  the  receipt  of  this  payment  of  interest  upon  January  1, 
1897,  that  David  Akin  was  not  then  a  member  of  the  firm,-  is  strongly 
questioned  by  the  appellant  here,  and  the  question  thus  presented  is 
to  my  mind  the  most  important  as  well  as  the  most  difficult  one  in  the 
case. 

There  is  no  proof  that  David  Akin  gave  to  the  plaintiff  any  specific 
notice  of  his  retirement  from  the  firm.  But  the  situation  here  is  most 
peculiar.  David  Akin  is  dead  and  cannot  testify.  This  payment  of 
interest  was  made  by  the  check  of  Akin  &  Davitt,  the  new  firm,  or- 
ganized January  18,  1896.  This  new  firm  consisted  of  Albert  Akin 
and  Albert  Davitt.  Albert  Akin  was  the  son  of  this  plaintiff.  Albert 
Davitt  was  her  son-in-law.  David  and  William  H.  Akin  were  her 
brothers-in-law.  This  plaintiff  was  brought  upon  the  stand  and  sworn 
in  her  own  behalf,  and  then  was  withdrawn  from  the  stand  without 
being  asked  to  give  any  testimony.  It  is  here  urged  that  her  silence 
must  be  ccmstrued  most  strongly  against  her  upon  the  question  as  to 
whether  she  at  that  time  had  knowledge  that  David  Akin  had  retired 


Digitized  by  Google 


Sop.  Ct) 


FBOFLB  V.  Onr  OF  BUFFALO. 


331 


from  Uie  firm.  Plaintiff's  answer  to  this  proposition  is  that  she  was 
not  bound  to  speak  until  the  defendant  had  satisfied  the  burden  of 
proof  upon  him  of  showings  notice  to'  her,  and  thus  the  learned  trial 
court  has  held.  In  this  holding,  however,  it  appears  to  us  that  he 
has  committed  an  error.  At  the  time  that  she  received  this  check  of 
Akin  &  Davitt,  she  had  notice  at  least  that  some  change  had  been 
made  in  the  firm.  She  was  largely  interested  in  that  firm,  because 
of  the  fact  that  she  had  $120,000  in  there.  Knowing  that  that  firm  had 
been  changed  with  her  interest  therein,  all  the  parties  living  within 
a  short  radius,  the  inference  seems  to  me  irresistible  that  she  knew 
that  the  firm  of  Akin  &  Davitt  was  composed  of  her  son  and  her  son- 
in-law.  That  inference  is  strengthened  by  the  fact  that  while,  after 
1898,  no  interest  was  paid  to  her,  no  claim  seems  to  have  been  made 
against  David  Akin  in  his  lifetime.  With  the  probabilities  so  strong 
that  she  had  knowledge  of  the  retirement  of  David  Akin,  her  failure 
to  deny  such  knowledge,  or  at  least  to  offer  to  be  sworn  thereupon,  is 
in  my  judgment  of  contn^ng  significance.  If  such  evidence  be  offer- 
ed and  objected  to  under  Code  Civ.  Proc.  §  829,  it  is  not  intended  to 
pass  upon  its  admissibility.  To  allow  a  recovery  in  this  case  after  the 
deatii  of  David  Akin,  wiUiout  a  denial  on  her  part  that  she  had  knowl- 
edge that  he  had  retired  from  the  firm,  with  all  the  inferences  flut- 
ing to  the  fact  that  she  must  have  had  knowledge,  would  in  my  judg- 
ment be  against  good  conscience,  and  so  far  against  the  weight  of  evi- 
-dence  that  it  should  not  be  suffered  in  a  court  either  of  equity  or  law. 

As  the  judgment  must  rest,  then,  upon  this  finding  tliat  she  took 
this  interest  upon  January  1,  1897,  without  knowledge  of  the  retire- 
ment of  David  Akin  from  the  firm,  the  judgment  must  be  reversed  on 
law  and  fact, 'and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event  All  concur,  except  COCHRANE,  J.,  who  dissents. 


<123  App.  Dir.  141.) 

PEOPLS  ex  leL  MEW  YORK  CBNT.  &  H.  R  B.  00.  et  aL  v.  CITY  OF 

BUFFALO. 

■<Biqtreme  Court,  Appellate  Dlvtelon,  Fourth  Department   January  8,  1908.) 

X  MumCIFAI.  GOBPOBAXXOaa— PbOOXEOIKO*  or  OOUNOII<->OBDtHA2IOI9— fitNAOT- 
HKMX. 

Tbe  conmon  conncU  oi  tiie  city  of  Buffalo  Is  a  conttnnons  body,  and' 
proceedings  begun  may  be  completed,  although  new  members  may  have 
been  elected  to  the  council  In  the  meantime;  and  hence  a  resolution  Ini- 
tiating a  proceeding  for  paving  a  street  passed  by  the  board  of  aldermen 
and  the  board  of  cooncllmen  and  vetoed  by  the  mayor  may  be  passed  over 
the  veto  by  the  required  vote  of  later  boards  In  which  several  new  mem- 
bers were  sitting. 

A  Saue. 

Section  18  of  the  charter  of  the  city  of  Buffalo  (Laws  1891.  p.  139,  c. 
105,  and  amendments),  providing  that,  if  an  ordinance  or  resolution  of 
the  common  council  Is  vetoed  by  the  mayor,  it  shall  be  laid  before  the 
board  of  aldermen  at  its  next  r^ular  meeting,  and  they  shall  proceed 
to  reconsider  it,  does  not  require  tbst  It  must  be  acted  on  at  that  meet- 
ing. 

(Bd.  Notft^For  cases  In  poin^  see  Cent  Dig.  voL  44,  Statutes,  |  235.] 
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Appeal  from  Special  Term,  Erie  County. 

Certiorari  by  the  people,  on  the  relation  of  the  New  York  Central  & 
Hudson  River  Railroad  Company  and  others,  against  the  dty  of  Buf- 
falo. From  a  judgnient  dismissing  the  writ,  plaintiffs  appeaL  Af- 
firmed. 

On  tbe  2dtli  day  of  January.  1903,  tbe  board  of  aldermen  of  the  city  of  Buf- 
falo adopted  a  resolution  Initiating  the  proceeding  for  the  paving  of  CniUBS 
street,  between  Broadway  and  Williams  streets,  in  that  city,  and  In  May 
following  the  resolution  was  approved  by  tbe  board  of  coanetlmCT,  whldt 
is  the  other  leglslatlTe  branch  of  tbe  municipal  gorenunent.  The  proceeding 
was  thereafter  advanced  from  time  to  time  in  tbe  various  stages  prescribed 
tbe  dty  charter,  and  was  opposed  by  the  relators  upon  whose  property  a 
craiaiderable  part  of  tbe  expense  of  the  new  pavement  would  be  charged. 
The  committee  on  streets  of  the  iKmrd  of  aldermen  bad  reported  in  favor  of 
the  confirmation  of  the  assessment  roll  for  paving  the  street,  and  on  the 
6tb  of  September,  1905,  the  report  was  adopted  by  the  board  of  aldermen,  and 
on  December  20tb  the  board  of  councllmeu  approved  tbe  resolution.  Ou 
tbe  30th  day  of  December  Mayor  Knight  disapproved  tbe  resolution,  and 
bis  veto  message  was  transmitted  to  the  board  of  aldermen  at  Us  session  on 
the  1st  of  January,  and  a  motion  for  ccn^rmatlon  at  the  asseosmeut  roll  then 
made  was  laid  on  tte  table.  On  the  15tb  of  January  tbe  roll  was  conflrmed  hf 
the  board  of  aldermra  In  q>tte  of  tbe  veto  message  by  a  vote  of  23  to  1,  and 
two  days  later  Its  action  was  approved  by  tbe  board  of  councllmen.  A  writ  of 
certiorari  was  thereupon  granted  upon  tbe  application  of  ^e  relators  to  re- 
view tbe  regularity  of  the  oonflrmatlon  of  ttae  asaesBment  roll,  whldi  was  dis- 
missed at  Special  Term. 

Argiied  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Maurice  C.  Spratt  and  Alfred  L.  Becker,  for  appellants. 
Samuel  F.  Moran,  for  respondent 

SPRING,  J.  Section  18  of  the  charter  of  the  city  of  Buflfalo  (chap- 
ter 105,  p.  139,  Laws  1891,  and  amendments  thereto),  so  far  as  ger- 
mane, provides: 

"Every  ordinance  and  resolution  of  the  common  council  *  •  •  shall  be 
presented  to  tbe  mayor  before  It  shall  be  of  force.  If  be  aK>roves  It  be  shall 
sign  it ;  but  if  not,  he  shall  return  it,  with  bis  objections,  to  tbe  dty  clerk, 
who  shall  lay  the  same  before  the  board  of  aldermen  at  Its  next  regular  meet- 
ing thereafter.  The  board  of  aldermen  shall  enter  the  objections  upon  Its 
Journal,  and  proceed  to  reeonaldinr  the  ordinance  or  resolution  bbjected  to." 

The  required  majority  vote  to  make  the  reconsideration  effective  is 
then  provided  for,  which  is  not  pertinoit  on  this  appeal ;  and  if  the 
necessary  number  of  members  "agree  to  pass"  tiie  ordinance  or  resolu- 
tion, the  city  derk  is  required  to  present  it  "to  the  board  of  councilmen 
at  its  next  meeting  with  the  objections  of  the  mayor  and  a  report  of  the 
action  of  the  board  of  aldermen.  The  board  of  councilmen  shall  re- 
consider its  action,"  and  the  required  number  of  that  body  essential  to 
adopt  Ihe  resolution  is  then  stated.  The  common  council  consists  of 
9  councilmen  and  35  aldermen.  The  councilmen  hold  for  four  years, 
and  arc  elected  in  the  odd-niunbered  years,  foiu*  and  five  members  al- 
ternately. Section  6  of  the  charter.  The  aldermen  hold  for  two  years, 
and  are  elected  one  from  each  ward  of  the  city  at  the  election  in  each 
odd-numbered  year  (section  7) ;  and  at  the  election  in  1905  all  of  the  al- 
dermen were  elected  and  their  official  duties  commence  on  January  1st 
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following.  At  the  same  election  four  members  of  the  board  of  council- 
men  were  elected,  taking  office  January  1,  1906.  On  that  day  another 
councilman  was  chosen  in  place  of  James  N.  Adam,  who  resigned  as  a 
member  of  that  body  to  accept  the  office  of  mayor  to  which  he  had  been 
elected  in  the  fall  of  1905. 

The  claim  of  the  relators  is  that  the  conunon  onincU  is  not  a  con- 
tinuous body,  and  the  members  of  the  new  board  could  not  "reconsid- 
er" the  question  of  the  confirmation  of  the  assessment,  for  they  had 
never  considered  it.  If  they  were  to  take  action  at  all,  it  must  have 
been  by  a  vote  on  the  original  proposition,  instead  of  in  overriding  the 
veto  of  the  mayor,  or  else  by  commencing  the  entire  proceeding  de 
novo.  The  argument  is  founded  somewhat  upon  the  suggested  analogy 
between  the  common  council  and  the  Congress  or  the  State  Legislature, 
where,  by  inference  at  least,  the  body  is  not  a  continuous  one,  in  that 
any  act  passed  and  disapproved  by  the  executive  within  the  prescribed 
time  after  adjournment  cannot  be  reconsidered  by  the  succeeding  Con- 
gress or  Legislature,  but  a  new  enactment  must  be  passed.  There  is  a 
necessity  for  the  common  council  of  a  city  acting  as  an  uninterrupted 
organization  which  does  not  exist  in  the  case  of  the  state  or  national 
Legislature.  In  the  former,  proceedings  run  along  for  some  time  and 
consist  of  several  distinct  acts,  each  essential  before  their  culmination. 
The  present  proceeding  for  the  pavement  of  Curtiss  street  was  com- 
menced in  January,  1903,  and  nearly  three  years  elapsed  before  the 
confirmation  of  the  assessment  roll  was  vetoed  by  the  mayor.  On  De- 
cember 31, 1903,  the  term  of  office  of  each  alderman  expired,  and  chan- 
ges also  occurred  in  the  board  of  councilinen  in  the  same  manner,  and 
yet  the  proceeding  was  continued  by  the  ccnnmon  council.  With  the  in- 
creasing importance  of  municipal  affairs,  the  drift  has  been  towards 
Iiome  rule  by  enlarging  the  scope  of  the  municipal  bodies  intrusted 
with  legislative  functions.  The  common  council  of  a  city  is  in  session 
very  frequently.  Its  meetings  are  public,  it  has  general  supervision 
of  tfie  local  affairs  of  the  municipaliW,  and  jurisdiction  over  proceed- 
ings of  a  quasi  judicial  character.  The  proceeding  for  local  improve- 
ments terminating  in  an  assessment  roll  and  tax  levy  is  involved,  and 
onbraces  many  separate  stages.  Often  many  parties  are  directly  inter- 
ested and  all  have  a  right  to  be  heard,  And  not  infrequently  several  years 
elapse  before  it  is  finally  concluded.  If,  whenever  a  change  is  made  in 
the  composition  of  the  board  of  aldermen,  the  proceeding  is  to  end, 
much  disorder,  expense,  and  hardship  would  result.  Delay  might  be 
the  chief  weapon  to  defeat  a  proceeding  of  great  public  benefit. 

In  the  present  proceeding  the  original  resolution  required  the  com- 
missioner of  public  woilcs  to  advertise  for  bids,  which  was  done; 
and  that  functionary  so  reported  to  the  common  council,  which  body, 
and  the  mayor,  also,  approved  of  his  action.  The  commissioner  of  pub- 
lic works  then  reported  the  bids  which  he  had  received  to  the  common 
council,  which  passed  a  resolution  determining  the  kind  of  material  to 
be  used,  and  the  expense  to  be  assessed,  and  directed  the  board  of  as- 
sessors to  make  the  assessment,  which  it  did,  reporting  to  the  common 
council,  and  objections  were  interposed  and  hearings  had  by  that  body, 
resulting  finally  in  the  resolution  which  was  vetoed  by  tlie  mayor,  as 
already  mentioned.   I  refer  to  these  steps  briefly  for  the  purpose  of 
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showing  that  several  of  the  distinctive  municipal  organizations  e: 
tained  jurisdiction  over  respective  stages  of  the  proceeding,  and  y 
all  of  them  the  common  council  was  the  determining  body.  The 
comprising  the  body  which  approved  the  reports  as  they  were  pres( 
to  the  common  council  from  time  to  time  in  1904  and  1905  wen 
the  same  who  took  the  initiative  in  the  original  resolution  in  Jam 
1903.  There  had  been  a  new  election  in  the  meantime.  It  is  ( 
probable  there  were  other  changes  in  the  membership  of  the  coit 
council  by  death  or  resignation,  but  no  attention  was  g^ven  to  the 
sonnel  of  the  body  as  the  proceeding  in  its  varied  stages  was  disci 
and  embodied  in  resolutions.  If  the  body  is  a  continuous  one  wli 
proceeding  is  taken  up  in  any  of  its  phases,  that  is  a  reconsiders 
for  it  is  the  board  of  aldermen  or  board  of  councilmen  as  an  e 
which  reconsiders,  and  not  its  constituent  members.  In  the  presen 
tended  authority  of  the  common  council  it  would  be  impracticab 
have  each  pending  proceeding  cease  whenever  changes  occur  in  it 
dividual  members.  With  the  contrary  rule  prevailing,  if  the  repo 
the  commissioner  of  public  works  had  been  sent  back  by  the  com 
council  for  correction,  or  for  the  purpose  of  obtaining  additional  ii 
mation,  upon  the  rendering  of  the  further  report  in  conformity  tc 
direction  of  the  common  council,  the  subject  would  be  reconsidered 
a  change  in  the  persons  composing  that  body  would  have  prevented 
ther  action  by  it.  In  either  the  Congress  or  state  Legislature  the  I 
lative  declaration  is  crystallized  into  an  enactment,  and  there  is  no  s 
of  distinct  preliminary  acts  carried  on  through  the  agency  of  < 
bodies,  all  indispensable,  as  steps  leading  up  to  the  enactment  ii 
The  territory  of  a  city  is  not  extensive.  Any  man  competent  K 
as  councilman  or  alderman  is  familiar  in  a  general  way  with  the  n 
of  the  city,  and  can  soon  acquaint  himself  with  the  procedure  presa 
for  assessing  real  estate  for  local  improvements,  or  any  other  pro< 
ing  entertained  by  the  body  of  which  he  is  a  member.  Applicatioi 
amend  orders  or  decisions  involving  the  construction  of  those  prev 
ly  made  are  entertained  by  appellate  tribunals,  although  the  perse 
of  the  court  may  have  changed  intervening  the  decision  and  the  apf 
tion  to  amend.  The  fact  that  there  are  members  of  the  court  whc 
not  participate  in  the  decision  has  not  been  deemed  a  bar  to  grai 
the  application.  I  appreciate  that  the  decision  in  Wetmore  v.  Stor 
Barb.  414,  is  adverse  to  the  construction  here  adopted.  In  that 
there  was  the  slight  distinction  that  the  resolution  was  adopted  b) 
board  of  assistants,  which  was  one  branch  of  the  governing  bod 
one  year,  and  the  next  year  by  the  board  of  aldermen,  which  wa; 
complementary  branch,  and  in  the  meantime  the  terms  of  the  men 
of  the  board  of  aldermen  had  expired  by  the  election  and  qualific 
of  successors.  In  other  words,  the  newly  elected  body,  which  w 
part  of  the  legislative  department  at  the  time  of  the  final  passage  o 
resolution,  had  not  taken  any  part  in  its  adoption.  The  board  of  a 
men  and  the  board  of  councilmen  of  the  city  of  Buffalo  each  vote 
override  the  veto  in  January.  The  Wetmore  Case  was  decided  in  : 
It  was  approved  of  reluctantly  in  two  cases  shortly  thereafter  (M 
of  James  W.  Beekman,  19  How.  Prac.  518 ;  In  Matter  of  Beam 
How.  Prac.  459) ;  and  in  these  cases  the  distinction  adverted  to  exi 
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The  changes  in  local  self-government,  as  applied  to  cities,  have  been 
so  extensive  in  the  50  years  which  have  passed  since  the  Wetmore- 
Story  Case,  and  the  powers  intrusted  to  the  governing  bodies  of  mu- 
nicipalities have  been  so  much  enlarged  and  the  circumstances,  and  con- 
ditions have  so  manifestly  altered,  that  we  do  not  feel  bound  by  this  de- 
cision. See  Booth  v.  Bayonne,  56  N.  T.  Law,  1368,  38  Atl.  881. 

It  is  claimed  by  the  learned  counsel  tor  the  appellants  that  it  may  not 
have  been  necessary  to  commence  the  entire  proceeding  anew,  but  the 
confirmation  of  the  assessment  roll  which  was  vetoed  by  the  mayor 
should  have  been  passed  again  as  an  original  resolution  and  resubmitted 
to  the  mayor  for  his  action,  and,  if  vetoed,  it  could  then  have  been  re- 
considered. This  seems  plausible;  but  let  us  test  it.  The  confirma- 
tion of  the  assessment  roll  was  merdy  one  step  in  the  proceeding.  If 
the  common  council  is  not  a  omtittnous  organization,  then,  whenever 
any  phase  of  the  procedure  comes  before  that  body  after  a  change 
in  its  membership,  no  action  can  be  taken.  The  basis  of  the  claimed 
inability  to  act  is  that  the  new  members  have  not  participated  in  the 
l^[islation,  and  are  not  familiar  with  it.  It  must  be  from  the  initial 
resolution  to  its  close  before  the  same  men  in  order  to  make  their  action 
effective.  If  the  resolution  vetoed  cannot  be  revived  by  the  board  be- 
cause of  its  new  members,  then,  by  parity  of  reasoning,  that  body  can- 
not pass  the  resolution  over  again  because  that  confirms  all  the  ante- 
cedent  steps  in  which  these  same  new  members  have  taken  no  part 
Again,  a  majority  vote  only  would  have  been  required  to  pass  the  reso- 
lution. This  might  have  been  done  in  the  event  of  a  veto  message  by 
the  newly  elected  mayor,  and  the  same  vote  which  overruled  his  prede- 
cessor's objection  would  again  have  resulted  in  the  confirmation  of  the 
report  of  the  board  of  assessors.  The  mode  of  procedure  adopted,  as  a 
practical  question,  therefore,  is  not  very  important ;  and  that  would  be 
so  in  any  case  where  there  are  votes  enough  to  disagree  witti  the  veto 
of  the  mayor.  Whatever  the  course  taken  may  have  been,  there  vere 
votes  in  t^is  case  sufficient  either  to  reconsider  or  adopt  the  resolution 
anew,  and  again  repass  it,  in  case  the  newly  elected  mayor  saw  fit  to 
disapprove  of  the  resolution.  The  common  council  followed  strictly 
the  course  prescribed  by  the  charter.  The  veto  message  was  required 
to  be  laid  before  the  board  of  aldermen,  and  it  pursued  the  course  de- 
fined in  the  charter.  It  was  then  submitted  to  ^e  upper  house,  which 
acted  upon  it,  all  of  which  was  in  precise  £^cord  with  uie  duties  imposed. 
'Hiese  bodies  could  not  ignore  the  objections  of  the  mayor  for  the  char- 
ter mode  dieir  duty  plain. 

It  is  urged  that  the  resolution  was  not  acted  upon  by  the  board  of 
aldermen  at  its  "next  regular  meeting"  after  receiving  the  veto  mes- 
sage of  the  mayor.  There  is  no  drastic  requirement  of  that  kind..  The 
clerk  must  "lay  the  same  before  the  board  at  that  meeting."  The  board 
must  "proceed  to  reconsider  ♦  *  ♦  the  resolution  objected  to." 
It  is  not  essential  that  its  action  be  ingrafted  into  a  resolution  at  once. 
Witii  a  body  of  new  members  not  entirely  familiar  with  the  situation, 
time  for  reconsideration  might  be  needed.  The  objection  of  the  mayor 
shotild  be  fairly  weighed,  and  discussion  may  have  been  advisable.  The 
board  was  expected  to  act  with  reasonable  dispatch ;  and  this  was  done 
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for  the  resolution  was  passed  wi&in  15  days  after  it  was  transmitted 
to  it  by  the  mayor. 

The  order  should  be  affirmed,  with  costs. 

Order  affinned,  with  costs.   All  concur. 


(123  App.  Div.  148.) 

NASH  et  al.  v.  THOUSAND  ISLANDS  STEAMBOAT  CO.  et  a!. 

(Supreme  Court,  Appellate  DItIbIod,  Fourth  D^MurtnwDt  January  8.  190&) 

1.  Dauaobs— Bbuch  of  Gortbaot— liosa  or  Pbofitb. 

Defoidants  owned  and  operated  a  fleet  of  six  steamers  on  the  St  Law- 
rence river,  and  (xmtraeted  that  for  the  seasons  of  1904,  1905,  and  1906 
plaintiffs  should  have  the  exclusive  souvenir,  confectlMier;,  view  book, 
news,  and  parcel  checking  privileges  oa  the  fleet  in  consideration  of  a 
payment  of  ¥3,450.  Held,  that  one  of  the  steamers  of  tiie  fleet  having 
been  run  but  one  month  in  1004,  and  not  at  all  In  1906.  the  profits  which 
plaintiffs  necessarily  lost  by  such  partial  breach  of  defendants'  contract 
constituted  the  direct  result  of  the  breach,  and  were  therefore  recoT«iU)le ; 
there  being  scnne  evidence  from  which  the  Jury  might  have  awarded  sub- 
stantial damages. 

tEd.  Note.-— For  cases  In  point,  see  Cent.  Dig.  vol.  15,  Damages,  8S  74-Ta] 

2.  SuiPPino— Chabtxb— ConsTBucnoN. 

A  contract  to  let  to  plaintiffs  the  exclusive  news,  confectionery,  view, 
and  dietftlng  privileges  cm  defendant's  steamers  tax  cwtnin  epecifled  sea- 
sons though  doiomlnated  a  lease  was  not  a  leue,  but  a  llcaaae. 

8.  BTIDKRCK-OPXRXOir  BVXDCNCB— BZFBBIS. 

Profits  lost  by  defendant's  partial  breach  of  a  contract  letting  certain 
privileges  on  defendants  fleet  of  steamers  to  plaintiffs  could  not  be  proved 
by  expert  or  opinion  evidence. 

[Kd.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  20,  Evidence,  H  2230, 
2S42L1 

4.  Davaqbs— Loss  or  FBonrs— Bvidbnce. 

In  an  actlcm  for  defendant's  partial  breach  of  a  contract  to  let  to  i^In- 
tiffs  the  exclusive  checking,  news,  confectionery,  and  view  privileges  on 
defendant's  fleet  of  steamers  for  speclfled  seasons,  evidence  of  the  profits 
realized  on  the  steamers  In  previous  years,  what  was  realized  during  the 
years  tbe  contract  was  in  force,  the  kind  of  people  plaintiffs  were,  their 
ability  to  do  business,  tbe  nature  of  business,  etc.,  was  admissible  to  show 
the  amount  of  profits  probably  lost. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  15,  Damages,  |  461.] 

Appeal  from  Trial  Term,  Jefferson  County. 

Action  by  Phillip  I.  Nash  and  another  against  the  Thousand  Islands 
Steamboat  Company  and  another.  From  a  judgment  for  plaintiffs  for 
nominal  images  only,  they  appeal.   Reversed  and  remanded. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING.  WILLIAMS. 
KRUSE.  and  ROBSON.  JJ. 

Kellogg  &  Reeves,  for  appellants. 
Purcell  &  Purcell,  for  respondents. 

WILLIAMS,  J.  The  judgment  should  be  reversed  and  a  new  trial 

granted,  with  costs  to  the  appellants  to  abide  event.  The  acti<Mi  was 
brought  to  recover  damages  for  the  breach  of  a  contract.  The  court 
ordered  a  verdict  for  the  plaintiffs,  thus  determining  their  right  to  re-^ 
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cover  some  damages,  but  limited  the  same  to  the  nominal  amount  of  six 
cents.  The  plaintiffs  alone  appeal. 

The  only  question  here  involved,  therefore,  is  whether  the  plaintiffs 
had  the  right  to  have  the  jury  pass  upon  the  question  whettier  they 
were  entitled  to  substantial  damages,  and  to  determine  the  amount 
thereof.  The  plaintiffs  excepted  to  the  disposition  of  the  case  made 
by  the  court,  but  did  not  ask  to  have  the  questicm  of  damages  submitted 
to  the  jury;  and,  though  the  minutes  show  that  a  formal  motion  for  a 
new  trial  was  made  by  the  plaintiffs,  and  was  denied  by  the  court,  and 
exception  taken  to  such  decision,  no  order  appears  to  have  been 
entered,  and  certainly  there  was  no  appeal  taken  from  such  an  order. 
No  claim  is  made  by  the  defendants,  however,  in  this  court  that  the 
question  involved  was  not  so  raised,  as  that  it  may  be  considered  and 
determined  here.  The  defendants  owned  and  operated  steamers  on 
the  river  St.  Lawrence  during  the  summer  seascms  of  1904,  1905,  and 
1906,  viz.,  the  St.  Lawrence,  New  York,  America,  Islander,  Wanderer, 
and  Ramona,  six  in  all.  January  1,  1904,  the  parties  entered  into  a 
written  contract,  whereby  the  defendants  leased  to  the  plaintiffs  the 
exclusive  souvenir,  confectionery,  view  book,  news,  and  parcel  checking 
privileges  oa  these  six  steamers  during  the  three  years  named,  and  the 
plaintiffs  agreed  to  pay  therefor  $3,450.  They  paid  this  amount  to  the 
defendants  in  accordance  with  the  terms  of  the  contract.  This  con- 
tract involved  the  agreement  to  run  all  these  bwts  on  the  river  in  its 
business  during  all  the  seasons  of  the  three  years.  The  New  York, 
however,  was  nm  cmly  about  a  month  in  1904,  and  not  at  all  in  1905. 
In  this  respect,  therefore,  there  was  a  failure  by  the  defendants  to  per- 
form, and  a  breach  of  the  omtract.  The  trial  court,  in  disposing  of  the 
case,  held  that  there  was  sudi  a  breadi,  and  that  the  plaintiffs  were  en- 
titled to  recover  therefor  such  damages  as  the^  could  prove  they  had 
suffered.  The  further  disposition  of  the  case  is  stated  by  the  court  in 
its  own  language,  viz. : 

'The  trouble  comes  on  the  question  of  damages.  I  think,  howeTer,  that 
the  role  of  damages  must  be  applied  that  obtains  In  the  ordinary  leasing  of 
property ;  that  Is,  that  for  a  breach  the  plaintiff  or  lessee  Is  ^titled  to  recover 
the  difference  between  the  rent  reserved  and  the  actnal  value  of  the  use 
and  occupation  of  the  property  or  premises.  Now,  in  this  cace  the  evldraice 
iB  nnsatlsfactory,  and  It  sems  to  me  tells  to  show  what  damages  the  plaintiffs 
have  In  fact  sustained.  They  show  bow  much  they  made  on  the  boats  In  use 
In  preceding  yeara.  They  show  how  much  business  they  did  in  1004  and 
1005.  They  also  show  that  the  fair  rental  of  the  entire  fleet  mentioned  In 
this  contract  was  fl.lGO  per  year.  There  Is  no  evidence  whatever  showing 
what  portion  of  that  should  be  apportioned  to  the  New  Tork,  or  how  much  they 
lost  becnnse  the  New  Tork  was  not  In  commission  during  the  whole  of  1904 
and  1900 :  so  that,  in  tliat  respect,  It  seems  to  me  there  Is  a  failure  to  show 
wbat  damages  the  plaintiffs  bare  snstalned  1^  reason  of  this  breach  of  con- 
tract There  Is  anoth^  consideration,  and  that  is  this:  This  privilege  on 
these  steamers  was  one  that  was  leased  In  bulk.  It  might  be  said,  to  use  a 
commcHi  expression.  Now  the  New  Tork  was  withdrawn.  It  is  said  that  liie 
remaining  steamers  did  all  of  the  business  there  was  for  them  to  do,  and  cer- 
tainly the  Inference  is  fair  that  more  or  less  of  the  business  the  New  Tork 
would  have  done  If  she  Iind  continued  In  commission  was  done  by  the  othfr 
boats,  and  that  the  plaintiffs,  who  had  their  privilege  on  these  other  boats. 
In  that  manner  received  some  compoisatlon  at  least  for  the  loss,  If  any,  that 
was  snstalned  the  withdrawal  of  the  New  York.  How  much  that  Is  nobody 
knowsy  and  tiiat  leaves  the  case  entirely  to  cmjecture  as  to  how  much  tiie 
108  N.T.8.— 22 
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plalntUb  ooght  to  receive  for  the  breach  of  thla  cootxact  So  my  couclusloa 
te  Oat  tbe  beat  that  can  be  dtme  Is  to  order  a  verdict  for  tbe  platntlfl* 
for  nominal  damages,  to  wit;  dx  cmts." 

There  are  two  leading  cases  on  the  question  of  dam^s  which  are 
called  to  our  attention,  cme  of  which  Is  relied  on  by  the  plaintiffs,  and 
the  other  by  the  defendants,  as  controlling  in  the  present  case.  Wake- 
man  V.  W.  &  W.  Mfg.  Co.,  101  N.  Y.  205,  4  N.  E.  264,  54  Am.  Rep. 
676 ;  Witherbee  v.  Meyer,  155  N.  Y.  446,  60  N.  E.  58.  What  we  have 
to  do  here  is  practically  to  analyze  the  two  cases,  and  determine  which, 
if  either,  covers  the  present  case;  and,  if  the  earlier  case  does,  whether 
the  evidence  here,  under  the  rule  there  laid  down,  was  sufficient  to  take 
this  case  to  the  jury.  The  Wakeman  Case  was  brought  to  recover 
damages  for  the  breach  of  an  agreement  that,  if  the  plaintiffs  should 
succeed  in  selling  50  of  the  defendants'  machines  to  a  single  party  in 
the  Republic  of  Mexico,  they  should  have  for  each  50  machines  so  sold 
the  sole  agency  for  defendants'  machines  in  the  locality,  and  tfie  de- 
fendants would  furnish  machines  for  such  agencies  at  the  lowest  net 
gold  prices.  Plaintiffs  made  one  sale  of  50  machines,  and  defendants 
filled  the  order.  They  made  another  sale  of  50  machines,  and  defend- 
ants refused  to  fill  the  order,  and  repudiated  the  agreement.  Action 
was  t»Ymght,  and  plaintiffs  sought  to  recover  as  daxnages  the  value  of 
their  contract,  and  made  various  offers  of  evidence  to  prove  sudi  value. 
This  evidence  was  excluded.  The  court  limited  the  damages  to  the 
profits  on  the  last  50  machines  ordered,  and  one  additional  ordered  and 
not  sent,  at  $4  each,  in  all  $204,  on  the  ground  that  any  further  allow- 
ance would  be  merely  speculative  and  imaginary.  The  oourt  discussed 
the  question  as  follows: 

"One  wbo  violatea  his  cmtract  with  another  Is  liable  for  all  the  direct  and 
proximate  damages  which  result  from  the  violation.  The  damages  must  not 
be  merely  speculative,  possible,  and  Imaslnary,  but  they  must  be  reasonably 
certain  and  such  only  as  actually  follow  or  may  follow  from  the  breach  of  the 
contract  They  may  be  so  remote  as  not  to  be  directly  traceable  to  the  breach, 
or  tbey  may  be  the  result  of  other  Intervening  causes,  and  then  they  cannot 
be  allowed.  They  are  nearly  always  Involved  In  some  uncertainty  and  con- 
tingency, UBoally  they  are  to  be  worked  out  In  the  future^  and  they  can  be 
determined  only  approximately,  qpon  reasonable  conjectures  and  probable 
estimates.  They  may  be  so  uncerteln,  contingent,  and  Imaginary  as  to  be  In* 
capable  of  adequate  proof,  and  then  they  cannot  be  recovered  because  they 
cannot  be  proved.  But,  when  it  Is  certain  that  damages  have  been  caused  by 
a  breach  of  contract,  and  the  only  uncertainty  Is  as  to  their  amount,  there 
can  rarely  be  good  reason  for  refusing,  on  account  of  such  uncertain^,  any 
damages  whatever  for  the  breach.  A  person  violating  bis  contract  should  not 
be  permitted  entirely  to  escape  liability  because  the  amount  of  damages  which 
he  has  caused  Is  uncertain.  It  Is  not  true  that  loss  of  profits  cannot  be  al> 
lowed  as  damages  for  breach  of  contract  Losses  sostelned  and  gains  pre- 
vented are  proper  elements  of  damage.  Most  contracts  are  entered  Into  with 
the  view  of  future  profits,  and  such  profits  are  in  the  contemplation  of  the 
parties,  and,  so  Ult  as  they  can  be  properly  proved,  they  may  form  the  measure 
of  damage.  As  they  are  prospective,  they  must  to  some  extent  be  uncertain 
and  problematical,  and  yet  ou  that  account  a  person  complaining  of  breach 
of  contract  is  not  to  he  deprived  of  all  remedy.  It  is  usually  his  right  to 
prove  the  nature  of  bis  contract  the  circumstances  snrronndlng  and  follow- 
ing Its  breach,  and  tbe  consequences  naturally  and  plainly  traceable  to  it,  and 
then  it  Is  for  the  jury,  under  proper  Instmctltms  as  to  the  rule  of  damages,  to 
determine  the  compensation  to  be  awarded  for  tiie  breach.  Whm  a  contract 
Is  repudiated,  the  con^nsatlon  ot  tbe  party  cc»ivlalnlnc  of  its  tepndlatlon 


Digitized  by  Google 


Sup.  Ct.)      NASH  T.  THOUSAND  ISIiANDS  8TEAHB0AT  OO.  339 

should  be  the  ralue  of  the  contract.  He  has  heen  deprived  of  his  contract,  and 
he  should  have,  In  lieu  thereof,  Its  value,  to  be  ascertained  hj  the  application 
ot  rules  of  law  which  have  been  laid  down  for  the  guidance  of  courts  and 
Jnries." 

The  court  there  dted  the  following  cases  as  illustrating  the  rules  it 
had  laid  down,  and  quoted  the  language  of  the  opinions  in  those  cases, 
viz.:  Masterton  v.  Mayor,  7  Hill,  61,  42  Am.  Dec  38;  Bagley  v. 
Smith,  10  N.  Y.  489,  61  Am.  Dec.  756 ;  Taylor  v.  Bradlev,  39  N.  Y. 
129,  100  Am.  Dec.  415  ;  Id.,  4  Abb.  Dec.  363 ;  Schell  v.  Plumb,  55  N. 
Y.  592 ;  Etherington  v.  Railroad  Co.,  88  N.  Y.  641 ;  Houghkirk  v.  D. 
&  H.  a  Co.,  92  N.  Y.  219,  44  Am.  Rep.  370;  and  referred  to  many 
other  cases  to  the  same  effect  In  the  Masterton  Case,  above,  it  was 
said: 

"When  the  booka  speak  of  the  profits  anticipated  from  a  good  bargain  as 
matters  too  remote  and  uncertain  to  be  taken  Into  the  account  in  ascertaining 
the  true  measure  of  damages,  th^  have  reference  to  dependent  and  collateral 
engagements  entered  Into  on  the  faith  and  In  expectation  of  the  performance 
of  tlie  principal  contract  •  *  *  Bat  profits  or  advantages  which  are  the 
direct  and  Immediate  fruits  of  the  ctmtract  entered  into  between  the  parties 
stand  on  a  different  footing.  It  Is  difficult  to  comprehend  why,  in  case  one 
party  has  deprived  the  other  of  the  gains  or  profits  of  the  contract  by  refusing 
to  perform  It;  this  loss  should  not  constitute  a  proper  item  In  estimating  the 
damages.** 

In  the  Bagley  Case,  above,  it  was  said; 

"It  Is  very  true  that  there  Is  great  difficulty  In  making  an  aceorate  estlmste 
ot  fotDie  inoflts.  TUa  difficulty  is  inherit  In  the  nature  of  the  Injniy." 

In  the  Taylor  Case,  above,  it  was  said : 

"It  Is  sometimes  said  that  the  profits  that  would  have  been  derived  from 
performance  cannot  be  recovered;  bat  this  Is  mily  true  of  such  as  are  con- 
tingent upon  some  other  operation.  Profits  which  would  certainly  have  been 
realized  but  for  the  defendant's  default  are  recoverable.  *  *  *  It  is 
not  an  uncertainty  as  to  the  value  of  the  benefit  or  gain  to  be  derived  from 
performance,  but  an  uncertainty  or  contlng^cy  whether  snch  gains  or  benefit 
would  be  derh  ed  at  all.  *  *  *  It  Is  sometimes  said  that  speculative  dam- 
ages cannot  be  recovered  because  the  amount  Is  uncertain ;  bnt  bu<^  r«narks 
will  generally  be  found  applicable  to  such  damages  as  it  Is  uncertain  whether 
they  will  be  sustained  at  all  from  the  breach.  •  •  •  The  general  rule  Is 
that  all  damages  resulting  necessarily  and  Immediately  and  directly  from  the 
breach  are  recoverable,  and  not  those  that  are  contingent  and  uncertain.  The 
latter  description  embraces,  as  I  think,  such  only  as  are  not  the  certain  result 
of  the  breach,  and  does  not  embrace  such  as  are  the  certain  result,  but  un- 
certain In  amount." 

In  the  Schell  Case,  above,  an  action  upon  an  agreement  by  one  per- 
son to  support  another  during  life,  it  was  held  that  upon  a  breach 
thereof  a  recovery  could  be  had,  not  only  for  the  expenses  to  the  time 
of  the  trial,  but  all  prospective  expenses  during  life,  and  the  court  said : 

**ni9  counsel  for  the  appellante  Insists  that  such  cannot  be  the  mle^  for  the 
reason,  as  he  Insists,  that  it  is  Impoaslble  to  ascertain  the  damages,  as  the 
duration  of  life  Is  uncertain,  and  a  furthw  uncertainty  arising  from  the 
phy^cal  condition  of  the  person.  *  *  *  It  may  be  further  remarked  that 
In  an  action  for  personal  Injuries  the  constant  practice  is  to  allow  a  recovery 
for  snch  im)spectlve  damages  as  the  Jury  are  satisfied  the  party  will  sustain, 
notwithstanding  the  uncertainty  of  the  duration  of  his  life  and  other  contin- 
gencies which  may  probably  affect  the  amounf* 
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And  in  the  Etherington  and  Houghkirk  Cases,  above,  it  was  held 
that  under  the  civil  damage  act  (chapter  646,  Laws  1873),  and  under  the 
acts  allowing  the  next  of  kin  of  one  whose  death  has  been  caused  by 
the  wrong  or  carelessness  of  another,  to  recover  damages  for  such 
death,  the  amount  of  damages  is  exceedingly  uncertain,  problematical, 
and  contingent,  and  yet  they  must  be  left  to  the  detennmation  of  the 
jury  upon  such  facts  as  can  be  proved.  After  reviewing  these  cases  the 
court  in  the  Wakeman  Case  further  said : 

**Tbe  plaintiff  bad  tbe  right  nnder  their  agreemoit  to  establish  agencies  for 
the  lale  of  the  defendant's  nuidiines  anywh^e  In  Mexico  where  th^^  eonld 
Bell  50  macblncB.  An  agency,  when  tbni  estabUahed,  was  to  be  exclnsiTe,  and 
was  to  hare  some  permanency.  *  *  *  It  la  quite  tme  that  tbe  value,  or. 
In  other  words,  the  damage  caused  to  tbe  plaintiffs  by  the  total  breach  of  the 
agreement  by  the  defradants.  Is  quite  uncertain  and  difficult  to  be  estimated. 
But  the  difficulty  Is  not  greater  than  it  was  in  several  of  the  cases  above  cited. 
There  are  some  facts  upon  which  a  Jury  could  base  a  Judgment,  not  certain, 
nor  strictly  accurate,  but  sufficiently  so  for  the  administration  of  Justice  in 
such  a  case.  •  •  *  From  all  tbe  facts  proved,  and  offered  to  be  proved.  It 
cannot  be  doubted  tliat  the  plaintUEs  suffered  damages  to  at  least  several  hun- 
dred dollars,  and  they  should  not  have  bem  deprived  of  the  damages  whldti 
they  made  to  appear  because  they  could  not  make  ctoar  tbe  fall  amount  of 
tbeir  damages.  All  the  facts  should  have  been  submitted  to  tbe  Jury,  with 
proper  instructions,  and  their  verdict,  not  based  upon  mere  speculation  and 
possibilities  but  upon  the  facts  and  circnmstances  proved,  would  have  ap- 
proached as  near  the  proper  measure  of  Justice  as  the  nature  of  -the  case  and 
the  inflrmltles  which  attach  to  the  administration  of  the  law  will  admit  In 
1  Sutherland  on  Damages,  lis.  It  Is  said ;  *If  there  Is  no  more  certain  method 
of  arriving  at  the  amount,  tbe  Injured  party  la  entitled  to  submit  to  the  Jury 
tbe  particular  focts  whlrii  have  transpired,  and  to  show  the  whole  8ltDatl<m 
which  la  the  foundation  of  the  claim  and  expectation  of  profits  so  far  as  any 
detail  offered  has  a  legal  tendency  to  support  such  claim.*  •  •  •  We 
think  the  opinions  of  witnesses  as  to  tbe  value  of  the  agreement  as  to  the 
profits  which  It  or  any  agency  established  in  pursuance  of  It  could  produce,  as 
to  the  damages  plaintiffs  realized,  and  as  to  the  number  of  machines  they 
could  have  sold  were  properly  excluded.  This  was  not  a  case  for  expert  or 
opinion  evidence.  *  •  «  The  safer  rule  In  all  such  cases  Is  to  exclude  opln- 
i<Hia  and  receive  facts,  and  then  leave  the  matter  for  the  determlnatlMi  of  the 
jury.  They  may  not  have  any  certain  basis  upon  whltA  to  rest  their  Judg- 
moita,  bat  that  cannot  be  helped." 

Many  cases  have  been  decided  by  the  courts  of  this  state  ance  the 
Wakeinan  Case  confirming  the  principles  therein  stated,  and  illustrat- 
ing the  same.  It  is  unnecessary  to  cite  or  quote  from  ail  the  cases  in 
which  this  one  has  been  approved  of  and  followed.  In  our  own  de- 
partment Stowell  v.  Greenwich  Ins.  Co.,  20  App.  Div.  188,  46  N.  Y. 
Supp.  803,  reversed  on  other  grounds  in  163  N.  Y.  298,  57  N.  E.  480, 
and  Stowell  v.  Manufacturers*,  etc.,  Ins.  Co.,  61  App.  Div.  58-62,  70 
N.  Y.  Supp.  80,  may  be  referred  to.  In  short,  the  Wakeman  Case  has 
never  been  questioned  in  this  state.  Witherbee  v.  Meyer,  hereinbefore 
referred  to,  belonged  to  a  class  differing  fr<»n  the  Wakeman  Case,  and 
governed  by  different  rules,  as  was  clearly  pointed  out  therein.  It  was 
an  action  to  recover  damages  for  breach  of  contract  to  furnish  water 
power  to  run  a  gristmill,  and  it  was  held  that  the  measure  of  dam- 
ages was  the  difference  between  the  rental  value  of  the  mill  and  ma- 
chinery with  the  power  contracted  for  and  its  value  with  the  power  fur- 
nished. The  plaintiff  sought  to  show  gains  prevented  and  losses  sus- 
tained, but  failed.   The  court  cited  Freeman  v.  Clute,  3  Barb.  424, 


Digitized  by  Google 


Sup.  Ct)      NASH  V.  THOTTSAKD  ISLANDS  8TBAMBOAT  00.  841 

where  there  was  a  failure  to  deliver  an  engine  as  agreed,  and  the 
measure  of  damages  was  held  to  be  the  fair  rental  value  of  the  mill 
and  machinery  while  lying  idle;  Griffin  v.  Colver,  16  N.  Y.  489,  69 
Am.  jpec.  718,  where  there  was  also  a  failure  to  deliver  an  engine  as 
agreed,  and  the  measure  of  damages  was  held  to  be  the  fair  rental  value 
of  the  machinery  while  lying  idle  and  not  the  loss  oi  anticipated  prof- 
its; Rogers  v.  Bemus,  69  Fa.  432,  where  there  was  a  failure  to 
erect  a  sawmill  within  an  agreed  time,  and  it  was  held  the  measure 
of  damages  was  the  rental  value  of  the  mill,  and  not  probable  prc^ts 
which  might  have  been  made;  Pennypacker  v.  Jones,  106  Pa.  237, 
where  there  was  a  failure  to  place  in  plaintiff's  mill  machinery  within 
an  agreed  time,  also  a  defect  m  the  machinery  when  furnished,  and  it 
was  held  loss  of  profits  was  not  a  proper  subject  of  damages,  but  dif- 
ference in  value  of  machinery  and  loss  of  rental  value;  Cassidy  v. 
he  Fevre,  45  N.  Y.  662,  where  there  was  defective  machinery  furnished 
under  an  agre^ent,  and  it  was  held  the  measure  of  damages  was  differ- 
ence in  rental  value  while  machinery  was  being  repaired  and  not  loss  of 
prospective  profits;  Manhattan  St^unp.  Works  v.  Koehler,  46  Hun,  150, 
where  there  was  a  lease  of  a  manufactory  and  steam  power  and  the 
power  was  inadequate,  and  it  was  held  the  measure  of  damages  was 
not  injury  to  materials  and  loss  of  profits,  but  difference  of  rental  value 
of  the  property;  Rochester  L.  Co.  v.  Stiles  &  P.  P.  Co.,  135  N.  Y. 
209,  31  N.  E.  1018,  where  diere  was  a  failure  to  make  »id  deliver  dies 
to  be  used  in  plaintiff's  business,  and  it  was  held  the  measure  of  dam- 
ages was  the  additional  amotmt  required  to  be  paid  to  ^et  the  dies  made 
elsewhere.  Judge  Karl,  who  had  written  the  opinicm  in  the  Wakeman 
Case,  above,  also  wrote  in  this  case.  No  reference  was  made  in  this 
case  to  the  Wakeman  or  any  of  the  cases  there  relied  on.  Apparently 
they  were  not  regarded  as  belonging  to  the  class  of  actions  here  being 
considered.  Then  the  court  in  the  Witherbee  Case  came  to  cmsider 
directly  the  Wakeman  Case,  and,  among  other  things,  said : 

"The  defeudant  insisted  that  the  only  damages  that  the  plaintiff  could  re- 
cover were  for  a  refusal  to  fill  the  orders  actually  glTen.  Of  course,  argument 
was  not  ueedfnl  to  make  It  appear  that  the  loss  of  profits  on  60  machines 
actually  sold  would  In  no  wise  comp^isate  plaintiffs  for  a  breach  of  the  con- 
tract. In  that  situation  the  plaintiffs  undertook  to  show  that  they  were  pre- 
vented from  making  profits  which  were  within  the  contemplation  of  the  par- 
ties at  the  time  tb^  made  the  agreement,  and  as  tending  In  that  dlrectl<m 
they  offered  to  prove  upon  the  trial  that  subsequent  to  the  r^udlatlon  of  the 
agreement  the  defendant  established  agendes  la  Mulco  and  a  number  of  ma- 
chines were  sold  through  them.  The  evidence  was  excluded,  and  for  that  er- 
ror the  judgment  was  reversed,  the  court  holding  that  prospective  profits,  so 
far  as  they  could  be  properly  proven,  and  which  certainly  would  have  been 
realized  but  for  defendant's  default,  are  allowable  as  damages,  although  the 
amount  Is  uncertain,  and  that  the  evidence  c^ered  by  the  plaintiffs,  which 
the  court  ex<duded,  tended  In  that  direction.  But  the  Wakeman  Case  was  In 
no  wise  Intoided  to  encfoadi  upon  the  rule  of  damages  applicable  to  cases  of 
this  character,  by  which  Is  afforded  a  more  certain  and  definite  method  of 
admeasuring  damages.  It  belongs  to  a  different  class,  to  which  the  rule  of 
tbls  case  cannot  be  made  applicable,  and  the  docL^Ine  of  It  must  be  limited 
In  Its  application  to  cases  tlut  come  fairly  within  It." 

This  somewhat  lengthy  analysis  of  these  two  leading  cases  leads  us  to 
the  conclusion  that  they  are  in  no  way  conflicting,  and  that  the  Court 
of  Appeals  in  the  later  case  ai^rove  of  and  reaffirm  the  principles  laid 
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down  in  the  earlier  case,  and,  as  already  suggested,  the  earlier  case  has 
been  frequently  cited  and  followed,  and  has  never  been  questioned  by 
any  of  the  courts  of  this  state,  certainly  not  by  the  Court  of  Appeals, 
We  think  there  can  be  no  questi<»i  that  the  Wakeman  Case  covers  the 
case  we  are  here  considering,  and  anthorizes  the  recovery  of  substan- 
tial damages  for  a  breach  of  the  contract  in  question,  provided  the  jury 
shall  find,  upon  proper  and  sufficient  evidence,  that  such  damages  were 
suffered  by  the  plaintiffs.  Those  damages  could  not  be  proved  or  dis- 
proved by  such  expert  or  opinion  evidence  as  was  given  or  offered  on 
the  trial.  The  Wakeman  C^e  so  held,  and  such  holding  has  been  ap- 
proved of  in  many  cases  since  decided.  The  trial  judge  was,  we  think, 
in  error  in  saying  that  the  rule  of  damages  to  be  applied  was  that  which 
obtains  in  the  onlinary  leasing  of  property^  the  difference  between  the 
rent  reserved  and  the  actud  value  of  the  use  and  occupation  of  Ihe 
property.  The  agreement  was  not  properly  so  called  a  leasing  of  any 
property.  True  ttie  word  "lease"  was  used  in  the  agreement,  lease  of 
certain  privileges.  Really  it  was  an  agreement  that  the  plaintiffs 
should  have  the  exclusive  right  to  exercise  the  privileges  upon  all  the 
steamboats  for  the  three  seasons.  It  was  not  a  lease  of  the  steamboats. 
It  was  a  license,  a  right*  which  could  hardly  be  designated  as  a  lease 
in  the  proper  sense  of  that  term.  The  defendants  sold  or  agreed,  for 
a  large  compensation  paid  by  the  plaintiffs,  that  they  should  have  the 
right  to  exercise  the  privileges  in  question.  That  involved  the  agree- 
ment that  the  boats  should  all  be  run  on  the  river  during  the  three 
years.  The  defendants  were  guilty  of  a  partial  breach  of  the  agree- 
ment. The  plaintiffs  claimed  they  suffered  substantial  damages  in  the 
loss  of  profits  which  they  would  certainly  have  realized,  and  which  were 
within  the  contemplation  of  the  parties  when  they  made  the  agreement. 
They  wanted  to  submit  their  claim  to  the  jury.  The  trial  court  refused 
to  permit  them  to  do  so  upon  the  ground  that  there  was  no  evidence  in 
the  case  authorizing  the  jury  to  award  substantial  damages;  that  tiiey 
-could  not  and  did  not  show  what  damages  they  had  sustained;  that 
they  did  not  and  could  not  show  what  profits  they  would  have  made 
if  the  contract  had  been  performed  by  the  defendants.  The  court  point- 
ed out  the  difficulties  in  the  way  of  arriving  correctly  at  the  amount  of 
such  prospective  prcrftts,  and  held,  therefore,  that  all  the  plaintiffs  could 
recover  was  nominal  damages.  There  were  like  difficulties  in  the 
Wakeman  Case  in  determining  what  the  plaintiffs  would  have  made  if 
the  agreement  therein  had  been  performed.  There  must  always  be 
difficulty  in  determining  what  future  profits  would  arise  from  condi- 
tions that  never  come  acKnit.  In  the  Wakeman  Case  circumstances  were 
showed  and  offered  which  the  court  said  were  sufficient  to  take  ^e 
case  to  the  jury — ^the  character  of  the  plaintiffs,  the  success  they  had  al- 
ready met  with  in  Mexico,  the  establishment  by  defendant  of  agencies 
in  Mexico  after  the  breach  of  the  agreement,  and  what  business  was 
done  by  these  agencies,  etc.  And  so  here  proof  was  given  of  the  profits 
realized  in  previous  years  upon  the  steamboats,  and  what  were  realized 
during  the  three  years  this  contract  was  in  force.  The  kind  of  people 
the  plaintiffs  were,  their  ability  to  do  business,  and  the  nature  of  the 
1)usin;ess,  and  other  circumstances  appeared.  Under  the  Wakeman 
Case  all  these  things  should  have  been  left  to  tfie  jury,  under  proper 
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instructions,  and  they  should  have  been  permitted  to  say,  in  tiidr  best 
jodgntent^  whether  the  plaintiffs  suffered  substantial  damages  and  to  es- 
timate and  award  die  amount  tiiereof.  They  could  not  fi^re  them  out 
with  certainty,  any  more  than  they  could  the  value  to  the  widow  and 
next  of  kin  of  a  life  taken  by  a  railroad  company,  which  involved  the 
time  the  deceased  would  have  lived  but  for  the  accident,  how  much 
money  he  would  have  earned,  and  how  much  of  it  the  wife  and  next  of 
kin  would  have  received.  But  the  fact  that  the  jury  would  have  diffi- 
cult in  correctly  reaching  a  proper  amount  would  not  prevent  their 
passing  upon  the  question  and  exercising  their  best  judgment.  We  do 
not  need  to  refer  to  the  evidence  and  &e  figures,  etc.,  in  the  case  to 
show  what  the  damages  might  have  been  found  to  be.  It  is  sufficient 
for  the  purpose  of  reversing  this  judgment  to  hold  that  there  was  some 
evidence  that  should  have  been  submitted  to  the  jury,  and  upon  which 
the  jury  might  have  awarded  substantial  as  distinguished  from  nominal 
danrages.  It  seems  to  us  there  was  such  evidence,  and  that  the  court 
erred  in  not  submitting  the  question  to  the  jury,  and  in  limiting  the 
verdict  to  six  cents. 

Judgment  rereraed  and  new  trial  ordered,  wltb  costs  to  aivellant  to  abide 
eraoti  vpoa  qnestlons  of  law  and  of  Act  All  concur. 


FBOPLB  T.  MAfiTIN. 
(Supreme  Ooort  Appellate  Dlvlrion,  Seomd  Dqwrtment  January  24^  1908.) 

1.  CBnaxAL  IiAW— Btidikok— TwrmoifT  or  Aooomfliob. 

Wbere,  In  a  proBecatlon  for  robbery,  dtfCsndant  dalmed  tbat»  Instead 
of  participating  ther^  lie  tried  to  prevoit  It,  It  was  error  to  permit  an 
accomplice  already  convicted  to  testify  that  on  tbe  ^y  sacceeding  the 
offense  another  accomplice  gave  him  a  watch  taken  from  prosecntor,  and 
Bald  to  witness:  "Here  Is  tbe  watch  Martin  [the  defendant]  gave  me. 
Go  bade  and  give  It  to  the  man,  and  just  say  Martin  gave  It  to  me." 

[Ed.  Note.— For  caaee  in  point,  see  Cent  Dig.  voL  14,  Grtmlnal  Iaw,  || 
1099-1111.] 

2.  Sauk— O0R8PIKA.0T. 

Where  the  proof  indicated  a  conspiracy  between  acensed  and  hla  ac- 
cmipllcea  to  commit  the  robbery  In  question,  but  did  not  show  that  the 
eouq)Iracy  extended  to  tbe  disposal  of  the  property  secured  or  to  do  any 
ill^l  act  subsequent  to  the  time  of  the  actual  robbery  committed,  evl- 
dence  of  a  sobsequent  conversation  between  two  of  the  defendant's  ac- 
complices wltti  reference  to  tbe  diq>osal  of  a  watdi  taken  from  prosecutor 
was  Incompetent. 

[SKL  Note— For  cases  In  point,  see  Gent.  Dig.  voL  14,  Criminal  Iaw,  H 
1002-lOlU 

Appeal  from  Queras  County  Qnirt. 

Albert  Martin  was  convicted  of  robbery,  and  he  appeals.  Reversed. 
New  trial  ordered. 

Argued  before  WOODWAim.  JENKS,  HOOKER,  GAYNOR, 
and  MILLER,  JJ. 

T<dm  B.  Merrill,  for  appellant 

Eugene  N.  L.  Young  (James  A.  Dayton,  on  the  brief),  for  the  People. 
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HOOKER,  T.  The  defendant  was  convicted  upon  an  indictment  of 
three  counts^  me  first  charging  burglary,  the  second  larceny,  and  the 
third  assault,  and  appeals. 

It  appears  that  on  the  evening  of  the  occurrence  the  defendant  was 
out  with  three  other  men,  Fuchs,  O'Keefe,  and  Nestlin ;  that  they  had 
been  together  for  part  of  the  evening  and  had  been  drinking,  and  that 
late  in  the  evening  they  came  upon  the  prosecuting  witness,  Koechler. 
The  latter  testified  that  he  was  knocked  down,  and  that,  raising  the 
defendant's  disguise  or  mask,  he  recognized  the  def^dant  while  the 
latter  was  assaulting  him.  Money  and  a  watch  were  taken  from  him. 
Hie  def^dant  offered  evidence  tending  to  show  that  the  assault  was 
ccunmitted  by  his  three  companions  in  spite  of  his  efforts,  physical  and 
verbal,  to  prevent  it.  The  defendant's  companion,  Fuchs,  already  con- 
victed of  tiiis  robbery,  was  called  by  the  people,  and  testified  that  the 
watch  was  given  him  by  Nestlin  on  October  lOtii,  and  that  he  did  not 
see  the  defendant  on  that  day.  The  crime  was  committed  between  12 
and  1  o'clock  on  the  night  of  October  9th.  Fuchs  was  permitted  to 
testify  on  direct  examination  that  when  he  obtained  the  watch  from 
Nestlin  the  latter  said : 

"Here  Is  the  watdi  Martin  [tbe  detendant]  gave  me.  Go  back  and  gtve  It 
to  tbe  man,  and  just  tajr  Martin  gave  It  to  me." 

A  motion  to  strike  out  the  answer  was  denied,  and  the  defendant 
excepted.  We  think  this  ruling  was  prejudidal  error.  That  the  evi- 
dence was  important  as  bearing  vpoo.  the  guilt  of  the  defendant  is  clear, 
for  it  tended  to  show  that  the  <kfaidant's  participation  in  the  occurrence 
was  that  of  criminal,  rather  than  that  of  good  Samaritan.  That  error 
was  committed  in  allowing  the  evidence  to  remain  in  the  case  is  clear, 
for  it  was  in  the  nature  of  a  narrative  or  subsequent  confession  by  one 
of  the  accomplices.  Nestlin's  statement  to  the  witness  Fuchs  was  made 
the  next  day  after  the  a>mmission  of  the  crime,  and  at  a  time  when  the 
purpose  of  the  conspiracy,  if  any,  had  been  attained.  The  proof  in 
the  case  tended  to  show  a  conspiracy  between  the  defendant  and  his 
three  companicms  to  commit  the  n^bery,  but  fell  short  of  estaUi^ing 
any  conspiracy  to  dispose  of  the  booty  or  to  do  any  illegal  act  subse- 
quent to  the  time  of  tiie  commission  of  the  actual  robbery.  The  ruling 
upon  the  trial  was  therefore  error.  People  v.  Quinn  (decided  January 
10,  1908)  107  N.  Y.  Supp.  1101,  and  cases  there  cited. 

The  judgment  of  conviction  should  be  reversed,  and  a  new  trial  or- 
dered. All  concur. 


PFLUM  T.  SPBNCER. 
(Supreme  Oourt,  Appellate  Division,  Second  D^rtm^it  Jannary  17,  1906.) 

1.  LaKDLOBD    ARD  TUlARl>-IiEA8E8— CoMBTBUOIXOK  — BxNEWAL  — BzOHX  OT 
IiEBSEl  TO  PtJBCHASB  PbEHIBES. 

A  leaee  for  a  year  provided  for  a  renewal  for  a  year  by  a  further  lease 
containing  like  agreements  and  covenants  as  In  the  first,  on  condition  that 
the  lessee  shoald  ^ve  60  days'  notice  In  writing  of  her  desire  to  avail 
berself  of  the  optl(m  of  renewal.  The  lease  also  provided  that  tbe  lessor 
would  sell  the  premises  to  the  lessee  for  a  specified  price,  except  tha^  In 
case  the  leasee  should  give  the  60  days'  notice  of  her  intention  to  tmew 
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and  the  lessor  or  her  husband  ehoald  "die  during  said  60  days  before  ex- 
piration of  the  term  herein  granted,"  thea  the  lessor  or  her  executors 
might  upcm  obtaining  a  bona  fide  purchaser  for  the  premlBes,  sell  them, 
after  having  first  given  the  lessee  the  opportuni^  to  purchase  them  at 
the  price  offered  by  the  prospective  purchaser.  The  lessee  had  the  lease 
renewed,  and  60  days  l>efore  tlie  expiration  of  the  second  term  gave  no- 
tice of  bei  election  to  purdiaae  the  premisee  on  tbe  terms  agreed  upon  in 
the  lease.  Held,  that  tbe  renewal  of  tbe  lease  embraced  all  its  covenants 
and  Bgreements  enept  that  ot  renewal,  and  Included  tb»  provision  for 
the  sale  of  tbe  premises  to  tbe  lessee. 

X  Saxb. 

The  phrase  "die  during  the  mid  60  days  before  tbe  ejnplratlon  of  ttie 
term  herein  granted"  contemplated  that  tbe  60  days'  notfce  of  intention 
to  renew  should  be  or  run  during  tbe  last  60  days  of  tbe  term. 

[Bd.  Note.— For  cases  in  point,  see  Gent  Dig.  vol.  82,  Landlord  and  ta- 
ant,  I  202.] 

8.  Sams. 

ThB  right  of  tbe  lessee  to  purchase  at  any  time  daring  the  first  year 
was  restricted  after  renewal,  so  that  if  tbe  lessee  did  not  purchase  during 
tbe  first  year,  but  Instead  gave  tbe  60  days'  notice  of  ber  Intention  to  re- 
new tbe  lease,  and  tbe  lessor  or  ber  busband  dlied  during  tbe  last  60 
days  of  tbe  first  year,  she  or  her  executors  might,  at  any  time  before  the 
lessee  exercised  her  option  to  buy,  sell  the  property,  but  not  until  the 
offer  therefor  bed  been  first  submitted  to  the  lessee  and  she  had  been 
given  an  opportunity  to  purchase  at  that  price. 

[Ed.  Note. — For  cases  in  point,  see  Oent  Dig.  toL  82,  Landlord  and 
Tenant,  I  282.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Annie  Fflum  against  Laura  h.  Spencer,  Judgment  for 
defendant,  and  plaintifiF  app<als.   Reversed,  and  new  trial  granted. 

Tb»  defmdant  let  certain  premises  to  tbe  i^alntlff  for  om  year  frtHn  No- 
Tonber  1,  1904,  1^  a  written  lease,  wbldi  contained  tbe  following  clauses, 
viz. : 

"And  it  is  further  agreed  by  the  party  of  the  first  part  that  she  will  grant 
a  further  lease  of  tbe  aforesaid  premises  for  a  term  of  one  year  commencing 
at  the  expiration  of  the  term  herein  granted  at  the  same  yearly  rental  and 
containing  like  agreements  and  covenants  as  In  these  presents  contained  con- 
ditioned upon  tbe  party  of  tbe  second  jtart  giving  to  tbe  party  of  tbe  first  part 
ilxty  days'  notice  In  writing  ot  ber  desire  or  ber  intention  to  avail  herself 
ai  said  option  of  roiewaL 

"And  It  Is  further  agreed  tiiat  the  part;  of  tbe  first  part  hereby  agrees  to 
sell  the  premises  herein  described  to  the  party  of  the  second  part  for  the  sum 
of  ten  thousand,  five  hundred  dollars  (fl0,&00),  or  the  house  and  three  lots 
or  sixty  feet  of  the  herein  let  pronises  for  $8,500.00  except  that  should  the 
party  of  the  second  part  give  tbe  requisite  sixty  days'  notice  in  writing  to 
the  party  of  the  first  part  of  her  intention  to  avail  herself  of  the  option  of 
renewal  and  should  the  party  of  the  first  part  or  ber  husband  die  during  said 
sixty  days  before  expiration  of  the  term  herein  granted,  then  the  party  of  the 
first  part  or  ber  execntors  may,  upon  obtaining  a  bona  fide  purchaser  for  tbe 
said  pronlses,  sell  tbe  same  after  having  first  given  part;  of  the  seomd  part 
tbe  <q9ortunlty  to  purchase  them  at  the  price  offered  by  such  b<ma  fide  pur^ 
chaser." 

Tbe  plaintiff  gave  tbe  sixty  days'  notice  In  writing  ct  optlott  to  renew  for 
uotber  year  In  due  time  1^  the  following  letter,  vis. : 

"New  York,  Aug.  25,  1906. 
TDear  Hn.  Bpracer :   Owing  to  tbe  unsettled  condition  of  my  business  af- 
Mrs»  I  have  decided  not  to  conclude  tbe  matter  of  purchasing  your  property 
at  CUs  time,  as  I  may  be  called  West  before  next  year,  and  I  would  not  care 
to  ban  ai^  entanglement  which  would  bind  me  to  tbe  East  However,  I  de* 
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Aire  to  rmew  my  lease  for  another  year  as  provided  therein.  In  thla  connec- 
tion, Mr.  Waidklngton  Smith  will  call  on  yon  at  your  conreolence. 

"Please  adrlse  wbm  It  will  be  convenleat  for  lilm  to  call,  and  very  nmcli 
oblige, 


On  Aogurt  81, 1906,  the  platntlfl  gave  written  notice  to  the  defwdant  of  her 
olectlon  to  purchase  the  premises  on  the  torma  agreed  upon  In  the  said  leas^ 
and  that  she  required  the  defendant  to  deliver  to  her  a  converance  thereof. 

The  defendant  rinsed,  and  tills  snlt  was  brought  to  compel  ber  to  make 
such  conre^nce. 

Argued  before  TENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

Samuel  M.  Richardson,  for  appellant. 
Claude  V.  PalUster,  for  resixmdent  * 

GAYNOR,  J.  The  renewal  of  the  lease  embraced  all  of  the  cove- 
nants and  agreements  of  the  lease,  except  that  of  renewal,  for  other- 
wise the  right  of  renewal  would  be  perpetual.  The  clause  in  the  lease 
by  which  the  lessor  agrees  to  sell  the  demised  premises  to  the  tenant 
for  $10,600  was  therefore  renewed.  But  such  clause  does  not  provide 
the  same  in  terms  for  the  renewed  year  as  for  the  first  year,  as  you 
perceive  on  perusing  it.  It  gives  the  tenant  the  option  to  purchase 
at  any  time  during  the  first  year,  but  this  option  is  restricted  and  may 
be  put  an  end  to  during  the  second  year.  The  (^tion  of  purchase  con- 
tinues durhig  the  second  year,  it  is  true,  but  with  the  modification,  that 
if  instead  of  purchasmg  during  the  first  year,  the  tenant  gives  the  re- 
quired notice  of  sixty  days  before  the  expiration  of  the  first  year,  of 
a  renewal  of  the  lease  for  another  year,  and  should  the  lessor  or  her 
husband  "die  during  the  said  sixty  days  before  the  expiration  of  the 
term  herein  granted,"  then  she  or  her  executors  "may  upon  obtaining 
a  bona  fide  purchaser  for  the  said  premises  sell  the  same  after  having 
first  given  the  party  of  the  second  jpart"  (i.  e.,  the  tenant)  "the  oppor* 
tunity  to  purchase  them  at  the  price  offered  by  such  bona  fide  pur- 
chaser." The  phrase  "die  during  the  said  sixty  days  before  the  ex- 
piration of  the  term  herein  granted,"  contemplates  that  such  notice  of 
sixty  days  shall  be  or  run  during  the  last  sixty  days,  i.  e.,  the  sixty 
days  before  the  expiration  of  the  term,  and  thus  understood  becomes 
entirely  plain.  It  simply  means  that  if  the  lessor  or  her  husband  die 
during  the  last  sixty  days  of  the  term,  and  the  word  "said"  is  mean- 
ingless. 


renewed  year  exercise  the  opti(»i  of  purehase  for  $10,500,  except  that 
if  the  lessor  or  her  husband  has  died  during  the  last  sixty  days  of  the 
first  year,  she  or  her  executors  may,  at  any  time  before  ttie  tenant  has 
exercised  such  option,  sell  the  property,  but  not  until  the  offer  therefor 
has  been  first  submitted  to  the  tenant,  and  she  has  been  given  oppor- 
tunity to  purchase  it  at  that  price.  In  this  way  the  option  of  purchase 
given  her  in  the  lease  may  be  brought  to  an  end.  This  being  the  in- 
terpretation of  the  clause  giving  the  option  to  purchase,  there  is  no 
occasion  to  try  to  change  "and"  to  "or"  in  the  phrase  "and  should  the 
party  of  the  first  part  or  her  husband  die,"  etc.  The  said  purchase 


'Respectfully  yours, 


H.  D.  Pflum.** 


tenant  may  at  any  time  during  the 
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-clause  has  a  dear  meaning  as  it  reads  with  the  word  "and/'  and  would 
have  the  same  meaning  if  we  changed  "and"  to  "or" ;  which  is  at  once 
perceived  if  the  tenant  s  option  to  purchase  continues  during  the  second 
year  until  it  is  ended  by  the  lessor  submitting  to  the  tenant  an  offer 
from  another  purchaser  and  selling  to  him  if  the  tenant  will  not  take 
the  property  and  pay  the  amount  of  his  offer.  If  we  were  to  change 
the  reading  to  be  that  if  the  tenant  serve  the  notice  of  sixty  days  for 
a  renewal,  "or"  the  lessor  or  her  husband  die  during  such  sixty  days, 
the  lessor  or  her  executors  shall  have  a  right  to  end  the  tenant's  option 
by  getting  a  purchaser,  and  requiring  the  tenant  to  take  the  property 
at  his  offer,  we  would  have  the  same  case,  L  e.,  that  the  tenant— the 
plaintiff — exercised  the  opticm  ^ven  her  by  the  lease  to  purchase  be- 
fore the  lessor  recdved  an  offer  from  any  one  else. 

As  the  lessor  never  submitted  an  offer  from  any  other  purchaser 
to  the  tenant,  she  exercised  the  option  to  purchase  at  $10,500  in  time. 

The  judgment  should  be  reversed.    All  concur. 


BOBENTHAL  V.  EMPIRE  BRICK  &  SUPPLY  00.  . 
<<8iiprane  Court,  Appellate  Dlvlsloii,  First  Department  Sumsxy  17,  190B.) 

1.  Saijss— GoHTUQi^-GoiisniucTion— Pebfobhance. 

Dtfendant  proposed  to  farnlsh  plaintiff  all  the  brick  rectnlred  for  cer- 
tain q)eclfled  bouses  at  the  market  price  guaranteed  not  to  exceed  f9.60 
per  1,000,  It  being  ondentood  that  defendant  would  require  about  8,000,* 
000  brick  to  complete  the  operation,  all  the  brick  to  be  received  by  plain- 
tiff before  December  1,  1906.  Held,  that  snch  proposal,  being  acc^ted, 
constitnted  a  mutual  contract  betwew  the  parties,  binding  defendant  to 
dellTer  all  the  brick  required  by  the  date  q>e(dfled. 

[Ed.  Note^For  cases  in  point,  see  Cent  Dig.  vol.  48,  Sales,  H  89-48.] 

-X  Sjjob— Bbiaoh  or  CoirrsAcr— Measdbb  ow  Dauaobs. 

Wtiere  defradant  breached  a  contract  requiring  delivery  of  brick  neces- 
sary to  complete  certain  qteclfled  op«ations  by  December  1, 1805,  the  meas- 
ure of  damages  was  the  difference  between  the  contract  priee  and  the 
market  price  of  such  brick  as  defendant  failed  to  deliver  at  the  time  and 
{>Iace  of  delivery,  and  It  was  therefore  error  to  permit  plaintiff  to  wait  a 
reasonable  time  after  the  contract  date  for  the  completion  of  delivraleB, 
-defendant  having  previously  refused  to  make  further  deliveries  under  the 
contract,  before  buying  the  additional  brick  required,  and  recover  the  dif- 
ference between  the  contract  price  and  the  price  plaintiff  was  then  re- 
quired to  pay. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig.  vol.  43,  Sales,  H  1174- 
U70.] 

App^  frcmi  Appellate  Term. 

Action  by  Joseph  Rosenthal  against  the  Empire  Brick  &  Supply 
Company.  From  a  determination  of  the  Appellate  Term  (104  N.  Y. 
Snpp.  769),  affirming  a  judgment  of  the  New  York  City  Court  in  favor 
of  plaintiff,  in  an  action  for  breach, of  contract  of  sale,  defendant  ap- 
peals.  Modified,  and  affirmed  on  conditi<»i. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM.  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Benjamin  H.  Edsall  (Wm.  C.  Beecher,  of  counsel),  for  appellant 
Walter  J.  Rosenstein,  for  respondent. 
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CLARKE,  J.  The  question  involved  arises  out  of  an  alleged  breach 
of  contract  for  the  sale  and  delivery  of  brick.  The  contract  was  in 
writing,  and  the  material  part  thereof  is  as  follows : 

"We  propose  to  fumlsb  70U  all  the  masons'  materials  regalred  for  the  con- 
struction of  seven  bousea  on  tbe  S.  S.  of  134tb  street  100  feet  west  of  Amster- 
dam avenue,  tilts  dty,  all  to  be  delivered  at  tbe  following  prices  and  condl- 
tl<»is:  Hard  brick  at  the  market  price,  guaranteed  not  to  exceed  99.50  per 
M.  *  *  •  It  being  auderstood  that  you  will  require  about  three  mlUtoo 
brick  to  complete  the  operation,  and  that  all  tbe  hard  brick  will  be  received  tqr 
you  before  December  1st,  1005." 

As  we  interpret  this  ocuitract,  it  required  performance  before  De- 
cember 1,  1905.  Tbe  contract  was  in  the  shape  of  a  proposal  by  the 
defendant  "that  all  the  hard  brick  will  be  received  by  you  before  De- 
cember 1st,  1905,"  accepted  by  the  plaintiff.  If,  then,  before  December 
1st  the  defendant  had  tendered  and  the  plaintiff  had  refused  to  receive 
the  brick,  it  is  clear  that  the  plaintiff  would  have  breached  the  contract, 
and  the  defendant  would  have  had  a  cause  of  action  to  recover  dam- 
ages therefor.  The  premises  under  this  contract  were  mutual.  If  the 
plaintiff  was  bound  to  receive,  the  defendant  was  bound  to  deliver. 
By  the  middle  of  November  a  large  amount  of  the  brick  required  had 
been  delivered.  The  plaintiff  some  days  prior  to  December  1st  de- 
manded the  brick  necessary  to  complete  the  construction  of  the  seven 
houses  he  was  erecting.  The  defenilant  failed  to  deliver.  The  plaintiff 
wrote  that,  if  for  any  reason  the  defendant  could  not  deliver  before 
said  date,  he  would  take  the  brick  thereafter  at  the  price  agreed  on. 
The  defendant  not  only  failed  to  deliver  before  December  1st,  but 
refused  to  deliver  thereafter  unless  the  plaintiff  would  enter  into  a 
new  written  contract  at  an  advanced  price.  This  the  plaintiff  refused 
to  do.  Hie  breach,  then,  occurred  on  December  1st,  the  date  the  plain- 
tiff was  required  to  receive  and  the  defendant  was  required  to  driver. 
Upon  breadi  of  a  contract  for  the  sale  of  merchandise  at  a  fixed  price, 
the  general  rule  is  that  the  measure  of  damages  is  the  difference  be- 
tween the  contract  price  and  the  market  value  at  the  time  and  place  of 
delivery.  Stecker  v.  Coal  Co.,  116  App.  Div.  772,  102  N.  Y.  Supp. 
89;  Atlas  Portland  Cement  Co.  v.  Hopper,  116  App.  Div.  445,  101 
N.  Y.  Supp.  948 ;  Todd  v.  Gamble,  148  N.  Y.  382,  42  N.  E.  98». 
There  was  a  market  value  for  brick  on  December  1,  1905.  It  was 
$11  a  1,000,  and  so  continued  until  the  20th  of  the  month.  Indeed, 
the  defendiuit  offered  to  deliver  all  the  brick  that  plaintiff  required 
at  this  price.  The  value  subsequently  rose,  and  when  the  plaintiff 
bought  243,000  brick  at  the  end  of  December  and  the  1st  of  January 
the  price  was  $13.50  per  1,000.  The  recovery  was  upon  that  basis, 
namely,  the  difference  between  $13.50  and  $9.50  per  1,000,  amounting 
to  $850.50.  The  learned  court  applied  the  rule  which  obtains  in  actions 
for  ccHiversion  of  stock.   It  charged 

**If  tbe  defoidant  was  then  chargeable  with  a  Iweadi  of  its  contract,  and 
yon  find  that  fact,  then  tbe  plaintiff  was  required  within  a  reasonable  time 
aftor  the  breadi  of  contract  to  go  Into  tbe  open  market  and  buy  tbe  brick  at 
tiie  beat  price  he  could.'* 

And  it  submitted  to  the  jury  what  was  a  reasonable  time.  It  seems 
to  us  that  the  wrong  measure  of  damage  was  applied,  and  that  the  true 
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rule  was,  as  stated  supra,  the  difference  between  the  contract  price 
and  the  market  value  at  the  time  and  place  of  delivery. 

The  determination  will  therefore  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event,  unless  the  plaintiff  stipu- 
lates to  reduce  the  judgment  to  $425.25,  with  interest  and  costs.  If 
so  stipulated,  the  judgment  will  be  modified  accordingly,  and  affirmed, 
without  costs  in  this  court  to  eitiier  party.  All  ccmcur. 

INGRAHAM,  J.  (concurring).  The  de^dant  agreed  to  furnish 
the  plaintiff  with  all  the  masons'  materials  required  for  the  construc- 
tion of  certain  houses  which  included  hard  brick  at  the  market  price, 
.gfuaranteed  not  to  exceed  $9.50  per  1,000 ;  it  being  understood  that  the 
plaintiff  would  require  about  3,000,000  brick  to  complete  the  operation, 
and  that  "all  the  hard  brick  will  be  received  by  you  [plaintiff]  before 
December  1st,  1905."  I  think  this  was  an  absolute  agreement  to  deliver 
all  brick  required  for  the  construction  of  the  houses  irrespective  of 
time;  the  defendant  being  imder  no  oU^tion  to  deliver  all  the  brick 
pricH-  to  December  1st,  but  only  such  as  should  be  required  for  the 
<»nstruction  of  the  houses  as  the  work  proceeded.  To  protect  the  de- 
fendant, however,  the  plaintiff  was  bound  to  receive  the  brick  before 
December  1st.  This  was  a  provision  in  the  proposal  submitted  by  the 
defendant  and  accepted  by  the  plaintiff  which  was  clearly  for  the  benefit 
of  .the  defendant  and  a  condition  which  he  could  waive  by  not  deliver- 
ing or  tendering  the  brick  before  that  time.  It  was  not,  therefore, 
as  I  view  it,  necessarily  a  breach  of  the  contract  because  the  defendant 
n^lected  to  deliver  a  portion  of  the  brick  before  December  IsL  By 
a  ^ilure  to  deliver  or  tender  the  full  amount  of  3,000,000  bride  before 
December  1st  the  defendant  waived  this  provision;  the  obligation,  how- 
ever, still  existing.  When,  however,  the  defendant  refused  to  furnish 
brick  after  December  1st  except  at  an  increased  price,  I  think  there 
was  then  a  breach  of  the  contract  by  the  defendant  which  entitled  the 
plaintiff  to  maintain  an  action  for  the  damages  sustained  thereby;  and 
undoubtedly,  if  such  an  action  had  been  commenced  immediately  after 
December  1st,  the  plaintiff  would  have  been  entitled  to  recover  the 
difference  between  die  market  value  of  the  brick  on  December  1st  and 
the  contract  price.  The  plaintiff,  however,  was  not  bound  to  treat  it 
as  a  breach,  but  was  entitled  to  consider  the  contract  as  existing  and 
enforce  it  according  to  its  terms.  I  agree  with  Mr.  Justice  CLARKE 
that,  as  on  December  1st  both  parties  treated  the  contract  as  broken, 
it  was  then  the  duty  of  the  plaintiff  to  reduce  his  damages  as  much 
as  possible  by  purchasing  the  amount  of  brick  that  he  would  require 
within  a  reasonable  time,  and  not  wait  until  the  end  of  January  or  Feb- 
ruary, when,  in  consequence  of  the  close  of  navigation,  the  price  of 
brick  always  advanced.  The  position  of  the  defendant  was  unequiv- 
-ocal;  it  repudiating  any  obligation  to  furnish  additional  brick  after 
December  1st  Plaintiff  then  knew  he  would  be  compelled  to  procure 
brick  elsewhere,  and  had  information  as  to  the  amount  of  brick  he  would 
require.  It  seems  to  me,  therefore,  tiiat  within  a  reasonable  time  after 
the  defendant's  breach  he  should  have  made  such  a  contract  or  pro- 
cured the  brick  from  others  at  the  then  market  price,  and  the  defend- 
ant would  be  liable  for  the  difference  between  the  market  price  at  the 
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time  plaintiff  procured  the  brick  and  the  contract  price  which  the  plain- 
tiff was  to  pay. 

I  therefore  concur  with  Mr.  Justice  CLARKE  in  the  conclusion  at 
which  he  has  arrived. 


BOSBNBLUM  T.  SnSENBBBO. 
(S1^)Z1eme  Oonrt,  Appellate  DItMou,  Bectmd  Dopartmoit  Jannazy  24,  1908.)- 

**    TBHOOB  AMD  PCBOHABEB— UniUBKBTABILITT  OV  TiTU— BUBDEN  OT  PnOT. 

One  who  haa  agreed  to  porchaBe  land  and  objects  that  the  title  la  mfe- 
Diarlcetable  haa  the  burden  of  ahowli^  the  uimiartcetablUtir. 

2.  Sahb— Quzanon  or  Faot. 

The  materiality  of  an  objecUon  of  (me  who  has  agreed  to  purdiaae  ianfl. 
that  the  title  is  unmarketable  la  a  qoestkni  of  fact,  to  be  determined  from- 
all  the  olrcomBtancee. 

8.  BriDEnOK— PrEBUXFTIOHS— GOKTINUANd  OF  LiTE. 

One  living  January  5,  1887,  ie  presumed  to  hare  beoi  alive  In  Octo- 
ber, 1887,  in  the  absence  of  proof  to  the  contrary. 
[Eld.  Note.— For  cases  la  point,  see  Oent  Dig.  vol.  IS,  Death,  I  1.] 

4.  Taxation— SAiA—PaneoNB  Bhtitud  to  Bideku- Wife. 

An  Inchoate  right  of  dower  is  not  such  an  estate  as  gives  a  wife  tbe- 
rtgbt  to  redeem  land  sold  for  taxes,  within  Iaws  1885,  p.  689,  c.  405,  I  7, 
authorizing  the  redemption  by  persons  having  an  estate  in  the  land  sold. 

5.  Vkidob  ash  FiTBpHASEB— Title— Mabketabiutt. 

A  mere  possibility  that  notice  of  the  sale  of  land  for  taxes  waa  not 
given  the  owner  as  expressly  required  by  Laws  1885,  p.  699,  c.  405,  |  7,. 
is  not  sufficient  to  render  the  martcetabttity  of  the  title  doubtful. 

[Ed.  Note.— 'For  cases  In  point,  see  Gent  INg.  toL  4%  Vendor  uid> 
Pnrchaser,  H  24S,  246.] 

6.  Taxation— Tax  Deed— Gbantee—Pubqhasebs— Devisees. 

Under  I^ws  1885,  p.  698,  c.  405,  $  6,  providing  for  the  delivery  of  a 
tax  deed  to  the  purchaser,  his  "legal  representatives"  or  assigns,  a  deed 
Is  properly  delivered  to  the  sole  devisee  of  the  purchaser's  estate,  the 
quoted  term  not  b^ng  neoessarify  ccmflned  to  executors,  admlnlBtratom^ 
etc, 

[Ed.  Note.— For  other  deflnltloni^  see  Words  and  Pbrasen^  roL  H,  vP' 
4070-4070;  vol.  8,  p.  7704.] 

Submitted  controversy  between  Marcy  Rosenblum  and  Louis  Eisen- 
berg.   Judgment  for  defendant. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and- 

MIIvLER,  JJ. 

Samuel  A.  Telscy,  for  plaintiff. 
Max  £.  Lehman,  for  defendant 

JENKS,  J.  This  is  a  controversy  submitted.  The  defendant 
agreed  to  convey  to  plaintiff  certain  premises  in  the  borough  of  Brook- 
lyn by  warranty  deed  of  full  covenants,  free  of  incumbrances,  save  a. 
mortgage.  The  plaintiff  objects  to  the  title,  which  was  derived  through 
a  tax  sale  for  arrears,  pursuant  to  chapter  405,  p.  696,  of  the  Laws  of 
1886. 

Hiere  are  two  objections.  First,  it  is  a>ntended  that  the  tax  sale 
was  defective,  in  that  notice  of  sale  was  not  given  to  the  owner  or  to- 
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those  who  under  him  had  the  right  of  redemption  from  die  sale.  Sec- 
tion  7  of  the  said  statute  provides  that: 

"Any  person  or  persons  having  an  estate  In  or  any  mortgagee  of  any  of  the 
lands  and  proaises  sold  In  pursuance  of  the  fifth  section  of  this  title,  whose 
estate  or  lien  appears  ot  record  In  the  county  of  Khigs,  may,  at  ai^^  time  be- 
fore the  expiration  of  one  year  after  notice  aball  have  been  glToi  to  him  of 
snch  sale,  by  the  purchaser  or  his  assigns  In  the  manner  hereinafter  provid- 
ed, or  before  a  deed  of  said  premises  shall  have  been  delivered  as  provided  In 
sefrtlon  six  of  this  title,  redeem  said  lands  and  prmlses  by  paying  to  the 
reglstrsr  of  arrears  fbr  the  use  of  the  purchaser  [certain  specified  sum]." 

The  same  section  provides  that  such  notice  shall  be  in  writing,  and 
further  provides  for  the  details  of  the  service  thereof.  There  is  a 
further  ivovtsioa  that: 

"When  any  perstm  oitltled  to  redeem  or  to  hare  notice  mider  this  section, 
or  his  name,  or  part  of  bis  name,  or  his  place  of  residence  remains  unknown 
to  the  purchaser  or  his  asslgna,  after  dlUgrat  Inqnlry,  or  where  such  person, 
being  a  restd^t  of  this  state.  Is  and  has  been  for  six  months  ccntlnuoiisly 
absent  from  the  state,  or  avoids  service,  so  that  personal  service  cannot  be 
made,  an  order  for  the  service  of  such  notice  by  publication  may  be  made  by  a 
Judge  of  any  court  of  record,  residing  In  the  county  of  Kings,  upon  a  peti- 
tion of  said  purchaser  or  his  assigns,  and  upon  proof  satisfactory  to  the 
Judge  by  affidavit  or  otherwise,  that  pn^)eT  and  dlllgoit  effort  has  been  made 
to  searve  nidi  notice  opon  mdi  penon" 

— and,  generally  speaking,  of  the  failure  to  serve  such  notice.  The 
particulars  of  the  publication  are  likewise  prescribed  so  as  "to  give  no- 
tice to  the  person  intended  to  be  notiiied  by  such  description  or  des- 
ignation, if  his  name  be  unknown,  as  the  judge  shall  direct,  for  a  speci- 
fied time.  It  is  also  required  that  "a  certified  copy  of  such  order  and 
a  copy  of  such  notice  with  proof  of  the  publication  thereof,  in  pursuance 
of  such  order,  by  affidavits  made  by  some  of  the  publishers  of  the 
respective  newspapers  designated/'  etc,  be  filed  in  the  office  of  the 
registrar  of  arrears,  and  thereupon  such  notice  bec(xnes  a  public  rec- 
ord, and  "shall  be  prima  facie  evidence  in  all  courts  and  places  of  the 
due  service  of  such  notice  upon  the  person  or  persons  specified  in  such 
order ;  and  upon  filing  said  affidavits  such  service  shall  be  deemed  com- 
plete and  sh^l  have  the  same  effect  as  personal  service  of  such  notice." 
Section  6  of  the  act  requires,  after  presentation  of  the  certificate  of 
sale  and  proof  of  the  service  of  the  notice  of  such  sale  upon  the  owner 
and  mor^gees  of  the  said  lands  and  premises,  the  regfistrar  of  arrears, 
s^ter  the  expiration  of  one  year  from  the  date  of  such  service,  to  ex- 
ecute and  deliver  to  the  purchaser  on  a  sale,  his  legal  representatives 
or  assigns,  a  deed  for  said  lands  and  premises,  and  it  is  enacted  such 
purchaser,  his  legal  representatives  or  assigns,  shall  take  a  good  and 
sufficient  title  in  fee  simple  absolute  to  the  property  sold,  of  which  the 
said  deed  shall  be  presiunptive  evidence.  "And  in  any  proceeding 
or  action  to  be  by  such  purchaser,  his  heirs,  legal  representatives  or 
assigns,  taken,  prosecuted,  or  defended  for  the  recovery  of  the  posses- 
sion of  the  property  so  sold  as  aforesaid,  or  in  the  establishment  or  de- 
fense of  his  or  their  title  shown  as  aforesaid,  by  such  deed,  such  title 
shall  not  fail  or  be  defeated  by  reason  of  any  irregularity  or  format 
defect  in  the  procedure  taken  under  this  act,  upon  whldi  such  sale 
shall  have  been  made  or  such  title  conveyed  as  aforesaid." 
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At  die  time  of  the  said  tax  sale  the  fee  of  the  premises  was  vested 
in  Francesco  Augero,  who  held  the  same  free  and  clear  of  all  incum- 
brances, except  tJie  taxes  for  which  the  said  land  was  sold.  On  Jan- 
uary 5,  1887,  the  registrar  of  arrears  sold  the  premises  in  question  at 
public  auction  to  Walter  E.  Parfitt  and  Henry  Parfitt,  the  highest  bid- 
ders. On  October  3,  1887,  the  county  judge  of  Kings  county,  upon 
proof  hy  affidavit,  which  by  him  was  declared  satisfactory,  that  proper 
and  diligent  efforts  had  been  made  to  serve  an  annexed  notice  upon 
Francesco  Augero,  his  heirs  or  devisees,  and  that  his  and  thdr  pUioe 
or  places  of  residence  and  the  names  of  said  heirs  or  devisees  cannot 
be  ascertained,  made  an  order  which  directed  the  service  of  said  notiw 
by  publication,  which,  in  accordance  with  the  terms  of  that  order,  was 
directed  to  "Francesco  Augero  and  to  his  heirs  or  devisees  if  he  is 
dead."  The  certified  copies  of  the  affidavits  of  publication  as  required 
by  the  express  terms  of  the  statute  were  duly  filed  in  the  office  of  the 
registrar  of  arrears. 


^he  point  of  the  first  objection  made  the  plaintiff  is  that  the  no- 
tice of  sale  as  published  to  Francesco  Augero  and  his  heirs  or  devisees, 
if  he  is  dead,  did  not  give  notice  to  all  persons  entitled  to  receive  notice. 
It  is  contended  that  ms  wife  and  his  legal  representatives  are  not  des- 
ignated in  any  way,  and  hence  they  never  received  even  constructive 
notice;  and,  not  having  received  any  notice,  their  title  was  never  di- 
vested. The  burden  of  proof  of  proving  the  unmarketability  of  the 
title  rests  upon  the  objector  (Greenblatt  v.  Hermann,  144  N,  Y.  13,  38 
N.  E.  966 ;  Ruff  v.  Gerhardt,  73  App.  Div.  245,  76  N,  Y.  Supp.  743). 
and  the  materiality  of  the  objection  is  a  questicm  of  to  be  drawn 
from  all  the  circumstances  (McPherson  v.  Schade,  149  N.  Y.  16,  43 
N.  £.  527).  The  only  person  entitled  under  the  statute  to  redeem  this 
property  from  the  tax  sale  was  one  having  an  estate  in  or  any  mort- 
gagee of  any  of  the  lands  and  premises.  It  is  agreed  that  at  me  time 
of  the  sale  the  fee  of  the  premises  was  vested  in  Francesco  Augero. 
The  presumption  of  his  life  continued.  People  ex  rel.  Miller  v.  Ryder, 
124  N.  Y.  500-504,  26  N.  E.  1040.  There  is  no  suggestion  in  any 
of  the  papers  submitted  on  the  application  for  the  order  of  publication 
that  Augero  was  dead.  There  is  no  suggestiOT,  much  less  proof,  in  the 
record  uiat  Augero  was  dead  at  the  time  of  the  service  of  the  notice. 
If  he  was  alive  at  the  time  of  the  service  of  the  notice,  his  was  the 
only  estate  or  interest  in  the  land  appearing  of  record.  There  is  no 
proof  that  he  ever  had  a  wife.  Even  if  he  had  a  wife  living  at  the  time 
of  the  notice,  she  was  not  entitled  to  notice,  for  she  had  no  right  to 
redeem.  An  inchoate  right  of  dower  was  not  such  an  estate  or  interest 
in  the  premises  as  was  within  the  statute.  People  ex  rel.  McColgan 
v.  Palmer,  10  App.  Div.  395,  41  N.  Y.  Supp.  760.  The  objection,  then, 
of  the  plaintiff  ts  but  the  mere  suggestion  of  a  possibility,  not  founded 
upon  any  facts  or  derivable  from  any  facts,  but  contrary  to  them.  It 
is  not  enough  to  render  the  marketability  of  the  title  doubtful.  See 
Maupin  on  the  Marketability  of  Title,  p.  707. 

The  second  objection  arises  from  the  following  circumstances:  One 
of  the  purchasers  at  the  tax  sale  died  on  June  1,  1888,  leaving  a  will 
which  was  duly  admitted  to  probate.  The  will  devises  and  b^ueaths 
all  of  the  estate  of  the  testator,  real  and  personal,  to  his  wife,  Emeline 
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Parfitt,  absolutely.  The  deed  made  by  the  registrar  of  arrears,  pur- 
suant to  the  statute,  was  to  Walter  E.  Parfitt,  one  of  the  purchasers, 
and  to  Emeline  Parfitt,  devisee  of  Henry  Parfitt,  deceased.  There  is 
no  question  but  that  at  the  time  that  Parfitt  died  all  the  interest  in  the 
premises  acquired  by  him  by  virtue  of  the  tax  sale  and  the  proceedings 
therein  was  in  him  exclusively.  But  Emeline  Parfitt  was  not  the  ex- 
ecutor nonunated  in  the  last  will  and  testament  of  Henry  Parfitt.  The 
point  made  is  that  inasmuch  as  section  6  of  the  said  statute  provides 
that  the  registrar  of  arrears  shall  execute  and  deliver  the  deed  "to  the 
purchaser  on  such  sale,  his  legal  representatives  "or  assigns,"  in  order 
to  divest  the  record  owner,  the  registrar  must  conform  to  this  provi- 
sion, that  he  had  no  power  to  give  a  deed  to  any  one  else,  and  that 
Emeline  Parfitt  does  not  fall  within  the  descriptive  term,  "purchaser, 
legal  representatives  or  assigns."  I  tiiink  that  there  is  no  force  in 
this  objection,  but  that  the  term  "legal  representatives'*  authorized  the 
execution  of  the  deed  to  Emeline  ^rfitL  The  term  tuider  the  au- 
thorities is  not  necessarily  confined  to  the  artificial  representatives,  like 
executors  or  administrators,  who  represented  the  deceased  in  distinc- 
tion to  heirs,  but  may  refer  to  heirs  and  devisees  as  well.  Grtswold 
V.  Sawyer,  126  N.  Y.  411,  26  N.  E.  464.  In  Lessee  of  Rice  v.  White, 
8  Ohio,  216,  the  Supreme  Court  of  Ohio  held  that  a  certificate  of  sale 
of  land  for  taxes  after  the  death  of  the  holder  passes  to  the  heirs  at 
law,  and  that,  when  the  act  provided  that  such  certificate  shall  be  as- 
signable by  law  and  vest  in  the  assignee  or  his  legal  representative  all 
the  rip;ht  and  title  of  the  original  purchaser,  the  term  "legal  repre- 
sentative" was  the  heir  to  whom  the  realty  descends.  See,  too,  2  BUdc- 
well  on  Tax  Titles,  §  963,  and  note  1,  citing  cases ;  Black  on  Tax  Titles, 
p.  312.  As  to  the  construction  of  the  term  "legal  representatives,"  see, 
further,  Morehouse  v.  Phelps,  18  111.  472;  Mutual  Life  Ins.  Co.  v. 
Armstrong,  U7  U.  S.  591,  6  Sup.  Ct.  877,  29  L.  Ed.  997 ;  Duncan's 
Lessee  v.  Walker,  1  Yeates  (Pa.)  213;  Commonwealth  v.  Biyan,  6 
Serg.  &  R.  (Pa.)  81;  Wamsley  v.  Crook,  3  Neb.  844;  Lee  v.  Dill,  39 
Barb.  621. 

Judgment  for  the  defendant,  without  co^.  All  concur. 


BOBBNBBRO  et  al.  v.  rHANKBSL  et  aL 
CBapreme  Oourt,  Appellate  I>lTlil<ni,  Sectmd  Department  Jannary  17,  190S.) 

i,  iHDDCnnT— OORTBAOT  TO  iKDBIHnTT— AOIZOHa— MUflUBX  OF  DAIUOKS. 

On  ttte  Barrmdw  of  a  leuae  and  flie  TeftmOtng  ot  deposits  as  securtty, 
defendants,  the  leasees,  ratered  bito  an  agreement  with  platntUfs,  the 
lessors,  that  all  the  tenants  of  the  premises  were  monthly  tenants,  and 
guaranteed  to  Indemnify  plaintiffs  for  any  costs,  charges,  exiKoses,  and 
connsel  fees  they  might  be  put  to  by  reason  of  any  of  such  tenants 
claiming  that  they  were  not  monthly  tenants,  and  that,  should  legal  pro* 
ceedlngB  be  Institated  to  recover  the  premises  from  ac^  of  sncta  teoants 
and  the  defense  be  that  they  had  rented  the  pranlses  for  a  period  longer 
tium  a  montti,  defandants  would  aid  plalntUtli  to  recover  poasesslcm  of 
said  premises  and  bold  them  harmless  for  costs,  charges,  connsel  foes,  and 
expenses  Incurred.  Plaintiffs  conv^red  the  premises  to  B.,  with  a  cove- 
nant against  inctunbrances.  Later  B.  sned  plalntUCs  for  damages  caused 
\fy  some  of  the  tenants  holding  under  year^  twianclei^  and  recovered 
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Judgment.  .Defendants  failed,  on  notice,  to  defend  tbe  action, 
peared  that  B.  bad  made  extensive  ImproTements  in  the  propei 
creasing  ttie  rental  value,  and  that  auch  increase  furnished  tbe  bi 
tbe  recovery.  Plaintiffs  brought  action  on  the  agreement  to  reco' 
amount  of  B/a  Judgment  and  costs.  Held,  that  the  measure  of  d; 
for  breach  of  the  agreement  sued  on  was  the  dlCference  between 
tual  rental  value  of  tbe  premfses  at  the  time  of  the  agreement  a 
rent  reserved  In  the  leases,  precluding  recovery  for  tncreaBed  renta 
owing  to  ImprovementB. 

2.  Saue— Attobnbt'b  Fees. 

PlaintltTs  were  not  entitled  to  recover  the  value  of  the  services  o 
attorney  In  prosecuting  the  action  against  defendants;  their  recovc 
such  exi)eD8e8  being  limited  to  the  costs  allowed  by  statute. 

[Ed.  Note. — For  cases  In  iralnt,  see  Cent  Dig.  vol.  27,  Indemnity, 

Appeal  from  Municipal  Court,  Borough  of  Richmond*  Seconc 
trict 

Action  by  Charles  Rosenberg  and  another  against  Rosa  Frankc 
another.    From  a  judgment  for  plaintiffs,  Rosa  Frankel  appeals, 
versed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  GAYl 
RICH,  and  MILLER,  JJ. 

Nathaniel  Tonkin,  for  appellant. 
William  M.  Mullen,  for  respondents. 

MILLER,  J.  This  is  an  appeal  from  a  judgment  of  the  Mim 
Court.  The  defendants,  being  lessees  of  premises  owned  by  the  i 
tiffs,  surrendered  their  lease,  and  at  the  same  time  made  an  agree] 
the  material  part  of  which  I  quote; 

"That  all  tbe  tenants  of  said  mentioned  premises  are  monthly  tenant 
their  terms  of  tenancy  expire  with  the  current  montti.  •  •  •  That 
tbe  representations  by  us  made  to  Salomon  Stelnfeld  and  Charles  Rose 
tlut  the  said  premises  are  rented  to  monthly  tenants  only,  th«  said  Sa] 
Stelnfeld  and  Charles  Rosenberg  are  Induced  to  accept  the  surrender  c 
said  mention^  premises  and  refunding  us  the  several  deposits  of  se< 
relying  upon  the  truthfulness  of  tbe  representatlonB  by  us  made  to 
That  in  tbe  event  of  any  tenant  or  tenants  claiming  that  their  tenancy  is 
longer  period  than  a  monttily  tenancy,  that  we  hereby  guarantee  to  iude 
and  hold  harmless  the  said  Salomon  Stelnfeld  and  Charles  Roecnbei 
either  of  them,  for  any  and  all  costs,  charges,  expenses,  and  ooun&c 
they  or  either  of  them  may  be  put  to  by  reason  of  any  tenant  or  te 
claiming  they  are  not  monthly  tenants.  That,  should  legal  proceedlnj 
Instituted  against  any  of  tbe  tenants  now  in  said  mentioned  premises  fo 
recovery  of  the  premises  occupied  by  them,  and  the  defense  be  that  tbey 
rented  the  premises  for  a  longer  period  than  a  monthly  tenancy,  the 
shall  aid  the  said  Charles  Rosenberg  or  Salomon  Stelnfeld  to  recover  tin 
session  of  the  said  premises  and  hold  him  harmless  for  all  costs,  cbi 
counsel  fee,  and  eipenses  Incurred  by  reason  of  such  action,  and  make 
to  him  on  demand  all  damages,  costs,  charges,  and  expenses  Incurred." 

Thereafter  the  plaintiffs  conveyed  said  premises  to  one  Barr,  w 
covenant  against  incumbrances.  Subsequently  Barr  brought  an  a 
against  the  plaintiffs  in  the  Municipal  Court,  claiming  damages  by 
son  of  the  fact  that  two  of  the  tenants  in  possession  at  the  time  o 
surrender  of  said  lease  aforesaid  were  holding  under  yearly  tenar 
and  recovered  a  judgment  for  the  sum  of  $108.  The  defendants 
notice  to  defend  said  action,  but  omitted  to  do  so.    This  acti( 
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brought  on  the  fwovisions  of  the  agreement  quoted  supra,  and  the  plaia? 
tiffs  have  recovered  the  amount  of  the  judgment  recovered  in  the  ac- 
tion brought  by  Barr,  the  sum  of  $10  expense  of  employing  counsel 
for  defending  said  action,  and  the  sum  of  $40,  the  amount  paid  the 
plaintiffs'  attorney  for  the  trial  of  the  present  action.  The  judgment 
roll  in  the  action  brought  by  Barr  against  the  plaintiffs  is  not  annexed, 
to  the  return  on  appeal.  It  was  not  received  in  evidence  on  the  question 
of  the  plaintiffs'  damages.  The  plaintiffs'  proof  on  that  subject  was 
that  after  the  purchase  of  the  property  by  Barr  the  latter  expended 
several  thousand  dollars  in  improvements,  and  that  by  reason  thereof 
the  rental  value  of  that  portion  of  the  premises  occupied  by  the  tenants 
referred  to  supra  had  increased ;  and  it  must  be  assumed  that  such  in- 
crease furnished  the  basis  for  the  recovery  in  this  case,  because  it  is 
undisputed  that  the  rent  reserved  in  the  leases  to  said  tenants  was  the 
full  rental  value  of  the  premises  in  the  condition  in  which  they  were 
at  the  time  of  the  making  of  the  agreement  sued  upon. 

It  was  Ntor  to  allow  proof  of  the  value  of  the  services  of  the  at- 
torney for  prosecuting  this  acti<ni.  The  plaintiffs'  recovery  for  the  ex- 
pense of  prosecuting  this  action  is  limited  to  the  costs  allowed  by  stat- 
ute. The  measure  of  damages  for  the  breach  of  the  agreement  sued 
upon  was  the  difference  between  the  actual  rental  value  of  the  prem- 
ises and  the  rent  reserved  in  the  leases.  Dodds  v.  Hakes,  114  N.  Y.  260, 
265,  21  N.  E.  398.  The  actual  rental  value  must  be  determined  ac- 
cording to  the  condition  of  the  premises  at  the  time  of  the  making  of 
the  agreement.  Any  increased  rental  value  due  to  subsequent  improve- 
ments of  the  property  was  not  within  the  contemplation  of  tiie  parties 
to  the  contract,  and  hence  not  recoverable. 

The  judgment  is  reversed. 

Judgment  of  the  Mimlclpal  Court  reversed,  and  new  trial  wdered;  eosts 
to  aUde  tba  wait  All  concur,  exce$>t  HIRSC^BEBG,  P.  3^  not  voting. 


WHALEN  V.  STUABT  et  aL 
<Sapreme  Court,  Apellate  Division,  First  Department.  January  17,  190&) 

1.  TsnDOB  AAD  PUBCraABEB— MABKTfABU  TITLE— GlOUD  OH  TTILE— LlS  PEN- 

DENS. 

The  pendency  of  an  action  for  partition  against  vendors  under  contract 
to  convey  real  estate,  commenced  by  service  of  snmmonB  on  thsm,  in 
which  a  lis  pendens  was  filed  with  a  verified  complaint,  arerring  that  tbe 
deed  and  will  of  a  former  owiier  through  which  the  vendors  derived  title 
were  induced  by  fraud  and  undue  iiifluence,  Is  a  cloud  on  the  title  of  the 
vendors,  continuing  until  tbe  time  has  expired  within  which  an  appeal 
may  be  taken  from  a  judgment  diamlsiring  the  action  or  until  a  second 
action  begun  before  the  expiration  of  that  time  has  been  disposed  of, 
and  the  purchaser  Is  not  bound  to  accept  title  from  them  at  his  peril  or  to 
seek  out  the  evidence  of  the  validity  or  invalidity  of  the  tltla 

[Ed.  Note. — For  cases  In  point,  see  Gtat  Dig.  vol.  48,  Tendor  and  Pur- 
chaser, Si  245,  246.1 

2,  Jab  Pendens— Cancellation— Appeals  bix  Obdebs. 

An  order  to  vacate  an  order  to  compel  the  acceptance  of  a  complaint  In 
a  suit  for  partition  by  an  alleged  heir  of  a  decedent,  on  the  ground  that  a 
deed  and  will  of  decedent,  under- which  defendants  claimed,  were  pro- 
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cored  br  firand  and  undue  influence^  and  dlamlsslng  tiie  actl«i,  ia  ap- 
pealable, and  under  Gbde  OIt.  Proc.  |  167^  the  Ifai  pendens  filed  In  tbe 
action  cannot  be  canceled  nntU  tbe  time  to  appeal  baa  expired. 
[Ed.  Note^For  caaee  In  point,  see  Cent  Dig.  roL  83,  Ua  Pendena,  1 88.1 

8.  Yknoqx  and  PnwTfTinm  TiTr.w  of  ynnnon— Waivb  of  Objbohonb. 

Executors  contracted  to  convey  real  estate  of  the  testator  to  a  purchaser. 

The  heirs  and  derlseea  contracted  to  sell  other  real  estate  to  the  pm- 
chaser.  Before  delivery  of  the  deed  in  accordance  with  the  first  con- 
tract, a  third  person  sued  the  executors  in  partition,  and  filed  a  lis  pen- 
dens and  a  verified  complaint,  averring  that  the  deed  and  will  under 
which  testator  claimed  were  procured  by  fraud  and  undue  infiuence. 
After  a  decision  dismisslDg  the  action,  but  before  wtry  of  Judgment  of 
dismissal,  the  executors  tendered  a  deed,  wbicta  was  refused,  tbe  pur- 
chaser claiming  that  tiie  two  contracta  were  lnterd«paidait  Beld^  that 
the  purcbasw  did  not  waive  tbe  defect  In  the  title  remltlng  ftom  Uie  ac- 
tion for  partitim. 

[Ed.  Not&~For  cases  in  point,  see  Gent  Dig.  vol.  48,  Toidor  and  Pur^ 
chaser,  |  268.] 

4.  Bleotion  of  BEHKnns— iMoonsisTBnT  PosiTxona. 

A  purchaser  who  Is  defrated  In  an  action  for  the  reformation  of  a  con- 
tract of  purchase  and  for  damages  for  the  vendors'  inability  to  perform 
the  contract  as  reformed,  without  prejudice  to  an  action  for  specific  per- 
formance or  damages,  is  not  precluded  from  demanding  specific  per- 
formance of  the  contract,  especially  where  the  vendors  alleged  ttielr 
wlllinguen  to  complete  tbe  contract  and  averred  that  It  wa«  tbe  pur- 
chaser who  had  defaulted. 

5.  Sfecivic  Febfobmaitcb— TnLE  OF  YxNnoB— BXHOTAL  OF  Os/ioTxona— JQDO- 

UENT  AS  OF  Tims  of  Tbiaz.. 

Executors  contracted  to  convey  real  estate  to  a  purchaser.  B^ore  tbe 
time  for  the  delivery  of  the  deed,  a  third  person  brought  an  action  for  tbe 
partition  of  tbe  real  estate,  and  filed  a  lis  pendens  and  a  verifled  complaint, 
averring  that  tbe  deed  and  will  under  which  the  testator  claimed  title 
were  procured  by  fraud  and  undue  Influence.  Tbe  action  was  dismissed, 
but  Iwfore  the  expiration  of  tbe  time  for  an  appeal  the  tliird  person 
brought  a  second  action  on  the  same  grounds,  which  resulted  In  final 
Judgment  on  tbe  merits  against  him.  Thereafter  the  purchaser  sued  the 
executors  for  specific  performance.  Held  th&t  as  equity  r«iders  Judg- 
ment according  to  the  situation  at  the  time  of  the  trial,  specific  per^ 
formance  should  be  decreed,  it  not  an^earing  that  any  change  had  oc- 
curred In  tbe  proper^  or  the  ritnatlon  of  the  parties  which  would  ren> 
der  Qie  anme  inequitable; 

Appeal  from  Special  Term. 

Action  John  Whalen  against  Inglis  Stuart  and  another,  as  execu- 
tors of  William  F.  Buckley,  deceased.  From  a  judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 


Ar^ied  before  PATTERSON.  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN;  CLARKE,  and  SCOTT.  JJ. 


Benjamin  N.  Cardozo,  tor  respondent 

SCOTT,  J.  The  defendants  appeal  from  a  Judgment  decreeing  that 
they  specifically  perform  a  c^ptract  tor  the  sale  of  real  estate.  The 
record  presents  apparently  two  decisions  both  signed  by  the  trial  jus- 
tice, but,  on  closer  examination,  it  will  be  found  that  there  is  really 
only  one.  Both  parties  submitted  proposed  decisions  embracing  find- 
ings of  fact  and  conclusions  of  law.  The  justice,  evidently  with  consid- 
erable care,  allowed  some  of  the  findings  and  conclusions  as  presented  by 


Digitized  by  Google 


Sup.  Ct) 


WBALBN  T.  8TUABT. 


.8S7 


each  party,  modified  othecs,  and  allowed  them  in  the  modified  form,  and 
disallowed  others,  marking  in  the  margin  his  disposition  of  each  re- 
quest A  fair  copy  was  then  made  embracing  all  the  conclusions  and 
findings  allowed  by  the  Justice,  and  this  he  signed,  evidently  intending 
this  to  be  his  decision,  and  this  we  accept  and  treat  as  the  deirision  upon 
which  the  judgment  rests.  It  is  true  that  the  justice,  doubtless  inad- 
vertently, appended  his  name  to  the  proposed  findings  and  conclusions 
submitted  by  the  plaintiff,  but  there  is  no  reason  to  su{^K>se  that  he  in- 
tended this  paper  to  stand  as  his  formal  decision. 

The  plaintiff  sues  as  assignee  of  one  Nellie  Duke,  who  on  March  25, 
1903,  entered  into  a  contract  for  the  purchase  from  the  defendants,  ex- 
ecutors of  William  F.  Buckley,  deceased,  of  a  certain  plot  of  land  on 
Amsterdam  avenue,  in  the  city  of  New  York.  It  is  this  contract  which 
is  involved  in  the  present  action.  On  the  same  day  Nellie  Duke  made 
another  contract  with  the  heirs  and  devisees  of  Mi*.  Buckley  for  the 
purchase  of  two  lots,  one  on  the  Boulevard  and  one  on  West  167th 
street.  Title  was  taken  to  the  lots  on  175th  street  some  time  in  1903, 
and  they  do  not  enter  into  tihe  histoi^  of  this  litigation,  which  concerns 
only  the  Amsterdam  avenue  properties.  By  the  terms  of  the  contract, 
the  deed  was  to  be  delivered  on  July  1, 1903,  but  a  number  of  adjourn- 
ments were  had  by  consent,  and  somewhere  about  October  3,  1903,  an 
indefinite  adjournment  was  taken,  owing  to  tlie  pendency  of  an  action 
which  had  been  begun  attacking  Mr.  Buckley's  title  to  the  property.  Wil- 
liam F.  Buckley  had  acquired  title  to  the  properW  through  a  quitclaim 
deed  executed  bv  one  Sarah  Harris,  and  confidrmed  by  her  will.  In  May, 
1903,  William  Williams,  claiming  to  be  a  nephew  of  Saiah  Harris,  but 
who  had  not  been  cited  upon  the  probate  of  her  will,  commenced  an  ac- 
tion for  partition  involving  the  Amsterdam  avenue  property.  He  serv- 
ed a  siunmons  on  defendants,  but  did  not  serve  a  complaint.  He  filed 
a  lis  pendens,  however,  and  a  verified  complaint,  from  which  it  appeared 
that  he  claimed  that  the  deed  from  Sarah  Harris  to  William  F.  Buckley, 
and  her  will  in  his  favor  had  been  induced  by  fraud  and  undue  influ- 
ence, and  were  void.  Tn  the  opinion  of  the  title  company,  who  were 
examining  tile  title  for  the  purchaser,  the  pendency  of  this  suit  consti- 
tuted sucn  a  cloud  upon  defendants'  title  mat  they  could  not  convey  a 
marketable  title.  This  Wew  seems  to  have  been  acquiesced  in  at  the 
time  by  the  defendants'  attorneys,  or  at  least  not  seriously  combated. 
It  is  now  insisted,  however,  that  tfiis  objection  to  the  title  was  even  at 
that  time  imtenable.  There  can  be  no  doubt,  as  we  consider,  that  the 
pendency  of  the  Williams  action  rendered  the  title  unmarketable,  and 
justified  the  purchaser  in  refusing  to  complete  the  purchase  until  the 
cloud  had  been  removed.  The  lis  pendens  alone  would  not  have  been 
sufficient,  but  the  lis  pendens  and  the  complaint  on  file  indicating  the 
nature  of  the  action  did  constitute  a  cloud,  and  the  purchaser  was  nei- 
ther bound  to  accept  the  title  at  her  peril  nor  to  seek  out  the  evidence  as 
to  the  validity  or  invalidity  of  the  title.  Simon  v.  Vanderveer,  155  N. 
Y.  377,  49  N.  E.  1043,  63  Am.  St.  Rep.  683.  The  defendants  appeared 
in  the  Williams  action,  and  demand&d  service  of  a  copy  of  the  com- 
plaint, but  their  demand  was  not  complied  with,  and  on  their  motion  an 
order  was  made  by  Mr.  Justice  Davis  on  August  25,  1903.  directing 
that  the  complaint  should  be  dismissed,  imless  within  five  days  a  proper 
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complaint  should  be  served.  Williams  did  not  serve  a  complaint  v 
the  time  allowed,  but  on  August  31,  1903,  obtained  from  Mr.  Ji 
Amend  an  ex  parte  order  extending  by  20  days  his  time  to  seni 
complaint  On  September  8, 1903,  Williams  undertook  to  serve  a 
plaint  upon  defendants'  attorneys  which  they  refused  to  receive 
returned  with  their  objection.  Williams  thereupon  moved  that  de 
ants'  attorneys  be  compelled  to  receive  the  complaint.  'Hiis  m 
came  on  to  be  heard  before  Mr.  Justice  Bischoff,  who  expresses 
opinion  that,  while  the  ex  parte  order  of  Mr.  Justice  Amend  was  ir 
!ar,  it  was  not  void,  and,  until  vacated,  justified  Williams  in  dai 
that  he  was  not  in  default.  He,  therefore,  granted  the  motion  to  cc 
the  defendants  to  accept  the  complaint,  unless  within  two  days 
moved  to  vacate  Mr.  Justice  Amend's  order.  The  defendants  ac 
ingly  moved  to  vacate  that  order  and  for  a  dismissal  of  the  comp 
This  motion  came  on  to  be  heard  before  Mr.  Justice  Barrett,  ar 
October  7th  his  decision  was  published  in  the  Law  Journal  gra 
the  motion.  The  order  upon  this  decision  was  not  entered  imtil  ( 
ber  18, 1903 ;  the  judgment  of  dismissal  being  entered  on  October 
As  soon  as  the  notice  of  Judge  Barrett's  decision  was  published,  ai 
October  7, 1903,  an  engagement  was  made  between  the  attorneys  r 
senting  the  purchaser  and  the  defendants  for  a  meeting  on  the  fo 
ing  day.  Tt  is  found  as  a  matter  of  fact  (at  defendants'  request) 
the  appointment  to  close  the  contract  of  sale  of  the  property  the 
ject  of  this  action  was  to  determine  the  relations  of  the  parties  and 
tenders  to  fix  their  respective  decisions,  claims,  and  demands,"  an( 
seems  to  accord  with  the  evidence,  because  it  is  apparent  that  it  wa 
anticipated  that  the  title  would  actually  pass  on  that  day.  On  Oc 
7th  the  attorney  representing  the  purchaser  had  distinctly  notifie 
defendants'  attorneys  that  the  purchaser  would  not  be  prepared  t 
cept  a  deed  on  the  following  day.  The  reason  given  was  that  the 
chaser  claimed  that  the  two  contracts  executed  on  the  same  day  C( 
tuted  in  fact  and  intent  one  transaction,  the  sale  being  "all  or  none 
though  embodied  in  two  contracts ;  that  the  title  to  the  Boulevard  ] 
erty  still  remained  unmarketable,  and  therefore  the  entire  contract  ( 
not  be  carried  out.  The  purchaser  demanded  the  rescissicHi  of  th 
tire  transaction,  a  return  of  the  amounts  paid  on  the  contracts,  ant 
on  the  transfer  of  the  12  lots  that  had  already  been  conveyed,  the 
chaser  reconveying  them.  The  ground  of  objection  to  the  title  t 
Boulevard  lots  seems  to  be  that  they  also  came  through  the  deet 
will  of  Sarah  Harris,  and,  although  not  included  in  the  lis  pendem 
complaint  filed  by  Williams,  yet  that  lis  pendens  and  complaint  coi 
ed  notice  that  the  deed  and  will  were  claimed  to  be  vcwd.  The  de 
ants'  attorneys  promptly  denied  that  the  two  contracts  were  int 
pendent,  and  announced  that  they  would  be  prepared  to  renev 
tender  of  a  deed  for  the  Amsterdam  avenue  property  on  the  foUo 
day.  On  October  8,  1903,  the  parties  met.  The  defendants  tern 
a  deed  of  the  Amsterdam  avenue  property,  which  the  purchaser  ,d' 
ed  to  accept,  and  renewed  the  demand  conveyed  in  Uieir  letter  o 
preceding  day  that  all  the  contracts  be  rescinded,  the  money  paid  1 
turned,  both  parties  put  where  they  originally  stood.  To  this  de 
ants  declined  to  accede,  and  claimed  the  right  to  retain,  by  way  of 
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alty,  the  money  which  had  been  paid  by  the  purchaser  on  account  of 
the  Amsterdam  avenue  property.  The  controversy  turns  in  large 
measure  upon  this,  the  last  meeting  between  the  parties.  It  is  clear 
that  the  defendants'  title  to  the  Amsterdam  avenue  property  was  still 
clouded  and  unmarketable,  and  that  they  could  not  then  tender  a  title 
which  the  purchaser  was  bound  to  accept.  Judge  Barrett's  decision  did 
not  get  rid  of  the  Williams'  suit,  nor  remove  the  cloud  which  that  ac- 
tion had  created.  Only  a  judgment  of  dismissal  could  do  that,  and  no 
such  judgment  had  been  entered  on  October  8th. 

The  defendant  insists,  on  what  ground  we  do  not  understand,  that 
the  order  and  judgment  entered  on  Judge  Barrett's  decision  were  not 
a[^>ealable.  Very  clearly  they  were  appealable  and  under  the  provi- 
sions of  section  1674  of  the  Code  of  Civil  Procedure  the  lis  pendens 
ooiild  not  have  been  canceled  until  the  time  to  appeal  had  expired,  and 
anj  convqrancer  would  have  been  well  justified  in  declining  to  take  title 
until  that  time.  There  is  nothing  to  indicate  that  the  purchaser  waived 
the  defect,  and  the  mere  fact  that  it  was  not.  insisted  upon,  in  addition 
to  the  other  objections  that  were  made,  is  not  equivalent  to  a  waiver, 
because  it  was  not  an  objection  that  could  at  the  time  have  been  ob- 
viated if  insisted  upon.  Higgins  v.  Eagleton,  155  N.  Y.  466,  BO  N.  E. 
287.  That  the  defendants  were  unable  to  convey  a  marketable  title 
to  the^Amsterdam  avenue  lots  on  October  8,  1903,  when  they  tendered 
a  deed  therefor,  is  undisputable.  It  is  now  claimed'lnr  defendants  that 
the  purchaser  at  that  time  consented  to  a  rescission  of  the  contract,  but 
Uiis  contention  finds  no  support  in  evidence.  What  she  offered 
was  to  rescind  all  the  contracts,  not  the  Amsterdam  avenue  contract 
alone,  and  the  defendants  refused  to  accede  to  any  rescission,  standing 
upon  the  contract  and  insisting  that  the  purchaser  was  in  default  Un- 
der such  ctrctimstances,  they  cannot  now  fall  bade  upon  the  claim  of 
a  rescission.  Among  the  conclusions  of  law  found  by  the  trial  justice 
was  one  (proposed  by  defendants)  which  hzs  occasioned  such  discus- 
sion, and  upon  which  the  defendants  much  rely.  It  is  that : 

''Tbe  OHitract,  tbe  subject  of  tbls  action,  was  twminated  by.tlw  parties 
thereto  October  8,  1908." 

The  word,  "terminated,"  as  used  in  this  sentence,  is  ambiguous.  If 

it  means,  as  claimed  by  defendant,  that  the  contract  then  ceased  to  exist 
so  that  neither  party  could  thereafter  claim  anything  under  it,  it  is 
without  support  in  the  evidence  or  in  the  findings  of  fact.  We  do  not 
find  it  necessary,  however,  to  attribute  to  it  any  such  meaning.  What 
the  learned  justice  undoubtedly  meant,  as  was  tiie  fact,  is  that  on  Octo- 
ber 8th  the  rights  of  the  parties  under  the  contract  became  determined, 
and  that,  as  to  whichever  party  was  in  default,  the  rights  of  the  other 
had  beccxne  fixed.  As  has  been  said,  it  was  the  defendants  who  were 
then  in  default  and  unable  to  fulfill  their  contract.  On  November  16, 
1903,  within  the  time  an  appeal  might  have  been  taken  from  the  judg- 
ment dismissing  his  ccxnplaint  in  the  first  action,  and  consequently  be- 
fore the  lis  pendens  in  that  action  could  have  been  canceled,  Williams 
commenced  a  second  action  by  filing  a  lis  pendens  and  complaint  sim- 
ilar to  the  one  in  the  first  action.  On  Janujury  29,  1904,  he  filed  an 
amended  Hs  pendens  and  complaint  This  action  went  to  trial,  and  on 
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April  14,  1904,  resulted  in  a  judgment  for  defendants  which  wa 
firmed  by  the  Appellate  Division  on  January  20,  1905,  and  b] 
Court  of  Appeals  on  January  16,  1907;  the  Hs  pendens  am 
amended  lis  pendens  having  been  canceled  on  June  27,  1905. 
course,  the  pendency  of  this  action  constituted  another  cioud  oi 
fendants*  title,  so  mat  the  title  remained  continuously  unmarkf 
frran  the  date  of  the  commencement  of  the  first  action  until  Jun 
1905,  the  date  on  which  the  Us  pendens  in  the  second  action  was 
celed.  In  the  meantime  the  purchaser,  persisting  in  the  position  \ 
she  had  taken  on  October  8th,  began  an  action  on  November  27, 
asking  that  the  contract  for  the  Amsterdam  avenue  property  b 
formed  by  inserting  a  clause  to  the  effect  that  it  was  conditioned 
the  fulfillment  of  the  contract  for  the  Boulevard  and  157th  street  ] 
erties ;  alleging  that  the  defendants  were  unable  to  give  a  markf 
title  to  the  Boulevard  lots,  and  asking  judgment  for  the  return  o 
deposit  on  the  Amsterdam  avenue  property,  with  her  damages, 
action  came  on  for  trial,  and  the  complaint  was  dismissed  on  the  n 
in  so  far  as  it  was  asked  for  a  reformation  of  the  contract,  and, 
the  demand  for  a  return  of  the  deposit  with  damages,  it  was  dism 
without  prejudice  to  an  action  at  law  for  their  recovery.  This  j 
ment  was  affirmed  in  this  court  with  the  modification  that  it  shoul 
be  a  bar  to  an  action  by  the  purchaser  either  for  the  specific  perfom 
of  the  contract  or  for  the  recovery  at  law  for  the  amount  paid  b 
upon  the  contract  together  with  the  costs  of  examining  the  title.  1* 
upon  this  action  was  begun.  It  is  argued  in  behalf  of  defendants 
either  at  the  meeting  of  October  8,  1903,  or  by  the  institution  of  th 
tion  for  the  reformation  of  the  contract,  the  purchaser  elected  tc 
affirm  the  contract,  and  has  therefore  waived  the  right  to  insist 
specific  performance.  We  do  not  so  understand.  It  is  true  tha 
purchaser  sought  a  reformation  of  the  contract,  and  because  it  i 
not  be  performed,  if  reformed,  asked  that  she  be  awarded  dan 
for  the  defendants'  inability  to  perform.  This,  however,  doe; 
amount  to  an  election  of  an  inconsistent  position  (Koke  v.  Balke 
App.  Div.  415,  44  N.  Y.  Supp.  426),  and  the  defendants  never  a 
esced  in  the  rescission  of  the  contract  upon  the  terms  proposed  b 
purchaser,  and  even  in  their  answer  in  the  present  action  do  not  a 
a  rescission  of  the  contract,  but  affinn  it,  and  stand  upon  it,  allc 
that  they  at  all  times  have  been  ready  and  willing  to  complete,  and 
it  is  the  plaintiff  or  his  assignor  who  has  defaulted.  Although  th 
fendants'  title  remained  unmarketable  until  June  27,  1905,  the  i 
upon  it  has  been  removed  and  it  has  now  become  marketable.  1 
equity  renders  judgment  according  to  the  situation  at  the  time  o 
trial,  a  decree  for  specific  performance  may  now  be  made  (Haff 
Lynch,  143  N.  Y.  248,  38  N.  E.  298 ;  Rosenberg  v.  Haggerty,  U 
Y.  481,  82  N.  E.  503).  It  does  not  appear  that  there  has  occurrec 
change  in  the  property  or  the  situation  of  the  parties  which  would 
der  such  a  decree  inequitable.  The  defendants  lay  much  stress  u[ 
provision  in  the  contract  that,  if  the  title  should  be  rejected  by  twc 
companies  as  unmarketable,  the  deposit  paid  on  signing  of  the 
tract  shall  be  refunded,  with  counsel  fees,  not  exceeding  $250, 
and  the  contract  be  avoided.  The  applicability  of  this  provision  t 
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£acts  disclosed  by  the  evidence  is  not  apparent^  as  there  is  no  proof 
of  rejection  of  the  title     both  of  the  companies  named. 

We  have  examined  the  record  with  care,  and  find  no  errors  therein 
jtistifying  a  reversal  of  tiie  judgment,  which  must  c(»isequently  be  af- 
firmed, with  costs.  AH  concur. 


QUATLO  r.  STATB. 

(Snprane  Ckmrt,  Appellate  DiTlslon,  Third  D^rtmoit  Jannary  8,  1906.) 

1  States— CIZ.A1US  Against  Statk— Consi  or  Cijlims— Ju&xsdictiok— Oor- 
BBirr  or  State  to  be  Sokd. 

Under  Ctode  CIt.  Proc.  I  264,  glTlnff  the  Court  of  Claims  Jurisdiction 
to  hear  and  determtne  certain  private  claims  against  the  state,  a  special 
act  is  not  necessary  to  give  the  consent  of  the  state  to  be  sued  on  a 
claim  of  the  character  described. 

2.  Sauk. 

Code  CiT.  Proc.  {  264,  provides  that  the  Court  of  Claims  shall  have  no 
Jnrladlctlon  of  a  claim  submitted  by  law  to  any  other  tribunal  or  officer 
tor  audit  or  determinatton.  Laws  1807,  p.  838,  c  418,  S  4.  provides  that 
the  Comptroller  shall  "keep,  audit,  and  state  all  accounts  In  which  the 
Mate  is  Interested,  and  ieep  accurate  and  propor  books  of  account  Bhow- 
%ag  their  condition  at  ail  times,"  and  "examine  audit,  and  Hiiuldate  the ' 
clalma  of  all  persons  against  the  state,  where  payment  thereof  out  of 
the  treasury  is  provided  by  law."  Held,  that  a  claim  for  money  unpaid 
tQion  a  contract  for  work  actually  performed  for  the  state  Is  excited 
from  the  oonrf s  Jurisdiction. 

Appeal  from  Trial  Term. 

Claim  of  Oliver  A,  Quayle  agfainst  the  state  of  New  York.  Frwn 
a  judgment  of  the  Court  of  Claims  dismissing  the  claim,  claimant  ap- 
peals.   Modified,  and,  as  modified,  affirmed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  COCH- 
RANE, and  SEWELL,  JJ. 

Stevens,  Delaney  &  Widdemer  (George  H.  Stevens,  of  counsel),  for 
appellant 

William  S.  Jackson,  Atty.  Gen.,  for  the  State. 

SMITH,  P.  J.  The  claim  dismissed  was  presented  in  two  counts. 
The  first  count  contained  a  clum  for  a  balance  remaining  unpaid  for 
work  for  the  state  under  a  specific  contract  The  second  contained  a 
claim  for  damages,  consisting  in  loss  of  profit  resulting  from  the  refusal 
of  the  state  to  perform  a  contract  lawfully  made.  Both  claims  were 
dismissed  upon  the  ground  that  there  had  been  no  special  act  giving 
jurisdiction  to  the  Court  of  Claims  to  hear  them.  This  question  has 
been  passed  upon  by  us  heretofore  in  two  cases.  Remington  v.  State, 
116  App.  Div.  622,  101  N.  Y.  Supp.  952;  Nussbaum  v.  State  (Sup.) 
104  N.  Y.  Supp.  637.  This  latter  case  was  appealed  to  the  Court  of 
Appeals,  and  ihe  appeal  was  there  dismissed. 

If  no  other  reason  existed  for  the  dismissal  of  the  claims,  we  would 
be  onnpelled  to  reverse  the  judgment,  and  order  a  new  trial.  The 
Attorney  General  urges,  however,  that  as  to  the  first  claim  the  judg- 
ment must  be  sustained  because  under  section  264,  Code  Civ.  Proc, 
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prescribing  the  jurisdiction  of  the  Court  of  Claims,  this  claim 
pecially  excepted.   The  fourth  sentence  of  the  sectitm  provides : 

"But  tbe  court  has  no  Jurisdiction  of  a  clBim  submitted  by  law  to  anj 
tribunal  or  officer  fOr  audit  or  determlnatioii." 

By  section  4,  c  413,  p.  338,  Laws  1897  ("State  Finance  Law") 
provided : 

"Sub.  2:  The  Controller  is  to  keep,  audit  and  state  all  accounts  in 
the  state  is  Interested,  and  beep  accurate  and  proper  books  of  account, 
big  their  condition  at  all  times." 

"Sub.  4:  E/xamlne,  audit  and  liquidate  the  claims  of  all  persons  a 
the  state  where  payment  thereof  out  of  the  treasury  Is  provided  by 

We  can  see  no  answer  to  the  state's  contenticm  that  the  claim 
tained  in  the  claimant's  first  count  is  one  of  those  excepted  by  tht 
vision  of  the  statute  above  quoted.  It  cannot  matter  whether  the 
be  required  to  be  audited  under  a  special  or  general  statute.  In  ( 
case  the  language  of  the  exception  is  plain,  and  in  our  judgment  c 
includes  that  part  of  the  claimant's  claim  which  is  for  moneys  u 
upon  contract  for  work  actually  performed.  As  to  the  first  claim,  1 
fore,  the  judgment  of  dismissal  was  right.  As  to  the  second  da 
should  be  reversed  and  a  new  trial  directed. 
Judgment  modified  as  per  opinion,  and,  as  modified,  affirmed 
Judgment  modified  as  per  opinion,  and,  as  modified,  affirmed^ 
costs  to  appellant.   All  concur. 


CLBTBIiAND  v.  NEW  YORK  ft  a  0.  RT.  00. 
(Suprone  Ooart,  Appellate  Division,  Second  Departmoit  January  17, 

TBIAI*— lUPBOFEB  ReUABKS  OT  COURHTL. 

In  an  action  for  injuries  to  personal  property  throngb  a  colilsli 
tween  defendant's  car  and  a  truck  driven  by  plaintiff's  servant,  a 
ment  of  plaintiff's  counsel,  while  the  driver  was  being  examined  as 
ness,  that  tbe  witness  bad  settled  his  case  for  Injuries,  made  for  tb 
pose  of  Informing  tbe  Jury  that  defendant  had  settled  wltb  tbe  wl 
was  reversible  error. 

Appeal  from  Queens  County  Court. 

Action  by  Annie  Cleveland,  doing  business  under  the  name  of  C 
land  &  Son,  against  the  New  York  &  Queens  County  Railway 
aany.  From  the  judgment,  and  from  an  order  denying  its  motion 
new  trial,  defendant  appeals.  Reversed. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  ; 
LER,  JJ. 

Van  Vediten  Veeder  and  Nathaniel  S.  Corwin,  for  appellant 
Louis  Frankel,  for  respondent 

PER  CURIAM.  This  action  is  brought  to  recover  damages  ft 
juries  to  property  resulting  from  a  collision  between  one  of  tiie  de 
ant's  cars  and  a  loaded  truck  driven  by  the  plaintiff's  servant 
driver  was  called  as  a  witness  for  the  plaintiff,  and  during  his  c 
ination  the  following  colloquy  took  place : 
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"Q.  Hew  far  was  the  car  bam  ftom  wbrae  tbe  aoddent  bappenedt  A. 
About  a  mile;  maybe  a  little  mor& 
"PlalntUTs  Comisel:   He  aettled  tala  case. 

"Defendant's  Oounsel:   I  object  to  that  as  Improper,  tbat  ranark. 
"Tbe  Court:   I  think  It  Is  improper. 

"Defendant's  Counsel :   And  I  ask  your  honor  to  tell  this  jury  tbttt  tbegr 
mast  disregard,  that  remark. 
"Plaintiff's  Counsel :   That  remark  was  not  made  to  the  Jury. 
"Defendant's  Counsel:   I  move  for  tbe  withdrawal  of  a  juror. 
"Tbe  Court:  Motion  doded. 
''Defendanfa  Counsel:  Exception. 

TTbe  Court:  Bometblnfe  has  been  said  aboot  this  man  being  Injniet).  and 
his  counsel  says  that  his  claim  was  settled.  That  has  nothing  to  do  with 
this  case,  and  should  not  have  been  mentioned. 

**PIalittlfra  Counsel :    I  am  not  bis  counsel,  and  never  was  his  counsel. 

"The  Court :  Well,  tbe  lawyer  who  1b  trybig  the  case  said  so,  and  be  should 
not  have  said  so,  and  yon  must  ke^  It  out  of  your  mind  that  he  dU  say  so, 
or  that  that  fact  happened." 

We  tiiink  it  evident  that  tiie  plaintiff's  attorney  deliberately  made 
the  statement  for  the  purpose  of  informing  the  jury  that  the  defendant 
had  settled  with  the  driver.  Such  conduct  must  not  be  suffered  to 
pass  unnoticed.  The  judgment  is  reversed. 

Judgmmt  and  order  of  the  Cotmtr  Court  ot  Queens  countr  reversed;  and 
iktw  trial  ord»ed;  costs  to  abide  the  emit 


BIiATBSl  v.  OHANNIUtANN  et  U 
<Saprane  Court,  Appellate  IMtIsIou,  Third  Department  January  IB,  1906.) 

I.  Apfkai>-Tihx— Copt  or  JunauBnT— Sbbvict. 

Service  of  a  copy  of  a  Judgment  not  signed  by  the  cleA  Is  insuffi- 
cient to  limit  the  time  to  appeal  therefrom. 

CSd.  Note^Fw  esses  ta  point,  see  Oeat  Dig.  vol.  2,  Appeal  and  Bmr, 
/      I  1902.] 

%  IjB  PERDKIfS— OaNCEEXATIOIT. 

Where  a  copy  of  a  judgment  In  favor  of  defendants  In  an  action  af- 
fectUig  real  property  was  Insufficient  to  limit  the  time  for  appeal  there- 
from, defendants  were  not  entitled  to  a  cancellation  ot  the  Us  pendens 
under  Code  Oir.  Pro&  1  1674,  providing  for  the  cancellatlott  thereof  on 
the  explraticm  of  tbe  time  to  appeal  from  the  judgment. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  voL  88,  Lis  Pendens,  %  83.] 

Appeal  from  Special  Term,  Saratoga  County. 

Action  by  John  F.  Slater  against  Louise  Grannemann  and  odiers. 
From  an  order  directing  the  cancellation  of  a  notice  of  pendency  of 
action,  plaintiff  appeals.    Reversed.   Moticai  denied. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  COCH- 
RANE, and  SEWELL,  JJ. 

Miller  &  Wtlson  (Henry  E.  Miller,  of  counsel),  for  appellant 

A.  J.  Dillingham,  for  respondents. 

JOHN  M.  KELLOGG,  J.  Defendant  was  entitled  to  an  order  can- 
dling the  notice  of  pendency  of  action  if  the  time  of  the  appellant  had 
expired  for  appealing  from  the  judgment  of  nonsuit.  Code  Civ.  Proc. 
I  1674.   The  notice  served  for  the  purpose  of  limiting  the  time  for 
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appeal  purported  to  have  attached  to  it  a  copy  of  the  judgment  wl 
was  not  signed  by  the  clerk.  Mason  v.  Corbin,  29  App.  Div.  602 
N.  Y.  Supp.  178,  and  Good  v.  Daland,  119  N.  Y.  153.  23  N.  E. 
show  that  such  notice  was  not  effectual  to  limit  the  time  in  whicl 
appeal.  The  court  should  not  cancel  the  notice  of  pendency  in  a  < 
like  tliis  until  after  final  judgment  and  until  the  plamtiff's  right  to 
peal  from  the  judgment  has  expired. 

The  order  appealed  from  should  therefore  be  reversed,  with 
costs,  and  the  motion  to  cancel  the  lis  pendens  denied,  with  $10  o 
All  concur. 


8WANBBBG  r.  CITY  OF  NEW  TORK  et  al. 

(Bnpreme  Ooart,  Appellate  Division,  Second  Department   January  24.  1 

GoNSTiTunonAL  La.w— Dm  Pbooesb  or  I«a.w— Couphxiro  Pumna  ih 
TKB  Metebs — Statutobt  Pbovjsions. 

Greater  New  York  Cbarter,  Laws  1901,  p.  210,  c.  466,  |  47S,  require 
board  of  aldermen  to  provide  a  uniform  scale  of  rents  and  cbarset 
water,  based  upon  different  claseldcatloas  of  buildings,  use  of  water, 
the  rents  to  become  a  Hen  upon  tbe  premises  fronting  on  tbe  st 
or  highway  on  which  the  buildings  ^re  located;  but  It  Is  q>eclally 
Tided  that  no  charge  shall  be  made  against  any  building  In  wbl 
water  meter  la  placed,  as  provided  by  the  act,  but  In  such  cases 
charge  for  water  shall  be  determined  only  by  the  quantity  actually 
as  shown  by  the  meters.  Section  475  auUiorlzes  the  commissioner  of 
ter  supply,  in  his  discretion,  to  cause  water  meters  to  be  placed  li 
stores,  etc.,  and  In  all  places  In  which  water  Is  furnished  for  bus 
consumption,  etc.  In  an  action  to  restrain  the  city  and  others 
placing  a  water  meter  on  plalntltTs  preml8e^  the  first  floor  of  vi 
was  used  as  a  liquor  store.  It  appeared  that  plaintiff  had  paid  his  v 
rent  for  the  current  year  before  notice  to  put  in  the  meter  was  g 
Held,  that  the  city  was  not  required  to  furnish  water  for  the  yes 
the  rent  paid,  and,  though  plaluttff  was  not  required  to  take  watei 
would  be  subject  to  rent  and  that  section  473  was  not  nnconstltut 
as  taking  property  for  private  purposes  without  due  procees  of  law. 

Appeal  from  Special  Term. 

Action  by  August  Swanberg  against  the  city  of  New  York  and 
ers.    From  an  order  overruling  a  demurrer  to  the  complaint,  at 
judgment  for  a  temporary  injunction,  defendants  appeal.  Revei 
and  demurrer  sustained. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH. 
MILLER,  JJ. 

James  D.  Bell  (D.  D.  Whitney,  Jr.,  on  the  brief),  for  appellants. 
Edmund  B.  Barnum,  for  respondent. 

WOODWARD,  J.  This  action  was  brought  to  restrain  the  def< 
ants  from  placing  a  water  meter  on  the  plaintiflF's  premises.  No. 
Third  avenue,  Brooklyn.  The  plaintiff  is  the  owner  of  the  fee  of 
premises,  and  the  first  floor  is  used  as  a  liquor  store ;  the  upper  fl' 
being  used  as  a  dwelling.  In  September,  1906,  the  defendants  not 
the  plaintiff  that  he  must  put  in  a  water  meter  for  the  entire  preir 
at  his  own  expense,  failing  to  do  which  the  city  would  put  in  the 
charging  the  expense  to  him.   The  plaintiff  failed  or  refused  to 
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in  this  meter,  and,  the  city  having  threatened  to  put  in  the  same,  this 
action  was  brought  and  a  temporary  injunction  was  gr»ited.  The 
defendants  demurred  to  the  complaint,  and  from  the  interlocutory  judg- 
ment the  defendants  appeal. 

The  learned  court  at  Special  Term  did  not  indicate  the  grounds  for 
its  action,  but  upon  appeal  it  is  urged  in  behalf  of  the  respondent  that 
section  475  of  the  Greater  New  York  charter  (Laws  1901,  p.  212,  c. 
466),  which  authorizes  the  placing  of  meters  upon  the  premises  of  the 
plaintiff  and  others  at  the  discretion  of  the  commissioners  of  water  sup- 
ply, gas,  and  electricity,  is  unconstitutional  smd  void,  as  authorizing 
the  taking  of  property  for  private  purpo^  without  due  process  of 
law.  We  think  the  proposition  is  entirely  untenable.  While  it  is  true 
that  the  city  of  New  York,  in  delivering  water  to  private  individuals, 
acts  in  a  sense  as  a  private  corporation,  yet  the  duty  and  obligation  of 
the  municipality  to  afford  fire  protection  and  to  safeguard  the  public 
health  through  a  pure  and  wholesome  supply  of  water  makes  the  main- 
tenance of  die  water  system  more  of  the  nature  of  a  duty  owing  by 
a  public  or  municipal  corporation ;  and  to  say  that  it  is  not  within  the 
province  of  the  state  Legislature,  in  authorizuig  the  city  of  New  York 
to  construct  and  maintain  a  water  plant,  to  provide  for  placing  meters 
upon  the  premises  of  those  who  are  to  use  the  water,  on  the  theory 
that  this  is  a  taking  of  the  property  of  the  individual  without  due  pro- 
cess of  law,  is  carrying  constitutional  limitations  to  the  limit  of  ab- 
surdity. Section  473  of  the  charter  provides  that  the  board  of  alder- 
men shall  provide  a  uniform  scale  of  rents  and  charges  for  supplying 
water,  based  upon  different  classificati(Mis  of  buildings,  the  uses  to  which 
the  water  is  to  be  put,  etc,  which  such  rents  and  charges  are  to  become 
a  lien  upon  the  premises  fronting  upon  the  streets  or  highways  upon 
which  the  buildings  are  located;  but  it  is  specially  provided  that: 

"No  charge  whatever  shall  be  made  against  any  building  In  which  a  water 
meter  xnaj  have  been  or  shall  be  placed  as  provided  In  this  act  In  all  such 
caaes  *  *  *  the  chatse  tw  water  shall  be  determined  mly  by  tbe  quan- 
tltj  <tf  water  actnally  used  as  shown  by  said  metera." 

It  is  obvious  that  any  schedule  of  rates  based  upon  classification  of 
buildings,  purposes  for  which  the  water  is  to  be  used,  etc.,  would  be 
open  to  abuse  on  the  part  of  water  users  in  many  instances,  and  to 
obviate  this,  the  diarter  in  section. 475  provides  that: 

The  "commlBsloner  of  water  supply  Is  authorized.  In  his  discretion,  to 
cause  water  meters  *  *  *  to  be  placed  in  all  stores,  workshops,  hotels, 
maDufaetorlefl^  office  buildings,  public  edifices,  at  wharves,  ferry  houses, 
stables,  and  In  all  places  in  wblcb  water  1>  furnished  for  bnstness  oonsump- 
tloQ,"  etc 

The  plaintiff  had  paid  his  water  rent  for  the  current  year  when  the 
notice  was  given;  but  this  did  not  amount  to  an  absolute  contract  to 
deliver  the  water  for  the  year  under  that  rate.  The  same  statute  which 
provided  for  the  rate  based  on  buildings,  etc.,  provided  that  the  com- 
missioner in  his  discretion  might  make  a  change;  and  such  a  change 
was  obviously  proper  in  the  case  of  the  plaintiff.  He  was  not  obliged 
to  take  water,  thcmgh  he  would  be  subject  to  rent,  whether  he  did  or 
not,  under  the  provisions  of  section  473;  but,  if  he  did  take  water, 
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be  took  it  subject  to  the  conditions  prescribed  in  the  charter,  and  we 
know  of  no  constitutional  limitation  on  such  a  transaction.  The  case 
of  Hill  V.  Thompson,  50  N.  Y.  Super.  Ct.  165,  172,  appears  to  have 
disposed  of  most  of  the  objections  suggested,  and  we  are  of  opinion 
that  the  interlocutory  judgment  in  this  case  should  be  reversed,  and 
the  demurrer  should  be  sustained. 

Interlocutory  Jndgmoit  rereraed,  with  costs;  and  dmrarrer  soBtafned,  wltb 

coBtB,  with  leave  to  plead  over  upon  paymoit  All  concur;  JB/NES,  J.,  In 
result,  on  the  author!^  of  Hill  v.  Tbomp8(»it  SO  N.  Y.  Super.  Ct  160,  approved 
152  N.  Y.  331,  and  State  ex  rel.  HaUauer  v.  Gosuell,  110  WU.  600^  88  N.  W. 
542,  61  U  B.  A.  88,  and  cases  dted. 


In  re  BCANHATTAN  BRIDGE  NO.  8  IN  OUT  OF  NEW  YORK. 

(Supreme  Orart,  Bpedol  Twm,  Kings  Ocnintr*  December  2,  19070 

1.  EbamiiT  Dohair— GcomMSATion— Mithod  or  DrmiincATiOH— TAxnra 
or  Past  of  Pabcdl  or  Iicpsoved  Pbopebtt. 

The  measure  of  damages  to  Improved  property,  part  only  of  wblch  Is 
Bought  to  be  ooDdemned,  1b  the  difference  between  the  fair  market  value 
of  the  whole  property,  and  the  fair  market  value  of  the  remainder. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  toL  18;  Bknlnoit  Dtnnaln, 
SS  863-36S.] 

Z  SAUE— EVIQVNGK. 

In  determining  comprasatlon  In  proceedings  to  condemn  a  part  only  of 
a  parcel  of  Improved  land,  the  fair  market  value  of  the  whole  prop- 
erty and  the  fair  market  value  of  the  remainder  should  be  shown  by 
the  same  goallfled  expert,  and  no  legal  award  can  be  made  on  evidence 
which  shows  only  the  value  of  the  land,  as  land,  treating  it  as  vacant 
property,  and  the  structural  value  of  the  buildings  thereon. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  IS,  Ebilnent  Domain, 
I  541.] 

8.  WOBDS  AND  PHBASSB— "SniPLB  ADDITIOn." 

"Simple  addltton"  la  tiie  process  of  uniting  Independent  amounts  In  one 
sum. 

[Ed.  Notew— For  other  definitions,  see  Words  and  Phrases,  toL  !«  pp. 

M5-177.] 

4.  TBIAI^ExOIPTIOBS  to  BVIDrNOB—WAJVEB. 

Where  a  ruling  is  made  as  to  the  admissibility  of  c«taln  evidence  and 
an  enepUon  Is  taken  thereto,  no  right  is  waived  by  falling  to  make  fnr- 
ttier  objectionk  to  admlssl<»i  of  evidence  of  the  same  character. 
[Ed.  Noto^For  cases  In  point,  see  Gent  Dig.  voL  46,  Trial,  |  181.] 
&  Saus. 

Where  Improper  testimony  Is  admitted,  the  error  Is  not  waived  by  an 
attempt  to  meet  It  and  make  a  case  under  socb  ruling. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig.  vol.  46,  Trial.  H  974-876.] 

Proceedings  by  the  City  of  New  York  to  condemn  land  for  an  ap- 
proach to  Manhattan  Bridge  No.  3.  On  motion  to  confirm  the  report 
of  oommissicmers.  Confirmation  draied,  and  matter  referred  to  new 
commissioners. 

Tames  F.  Quigley,  for  city  of  New  York. 

William  S.  Cogswell,  Fred  Ingraham,  and  T.  Ellett  Hodgskin,  for 
claimants. 
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CLARKf  J.  A  partial  report  of  coinmissuxiers  affecting,  the  prop- 
erty between  Fulton -street  and  De  Kalb  avenue  is  presented  to  the 
court  for  confirmation.  The  total  amount  of  the  awards  is  $1,036,- 
547.71,  without  interest.  Of  about  20  parcels  for  which  awards  were 
made,  the  city  seelcs  to  acquire  part  only  of  each  of  6  improved  plots 
on  Fulton  street,  parcels  228,  229,  232,  233,  234,  and  235,  in  this  pro- 
ceeding. For  these  six  parcels,  with  buildings,  the  aggregate  award  is 
$629,635.59,  about  60  per  cent,  of  the  total  awards  exclusive  of  interest. 

It  is  well  settled  that  the  measure  of  damages  to  improved  property, 
part  only  of  which  is  sought  to  be  condemned,  is  the  difference  be- 
tween fair  market  value  of  the  whole  property  and.  the  foir  market 
value  of  the  remainder.  Section  822  of  the  Greater  New  York  charter 
(Laws  1901,  p.  351,  c.  466),  which  regulates  the  method  of  fixing  com- 
pensation for  wharf  property,  is  declaratory  of  the  practice  which  has 
been  uniformly  followed  in  this  state  sinre  the  year  1836.  Matter  of 
Furman  St.,  17  WCend.  649.  Under  this  rule  the  same  qualified  expert 
is  asked  to  state  two  things :  first,  the  fair  market  value  of  the  whole 
property,  and,  secondly,  the  fair  market  value  of  the  remainder.  Ig- 
noring rule  and  practice,  the  claimants  of  the  six  parcels  in  question 
first  called  a  witness  who,  as  a  qualified  expert  on  real  estate  alone, 
testified  to  the  "value  of  the  land  as  land,"  treating  the  land  "as  vacant 
property."  Claimants  next  produced  as  their  only  other  witness  a 
builder,  who  testified  to  the  structural  value  of  the  buildings.  The  real 
estate  expert  had  no  knowledge  of  the  value  of  the  buildings ;  the  builder 
had  no  Imowledge  of  the  value  of  the  land.  Neither  of  these  two  wit- 
nesses could  tell  how  far  the  building  enhanced  the  value  of  tiie  land. 
Why  testimony  in  diief  ocmceming  the  structural  value  of  buildings 
is  incompetent  has  been  shown  by  Mr.  Justice  Clarke.  In  re  Blacfc- 
weK's  Island  Bridge  Approach,  118  App.  Div.  272,  103  N.  Y.  Supp. 
•  441;  Village  of  St.  JohnsviUe  v.  Smith,  184  N.  Y.  341,  77  N.  E.  617, 
5  L.  R.  A.  (N.  S.)  922. 

That  sudi  procedure  should  result  in  the  application  of  erroneous 
principles  was  inevitable.  One  illustration  will  suffice.  The  witness 
Hovendeh,  the  real  estate  expert  called  by  the  city,  gave  the  value  of 
each  of  the  six  parcels,  with  improvements,  as  an  entity,  and  then  gave 
the  value  of  the  remainder.  He  further  testified  how  much  the  build- 
ing enhanced  the  value  of  the  land.  This  enhancement  of  value  was 
seized  upon  by  the  commissioners  in  five  of  the  six  parcels  and  added 
to  the  land  value  determined  by  them,  the  total  forming  the  award. 
Such  enhancement  was  not  an  unrelated,  independent  amount,  to  be 
manipulated  at  will  by  the  ccnnmissiontirs.  If  used  by  them  at  all,  it 
could  have  been  used  by  them  only  as  Hovenden  had'  used  it;  that 
is,  only  with  relation  to  the  land  value  or  to  llie  total  valuation  g^ven 
by  Hovenden.  Instead,  the  commissioners  used  Hovenden's  enhance- 
ment value  as  an  independent  amount,  and  added  it  to  an  amount  never 
established  nor  contemplated  by  Hovenden.  Simple  addition  is  the 
process  of  uniting  independent  amotmts  in  one  sum.  The  only  com- 
pettfit  direct  evi^nce  in  the  case  was  that  of  the  witness  Hovenden, 
whose  valuation  of  19  parcels  was  nearly  $100,000  less  than  the  awards 
of  the  ctMnmissioners. 
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Upon  the  evidence  tendered  in  chief  by  the  claimants  no  legal  award 
could  have  been  made.  To  such  evidence  strenuous  objection  was  un- 
availingly  made  by  the  learned  corporation  counsel,  and  the  city  is 
amply  protected  by  exceptions.  Dilleber  v.  Home  Life  Ins.  Co.,  69  N. 
Y.  266,  260,  25  Am.  Rep.  182 ;  Church  v.  Howard,  79  N.  Y.  415.  By 
ineffectually  trying,  through  cross-examination  and  by  calling  a  builder, 
to  make  a  case  under  the  rulings  of  the  commissioners,  the  city  is 
not  prejudiced.  Douglas  v.  N.  Y.  EL  R.,  14  App.  Div.  471,  43  N. 
Y.  Supp.  847. 

Corairmation  of  the  report  is  denied,  and  the  matter  will  be  referred 
to  new  commissi(mers. 


L08SIN0  T.  CCSmiAN. 
(Supreme  Court  Appellate  DiTlBion,  Second  Departmttit  JannaxT  10.  1806.) 

L.  BviDiNCK— WEirraN  Oojitbact— Cohstbuctiom. 

Where  a  coDtract  for  the  const raetlon  of  an  addition  to  a  bolldliig  con- 
tained a  clause,  "new  part  to  have  cellar  with  no  less  than  seven  feet 
head  room,"  parol  evidence  was  admissible  to  show  that,  In  the  negotla- 
tlous  prior  to  tbe  making  of  the  contract,  defendant  stated  that  be  only 
wanted  a  cellar  Qtj  12  feet  in  sice,  and  that  plaintiff  then  marked  on 
one  corner  <Mr  the  plan  a  Tectancnlar  Mock  with  the  figures  "8  z  12,"  to 
explain  the  meaning  of  the  contract  as  understood  by  the  parties  at  the 
time  it  was  made. 

[Ed.  Not&— For  cases  In  poln^  see  Cut  Dig.  vol.  SO,  Evidence^  If  2104- 
2108.] 

2.  Contracts— Buix.Diiva  GonrBAOTs—Ilmu.  Wobk— Dkut. 

Where  a  contract  for  the  confltruction  of  an  addition  to  a  bnlldlng  only 
provided  for  a  cellar  8  by  12  feet,  and  defendant  thereafter  required  a 
much  larger  cellar  to  be  excavated  under  the  entire  addition,  whl(^ 
plaintiff  was  required  to  excavate  out  of  solid  rock,  and  this  extra  work 
necessarily  delayed  the  completion  of  the  contract  beyond  the  specified 
term,  defendant  was  not  entitled  to  Insist  on  ctHnpletioa  of  the  cwtract 
on  the  date  specified. 

&  Sai»— RssoiBsioa. 

Where  plaintiff,  baring  contraeted  to  erect  a  building^  was  wroiqftilly 
discharged  before  emnpletlon,  he  was  entitled  to  regard  tbe  contract  as 
rescinded,  and  to  recover  tbe  value  of  the  work  done  and  materials  fur- 
nished, less  tbe  amonat  be  bad  received. 

Appeal  from  Judgment  on  Report  of  Referee. 
Action  by  Thomas  L.  Lossing  against  Joseph  W.  Cushmao.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 

The  following  is  the  opinion  of  Joseph  Morschauser,  referee: 

The  plaintiff  in  this  action  seeks  to  recover  tor  work  and  labor  performed 
and  for  matntals  furnished  In  the  erection  of  a  tenement  house  and  an  addi- 
tion made  to  another  bouse  adjoining  land  belonging  to  flie  defmdant  known 
as  the  "Normlle  Farm,"  In  tbe  town  of  Bedford,  Westchester  county,  N.  Y. 
Some  payments  had  been  made  to  him  by  the  defendant,  and  a  balance  of 
about  $2,000  was  claimed  to  be  due.  The  answer  makes  a  general  denial  of 
the  complaint,  and  alleges,  by  way  of  a  counterclaim,  that  In  the  early  part 
of  July,  1005,  the  parties  entered  into  a  contract  in  wrltli^,  by  which  ttie 
plaintiff  agreed  to  furnish,  procure,  and  provide  all  work  and  material  neces- 
sary and  proper  In  and  towards  and  about  the  buildings  to  be  erected  <m  tbe 
lot  known  as  the  "Normile  Farm,"  In  tlie  town  of  Bedford,  accor^ng  to  certain 
plana,  drawings,  and  qwdficaUons  mentioned  In  tbe  oiHitract  under  the  mpa- 
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visloii  and  to  the  satlBfactton  of  the  owner,  tm  the  enm  of  9SJSSB;  that  this 
contract  required  that  the  buildings  dwnld  be  completed  not  later  than  Sep- 
tember 1,  1906;  that  they  should  be  constructed  in  a  good,  substantial,  and 
workmanlike  manner ;  and  that  time  Bhoold  be  regarded  as  the  essence  of  the 
contract.  It  was  further  allied  that  the  contract  provided  In  case  plaintiff 
shonld  fall  or  refuse  to  perform  the  stipulations  of  the  contract  on  his  part, 
and  should  fall  to  complete  the  building  at  the  time  agreed  upon,  Uie  owner 
shonld  be  at  liberty,  after  three  days'  notice,  to  terminate  the  employment  of 
the  contractort  take  poescBsioo  of  the  premises,  and  cmnptete  the  buildings 
at  the  expense  of  the  contractor.  Tt»  answer  then  sets  forttk  the  fiUlnre  of 
the  plaintiff  to  complete  the  bnlldlngB  and  the  giving  of  tiie  notice  provided 
for,  the  dlBcharge  of  tiie  plaintiff^  the  taking  possession  by  the  defendant,  and 
the  completkm  of  the  bnlldlng,  at  a  cost  largely  In  excess  of  the  unpaid 
part  of  the  extract  price.  The  plaintiff  In  reply  admits  the  making  of  the 
contract,  but  alleges,  by  way  of  defense  to  the  counterclaim,  that  defendant 
directed  many  changes  In  the  work  to  be  d<me  under  the  contract,  and  hindered 
and  delayed  plaintiff  In  the  performance  of  the  work,  and  prevented  him 
from  completing  the  building  at  the  time  provided  for  In  the  contract  He  al- 
so says  that  defendant  refused  to  allow  him  to  go  on  and  cMnplete  the  work ; 
that  he  took  possession  of  the  tools  and  materials  which  plaintiff  had  provided 
for  the  performance  of  ttie  contract,  though  plaintiff  was  ready  and  wiUlnf 
at  all  times  to  proceed  and  cmnplete  the  performance  of  the  etnitract  <m  bis 
part 

The  making  of  this  contract  the  failnre  to  perform  It  on  tiie  part  of  the 
plalntlfl;  and  the  dlsdiaive  the  defoidant  are  facts  conceded  or  not  contro- 
verted.  The  vital  question  Is:  Was  the  plehitlff  rightfully  discharged?  If 
he  was,  he  cannot  recover  In  this  action,  snd  the  defendant  would  be  entitled 
to  recover  upon  his  counterclaim  the  necessary  cost  to  him  of  completing  the 
buildings  according  to  the  plans  and  spedflcatlons,  less  the  sum  unpaid  on  the 
contract  The  determination  of  this  question  depends  upon  some  minor  facts 
which  are  not  disputed  and  upon  some  other  more  Important  ones,  as  to  which 
there  Is  a  sharp  conflict  In  the  testimony.  It  Is  conceded  that  defendant 
made  smdo  small  changes  In  the  plans  and  required  some  extra  work  to  be 
done^  which  would  natural^  make  additional  work,  and  wbidi  might  require 
an  CTtensffm  of  tiie  time  for  the  completitm  of  the  job.  The  principal  change 
which  the  plaintiff  claims  to  have  been  made,  and  which  necessarily  delayed 
the  work  a  long  time,  was  the  acavation  for  a  cellar  under  the  whole  of 
the  exten8l<m  of  the  new  house,  and  which  had  to  be  made  In  a  solid  rock. 
If  the  making  of  this  excavation  was  not  required  by  his  contract  a  delay  In 
the  work  was  necessarily  caused  thereby,  and  the  failure  to  complete  the  Job 
by  September  ist  did  not  authorize  the  defendant  to  terminate  the  contract 
and  exclude  the  plaintiff  from  the  premises.  It  Is  claimed  by  defendant  that 
the  clause  In  the  q)eclflcation,  "new  part  to  have  cellar  with  no  less  than 
seven  feet  head  room,"  required  an  excavation  midar  the  whole  structure,  and. 
If  there  had  been  no  evidence  bearing  upon  that  question.  I  Abonld  be  dis- 
posed to  agree  with  defmdanf  s  contention  as  to  this.  But  the  plaintiff  claim- 
ed that  In  the  n^tiatiras  which  preceded  the  making  of  the  written  contract, 
and  when  he  was  taking  defaidanf s  statements  upon  which  he  was  to  make 
bis  estimate  of  the  cost  and  fix  the  price  for  doing  the  entire  Job,  the  defend- 
ant said  that  he  only  wanted  a  cellar  8  by  12  feet  in  size,  and  plaintiff  then 
marked  upon  one  comer  of  the  plan  a  rectangular  block  with  the  figures  "8 
X  12."  The  right  to  Introduce  this  evidence  of  what  was  said  before  the 
written  contract  was  made,  and  to  have  the  contract  construed  accordingly, 
I  thinlc  Is  Jnstlfled  by  a  long  line  of  Judicial  decMons.  (1)  if  the  language 
is  ambiguous  or  uncertain,  and  the  word  "cellar"  as  used  has  a  tectmlcal 
meaning  so  as  to  be  understood  In,  a  different  way  by  some  pei^le,  then  parol 
evidence  may  be  resorted  to  to  explain  the  meaiJng  and  to  show  bow  ft  was 
understood  by  the  contracting  parties.  In  Collender  v.  DInanore,  66  N.  Y.  200. 
210,  14  Am.  Rep.  224,  the  court  says :  "It  Is  true  that  as  a  contract  or  agree- 
ment the  prior  verbal  negotiations  and  parol  undertaking  were  merged  In  the 
written  contract;  but  there  are  cases  holding  In  effect  that  the  prior  negotia- 
ticHis  and  convwaatlww  of  the  parties  can  be  given  in  evidence,  wh«e  there 
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iB  an  amblgvtty,  to  show  in  what  sense  partlcalar  worda  and  pbraaea  were 
naed  by  the  parties  In  making  the  omtract"  Dana  t.  Fiedler,  12  N.  T.  40, 
92  Am.  Dec  ISO;  Moore  v.  Meacham,  10  N.  T.  207.  The  defendant  claimed 
on  the  trial  that  the  word  "cellar,"  as  used  Is  the  spedflcations,  had  a  tech- 
nical meaning  In  tbe  building  trade,  or  among  bnllders  and  architects,  and  be 
IntrodDeed  evld^ice  to  that  effect  and  sougbt  to  show  that  It  meant  an  »ca- 
vation  under  the  whole  stmctare.  Deffflidant  did  not  satisfy  me  of  this  by 
the  proof.  (2)  Kvidence  of  their  prior  n^otlatlons  and  conTersatlons  are  also 
admissible  for  .the  purpose  of  showing  what  the  parties  meant  by  the  lan- 
guage in  the  contract  In  Henry  t.  Agoetlnl,  12  Misc.  Rep*  15.  83  N.  T.  Supp. 
37,  where  tbe  written  contract  was  to  fumlfdi  frames  and  sasbes  for  "win- 
dows" In  defendant's  buildings,  parol  erldence  was  held  to  be  admissible  to 
show  that  only  exterior,  and  not  interior,  windows  were  intended.  Austin  ▼. 
Suuthworth,  13  Misc.  Rep.  45.  84  N.  Y.  Supp.  88;  LaCtiicotte  t.  Richmond  B. 
ft  Blevated  Co.,  15  Ak).  DIt.  880,  44  N.  Y.  Sups.  TS;  Chase  t.  Senn  (Com.  PI.) 
IS  N.  Y.  Supp.  266.  Tbe  evidence  upon  tbe  question  as  to  iMlier  the  convert 
satlon  te^lfled  to  tbe  plaintiff  In  reIatI<Hi  to  the  cellar  was  had  Is  denied 
by  dtfendant ;  but  the  witness  Melllus,  who  was  at  one  time  plaintiff's  fore- 
man, but  is  not  now  In  bis  employ,  corroborates  him.  He  testifies  that  be 
was  present  and  heard  the  conversation,  and  states  it  sobstantlally  as  given 
by  the  plaintiff,  thus  sustains  his  contention,  and  I  feel  bound  to  find  that 
tbe  defendant  did  tell  the  plaintiff  when  be  was  asking  for  an  estimate  of  the 
cost  of  tbe  building  that  he  wanted  a  cellar  oalj  8  ^  12  feet,  and  plaintiff 
made  bis  estimate  accordingly.  Tbe  defendant  having  required  this  additl<Hial 
work  to  be  done,  and  other  changes  made,  be  thereby  delayed  tbe  completion 
of  the  Job  tor  a  considerable  time.  The  excaTatfon  was  In  a  solid  rock,  and 
the  evidence  is  tiut  It  required  about  <me  month  or  more  to  acavate  It  nie 
delays  thus  caused  by  the  acts  of  the  defendant  In  the  making  of  changes  and 
the  doing  of  extra  work  deprived  him  of  tbe  right  to  Insist  ni>on  full  per- 
formance on  the  Ist  of  Septonber,  and  the  failure  of  the  plaintiff  to  have 
the  work  completed  on  that  day  did  not  justify  the  defendant  to  arbitrarily 
discharge  blm  and  In  taking  posseaslon  of  the  premises,  and  refusing  to  allow 
plaintiff  to  continue  the  work. 

As  plaintiff  was  wrongfully  discharged,  he  had  a  right  to  regard  the  con- 
tract as  rescinded,  and  is  entitled  to  recover  the  ralne  of  the  work  dime 
and  <a  tbe  materials  fumlsbed,  less  tibe  amount  paid  to  him.  The  proof  of 
tbe  part  of  tlie  plaintiff  Is  that  this  amount  Is  (3.338.  Tbe  d^endant  offered 
no  proof  oa  the  subject  Tbe  plaintiff  was  paid  $1,860,  and  tbe  balance  due 
him  is  $1,478.  The  decision  that  the  discbarge  of  the  plaintiff  was  wnmgfnl, 
disposes  of  the  defendant's  counterclaim,  and  it  Is  perhaps  needless  to  say 
anything  In  regard  to  it,  although  much  might  be  said  in  criticism  of  this,  con- 
sidering the  amount  eq?ended  by  defOndant  to  ccHnplete  building.  Nothing 
can  be  allowed  thereon. 

Argiied  before  HIRSCHBERG,  P.  J.,  and  HOOKER,  GAYNOR. 
RICE,  and  MILLER,  JJ. 

Charles  T.  Haines,  for  appellant. 

George  Card  (Walter  Farrir^^ton,  of  counsel),  for  appellee. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  the  opinion  of 
Joseph  Morschauser,  Esq.,  referee. 

HIRSCHBERG,  P.  J.,  not  voting. 
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BTAN  T.  NEW  TORE  GENT,  ft  H.  B.  B.  CO. 

(Supreme  Goort,  Appellate  DItIsIio,  Third  D^artment  Jannaiy  %  1908.) 

DiaoovEBT— Fboobdubb. 

Code  CiT.  Proc.  {  872,  subd.  7,  provides  for  tbe  taking  of  depositions 
of  officers  of  a  corporation  where  it  la  a  party,  and  for  tlie  production 
and  inspection  of  its  books,  etc.  Snbdivlslon  4  requires  the  affidavit  for 
tbe  order  for  examination  to  state  that,  and  rule  82  requires  It  to  specify 
AictB  showing  that,  the  eramlnation  Is  material  and  neceasaiy.  Sectlcma 
803-80B  provide  for  the  prodnctlon  and  dlacovery  <a  books,  etc  field, 
that  section  872  does  not  take  the  place  of  sections  80&-809,  bnt  that 
the  prodnctlon  of  books,  etc.,  under  section  872  Is  only  an  Incident  to  the 
examination  of  witnesses,  uid  hence  In  an  action  against  a  corporation 
plaintiff  Is  not  entitled  to  an  order  requiring  its  secretary  to  appear  for 
examination  and  to  produce  book^  etc.,  where  It  appears  that  tbe  ex* 
amtnatlon  Is  only  d«ilrad  to  obtain  the  benefit  of  an  inapectlim  ct  tbe 
books,  etc 

Appeal  from  Special  Term,  Columbia  County. 

Action  by  Thomas  Ryan  against  the  New  York  Central  &  Harlem 
River  Railroad  Ccnnpany.  From  an  order  denying  its  application  to 
vacate  an  order  for  examination  before  trial,  etc.,  defendant  appeals. 
Reversed,  and  motion  to  vacate  granted. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KEIXOGG, 
COCHRANE,  and  SEWELL,  JJ. 

Robert  Wilkinson,  for  appellant. 

GeOTgt  K.  Daley,  for  respondent 

JOHN  M.  KELLOGG,  J.  The  order  requires  the  defendant's  sec- 
retary to  appear  before  the  referee  for  examination,  and  that  at  the 
same  time  "the  defendant  corporation  produce  all  books  and  papers 
which  relate  to  or  have  any  mention  of  tiie  carelessness  of  C  Birch  as 
engineer  in  the  employ  of  the  defendant  corporation  in  October,  1891, 
and  the  stmimer  of  1898,  and  of  any  and  all  other  acts  of  n^ligence 
and  carelessness  of  the  aforesaid  C.  Birch  previous  to  and  indudii^  the 
3d  day  of  August,  1903,"  and  is  based  upon  allegations  that  one  Birch, 
an  engineer  of  the  defendant,  negligently  ran  its  train  into  another  of 
defendant's  trains  upon  which  the  plaintiff  was  an  employe,  and  in- 
jured him,  and  that  Birdi  was  a  careless  and  incompetent  man,  to  the 
knowledge  of  the  defendant;  that  plaintiff,  while  an  employ^  of  the 
defendant,  obtained  information  that  said  Birch  "while  in  the  em^oy 
of  tiie  aforesaid  railroad  company  ran  by  signals  set  for  dangier  as  en- 
gineer contrary  to  the  rules  of  the  aforesaid  railroad  at  Yonkers, 
N.  Y.,  on  or  about  August,  1891,  and  a  wreck  resulted,  and  that  in 
the  summer  of  1898,  but  the  exact  date  your  deponent  does  not  know, 
the  said  Birch,  while  in  the  employ  of  said  railroad  company,  ran  a 
Harlem  train  past  signals  set  for  danger,  contrary  to  the  rules  of  the 
aforesaid  company,  upon  the  New  Haven  Railroad,  and  these  acts  of 
carelessness,  negligence,  and  inaxiipetency  must  have  cc»ne  to  the 
knowledge  of  said  railroad  c(Hnpany  defendant,  as  well  as  other  acts 
of  carelessness  while  in  defendant's  employ,  and  this  testimonv  is  either 
within  tiieir  knowledge  or  the  evidence  of  same  is  contained  in  books 
and  papers  of  this  defendant  company.  For  the  purpose  of  obtaining 
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the  aforesaid  evidence,  and  to  show  the  defendant  company  had 
knowledge  of  the  incompetency  of  the  aforesaid  C.  Birch,  the  testimony 
of  the  defendant  company,  through  its  secretary,  Dwight  W.  Pardee, 
is  necessary  and  material  as  the  principal  point  in  the  plaintiff's  case 
is  to  show  the  incompetency  of  the  said  Birch,  and  that  the  knowledge 
of  such  incompetency  was  known  to  the  defendant  company  at  the 
time  of  the  accident  complained  of  in  pl^tiff's  complaint;  that  this 
evidence  cannot  be  obtained  in  any  otner  way,  as  wis  plaintiff  has 
made  diligent  effort  to  ascertain  the  whereabouts  of  the  aforesaid  C. 
Birch,  and  is  informed  and  believes  that  he  is  not  a  resident  of  this 
state,  and  he  has  no  means  of  ascertaining  his  present  residence ;  and 
that  his  residence  is  unknown."  The  affidavit  also  states  that  plaintiff 
cannot  procure  the  aforesaid  evidence,  unless  the  same  be  disclosed  by 
an  examination  of  the  defendant  as  prayed  for. 

Plaintiff  made  a  prior  application  to  the  court  linder  sections  803  to 
809  of  the  Code  of  Civil  Procedure,  seeking  a  discovery  of  the  same 
books  and  papers,  which  motion  was  denied  with  leave  to  renew  upon 
further  affidavits.  Thereafter,  upon  affidavits  substantially  like  those 
used  here,  he  made  another  application  for  such  discovery,  which  was 
refused  without  leave  to  renew.  It  does  not  ai^>ear  that  the  secretary 
of  the  New  York  Central  Railroad  has  any  personal  knowledge  of  the 
matters  referred  to,  and  his  examination  is  only  desired  to  obtain  the 
benefit  under  subdivision  t  of  section  872  of  an  inspection  of  the  bot^s 
and  papers  of  the  company  which  has  by  a  previous  order  of  the 
court  been  denied.  The  production  and  inspection  of  the  books  under 
subdivision  7  of  section  872  is  not  intended  to  take  the  place  of  tiie 
discovery  and  inspection  under  803  to  809,  but  is  to  obviate  the  neces- 
sity of  a  subpoena  duces  tecum,  and  the  production  of  the  books  may 
be  ordered  so  far  as  necessary  for  the  examination  of  the  witness  pro- 
duced. The  production  of  the  books  is  incident  to  the  examination, 
and,  if  no  ground  is  shown  for  the  examination  of  the  witness,  then 
the  production  of  books  is  unnecessary.  Two  distinct  remedies  are 
provided :  One  is  for  the  inspection  of  books  and  papers ;  the  other  is 
for  the  examination  of  a  necessary  and  material  witness,  and  to  com- 
pel him  to  produce  such  books  as  m^  be  necessary  and  proper  to  give 
force  to  or  explain  his  testimony.  Matter  of  Thompson,  95  App.  Div. 
542.  89  N.  Y.  Supp.  4.  Plaintiff's  attorney,  in  his  affidavit,  practically 
realizes  this  situation  by  suggesting  that  the  books  and  papers  may 
be  necessary  to  refresh  the  witness'  recollection,  and  that  the  witness 
may  need  them  to  aid  him  in  his  oral  examination.  He  does  not,  how- 
ever, suggest  any  fact  proposed  to  be  established  by  the  oral  exam- 
ination of  the  witness. 

We  may  assume  that  a  liberal  rule  has  been  established  relating  to 
the  examination  of  a  party  before  trial  by  his  adversary.  Cktldmark 
V.  U.  S.  Electro-Galvanizing  Co.,  Ill  App.  Div..  526,  97  N.  Y.  Supp. 
1078;  McKeand  v.  Locke,  115  App.  Div.  174,  100  N.  Y.  Supp.  704; 
Mead  v.  Southern  Tier  Masonic  Relief  Associaticm,  119  App.  Div. 
7fil,  104  N.  Y.  Supp.  523.  But  this  order  goes  beyond  any  limit 
heretofore  suggested.  Subdivision  4  of  section  872  of  the  dode  of 
Civil  Procedure  requires  that  the  affidavit  shall  set  forth  that  the  testi- 
mony of  such  person  is  material  and  necessary  for  the  party  making 
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sudi  application,  or  the  prosecution  or  defense  of  such  action.  And 
rule  82  requires  that  the  affidavit  shall  specify  die  facts  and  circum- 
stances which  show  that  the  exammation  of  the  person  is  material  and 
necessary.  The  affidavit  here  does  not  alleg^e  that  the  examinaticm  of 
the  officer  or  the  books  will  disclose  any  fact  material  to  the  issue.  It 
states  two  prior  accidents  followed  by  tiie  conclusion  that  the  books  of 
the  company  should  show  the  particulars  of  them  and  the  incompe- 
tence and  carelessness  of  Birch.  The  examination  is  not  to  establirfi 
a  fact  within  the  defendant's  knowledge,  but  is  a  fishing  excursion  to 
see  whettier  the  defendant's  books  may  possibly  disclose  certain  infor- 
mation, without  any  facts  which  make  it  protiaUe  that  such  inftmna- 
tioa  will  be  disclosed. 

The  accident  for  which  recovery  is  sought  occurred  August,  1903, 
and  it  is  sought  here  to  compel  the  secretary  of  the  New  York  Central 
Railroad  to  produce  books  and  papers  relating  to  any  and  all  accidents 
which  may  have  occurred  on  said  railroad  in  which  said  Birch  may 
be  claimed  to  have  been  ccmnected  in  any  way  during  the  time  of  his 
employment  up  to  that  date.  There  is  no  suggestion  as  to  what  books 
are  required,  or  that  the  particular  books  or  papers  are  within  the  cus- 
tody or  control  of  the  person  sought  to  be  examined.  The  proposed 
examination  would  be  oppressive  and  unreasonable,  and  is  evidently 
not  for  tfie  purpose  of  obtaining  evidence  for  use  upon  the  trial. 

The  order  should  therefore  oe  reversed,  with  $10  costs,  and  the  mo- 
tion to  vacate  the  original  order  granted,  with  $10  costs.  All  concur, 
except  COCHRAN,  J.,  not  voting. 


028  Apik.  DlT.  810.) 

PEOPLE  ex  rel.  FOLEY  v.  UNQEB  et  aL 

(Supreme  Oonrt,  Annllate  DIvlilon,  First  Department  January  11^  1008.) 

CUIKB  or  OOUn^AFPOlItTUKKT— Taoanot. 

Or«ftter  New  York  Charter,  Laws  1897,  p.  401.  c  878, 1  1873,  provided 
that  there  should  be  In  and  for  each  district  a  clerk  of  the  Municipal 
Court,  and  In  each  dlfltrict  of  the  boroughs  of  Manhattan,  Brooklyn,  and 
the  Bronx  an  assistant  clerk  appointed  by  the  Justice  "elected  or  ai^lnted 
for  each  district"  This  section  was  amended  by  Laws  1901,  p.  886,  c 
406,  by  striking  out  the  words,  "or  appointed."  Beld,  that  a  justice  of 
the  Municipal  Court  In  the  borough  of  Manhattan  appointed  to  fill  a 
vacancy  caused  by  the  death  ot  his  predecessor  In  office  after  the  amend- 
ment of  aectkm  1878  bad  no  power  to  appoint  an  aalstant  elerit  at  socb 
court  but  that  tbe  Incumbent  of  sodi  office  held  over  until  his  suocessor 
was  an;»tnted  by  an  elected  judge  under  Public  Officers'  Act  Laws  1892, 
p.  16S7,  c.  681,  i  5,  providing  that  every  officer,  except  a  judicial  officer, 
notary  public,  commissioner  of  deeds,  and  an  officer  whose  term  Is  fixed 
1^  the  Constitution,  shall  hold  over  until  his  successor  Is  chosen  and 
qualified,  and  by  Lews  1901,  p.  642,  c.  466.  I  1668,  declaring  that  all 
officers  appointed  under  tbe  Greater  New  York  Charter  shall,  unless  other- 
wise ezpresaly  provided  and  unless  sooner  removed,  hold  their  respective 
offices  until  their  sncceasors  are  respectively  elected  or  aK>olnted,  and 
qualified. 

Scott  J.,  dissenting. 

AM>eal  from  Special  Term. 

Mandamus  by  the  people,  on  the  relation  of  James  Foley,  against 
Henry  W.  Unger,  as  justice  of  the  Mimicipal  Court  of  the  city  of  New 


Digitized  by  Google 


874  106  NBW  YORK  SUPPLBHBNT  (Sup.  Ct. 

and  l«l  Nnr  York  Stet*  Raporttr 

York,  and  William  H.  Hornidge,  impleaded.  From  an  order  granting- 
the  writ  requiring  defendant  to  certify  relator's  name  as  assistant  clerk 
of  the  district  court  with  full  compensation  in  the  sum  of  $ZSO  for 
services  rendered  in  the  month  of  Sq;>tember,  1907,  respondents  appeal. 
Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Alexander  L.  Strouse,  for  ^pellant  Henry  W.  Ui^^,  as  justice 
of  the  Municipal  Court. 
Henry  T.  HomidgCj  for  appellant  William  H.  Homidge. 
James  A.  Fol^,  for  respondent 

INGRAHAM,  ].  Prior  to  July,  1901,  Daniel  F.  Martin,  who  had 
been  elected  a  justice  of  the  Municipal  Court,  appointed  the  relator  an 
assistant  clerk  of  the  court  for  the  term  of  six  years ;  his  term  expiring 
on  the  9th  day  of  July,  1907.  Justice  Martin  died,  and  the  defendant  lin- 
ger was  appointed  by  the  mayor  on  the  25th  day  of  January,  1907,  to  fill 
die  vacancy.  Justice  Unger  qualified,  and  entered  upon  Uie  perform- 
ance of  his  duties  as  ^uch  justice.  The  relator  received  his  salary  until 
September  10, 1907,  when  Justice  Unger  appointed  the  defendant  Hom- 
idge  as  assistant  derk  in  place  of  the  relator,  and  since  that  time  Justice 
Unger  has  refused  to  recog^nize  the  relator  as  clerk,  or  to  certify  to 
the  facts  which  would  enable  him  to  receive  his  salary. 

The  appointment  of  clerks  of  the  Municipal  Courts  is  regulated  by 
the  charter.  Section  1373  of  the  charter  of  1897  (chapter  378,  p.  491, 
Laws  189 provided  that: 

"There  Bhal)  be  In  and  for  each  district  a  clerk  of  said  coart  and  In  each 
district  In  tbe  boroughs  of  Manhattan,  Brooklyn,  and  of  the  Bronx,  an  assist- 
ant derk,  who  shall  be  appointed  1^  the  Justice  elected  or  appointed  from  said 
district" 

By  this  provision  undoubtedly  a  justice  appointed  to  fill  a  vacancy 
would  be  entitled  to  fill  any  position  of  clerk  or  assistant  clerk  that  be- 
came vacant  during  his  term  of  office.  By  the  charter  of  1901  (chapter 
466,  p.  586,  Laws  1901),  this  section  was  amended  by  striking  out  the 
words,  "or  ai^inted,"  so  that  the  section  now  reads: 

'Hiere  shall  be  tn  and  tor  each  district  a  clerk  of  said  court  and  In  each 
district  Id  the  boroughs  of  Blsnhattan,  Bnxridyn  and  of  the  Bronx  an  assist- 
ant clerk  who  shall  be  appointed  by  the  Jnstlce  elected  In  said  district" 

Each  of  these  clerks  and  assistant  clerks  were  to  hold  office  for  the 
term  of  six  years  from  the  date  of  appointment  By  the  charter  of 
1897  new  districts  of  the  Municipal  Court  were  appointed,  and  provi- 
sion  was  made  for  the  appointment  by  the  mayor  of  judges  to  fill  the 
vacancies  caused  by  the  creation  of  the  new  courts  until  their  successors 
were  elected,  and  also  for  the  appointment  of  the  clerks  and  assistant 
clerks  for  such  courts.  There  was  a  special  reason,  therefore,  why  the 
appointed  judges  under  the  Laws  of  1897  should  have  power  to  appoint 
clerks  and  assistant  clerks.  When  the  charter  of  1901  was  passed, 
there  was  no  such  necessity,  and  the  Legislature  then  had  before  it 
the  question  as  to  the  officer  that  should  appoint  to  these  positions 
when  the  terms  of  the  then  incumbents  expired.   As  tiie  provision  of 
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the  charter  stood,  any  justice  who  occupied  the  position,  either  by  elec- 
tion or  appointment,  would  have  the  right  to  fit!  a  vacancy;  but,  in 
re-enacting  section  1373  of  the  charter  Of  1897,  the  Legislature  elim- 
inated the  words  "or  appCHnted/'  and  provided  that  the  clerk  and  as- 
sistant cleric  in  the  district  should  be  appointed  by  the  justice  in  said 
district.  There  is  a  very  good  reason  why  there  should  be,  so  far  as 
-  a  permanent  appointment  to  these  clerk^ips  is  concerned^  a  distinc- 
tion between  a  judge  elected  who  holds  his  position  for  10  years  and 
a  judge  appointed  to  fill  a  vacancy  who  holds  his  position  for  a  few 
months;  and  it  is  entirely  reasonable  to  suppose  that  the  Legislature 
.  intended  that  a  judge  holding  such  a  temporary  position  should  not  be 
permitted  to  appoint  a  clerk  or  assistant  clerk  who  would  continue 
for  more  than  cme-half  the  term  of  the  justice  who  should  subsequently 
be  elected.  Effect  must  be  given  to  the  act  of  the  Legislature  in  strik- 
ing out  from  the  section  of  the  charter  providing  for  the  appointrhent 
of  th^  clerks  the  provision  that  ihey  should  be  appcmited  by  the  jus- 
tice "appointed"  in  the  district.  If  the  provision  had  been  that  the 
clerks  and  assistant  clerks  should  be  appointed  by  the  justice  of  the 
district,  the  justice,  whether  elected  or  appointed,  would  have  the 
right  to  appoint ;  but  when  the  Legislature  restricts  the  power  of  ap- 
pointment to  the  justice  elected,  and  that  as  the  result  of  an  amend- 
ment which  strikes  from  the  statute  a  former  provision  allowing  an 
appointed  justice  to  make  the  appointment,  it  seems  to  me  that  the 
cmdusion  arrived  at  by  the  learned  ludge  below  at  the-  Special  Term 
was  correct.  A;i  illustration  as  to  the .  effect  of  such  an  amendment 
was  presented  in  Matter  of  Clement  v.  Hegeman,  187  N:  Y.  274,  79  N. 
E.  1003.  In  that  case  the  liquor  tax  law,  prior  to  the  amendment  of 
1895,  provided  that,  if  the  holder  of  the  liquor  tax  certificate  should 
answer  a  petition  for  the  revocation  of  his  license  denying  a  violation 
of  the  liquor  tax  law  alleged  in  the  petition  and  raise  an  issue  as  to 
any  of  the  facts  material  to  the  granting  of  such  order,  the  justice, 
judge,  or  court  should  hear  the  proofs  of  uie  parties,  and  may,  if  deem- 
ed necessary  or  proper,  take  testimony  in  relation  to  the  allegations  of 
the  petition  or  answer,  or  ai^int  a  referee  to  take  proofs  in  relation 
thereto,  and  report  the  evidence  to  such  justice,  judge,  or  court,  without 
opinion.  By  diapter  680,  p.  1737,  §  3,  Laws  1905,  this  provision,  being 
subdivision  2  of  section  28  of  the  liquor  tax  hiw,  was-  amended  by 
striking  out  the  words,  "or  appoint  a  referee  to  take  proofs  in  re- 
lation thereto,  and  report  the  evidence  to  such  justice,  judge  or  court, 
without  opinion.'*  I^aws  1896,  p.  69,  c  112.  The  court  held  that,  as 
the  power  to  refer  was  omitted  from  the  amended  statute,  the  court 
had  no  power  to  refer;  that  the  sentence  "we  are  considering,  unamend- 
ed, required  the  court,  on  tiie  .return  of  the  order  to  show  cause,  to 
hear  the  proofs  of  the  parties,  of  to  direct  a  referee  to  take  the  same, 
antl  report  without  opinion.  The  sentence,  as  amended,  requires  the 
■court,  on  the  return  of  the  order  to  show  cause,  to  hear  the  proofs  of 
'the  parties  in  relation  to  the  allegations  of  the  petition  or  answer.  The 
■power  to  refer  the  taking" of  proof  is  omitted,  and  it  must  be  assumed 
under  the  circumstances  that  the  Legislature  intended  to  change  the 
practice  in  this  regard."  The  Legislature  must  have  had  some  inten- 
tion in  striking  out  the  words  "or  appointed,"  and  it  seems  to  me  that 
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it  could  (Wily  have  been  for  the  purpose  of  restricting  this  power  of 
appointment  to  a  judge  who  had  been  elected  and  would  thus  hold  the 
office  for  10  years,  so  that  he  could  have  some  control  over  the  sub- 
ordinates of  Uie  court  in  which  he  is  to  preside.  In  Stuber  v.  Coler, 
164  N.  Y.  22,  58  N.  E.  17,  while  this  pwnt  was  not  involved,  the  dis- 
cussion turned  upcm  the  eflEect  to  be  given  to  the  words  "elected  or  ap- 
pointed" in  the  charter  of  1897^  and  it  was  held  that  justices  of  the 
peace,  or  the  justices  of  the  district  courts  within  the  enlarged  territory, 
constituting  die  new  dty  who  were  in  office  before  the  new  charter 
went  into  effect,  were  not  justices  who  had  been  elected  or  appointed 
to  the  reorganized  Municipal  Court,  and  therefore  were  not  authorized 
to  make  appointments  to  these  positions.  The  fact  that  this  construc- 
tion of  the  statute  may  produce  some  confusion  in  case  a  clerk  should 
die,  or  resign,  or  be  removed  while  an  appointed  judge  is  in  c^ce  is 
not  substantial,  for  the  vacancy  would  only  exist  for  a  few  months 
when  the  successor  of  the  appointed  jud^  would  be  elected.  It  is  not 
disputed  but  that  under  the  public  facers  act  (Laws  1892,  p.  1657,  c 
681,  §  5 ;  chapter  7,  General  Laws])  the  relator  wotdd  hold  over  until 
his  successor  was  appointed,  and  this  is  confirmed  by  section  1558  of 
the  charter  (chapter  466,  p.  642,  Laws  1901). 

I  think  this  order  was  right,  and  should  be  affirmed,  with  $10  costs 
and  disbursements. 

All  concur,  except  SCOTT,  J.,  who  dissents. 

SCOTT,  J.  (dissenting).  There  is  a  fundamental  objection  to  the 
relator's  application  which  is  quite  independent  of  the  question  wheth- 
er or  not  Homidge  was  l^;ally  appointed,  and  that  is  that  the  ttlaXor 
could  not,  whether  a  successor  was  appointed  or  not,  hold  office  beyond 
the  term  for  which  he  was  appointed,  which  it  is  conceded  expired  by 
limitation  on  July  9,  1907.  It  has  been  held  in  this  state  that  at  com- 
mon law,  and  in  the  absence  of  a  statute  so  providing,  an  officer  whose 
term  has  expired  has  no  right  to  hold  over  (People  v.  Tieman,  8  Abb. 
Prac.  369),  and  he  certainly  can  have  no  such  right  when  he  is  ex- 
pressly excepted  from  the  operation  of  a  statute  giving  to  officers  gen- 
erally the  right  to  hold  over.  Section  5  of  the  puUic  officers'  lan^ 
(chapter  681,  p.  1657,  Laws  1892)  provides  that: 

"Every  olDcer,  vxuxpt  a  judicial  officer,  a  notary  public,  a  commissioner  of 
deeds  or  an  officer  whose  term  Is  fixed  \xf  the  Constitution,  shall  «  «  • 
hold  over  and  continue  to  discbarge  the  duties  his  office  after  the  oplra- 
tltm  of  the  term  for  whidl  be  shall  have  been  dxieea,  until  bis  saccesKV 
sball  have  been  tSumea  and  qnallfled." 

The  excepti(»i  applies  to  every  judicial  officer,  and  is  not  limited  to 
magistrates,  judges,  or  justices.  It  has  been  distinctly  held  by  the 
Court  of  Appeals  that  an  assistant  clerk  of  a  District  Court  in  the 
dty  of  New  Yoric,  predecessor  of  the  present  Municipal  Court  is  a 
judicial  officer  embraced  within  the  judiciary  system  of  the  state.  Whit- 
more  V.  Mayor,  67  N.  Y.  31 ;  Pe(^le  ex  rel.  (jilchrist  v.  Murray,  73  N. 
Y.  536.  The  same  rule  must  apply  to  the  relator,  and,  as  his  claim 
to  salary  must  rest  upwi  the  validity  of  his  own  title  to  the  office,  and 
not  upon  any  supposed  defect  in  the  title  of  him  who  claims  to  have 
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been  appointed  as  his  successor,  it  follows  that  his  present  application 
should  be  denied.  Nor  am  I  at  all  convinced  that  Homid^  was  not 
legally  appointed.  It  seems  to  me  to  be  dear  that  the  sections  of  the 
charter  of  1897  relating  to  the  Municipal  Court  intended  to  provide  for 
two  classes  of  justices  to  be  appointed  by  the  mayor.  One  class  con- 
sisted of  those  justices  whose  office  was  created  by  the  charter,  who 
were  to  be  originally  appointed  by  the  mayor,  and  who  were  to  hold 
office  until  December  31,  1899,  or  a  term  of  nearly  two  years.  It  was 
with  reference  to  these  justices  that  section  1373  provided  that  clerks 
and  assistant  clerks  should  be  appointed  for  a  term  of  six  years  by 
the  justices  "elected  or  appointed,"  and  those  words  applied  only  to 
those  newly  created  justices.  Stuber  v.  Coler,  164  N.  Y.  22,  68  N.  £■ 
17.  It  was  necessary  to  specifically  authorize  these  originally  appoint- 
ed justices  to  appoint  clerks,  because,  as  their  office  was  newly  created, 
they  succeeded  no  one,  filled  no  vacancy,  took  no  authority  by  devolu- 
tion from  any  predecessor,  and  could  not  have  equipped  their  courts, 
unless  given  power  to  appoint  clerks.  When  the  revision  of  1901  was 
made,  this  necessity  had  disappeared,  because  all  the  originally  appointed 
justices  had  been  succeeded  by  elected  justices.  It  was  for  this  reason 
alone,  as  I  consider,  that  the  words  "or  appointed"  w«re  omitted  in 
the  revision  fnnn  section  1373,  lea^g  the  provision  as  it  now  stands 
that  clerks  and  assistant  clerks  shall  be  appointed  by  justices  "elected" 
from  the  district.  In  my  canton  neither  the  inclusion  of  the  words 
"or  appointed,"  in  section  1373  of  the  charter  of  1897,  nor  their  omis- 
sion from  the  same  section  in  the  charter  of  1901,  had  any  reference 
to  or  bearing  upon  the  power  of  the  second  class  of  justices  to  be  ap- 
pointed by  the  mayor,  to  wit,  those  appointed  to  fill  a  vacancy  for  the 
interim  between  uie  happening  of  the  vacancy  and  the  election  and 
qualification  of  a  successor.  As  to  these  the  rule  to  be  applied  is  the 
one  which  would  have  been  applicable  if  both  the  charter  of  1897  and 
the  charter  of  1901  had  provided,  as  the  latter  charter  does,  that  clerks 
and  assistant  clerks  shall  be  appointed  by  the  justice  elected  from  the 
district.  The  general  rule  is,  as  seems  to  be  conceded  on  all  hands, 
that  a  public  officer  appointed  to  fill  a  vacancy  caused  by  death,  resig- 
naticm,  or  removal  possesses  all  the  power  that  his  predecessor  would 
have  possessed  if  he  had  remained  in  office,  and  I  can  find  nothing  in 
the  word  "dected"  to  indicate  an  intention  on  the  part  of  tiie  L^;isla- 
ture  to  create  an  exception  to  this  general  rule,  especially  as  the  result 
of  so  doing  might  leave  a  court  unprovided  with  a  derk  for  a  con- 
siderable period. 

For  botii  r^sons  therefore — first,  because  the  relator  did  not  hold 
over  and  had  no  title  to  the  office  in  any  event ;  and,  second,  because 
Homidge  was  lawfully  appointed— the  order  in  my  opinion  should  be 
reversed,  and  the  motion  denied. 
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LYON  r.  OOLBMAN  et  aL 
<SupMiM  Omr^  Appellate  Division,  Second  Department  January  17,  ldO&) 

Mastkb  ard  Sebtirt— Aonons  wo%  Ihjitbues— CSovibibotobt  NniJOBHa. 

Where  a  brakeman  knows  that  the  train  is  to  pass  between  nprlgbt  posts 
supporting  a  stone  crusher,  and  that  boxes  on  a  flat  car  project  so  far  as 
to  reader  It  probable  that  they  wlir  be  stmck  by  the  posts  in  passing,  but 
he  remains  In  such  a  position  that,  when  the  car  passes  the  posts,  the 
boxes  are  pushed  bade  against  him,  he  Is  negligent,  and  cannot  recover. 

[Bd.  Not&— For  cases  In  point;  see  Oent  Dig.  roL  M,  Master  and  Serv- 
ant, H  706-709.] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Frank  W.  Lyon  against  James  S.  Coleman  and  others. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  new 
trial  granted. 

Aiiued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  MILLER.  JJ. 

David  McCIure,  for  appellants. 

George  C.  Andrews  (Frederick  A.  Russell,  Jr.,  on  the  brief),  for 
respondent 

MILLER,  J.  The  defendants  appeal  frcsn  a  judgment  entered  on 
the  verdict  of  a  jury,  and  from  an  order  denying  a  moticMi  for  a  new 
trial,  in  an  action  brought  to  recover  damages  for  personal  injuries, 
alleged  to  have  resulted  from  the  negligence  of  the  defendants,  the 
plaintiff's  masters.  The  defendants  were  contract(M*s  engaged  in  the 
•construction  of  the  Croton  dam.  The  plaintiff  was  a  brakeman  em- 
ployed on  a  train  running  on  a  narrow-gauge  road  in  a  circle  to  and 
frcHn  a  stone  crusher.  On  the  day  of  the  accident  a  train,  consisting 
of  an  engine  and  two  fiat  cars — the  one  next  to  the  engine  loaded  wim 
boxes  and  the  other  one  empty — was  backing  downgnide  toward  the 
crusher.  The  plaintiff  was  standing  on  the  step  of  the  engine  mear  the 
brake  at  the  end  of  the  loaded  car.  The  crusher  was  over,  and  Sup- 
ported by  uprights  on  either  side  of,  the  tracks.  As  the  loaded  .car 
passed  under  ue  crusher,  the  boxes  projecting  over  its  side  came  in 
contact  with  the  uprights  and  were  pushed  back  upon  the  plaintiff,  caus- 
ing the  injuries  complained  of.  The  plaintiff  knew  that  the  uprights 
were  only  from  six  to  eight  inches  from  the  tracks.  He  noticed,  when 
the  train  was  one-eighth  of  a  mile  from  the  crusher,  that  the  boxes  over- 
hung so  far  as  to  render  it  likely  that  they  would  hit  the  uprights  if 
the  train  passed  between  them;  and,  although  it  is  stated  in  the  re- 
spondent's brief  that  the  plaintiff  did  not  kiu>w  that  the  train  was  to 
go  between  the  uprights,  he  testified  j^t  he  did  know,  it  .  The  cotirt 
charged  the  jury,  inter  alia,  as  follows: 

"The  plaintiff  says  that,  when  the  train  tiad  gone  a  part  of  the  distance  be- 
tween the  starting  point  and  the  stopping  point,  he  observed  that  the  boxes 
had  shifted,  and  he  then  knew  that  there  was  danger  of  the  oveiiianglng  part 
of  the  box.  or  boxes,  coming  Into  contact  with  the  standdons.  In  othOT  words, 
hp  says  that  when  the  car  was  halfway  down  to  the  stone  cmsher  he  re- 
alized the  danger  of  Just  such  an  accident  happening  as  did  happen.  Gentle- 
men, if  that  Is  correct,  and  if  it  Is  true  that  he  could  have  avoided  the  acd- 
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dent— that  he,  realizing  the  danger,  conld  have  preraited  the  accident  by  get- 
ting ont  of  the  place  of  danger,  or  by  signaling  to  the  engineer  to  atop — It  wan 
bis  duty  so  to  do,  and  If  be  failed  in  that  duty  it  was  n^genoe  on  his  part" 

It  is  not  pretended  that  tiie  plsuntiff  did  a  thing  to  avert  the  accident 
which,  according  to  his  own  testimony,  he  knew  was  likely  to  happen. 
The  evidence  is  that  the  train  was  backing  at  the  rate  of  five  or  six 
miles  an  hour.  It  must  be  assumed  that  the  jury  found  that  the  plain- 
tiff could  not  have  prevented  the  accident  after  (Uscovering  the  danger, 
either  by  getting  out  of  the  place  of  danger  or  by  signaling  to  the  con- 
ductor to  stop.  But  there  is  not  a  particle  of  evidence  to  show  that  it 
was  impracticable  for  him  to  do  either  of  those  things.  The  plaintiff 
had  to  prove  his  freedom  from  contributory  n^ligence,  and  we  are 
unable  to  find  in  the  evidence  any  basis  for  a  findii^  that  he  could  not 
have  done  what  appears  to  have  been  entirely  practicable. 

Accepting  the  diarge  of  the  court  as  the  law  of  the  case,  the  motion 
to  dismiss  should  have  been  granted  for  failure  on  the  plaintiff's  part 
to  prove  his  freedom  from  contributory  negligence ;  hence  it  is  unnec- 
essary to  consider  the  other  questions  urged  by  the  appellants. 

Judgment  and  ordor  reversed,  and  new  trial  granted;  coeta  to  abide  the 
event  All  concur. 


(123  App.  Dtv.  128.) 

SHBPASD  MORGAN. 
(Sivrenw  Ooort;  Appellate  Dlvl^on,  Fourth  Department  January  8,  1908.) 

L  OOKPORATIOinH-OmCKBS— FUUn— EvinEnCB— INSTBUCTIOHS. 

An  officer  of  a  corporation,  with  authority  to  borrow  money  on  Ite 
bebalf,  gave  Its  accommodation  notes  to  a  third  person  under  an  agree- 
ment tbat  they  would  be  returned  before  maturity.  The  notes  were 
transferred  to  bona  fide  purchasera  before  njaturlty  after  the  officer 
had  Informed  the  purchasers  tbat  tbe  notes  were  valid  debts  of  tbe 
corporation.  He  kept  the  transactions  from  the  other  officers  of  the 
corporation,  and  did  not  rqnrt  to  tbe  corpwation  any  Hat  of  notes.  He 
claimed  tbat  he  acted  In  good  ftdth.  Ecld  that  since  a  finding  tbat  tbe 
officer  was  guilty  of  fraud  aa  against  the  cnporatlon  was  warranted,  In- 
atructlona  In  an  action  by  tbe  corporation'B  tmstee  In  bankruptcy  against 
talm  for  fraud  that  there  conld  be  no  recovery  unless  be  had  an  Intent 
to  wretft  the  corporatism  were  erroneousL 

2.  BVIDENOE— TsSmCOKT  OF  PABTT— UNOONTSOVKanCD  BnnKROB— OONOLUSIVE- 
SESS. 

A  statement  of  one  sued  for  fraud  tbat  be  acted  honestly  and  without 
Intent  to  defraud  Is  not  conclusive,,  and  tbe  Jury  may  determine  tbe 
questlcHi  considering  the  acts  committed. 

[Ed.  Note.— For  cases  in  point,  see  Cant  Dig.  vol.  20,  Brldoice,  1  2438.] 

8.  Bakkbuptot— DiscHABOi  tiT  Bankbuptot— Dbbts  Dibohabobd. 

Under  Bankr.  Act  July  1.  1898,  c.  641,  S  17,  30  Stat  550  [U.  S.  Comp. 
St.  1901,  p.  8428J,  as  amended  in  1903  (Act  Feb.  6,  1903,  c.  487,  S  5,  32 
Stat.  706  [U.  S.  Comp.  St  Supp.  1907,  p.  1020]),  proyldli^  that  a  discharge 
In  bankruptcy  shall  release  a  bankrupt  from  his  debts  except  such  as  are 
liabilities  fbr  obtaining  properly  by  false  pretenses  or  were  created  by 
fraud  while  acting  as  an  offlcw  or  In  any  fiduciary  capacity,  a  judgment 
against  an  officer  of  a  corporation  authorised  to  pledge  Its  credit  for  loans, 
based  on  his  ftaud  In  executing  In  the  name  of  the  corporation  accommo- 
.datlon  notes  wldch  became  valid  obligations  In  the  hands  of  Innocent 
-  purchasers,  Is  not  discharged  1^  his  dlachatge  In  baidEruptcy. 
Kmse,  J.,  dlaaentlng. 
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Appeal  from  Trial  Term,  Jefferson  Cotinty, 

Action  by  William  J.  Shepard,  trustee  in  bankruptcy  of  the  Hopper- 
Morgan  Compai^,  against  Roger  Morgan.  FrcHn  a  judgment  for  de- 
fendant, and  from  an  order  denying  a  new  trial,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

George  S.  McCartin  and  Henry  Purcell,  for  aiq>ellant 
£.  C.  Kmerson,  for  respondent 

SPRING,  J.  The  Ho[^r-Morgan  Company  was  a  domestic  corpo- 
ration located  in  Glen  Paiic,  in  the  countv  of  Jefferson,  engaged  in 
the  business  of  manufacturing  pads  and  tablets  for  use  in  sdiools.  It 
had  a  capital  stock  of  $150,0^,  and  did  an  extensive  business.  It  was 
organized  in  November,  1898,  and  commenced  business  in  April  fol- 
lowing. There  was  a  branch  plant  at  Benton  Harbor,  Mich.,  which 
was  sold  at  considerate  loss  in  April,  1903.  The  stock  had  been  owned 
by  Elisha  Moi^n,  his  s<mi  the  defendant,  and  Bertrand  Hopper,  who 
had  charge  of  the  plant  in  Michigan  and  $100  treasury  stock.  After 
the  sale  of  this  plant  Hopper,  who  had  owned  stock  to  the  amount  of 
S19,900  par  valtie,  turned  into  the  company  all  his  stodc,  except  $5,000. 
Morgan,  Sr.,  died  about  that  time,  and  the  stock  was  then  owned  as 
follows:  $71,000  by  his  estate;  $59,000  by  the  defendant;  $5,000  by 
Hopper;  $100  by  Bridge,  who  was  secretary  and  in  active  personal 
charge ;  and  the  balance  was  held  by  the  company.  The  manufactured 
goods  were  sold  on  credit,  and  no  money  was  received  for  them  until 
September,  when  the  school  year  commenced.  A  lai^e  amount  of 
money  was  required  in  carrying  on  the  business,  and  the  corporation 
was  a  heavy  borrower.  During  the  year  1905  the  business  was  in- 
creasinp^,  but  the  company  was  short  of  funds.  It  had  borrowed  of 
banks  in  Watertown  until  the  limit  was  reached,  and  the  defendant, 
who  attended  to  ttit  borrowing  of  money,  was  making  desperate  efforts 
to  secure  what  was  needed,  and  did  borrow  $20,000  of  one  Todd,  put- 
ting up  his  own  certificates  of  stock  in  the  company  as  collateral  se- 
curity. He  also  arranged  with  a  loaning  brokerage  firm  in  New  York 
to  accept  accounts  at  the  ruinous  deduction  of  25  per  cent,  from  the 
face  value,  and  had  obtained  something  like  $25,000  in  this  way.  The 
Hoi^>er-Morgan  Company,  although  in  tig^t  stress  for  cash,  was  re- 
puted to  be  worth  $100,000  and  was  of  good  credit  The  defendant 
had  an  office  in  New  York,  and  in  March,  1905,  he  m^  a  man  named 
Trautwine,  who  induced  him  to  deliver  promissory  notes  of  the  com- 
pany to  the  amount  of  $50,000,  which  Trautwine,  or  the  company  whidi 
he  represented,  was  to  use  as  collateral  security  for  its  own  obligations ; 
and  Trautwine  agreed  that  these  notes  would  be  returned  to  the  de- 
fendant a  few  days  before  they  severally  matured.  In  consideration  of 
this  agreement,  Trautwine  promised  to  pay  to  the  defendant  $1,500, 
whidi  he  did  in  a  short  time.  When  the  arrangement  was  made,  Traut- 
wine purported  to  represent  the  Emerson  Shoe  Company  of  Boston, 
Mass.,  btst  later,  as  the  extraordinary  plan  was  embodied  in  a  written 
statement,  it  was  signed,  "Emerson  Mfsr.  Co.,  George  A.  Smith,  Gen- 
eral Manager."  This  statement  provided : 
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"Said  notes  are  given  us  for  accommodation,  and  we  hereby  agree  to  re- 
turn said  notes  to  the  Hopper-Morgan  Co.  at  least  five  days  before  maturity,  In 
tbe  same  condltiou  as  whea  delivered,  without  cost  of  any  kind  whatsoever 
to  the  Hopper-Bfoi|;an  Company." 

The  defendant  did  not  desire  these  notes  put  in  circulation  in  cer- 
tain localities  where  the  company  was  transacting  business,  so  at  his 
st^lgestion  the  following  postscript  was  added  to  the  statement: 

"These  notes  are  not  to  be  used  la  the  following  dtlea  or  towns :  Water- 
town,  N.  Y.,  all  of  western  Massachusetts.  Including  Worcesto,  nether  Hart- 
ford, Conn.** 

In  addition  to  this  plan  Trautwine  agreed  to  (Usoount  in  a  short 
time  paper  of  the  Hopper-Morgan  Company  to  the  extent  of  $10,000 
for  its  benefit,  and  a  note  for  mat  sum  was  also  intrusted  to  him^  on 
which  nothing  was  ever  received  by  the  company.  A  week  later  an- 
other similar  arrangement  was  made  by  the  defendant  with  Trautwine, 
and  another  list  of  notes  to  the  amount  of  $50,000  was  delivered  over, 
and  eventually  the  defendant  received  the  3  per  cent.,  or  $1,500,  and 
the  notes  were  put  in  circulation  by  Trautwine  or  his  confederates. 
Later  the  defendant  fell  in  with  a  man  named  Morton,  who  claimed 
to  be  president  of  the  mythical  Bmerson  Manufacttuing  Company, 
and  gave  to  him  a  note  for  $10,000  for  discount,  and  some  of  the  notes 
already  issued  were  returned  and  others  of  different  amounts  were 
substituted  for  them.  Morton  went  to  Philadelphia  with  the  detendant, 
and  introduced  him  to  a  promoter  named  Helms,  who  was  exploiting 
a  Mexican  mining  company,  and  to  whom  he  delivered  $50,000  of  the 
notes  of  the  Hopper-Morgan  Company;  Helms  agreeing  to  pay  him 
$5,000  for  the  privilege  of  using  these  notes,  and  to  return  them  to 
the  defendant  before  maturity.  He  jdso  met  Anderson  or  Whelpley, 
for  his  identity  and  name  are  uncertain,  and  Brazeir,  who  were  appar- 
ently in  league  with  Morton  and  Trautwine  in  abetting  the  scheme, 
and  also  interested  in  the  fictitious  Emerson  Con^>any,  and  additional 
paper  was  delivered  over  to  these  men  under  a  like  plan.  These  notes 
issued  to  the  Emerson  Company  were  rapidly  put  in  circulation  in  the 
New  England  states.  Many  of  the  proposed  purchasers,  in  the  main 
banks,  communicated  with  the  defendant,  inquiring  as  to  the  genuine- 
ness of  the  note  tendered  in  each  instance;  and  the  defenduit,  still 
under  the  spell  of  Morbm,  apprised  these  purchasers  that  the  notes 
were  genuine,  and  would  be  paid  at  maturity.  The  Hoi^>er-Morgan 
Company,  already  burdened  with  an  overload  of  debts,  was  unable  to 
weather  the  storm  of  this  influx  of  notes,  and  in  September  was  in 
the  control  of  a  receiver.  These  notes,  to  tiie  amount  of  $56,730,  were 
allowed  by  the  referee  in  bankruptcy  as  valid  claims  against  the  manu- 
facturing corporation;  and  many  others  were  rejected  by  him,  and 
actions  are  pendii^  to  test  the  good  faith  of  the  holders  of  these  ob- 
ligations. 

Morgan  was  in  middle  life,  well  edue^ed,  a  man  of  a£birs,  and 
under^)od  the  effect  of  allowing  these  notes  to  get  in  the  possession 
of  bona  fide  holders.  He  was  authorized  to  borrow  money  on  behalf 

of  the  company.  His  brother,  who  was  in  business  in  Springfield, 
Mass.,  was  its  president,  but  gave  no  attention  to  its  affairs.  Bri<^e, 
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the  secretary,  was  locking  after  the  business  in  Watertown  and  Glen 
Park.  The  defendant  really  was  in  absolute  control  of  its  financial 
affairs.  He  did  not  consult  eitiier  his  brother  or  Bridge  in  regard  to 
the  foolhardy  efforts  he  was  making  to  secure  a  mere  pittance  of 
money  to  tide  over  an  emergency.  He  did  not  rqxMt  to  the  company 
any  list  of  these  notes.  Its  books  contdned  no  record  of  them.  None 
of  the  directors  knew  they  were  issued  until  the  crash  came.  Traut- 
wine,  Morton,  Helms,  and  their  co-conspirators  were  total  strangers 
to  the  defendant.  He  made  no  attempt  to  learn  of  their  financial 
standing  or  their  reputation  for  business  integrity.  The  negotiations, 
in  their  various  stages,  continued  for  several  months.  Failure  to  per- 
form was  frequent  New  schemes  were  devised  and  palmed  off  on 
this  credulous  defendant,  each  requiring  the  issue  or  substitution  of 
notes,  and  alt  the  time  he  was  flooded  with  letters  and  telegrams  from 
banks  and  others  seddng  to  gather  information  concerning  the  notes. 
He  was  vouching  for  their  genuineness.  He  was  obtaining  no  money 
from  these  plotters ;  still  he  continued  pliable  to  their  schemes.  The 
complaint  sets  out  in  a  general  way  the  facts  I  have  delineated,  and 
which  are  undisputed ;  and  charges  that  the  acts  alleged  "were  secret- 
ly and  furtively  d<»ie"  the  defendant  and  without  the  knowledge 
of  the  company  or  its  creditors,  and  he  "carefully  concealed"  frcMn 
them  "all  such  wrongful  and  unlawful  acts,  and  committed  the  same 
knowingly  and  fraudulently,  and  with  the  intent  to  defraud  and  injure 
the  parties  aforesaid  against  the  interests  and  rights  of  the  said  Hop- 
per-Morgan Company  or  other  members  of  said  company  and  the 
creditors  of  the  said  company."  The  court,  in  his  charge  to  the  jury^ 
after  stating  that  the  action  was  one  in  fraud,  said : 

"I  am  not  aware  In  this  case  that  any  evidence  has  been  offered  wtaldi  can 
lead  yon  to  ttae  question  of  wbat  could  bave  been  his  motive  to  do  this  If  be 
was  Interested  and  had  the  design  to  wredc  this  company;  but  neverthele* 
there  may  be  In  this  case  some  testlmwy,  snne  acta  upon  hla  part,  that  you 
may  find  was  the  motive  for  doing  It  I  eannot  recall  all  of  the  fects  that 
have  been  given  to  yon,  or  all  oi  the  correomndnice,  or  all  of  the  facts,  but 
I  cannot  now  point  to  any  single  piece  of  testimony  from  whldi  yon  oould  flntt 
alone  that  he  had  a  motive  and  an  Intent  In  this  case  and  a  design  to  wreck 
the  company,  of  which  he  waa  a  part,  or  to  Injure  and  defraud  the  creditors 
of  It:  but  the  evidence  Is  all  before  yon.  the  teatlmraiy  rather,  and  It  Is  tor 
yon  to  say  and  for  you  to  point  out  and  find  It  If  It  Is  In  the  case,  and  If  It 
ia  not  In  this  case,  and  If  yon  cannot  find  In  this  case,  np<Hi  your  oatha  a» 
men,  that  this  defendant  had  a  wicked  motive  and  an  Intent  and  design  to 
wreck  this  corporation  and  to  defraud  and  Injure  the  creditors  tbere(^  it 
would  be  your  duty  to  find  a  verdict  for  him." 

And  again : 

**As  I  said  befbre^  in  tbe  tye  ot  the  law  fraud  is  odious.   It  Is  a  fearfnl 

charge,  and  It  cannot  be  presnmed;  but,  if  you  believe  that  this  Intent,  this 
motive  upon  the  part  of  this  defendant,  was  a  wicked  motive,  an  Intent  and 
design  to  wreck  this  cmnpany  and  to  Injure  Its  credlton  and  damage  Its 
creditors,  then  It  vronld  be  yonr  right  and  your  duty  to  find  a  verdict  for  the 
plaintiff.  Of  course^  In  cases  of  this  kind  It  takes  the  defendant's  body,  but 
that  ahonld  not  deter  you  from  finding  a  verdict  against  tha  defendant  If  yon- 
believe  the  truth  and  the  facts  are  with  the  plaintiff.** 

Proper  exceptions  were  taken  to  these  statements  to  the  jury, 
liie  gist  of  the  instructions  from  beginnmg  to  end»  reiterated  over 
and  over  with  much  vigor,  was  that  an  intent  "to  wreck  the  company"' 
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must  be  found  by  the  jury  in  order  to  warrant  a  verdict  for  the  plain- 
tiff. The  gravamen  of  the  action  is  fraud.  The  charge  is  that  the 
defendant  signal  the  name  of  the  corporation  he  represented  to  prom- 
issory notes  and  permitted  them  to  be  circulated  as  accommodation 
paper,  knowing  that  they  were  to  be  acquired  by  innocent  purchasers. 
As  might  reasonably  be  expected,  these  notes  became  valid  obligations 
against  the  company.  It  is  no  answer  to  unlawful  transactions  of  this 
kind  that  the  defendant  expected  Trautwine  and  his  abettors  to  return 
these  notes  canceled  before  maturity.  The  fraud  was  in  the  inception 
of  the  notes.  He  knew  if  these  notes,  or  any  considerable  part  of  them, 
became  debts  of  the  conmany,  its  ruin  was  certain.  When  cmfronted 
with  the  wrecking  and  disaster,  which  are  the  reasonable  sequence  of 
his  unlawftd  acts,  he  cannot  evade  the  charge  of  fraud  by  claiming 
that  he  did  not  intend  to  ruin  the  corporation.  He  did  intend  to  de- 
liver over  the  notes  as  genuine  obligations  of  the  company.  When  he 
notified  the  banks  that  they  would  be  paid  at  maturity,  he  knew  that 
they  were  without  adequate  consideration.  He  kept  these  transactions 
from  the  other  officers  of  the  company.  They  were  never  listed  among 
its  debts.  The  jury  might  have  found  an  intent  to  defraud,  to  deceive 
the  company  and  its  creditors,  bv  this  furtive  conduct  on  his  part.  No 
matter  about  an  intent  to  wreck  the  company.  That  may  have  been 
the  resulting  damage,  an  incident  to  tfie  diief  fraudulent  act  in  send- 
ing out  these  accommodation  notes  as  if  they  were  valid  obligations 
of  the  company.  He  falsely  asserted  a  material  fact,  to  wit,  that  the 
notes  were  the  genuine  obligations  which  they  purported  to  be.  The 
trial  court  in  submitting  the  case  to  the  jury  should  not  have  made 
the  wicked  motive  to  wreck  tiie  c<»npany  a  test  of  the  defendant's 
culpability.  That  was  too  narrow  an  issue.  If  tiie  jury  found  he 
signed  these  notes  and  delivered  them  over  to  Trautwine  or  his  con- 
federates, expecting  they  would  be  transferred  as  obligations  of  the 
oxnpany,  they  might  find  in  the  circumstances  contuned  in  the  record 
an  intent  to  defraud  the  company  and  its  creditors.  His  statement  that 
he  acted  honestiy  and  witiiout  intent  to  defraud  is  not  conclusive. 
The  best  guide  in  ascertaining  a  man's  purpose  is  the  acts  which  he 
has  committed.  Fr<Mn  them  the  jury  may  determine  the  motives  of  the 
defendant.  Acts  whoi  illegal  or  flagrantly  culpable  carry  their  own 
condemnation. 

Again,  the  court  disregarded  the  fraudulent  inception  of  the  execu- 
tion and  delivery  of  the  notes,  which  is  an  important  circumstance  in 
the  case.  The  defendant  destroyed  the  credit  of  the  corporation  by  is- 
suing its  notes  far  beyond  its  ability  to  pay.  He  may  have  been  suffi- 
cientiy  duped  to  believe  that  the  men  who  induced  him  to  set  afloat  these 
notes  with  inadequate  consideration  would  return  them  to  him.  He  was 
de^ng  with  men  he  did  not  know.  He  was  secretiy  participating  in 
transactions  which  would  not  bear  the  light  The  consequence  of  the 
sdieme,  if  carried  out,  was  the  ruin  of  the  corporation,  whose  interests 
were  lai^ly  intrusted  to  him.  The  stockholders  and  creditors  were 
rqiosing  m  his  cottfidence.  In  view  of  all  these  drcumstances,  tiie  jury 
should  have  been  permitted  to  determine  whether  his  conduct  was 
fraudulent,  even  though  there  was  no  intention  to  destroy  the  cor- 
poration. 
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Tbe  defendant  was  adjadgcd  a  bankrupt  bf  a  decrae  of  the  Di 
Court  ot  the  United  States  for  the  Sonthem  District  of  New 
3>Cardi  19,  and  it  is  cootended  that  tfab  fscfaarge  ban  the 

of  the  plaintiff.  Section  17  of  cbc  Xatiooal  BankiuptLj  Act  of 
I.  1^  m  Stat.  550.  c  Ml  [U.  S.  Comp.  St.  1901,  p.  M28]), 
Tided: 

*A  dlaehMge  bi  tmnknptef  dtaH  Rleue  the  tankrupt  ftw  all  hta 
debCB  eseeiK  meb  as   *   *   *    i2>  are  jilfcaeaiB  tn  ictl—  fiar  traa 
ahcahrtag  iwutialj  kr  C>l>e  preteaeea,  or  tate  itp»i.wtHir— etc 

This  pronsioa  of  the  act  was  amended  February  1, 1903  (Act  F 
1&03,  c  467.  §  5.  32  Stat  798  [U.  S.  Con^  St.  Supp.  1907,  p.  K 
by  substituting  in  place  of  "judgments  in  actions  for  fraods," 

the  following: 

*TiabUidca  fior  dxalnliv  prnpertr  br  tM3m  niiliiiwi  or  fUae  npn 

If  the  claim  is  within  tbe  emeption,  there  is  no  longer  any  neo 
for  a  judgment  to  prevent  its  release  br  the  discharge  in  bankn: 
Tbe  action  against  the  defendant  is  for  fraud,  and  the  £acU  pr 
if  satisfactory  to  the  jory,  constitute  "'obtaining  piupeiljr  by 
tenses  or  false  representations."  Tbe  prorable  debts  which  ar 
cepted  from  the  discharge  in  snbdivision  4  of  scctioa  17  of  thi 
are  those  "created  by  h^  fraud,  embezzlement,  misappropriatio 
defalcation  while  acting  as  an  officer  or  in  any  fiduciary  capai 
In  the  bankrupt^  act  of  1867,  the  offense  nmst  have  been  coom 
by  a  "public  officer."  The  omission  of  the  word  "puUic"  in  the 
ent  statute  is  significant  The  defendant  was  treasurer  of  tbe  Ho 
Morgan  Company  and  authorized  to  pledge  its  credit  ior  loans 
was  therefore  an  officer  within  the  import  of  the  statute,  and  mi 
acting  in  a  fiduciary  capaci^.  Harper  t.  Ranldn,  141  Fed.  62 
C.  C  A.  320. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  the  appellant  to  abide  event 

Judgment  reversed  and  a  new  trial  ordered,  oo  tfte  law  and 
with  costs  to  af^llant  to  abide  event  All  concur,  except  KRUS 
wfio  dissents. 

KRUSE,  J.  (dissenting).  I  do  not  quite  see  how  we  can  hold 
this  claim  is  not  cut  off  by  the  discharge  in  bankruptcy,  in  vie 
our  decision  in  Lewis  v.  Shaw  (Sup.)  106  N.  Y.  Supp.  1012.  Ir 
case  the  plaintiff  left  with  the  defendant  specific  money  for  safe-ket 
The  defendant  used  it  wrongfully,  and  very  likely  committed  the  i 
of  grand  larceny  in  so  doing.  We  held  that  the  defendant's  tia 
was  not  one  created  by  his  fraud,  embezzlement,  or  defalcation 
acting  in  any  fiduciary  capacity,  within  the  meaning  of  the  bankr 
law;  nor  do  I  think  that  the  defendant  was  an  officer  withii 
meaning  of  that  law.  The  decision  in  the  case  of  Harper  v. 
141  Fed.  626,  72  C.  C.  A  320,  referred  to  by  Mr.  Justice  SPR 
seems  to  rest  upon  the  proposition  that  the  debt  was  created  in  a 
ciary  capacity.  Neither  do  I  see  how  the  plaintiff's  cause  of  a 
can  be  regarded  as  one  for  obtaining  money  or  property  by  false 
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tenses  or  false  representations.  It  is  true  that  the  defendant  may 
have  committed  a  fraud  upon  his  company,  the  plaintiff,  by  using  its 
paper  as  he  did,  but  how  can  it  be  said  that  he  obtained  the  money 
or  property  of  the  corporation  by  false'  or  fraudulent  rqpresentations? 
What  false  and  fraudulent  representations  did  he  make  to  the  cor- 
poration ?  As  regards  the  charge,  it  seems  to  me  the  exceptions  were 
too  general  to  raise  the  question  upon  which  it  is  proposed  to  reverse 
the  judgment.  The  questions  for  the  jury  to  pass  upon  were  formu- 
lated by  the  trial  judge  to  the  satisfaction  of  both  parties,  and  stated 
at  the  outset ;  and  I  think  the  questions  were  well  understood  by  the 
jury.   I  vote  for  affirmance. 


OOHBN  T.  AMERICAN  SURETY  CO.  OF  NEW  YORK. 
(Supreme  Ocrart;  AppeUate  DtvlBlon,  First  Department  January  24,  1908.> 

1.  BAnKBUFTcnr— Tbvstei— AssiOKBE'B  BoKD— AcnoN— Capacht  to  Sub. 

A  l^ally  appointed  tntatee  In  bankrnpter  had  legal  capacity  to  me 
on  the  bond  of  the  bankrapt's  assignee  tor  the  benefit  of  creditors  to  n- 
cover  an  amoont  found  due  1^  the  latter  oa  an  acconnting  in  the  conrt  of 
bankmptcy. 

2.  ABsiemnBiTTs  nm  BMNsnr  or  (^UBDrroaa— Assioinnc^B  Bono— Acnon  on. 

Where  an  aBedgum^t  for  tbe  benefit  of  creditors  was  ralld  when  made, 
and  the  assignee  executed  a  bond  to  duly  account  for  all  moneys  received 
by  him  as  such  assignee,  after  which  the  assignment  was  vacated  by  pro- 
ceedings In  bankruptcy  against  the  Insolvent  and  the  assignee  there- 
after settled  his  account  In  the  bankruptcy  court,  but  failed  to  pay  over  the 
amount  due  to  tbe  trustee  In  bankruptcy  as  determined  on  such  account- 
ing, the  trustee  hi  bankruptcj-,  after  having  obtained  leave  from  the  state 
oonrt  to  >ne  onder  Laws  18T7,  p.  545,  c.  466,  f  9.  providing  that  an  aetloa 
on  ad  assignee's  bond  may  be  prosecuted  by  a  party  in  Interest  by  leave 
of  conrt.  was  entitled,  without  further  actlw  In  the  state  conrt,  to  sue  on 
the  assignees  bond,  and  recover  the  amount  due  from  snch  asMgnee  for 
the  boiefit  ct  the  creditors  of  the  bankrupt 

Z.  Sahm. 

Where,  after  an  assignment  for  the  benefit  of  creditors,  bankruptcy  pro- 
ceedings were  Instituted  against  the  Insolvent,  the  assignee  was  en- 
titled to  account  In  the  bankruptcy  conrt,  which  right  would  be  presumed 
to  have  been  Impliedly  written  Into  the  assignee's  official  bond  so  as  to 
r«ider  the  surety  liable  for  the  assignee's  failure  to  comply  with  the 
Judgment  of  the  bankruptcy  court  In  the  accounting  proceedings. 

Houghton  and  Scott,  JJ.,  dlssentlns- 

Appeal  from  Special  Term. 

Action  by  J.  Quintus  Cohen,  as  trustee  of  the  estate  of  John  T. 
Lee,  bankrupt,  against  the  American  Surety  Company  of  New  York. 
From  a  final  judgment  sustaining  a  demurrer  to  ^e  complaint,  plain- 
tiff appeals.  Reversed.  Demurrer  overruled,  with  leave  to  answer. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Michel  Kirtland,  for  appellant. 

Henry  C.  Wiltcox  (Charles  M.  DenuMid,  of  cotmsel),  for  respondent 

CLARKE,  J.   This  is  an  appeal  from  a  final  judgment  sustaining 
defendant's  demurrer  and  dismissing  the  complaint,  with  a)sts.  The 
106N.Y.8.— 2S 
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action  was  brought  by  plaintiff  as  trustee  in  bankruptcy  of  John  T. 
Lee  to  recover  from  defendant,  as  surety  on  the  bond  of  George  Buck- 
master,  as  assignee  under  a  general  assignment  for  the  benefit  oE  cred- 
itors of  said  Lee,  $4,366.64,  with  interest,  being  the  amount  of  a 
judgment  recovered  by  plaintiff  against  said  Buckmaster  as  such  as- 
signee, founded  upon  a  final  order  or  judgment  in  accounting  proceed- 
ings instituted  by  said  Buckmaster  in  the  United  States  District  Court 
for  the  Southern  District  of  New  York,  praying  that  his  accounts  as 
such  assignee  be  taken,  stated  and  allowed.  The  complaint  alleges  the 
filing  of  a  petition  in  bankruptcy  by  Lee  on  August  22,  1901,  and  ad- 
jufUcaticm  on  September  23,  1901,  and  the  appointment  and  qualifica- 
tion of  the  plaintiff  as  trustee ;  that  on  May  9,  1901,  said  Lee  made 
and  delivered  an  assignment  for  the  benefit  of  his  creditors  of  all  his 
property  to  George  Buckmaster,  then  and  since  a  nonresident  of  New 
York  and  a  resident  of  New  Jersey,  who  accepted  the  trust,  and  such 
assignment  was  duly  filed  and  recorded  in  the  ofiice  of  the  clerk  of  the 
county  of  New  York;  that  the  time  for  filing  the  schedules  was  ex- 
tended from  time  to  time  and  the  schedules  were  filed  on  August  7, 
1901 ;  and  thereupon  the  amount  of  the  bond  to  be  filed  by  him  was 
fixed  at  $7,000;  that  on  August  14,  1901.  Buckmaster  as  principal, 
and  defendant  as  surety,  made  and  delivered  their  bond  dated  August 
13,  1901,  whereby  they  bound  themselves  jointly  and  severally  to  the 
people  of  the  state  of  New  York  in  the  penal  sum  of  $7,000,  with 
the  condition  that  if  said  George  Buckmaster  should  faithfully  execute 
and  discharge  the  duties  of  such  assignee,  and  duly  account  for  all 
moneys  received  by  him  as  such  assignee,  then  the  obligation  to  be 
void,  else  to  remain  in  full  force  and  virtue,  which  bond  was  duly  ap- 
proved and  filed;  that  Buckmaster,  as  assignee  for  the  benefit  of 
creditors  as  aforesaid,  received  and  took  possession  of  a  large  amount 
of  prc^erty  and  assets  of  said  Lee,  and  no  accounting  has  ever  been 
had  with  respect  thereto  except  as  alleged  in  the  complaint ;  that  on 
or  about  January  22, 1902,  Buckmaster  duly  filed  in  the  United  States 
District  Court  for  the  Southern  District  of  New  York  a  petition  pray- 
ing that  his  account  as  assignee  for  benefit  of  creditors  of  said  Lee 
be  taken,  stated,  and  allowed,  and  such  proceedings  were  duly  had 
therein  that  on  or  about  January  24,  1903,  a  final  order  or  judgment 
was  duly  made  and  entered  in  said  court,  requiring  and  directing  him 
forthwith  to  transfer  and  pay  to  this  plaintiff,  or  his  successor,  as 
trustee  of  the  estate  of  said  Lee,  the  sum  of  $3,502.97,  the  amount 
found  due  from  him  to  this  plaintiff  upon  said  accounting  proceed- 
ings ;  that  said  order  or  judgment  was  not  complied  with  and  no  part 
of  such  sum  has  been  paid,  and  that  the  defendant  herein  had  notice 
and  knowledge  of  all  tiiese  proceedings ;  that  on  December  5,  1906, 
plaintiff  commenced  an  action  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  New  Jersey,  in  which  state  said  Buckmaster  then 
resided  and  now  resides,  and  in  February,  1907,  judgment  was  duly 
entered  and  docketed  against  Buckmaster  in  favor  of  the  plaintiff 
for  $4,366.64,  and  execution  was  duly  issued  thereon  and  returned  un- 
satisfied, and  is  still  unpaid;  that  on  Niarch  20,  1907,  on  application  of 
the  plaintiff,  an  order  was  duly  made  and  entered  in  this  court  author- 
izing and  permitting  plaintiff  to  maintain  this  action  upon  said  bond 
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given  by  Buckmaster  and  the  defendant  herein.  The  defendant  demur- 
red, first,  because  it  appeared  upon  tiie  face  of  the  complaint  that  the 
plahitiff  had  no  legal  capacity  to  sue;  second,  because  it  appeared 
upon  the  face  of  the  compl^t  that  it  did  not  contain  facts  sufficient 
to  constitute  a  cause  of  action.  The  Special  Term  sustained  the  de- 
murrer upon  both  grounds,  and  dismissed  the  complaint 

There  is  no  merit  in  the  objection  that  the  plaintiff  had  no  legal 
capacity  to  sue.  He  had  legal  capacity  to  sue,  because  he  had  been 
appointed  trustee  in  bankruptcy  by  the  United  States  District  Court, 
and  as  such  stood  in  the  shoes  of  the  creditors,  and  as  such  was  entitled 
to  take  all  legal  and  equitable  steps  to  reduce  to  possession  the  estate 
of  the  bankrupt.  The  difference  between  legal  capacity  to  sue  and  facts 
sufficient  to  constitute  a  cause  of  action  was  pointed  out  in  Ward  v. 
Pctrie,  167  N.  Y.  301,  61  N.  E.  1002,  68  Am.  St.  Rep.  790,  where  the 
court  said : 

"There  Is  a  difference  between  capacity  to  tme,  which  is  the  right  to  come 
Into  court,  and  a  canse  of  action,  which  Is  the  right  to  relief  In  coart  Id- 
capadtj  to  gae  exlata  whoi  tbae  is  some  1^1  dlsablUtgr,  such  aa  Infancy 
or  ]anac7,  or  a  want  of  title  In  the  plaintlflC  to  the  diaraeter  in  which  he  mes. 
The  plaintiff  was  duly  appointed  receiver  and  has  a  legal  capacity  to  sne 
as  such,  and  hmce  conld  bring  the  defendants  Into  conrt  by  the  a»-vtce  of  a 
summons  upon  them,  even  If  he  b&d  no  cause  of  action  against  them." 

This  case  was  cited  with  approval  in  Ullman  v.  Cameron,  186  N. 
Y.  339,  78  N.  E.  1074,  116  Am.  St  Rep.  653. 

As  to  the  second  ground  of  demurrer,  that  the  complaint  did  not 
state  a  cause  of  action,  the  respondent  claims  that  the  trustee  in  bank- 
ruptcy is  a  person  occupying  a  position  in  hostility  to  the  assignment 
under  bankruptcy  proceedings  which  have  destroyed  the  assignment ; 
that  the  surety,  therefore,  is  not  bound  to  respond  to  any  orders  or 
judgments  against  the  assignee  recovered  by  the  trustee  in  such  hostile 
proceedings;  that  it  was  not  within  the  contemplation  of  the  surety 
when  the  bond  was  signed  that  it  would  be  liable  unless  appr(^riate 
proceedings  were  taken  under  the  assignment  law  fixing  liability  upon 
the  assignee.  The  resptmdent  relies  upon  People  v.  Qnalmers,  60  N. 
Y.  164.  In  that  case  the  question  as  stated  by  llie  court  was  whether  a 
surety  upon  a  bond  given  b^  an  assignee  under  a  voluntary  assignment 
for  the  benefit  of  creditors  in  pursuance  of  the  statute  (iJaws  1860,  p. 
594,  c.  348)  is  liable  for  the  default  of  the  principal  to  account  for  as- 
sets in  his  hands  upon  judgments  in  favor  of  certain  creditors  de- 
claring the  assignment  void  as  to  them,  and  directing  the  assignee  to 
pay  over  the  funds  in  his  hands  to  apply  on  the  same.  The  court 
pointed  out  that  section  4  of  the  act  referred  to  provides  for  an  ac- 
counting before  the  county  judge,  and  section  6  provides  when  the 
bond  may  be  prosecuted,  md  said : 

'^hia  langnage  clearly  refers  to  ttie  order  or  decree  provided  for  in  the 
fourth  section  to  be  made  the  county  judge  on  accounting  or  by  an  appel- 
late court  opOTi  appeal  from  said  order  or  decree." 

The  act  of  1860  was  repealed  by  chapter  466.  p.  543,  Laws  1877. 
Section  9  of  this  chapter  provides  simply  that  an  action  brought  upon 
an  assignee's  bond  may  be  prosecuted  by  a  party  in  interest  by  leave 
of  the  court   In  considering  this  change  in  the  statute,  and  in  view 
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of  the  decision  in  People  v.  Chalmers,  Judge  Shipman,  in  Adams  v. 
Hyams  (C.  C.)  8  Fed.  417,  19  Blatchf.  487,  said: 

"Whatever  construction  may  be  glvm  to  the  fifth  sectloo  of  the  act  of  I860, 
I  do  not  think  that  an  acconntlng  before  any  specified  court  was  mode  by  the 
act  of  1877  a  prerequisite  to  an  action  against  a  sarety.** 

In  the  Chalmers  Case  the  court  also  said  that: 

*^he  statute  was  Intended  to  protect  the  Interests  of  creditors  under  ralld 
assignments  made  for  tbetr  benefit  •  •  •  But  It  was  not  Intended  to  se- 
cure the  payment  of  assets  upon  judgments  obtained  In  hostility  to  the  as- 
signment The  judgments  obtained  in  bebalf  of  the  creditors  prosecuting  the 
bond  declare  the  assignment  void  for  fraud.  As  to  them,  the  assignment 
was  a  nullity,  and  the  judgments  obtained  by  them  are  codcIusIt*.  It  followt 
that  they  were  not.  and  could  not  b^  prejudiced  by  the  asslgnmoit  It  new 
for  an  instant  placed  the  propwty  b^md  the  reach  of  1^1  process.  Th^ 
might  bare  levied  upon  It  by  execution,  and  the  process  of  Injunction  and  the 
appointment  of  a  recelTer  were  open  to  them.  The  remedies  of  creditors 
against  a  rofd  Assignment  were  ample,  and  no  necessity  existed  for  tbe  Inters 
ventlon  of  the  Legislature  for  the  purpose  of  adding  to  them." 

The  respondent  also  cites  Matter  of  Cantor,  31  App.  Div.  19,  52  N. 
Y.  Supp.  382,  where  this  court  held  that  moneys  collected  from  a 
surety  of  an  absconding-  assignee  were  not  impressed  with  the  lien 
of  a  judgment  obtained  by  creditors  setting  aside  the  assignment  for 
fraud,  and  that  a  substituted  assignee  who  had  collected  said  sums  and 
had  piaid  them  over  to  said  judgment  creditors  must  accotmt  for  said 
sum  to  the  general  creditors,  and  that  the  bond  was  not  created  for  the 
benefit  of  such  creditors,  but  the  money  collected  thereunder  must 
be  ^plied  under  the  assignment  in  satisfaction  of  all  the  debts  of  the 
assignor.  There,  again,  was  a  case  where  creditors  proceeded  against 
an  assignor  as  for  fraud  and  attempted  by  their  judgment  to  obtain 
special  advantage  in  preference  to  the  rest  of  the  general  creditors 
upon  a  bond  g^ven  for  the  benefit  of  all  the  creditors.  It  seems  to  me 
that  neither  of  these  cases  applies  to  the  case  at  bar.  Here  there  is  not 
a  ju(^ment  creditor  who  has  procured  the  setting  aside  of  an  assign- 
ment upon  the  ground  of  fraud,  sedcing  a  personal  advantage  to  him- 
self in  preference  to  the  general  creditors.  The  plaintiff  is  a  trustee 
for  all  tiie  creditors  who  made  no  attack  upon  the  assignment,  and  he 
seeks  to  collect  for  the  benefit  of  all  the  creditors.  His  title,  his  right 
of  action,  do  not  depend  upon  the  determination  that  the  assignment 
was  fraudulent.  As  said  by  the  Supreme  Court  of  the  United  States, 
in  Randolph  v.  Scruggs,  190  U.  S.  583,  33  Sup.  Ct  710,  47  L.  Ed. 
1165: 

''It  Is  admitted  tliat  a  gmeral  asslgnmott  for  tbe  benefit  ot  ctedltoia  made 

within  four  months  from  the  filing  of  a  petition  in  bankruptcy  Is  TOld  as 
against  the  trustee  in  bankruptcy,  so  far  as  It  Interferes  with  bis  admlnlsterliv 
the  property  assigned.  This  conid  not  be  denied.  *  *  «  The  assignment 
was  not  Illegal.  It  was  permitted  by  the  law  of  the  state,  and  cannot  be 
taken  to  hare  been  prohibited  by  tbe  bankruptcy  law  In  every  event  whether 
proceedings  were  Instituted  or  not  It  had  no  general  fraudulent  intent.  It 
was  voidable  only  In  case  bankruptcy  proceedings  should  be  begun.  At  the 
time  when  It  waa  made  the  InsHtntlon  of  such  proceedli^  was  uncertain. 
It  seems  to  ns  that  It  would  be  a  hard  and  subtle  constmctltm  to  say.  aa  seems 
to  have  beca  thought  In  Barttett  v.  Bramhall.  8  Gray  (Mass.)  267,  that  when 
they  were  Instituted,  they  not  only  avoided  the  asslgiunent,  but  made  It  Illegal 
by  relation  back  to  Its  date,  when,  if  they  had  not  been  started.  It  would  have 
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remained  perfectly  good.  No  doubt  the  corporation  bad  notice  of  the  bank- 
ruptcy law,  but  It  could  not  go  Into  bankruptcy  by  voluntary  petition,  and 
there  Is  no  objection  to  a  debtor's  distributing  bis  property  equally  among 
his  creditors  of  bis  own  motion,  If  bankruptcy  proceedings  do  not  Interrme. 
*  *  *  The  asai^iee  la  acting  lawfully  In  what  he  does  before  proceedings 
In  banknvtt?  are  began,  and,  although  It  may  be  aasnmed  that  the  avoid- 
anoe  of  the  asslgnmoit  relates  back  to  the  date  of  the  deed,  still  so  far  as  his 
serrlcee,  or  services  procured  by  blm,  tend  to  the  preservation  or  benefit  of  the 
estate,  the  mere  fiction  of  relation  is  not  enough  to  forbid  an  allowance  for 
him.  *  *  *  If  beneficial  servicefl  are  allowed  for,  they  are  to  be  regarded 
as  deductions  from  the  prop^ty  which  the  assignee  Is  required  to  surren- 
der, and  In  that  way  they  gain  a  preference.  We  are  not  pr^ared  to  go 
further  than  to  allow  oompensatiou  for  serrlces  which  were  beneBclal  to  the 
estate." 

In  Adams  v.  Hyams,  supra,  the  assignee  for  benefit  of  the  creditors 
of  a  bankrupt  was  required  to  render  an  accounting  of  his  proceed- 
ings in  the  United  States  District  Court.  A  decree  was  entered  therein 
requiring  him  to  pay  the  assignee  in  bankruptcy  about  $15,000,  from 
which  no  appeal  was  taken,  and  no  part  thereof  paid.  Execution  hav- 
ing been  returned  unsatisfied,  the  assignee  having  gone  to  parts  un< 
known,  upon  petition  of  the  plaintiff  as  assignee  in  bankruptcy,  an  ex 
parte  order  was  made  by  the  chief  justice  of  the  court  of  common 
pleas  of  this  state,  granting  leave  to  plaintiff  as  assignee  in  bankruptcy 
to  prosecute  the  bond  of  the  assignee  for  benefit  of  the  creditors. 
Thereupon  the  plaintiff  sued  the  surety  in  the  United  States  Circuit 
Court,  and  the  defendants  -insisted  that  they  were  not  liable,  that  an 
accounting  by  the  assignee  before  the  court  of  common  pleas  was  a 
prerequisite  to  bringing  an  action  against  the  surety,  relying  upon  the 
case  of  People  v.  Chafers,  supra.  Judge  Shipman  said: 

"In  this  case  the  assignment  was  not  TOld  as  against  creditors.  It  was  valid 
when  made,  but  by  the  decree  in  bankruptcy  it  became  void  as  against  the 
assignees  in  bankrupt(7.  By  virtue  of  the  assignment^  a  good  title  to  the 
assigned  property  passed  to  the  assignee,  subject  to  be  defeated  by  an  assignee 
in  bankruptcy,  provided  the  assignment  was  made  within  the  reflective  periods 
prior  to  the  filing  of  the  petition  for  an  adjudication  specified  in  the  bankmptiv 
act  In  the  case  of  voluntary  or  involuntary  bankruptcy.  The  title  of  Bam- 
berger, bad  come  to  an  end,  and  It  was  his  duty  certainly,  after  he  bad  as- 
certained that  fact  by  a  judicial  decree,  to  transfer  the  assets  to  the  assignee 
In  bankruptcy.  In  whom  the  title  bad  become  vested.  For  his  default  In  not 
paying  to  the  plaintiffs  the  balance  of  the  trust  funds  In  his  bands,  after  de- 
ducting his  fees  and  expenses,  the  sureties  were  responsible,  provided  the 
amount  which  was  due  had  be^n  found  by  the  proper  court.  It  seems  to  be 
clear  that  as  between  the  plaintiffs  and  Bamberger  the  District  Court  had  ju- 
risdiction." 

And,  having  held  that  the  District  Court  was  the  proper  court,  he 
gave  judgment  for  the  plaintiffs. 

Applying  the  principle  laid  down  in  the  foregoing  cases  to  the  case 
at  bar,  here  was  an  assignment,  legal  when  made,  under  which  the  de- 
fendant gave  a  bond  that  the  assignee  should  faithfully  execute  and 
discharge  the  duties  of  such  assignee,  and  duly  account  for  all  moneys 
received  by  him  as  such  assignee.  The  bond  did  not  in  terms  provide 
in  what  court  the  accounting  should  be  had,  nor  did  the  statute  under 
which  it  was  given.  By  virtue  of  the  assignment  and  the  bond,  4ie 
took  possession  of  the  property  for  the  benefit  of  all  the  creditors.  He 
thereafter  voluntarily  sought  the  United  States  District  Court,  and 
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asked  the  said  court  to  take  and  state  his  account.  That  accoui 
taken,  and  he  was  ordered  by  said  court  to  turn  over  the  a 
found  in  his  hands  to  the  trustee  in  bankruptcy,  who  represeni 
the  creditors,  and  in  whose  hands  alone  the  estate  could  lega 
lodged,  and  in  whom  alone  was  vested  any  right  to  recover  any  p 
of  the  estate.  He  failed  to  obey  the  order  of  the  court  He 
fore  failed  to  duly  account  for  all  moneys  received  by  him  as  su 
signee.  The  giving  of  the  bond  was  the  means  by  which  he  gc 
session  of  the  property.  It  was  the  promise  of  the  defendant  to  a 
for  his  conduct  which  allowed  him  to  take  such  possession, 
amount  due  has  been  judicially  determined  in  a  court  of  compett 
risdiction,  and  it  does  not  seem  to  me  tliat  a  liability  could  oi 
predicated  upon  an  accounting  in  a  state  court.  The  provisit 
law  governing  the  subject-matter  are  to  be  read  into  the  provisi 
the  bond.  "The  fact  that  the  pleadings  were  amended  did  not  c 
the  condition  of  the  undertaking,  because  the  surety  must  havi 
tracted  with  reference  to  the  right  of  the  plaintiff  to  amend  his 
plaint  (after  the  defendant  had  served  an  answer)  within  tht 
specified  in  section  543  of  the  Code  of  Civil  Procedure,  as  a 
with  reference  to  the  power  which  the  court  had  to  permit  an  a 
ment.  The  undertaking  was  ^ven  subject  to  the  exercise  of  thi; 
and  power."  Doon  v.  American  Surety  Co.,  110  App.  Div.  2 
N.  Y.  Supp.  270 ;  affirmed,  186  N.  Y.  598,  79  N.  E.  1103.  Wh 
bond  was  given  the  bankruptcy  law  was  in  force,  and  the  deft 
must  be  held  to  have  known  that  by  the  act  of  assigning  for  the  ! 
of  creditors  a  situation  arose  under  which  bankruptcy  procei 
could  be  instituted,  and  'that,  if  instituted,  jurisdiction  of  the 
passed  to  the  United  States  Court,  and  that  the  assignee  might 
account,  and  therefore  that  contingency  must  be  written  in  as  p 
the  obligation  which  it  assumed. 

It  seems  to  me,  therefore,  that  the  complaint  states  fads  sul 
to  constitute  a  cause  of  action,  and  therefore  that  the  judgme 
pealed  from  should  be  reversed,  with  costs,  and  the  demurrer  ovei 
with  costs,  with  leave  to  the  respondent,  upon  payment  of  such 
to  withdraw  its  demurrer,  and  to  interpose  an  answer  within  2( 
after  service  of  notice  of  entry  of  the  judgment  to  be  entered  1 
All  concur,  except  HOUGHTON  and  SCOTT,  JJ.,  who  dissent 

HOUGHTON,  J.  (dissenting).  I  agree  that  the  plaintiff  has  ( 
ty  to  sue,  and  that  he  has  a  cause  of  action  as  trustee  against  t 
fendant  as  surety  for  any  misappropriation  of  the  assigned  est 
the  assignee.  I  do  not  agree  to  the  proposition  that  the  defi 
surety  is  bound  by  the  decree  of  the  bankruptcy  court  made  up 
voluntary  accounting  of  the  assignee  in  that  court.  Very  like 
bankruptcy  court  had  sufficient  jurisdiction,  so  that  an  account 
that  court  bound  the  parties  who  voluntarily  appeared  and  sub 
themselves  to  its  jurisdiction.  The  defendant,  however,  was  not 
a  legal  party  to  the  accounting  proceeding.  The  notice  given  w 
sufficient  to  bind  the  defendant.  The  complaint  herein  is  not  frai 
for  an  accounting  of  the  funds  coming  to  the  hands  of  the  assigi 
whom  the  defendant  was  surety.   Such  an  action  would  lie  nc 
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Standing  the  lack  of  a  decree  of  any  state  court  An  accounting  in 
a  state  court  and  llie  rendering  of  a  decree  therein  is  not  a  prerequisite 
to  an  action  for  an  accounting  a|;ainst  the  surety.  An  accounting 
could  be  had  in  the  present  action  if  the  complaint  were  framed  upon 
that  theory.  It  is  framed,  however,  upon  the  theory  that  the  decree 
of  the  bankruptcy  court  upon  the  voluntary  accounting  of  the  assignee 
therein  is  binding  and  conclusive  upon  this  defendant  as  surety.  The 
cause  of  action  set  forth  is  upon  Uie  decree  alone,  and  is  in  effect  a 
suit  upon  a  judgment. 

When  the  defendant  gave  its  undertaking  to  answer  for  the  acts 
of  the  assignee,  I  think  all  it  agreed  to  do>  so  far  as  being  conclusively 
bound  by  decrees,  was  to  abide  wiUiout  question  any  decree  made 
any  state  court  having  jurisdiction  over  assignments.  These  courts 
were  the  Supreme  Court  and  the  various  County  Courts  of  the  state. 
Ass^pnments  for  the  benefit  of  creditors  were  and  are  regulated  by  state 
statutes.  I  do  not  think  it  can  be  said  that  the  defendant  by  giving 
its  undertaking  into  which  these  statutes  must  be  fairly  read  consented 
that  any  court,  foreign  or  federal,  into  which  the  assignee  chose  to  go 
and  account  might  make  a  binding  and  conclusive  decree  against  it 
as  surety.  It  is  true  the  functions  of  the  assignee  ceased  when  bank- 
ruptcy was  adjudged;  but  the  assignment  was  good  when  made. 
The  fact  of  its  being  superseded  by  the  bankruptcy  proceedings  did  not 
throw  the  assignment  into  the  bankruptcy  court  Nor  did  £e  assign- 
meat  get  into  that  court  because  the  property  in  the  hands  of  the  as- 
signee passed  to  the  bankruptcy  trustee.  For  the  purposes  of  a  bind- 
ing accounting  upon  the  surety,  the  assignment  was  still  in  the  state 
court.  The  real  contention  in  Adams  v.  Hyams  (C.  C.)  8  Fed.  417, 
19  Blatchf.  487,  seems  to  have  been  that  an  accounting  and  decree  in 
a  state  court  was  a  prerequisite  to  the  maintaining  of  an  action  against 
the  surety.  To  the  holding  that  it  was  not  I  agree.  To  the  further  dis- 
cussion and  holding  that  the  bankruptcy  court  could  make  a  decree 
conclusive  and  binding  upon  the  surety  I  do  not  agree.  Nor  was  the 
judgment  obtained  against  the  assignee  in  the  New  Jersey  court  bind- 
ing upon  the  defendjmt.  The  plaintiff  cannot  sue  the  surety  upon  that 
judgment  as  a  binding  or  conclusive  adjudication  of  the  amount  due. 

these  reasons,  I  think  the  demurrer  to  die  onnplaint  was  prop- 
erly sustained,  and  should  be  affirmed. 

SCOTT,  J.,  concurs. 
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1.  8au»— Action  tob  Pbioe— Pleading— Issues  asd  VABiAnoE, 

Where  defradants  agreed  to  purchase  from  pJalntilf  certain  property  on 
a  certain  day,  or  such  earlier  day  as  they  might  designate,  and  to  pay 
Uierefor  a  certain  sum,  with  interest  to  the  day  of  purcliase,  this  Is  all 
plaintiff  In  an  action  tor  the  price  need  plead,  though  there  Is  a  snbse- 
qnent  proTlslon  by  which  the  amount  to  be  paid  may  be  reduced  If  cer- 
tain things  happen;  but  the  happening  of  those  things  Is  a  matter  of  de- 
fnue  to  be  pleaded  by  defendants,  so  that  a  variance  does  not  arlsa  on 
the  Introdnctlon  of  the  contract  showing  sncdi  provision. 
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2.  BAHKBUPTOT— PHOVABLI  OLAIKS— FiXED  ABILITY. 

The  claim  against  bankrupts,  under  a  contract  by  wblcb  tbey  agreed 
to  purchase  from  plaintiff  cori>orate  stock  on  a  certain  day  or  such 
earlier  day  as  they  might  d^gnate,  and  to  pay  therefor  a  certain  sum, 
with  lnt»est  to  the  day  of  purdiam,  the  amount  to  be  paid  to  he  reduced 
by  any  smn  that;  pending  craumnmatltm  of  the  sale,  should  be  received 
plaintiff  as  dividend  on  the  stodE,  or  as  cash  for  retlranent  or  redemp- 
tion of  the  stock,  was  fixed,  as  regards  tbe  amount  which  would  become 
payable,  on  the  day  of  the  filing  of  the  petition  in  bankruptcy,  which 
was  prior  to  tbe  day  for  the  purchase,  bo  as  to  make  tbe  claim,  as  far  as 
that  element  Is  concerned,  one  provable  against  the  estate  under  Bankr. 
Act  July  1,  1896,  c.  D41,  {  63a,  30  Stat.  562  [U.  S.  Comp.  St  1901,  p.  S447]. 
no  dividend  having  been  paid,  and  the  corporation  having  been  diBBolTad« 
so  that  It  conld  never  declare  a  dlvldoid  or  redeem  Its  stock. 

8l  Saio— Debt  "Abbolutklt  Owing." 

A  contract  by  which  defendants  "agree  to  purchase"  stoc^  on  May  1st, 
on  on  any  earlier  day  at  their  option,  and  pay  tberefor  a  certain  sum,  with 
Interest  to  the  day  of  purchase,  being  an  agreement  for  a  sate  and  pur- 
chase In  the  future,  do«  not  create  a  debt  "absolutely  owing,"  though  not 
then  payable,  at  the  time  of  tbe  filing  of  the  petition  In  banlcruptcy,  against 
defendants,  wblcb  was  prior  to  May  Ist,  they  not  having  exercised  the 
option  to  purchase  earlier,  so  that  snch  claim  was  not  provable  under 
Bankr.  Act  Jnly  1,  1898.  c  Ml,  |  63a,  80  Stat  662  [U.  S.  Oomp.  St  1901. 
p.  8447],  and  was  therefore  not  dlsdmrged     the  discharge  tai  bankruptcy. 

McLanslilln,  J.,  dissenting. 

Action  by  the  Phenix  Nati<Mial  Bank  against  James  M.  Waterbury 
and  others.  Defendants  move  for  a  new  trial  on  exceptions  ordered  to 
be  heard  in  the  first  instance  at  the  Appellate  Division.  Exceptions 
overruled,  and  judgment  directed  for  plaintiff. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN, 
HOUGHTON,  SCOTT,  and  lAMBERT,  JJ. 

Charles  F.  Brown,  for  the  moti<ni. 
William  N.  Cohen,  opposed, 

SCOTT,  J.  Plaintiff  had  a  verdict  by  direction,  with  exceptions 
ordered  to  be  heard  in  the  first  instance  at  the  Appellate  Division.  The 
complaint  alleged  that  on  or  about  July  21,  1904,  the  plaintiff  and  de- 
fendants entered  into  an  agreement  in  writing  and  under  seal,  whereby 
the  defendants  jointly  and  severally  promised  and  agreed  to  purchase 
from  plaintiff  on  May  1,  1900,  or  cm  such  earlier  day  as  defendants 
might  elect,  350  shares  of  the  preferred  capital  stock  of  the  Waterbury 
&  Marshall  Company,  a  corporation,  and  to  pay  therefor  the  sum  of 
$25,000,  with  interest  at  6  per  cent,  per  annum  from  April  2,  1894,  to 
^e  date  of  the  purchase.  By  way  of  defense,  the  defendants  set  up 
that  they  had  filed  a  joint  and  several  petition  in  bankruptcy  on  Mardi 
6,  1899,  and  that  they  had  been  discharged  in  bankruptcy  on  May  7  and 
8,  1900.  When  the  written  contract  came  to  be  offered  in  evidence, 
it  was  objected  to  by  defendants,  on  the  ground  that  it  was  not  the 
contract  set  forth  in  the  complaint,  and  the  exception  to  its  admission 
raises  the  first  point  upon  which  a  reversal  is  sought. 

Hie  contract  provides  in  its  first  clause,  as  allied  in  the  complaint, 
that  the  defendants  "agree  to  purchase  from  the  party  of  the  second 
part  [plaintiff]  on  the  first  day  of  May,  1900,  or  on  any  earlier  date 
at  their  [defendants']  option,  250  shares  of  the  Waterbury  &  Marshall 
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Companyi  *  ♦  *  and  to  pay  therefor  the  sum  of  $25,000  and  in- 
terest on  said  sum  at  the  rate  of  six  percentuqi  per  annum  from  the 
second  day  of  April,  1894,  to  the  said  first  day  of  May,  1900,  or  to 
such  earlier  date  as  the  parties  of  the  first  part  [defendants]  may  elect 
to  purchase  said  stock."  The  second  paragraph  of  the  contract  con- 
tains a  reciprocal  a^eonent  on  the  part  of  the  plaintiff  to  sell  and  de- 
liver to  defendants  SfiO  ^res  of  stock  at  the  price  agreed  upon  on 
the  1st  day  of  May,  1900,  or  such  earlier  day  as  the  defendants  shall 
elect  to  purdiase  the  same.  Other  clauses  of  the  contract  provided  that 
the  amount  to  be  paid  for  the  stock  by  the  defendants  should  be  reduced 
by  any  sum  that,  pending  the  consummation  of  the  sale,  should  be  re- 
ceived by  plaintiff  as  dividend  upon  the  stock,  or  as  cash  for  retirement 
or  redemption  of  the  stock,  or  as  dividends  upcm  any  stock  or  scrip 
dividends  that  might  be  declared  and  delivered  to  plaintiff,  such  stodc 
or  script  received  as  dividend  to  be  included  in  the  purchase  and  sale 
without  further  compensation.  The  objecticui  made  to  the  recrotion  of 
this  contract  was  that  it  is  materially  variant  from  that  set  forth  in 
the  complaint,  and  that  the  pleader  should  have  set  up  the  contract 
in  its  entirety,  stating  the  provisions  under  which  the  amount  to  be  paid 
might  have  been  reduced  below  $25,000,  and  then  stating  that  none  of 
these  things  had  happened.  In  our  opinion  the  objection  was  not  well 
taken.  The  oMitract  is  in  the  first  instance  absolute  for  the  payment 
of  $25,000  and  interest.  The  insertion  of  the  clause  under  which  the 
amount  to  be  paid  might  be  reduced  did  not  create  a  amdition,  but 
was  rather  in  the  nature  of  a  proviso.  If  the  circumstances  had  arisen, 
it  was  for  the  defendants  to  so  plead  by  way  of  defense ;  and  it  was 
not  necessary  for  plaintiff  to  anticipate  and  negative  this  defense.  The 
more  important  and  serious  question  is  as  to  whether  or  not  defend- 
ants' obligation  was  discharged  in  bankruptcy.  It  was  admitted  that 
plaintiff  had  due  notice  of  the  bankruptcy  proceeding,  and  made  no 
effort  to  prove  a  claim  against  defendants.  The  questi(Mi  is  whether 
or  not  the  plaintiff's  claim  was  provable  in  bankruptcy  as  a  debt.  If 
it  was,  it  was  discharged.  If  it  was  not  provable,  it  was  not  disdiarged. 
Section  63a  of  the  bankruptcy  act,  denning  the  debts  which  may  be 
proved  and  allowed  against  a  bankrupt's  estate,  includes  "a  fixed  lia- 
bility, as  evidenced  by  a  judgment  or  instrument  in  writing,  absolutely 
owing  at  the  time  of  the  filing  of  the  petiticm  against  him,  whether  then 
payable  or  not." 

The  claim  against  these  defendants  was  evidenced  by  a  written  in- 
strument,  and  the  amount  which  would  become  payable  was  fixed  and 
determinable,  because  the  corporation  of  Waterbury  &  Marshall  Com- 
pany had  never  paid  a  dividend,  and  had  been  dissolved  hy  operation 
of  die  New  Jersey  tax  law  and  the  proclamation  of  the  Governor  of 
that  state,  so  that  it  could  never  declare  a  dividend  or  redeem  its  stock. 
The  question  is  whether  the  sum  was  "absolutely  owing  at  the  time 
of  the  filing  of  the  petition,"  An  examination  of  the  contract  shows 
that  it  is  essentially  an  agreement  for  a  sale  and  purchase  in  the  future, 
and,  as  we  construe  it,  cannot  be  regarded  as  in  any  sense  a  present 
sale  with  a  postponement  of  payment.  The  language  is  that  the  de- 
fendants "agree  to  purchase  on  the  first  day  of  May,  1900."  Until 
that  time  the  whole  title  remained  in  plaintiff.   Before  May  1,  1900, 
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the  plmtiff  oould  not  call  upon  defendants  to  take  the  stod^  and  con- 
sequently could  not  put  defendants  under  a  present  obligation  to  pay 
the  purchase  price.  In  other  words,  the  plaintiff  could  not  pnor  to 
that  date  put  the  defendants  in  the  position  of  debtors  to  it  The  fact 
that  the  amount  to  be  paid  when  the  agreement  to  purchase  should  be 
consummated  was  to  be  the  sum  of  $25,000,  with  interest  from  a  stat- 
ed date,  does  not  characterize  the  transacticm  as  one  creating  a  debt 
presently  owing,  but  payable  in  the  future.  That  method  of  fixing  the 
amount  to  be  paid  resulted  from  the  option  given  by  the  contract  to 
defendants,  not  to  plaintiff,  to  complete  die  purchase  on  an  earlier  date 
than  May  1, 1900,  and  was  only  another  way  of  saying  that  the  purchase 
price  should  be  a  sum  equivalent  to  $25,000,  with  interest  from  April  2, 
1894,  to  the  date  of  purchase.  We  are  unable  to  find  in  the  contract 
any  words  indicating  that  the  transaction  amounted  to  a  present  sale 
of  the  stock,  with  the  date  of  payment  deferred.  If,  for  instance,  the 
plaintiff  had  sold  the  stock  to  a  third  person,  before  the  time  came  for 
the  completion  of  the  purchase,  it  is  difficult  to  see  how  plaintiff  could 
have  been  sued  in  conversion,  or,  if  on  the  date  of  the  filing  of  the  pe- 
tition in  bankruptcy  the  defendants  had  been  seeking  to  reduce  the  as- 
sessment of  their  personal  property  for  the  purposes  of  taxation,  they 
would  not  have  been  permitted  to  deduct  the  agreed  purchase  price  of 
the  stock  as  a  debt  which  they  then  owed.  The  provability  of  a  debt 
under  the  present  bankrupt  law  is  specifically  referred  to  the  date  of 
filing  the  petition.  If  it  is  owing,  then  it  may  be  proved.  If  it  be- 
comes due  after  the  filing  of  the  petition,  even  if  before  the  adjudica- 
tion, it  may  not  be  proved,  and  will  not  be  discharged.  Herein  the  pres- 
ent bankruptcy  act  differs  from  its  predecessors.  Both  the  act  of  1841 
and  that  of  1867,  besides  providing  for  the  proving  of  debts  presently 
owing,  but  not  presently  payable,  expressly  provided  that  contingent 
debts  and  liabilities  might  be  proven,  and  payment  thereon  made  out 
of  the  bankrupt's  assets.  Act  March  2, 1867,  c.  176,  §  19, 14  Stat.  525 ; 
Act  Aug.  19,  1841,  c.  9,  §  5,  5  Stat.  444.  Both  the  act  of  1867  and 
that  of  1841  carefully  observed  and  preserved  the  distinction  between 
contingent  liabilities  that  were  not  due  and  might  never  become  due 
and  debts  which  were  owing  but  not  payable  until  a  future  day.  The 
present  act  has  provided  that  the  latter  may  be  proved,  but  has  made 
no  provision  for  the  former.  In  r^^d  to  other  omissions  in  the  pres- 
ent act  of  provisions  contain«i  in  the  former  acts,  the  rule  has  obtained 
that  the  omissions  must  be  deemed  to  have  been  deliberate  and  in- 
tentional, and  should  not  be  supplied  by  construction.  Bardes  v.  Ha- 
warden  Bank,  178  U.  S.  524,  20  Sup.  Ct,  1000,  44  L.  Ed.  1175;  Pirie  v. 
Chicago  Title  &  Trust  Co.,  182  U.  S.  438,  21  Sup.  Ct  906,  46  L.  Ed. 
1171.  In  at  least  one  case  this  omission  has  been  held  to  forbid  the 
proof  of  contingent  liabilities.  In  re  Marks,  6  Am.  Bankr.  Rep.  641. 
And,  even  if  we  were  permitted  to  make  the  attempt  to  read  into  the 
act  by  OMistruction  that  which  the  Congress  had  omitted,  we  should 
find  ourselves  c(»ifronted  with  the  positive  declarati(xi  that,  in  order  to 
be  provable,  a  debt  must  be  "absolutely  owing."  Clearly  that  which 
is  only  contingent  cannot  be  said  to  be  "absolutely"  owing.  The  de- 
fendants* liability  is  not  of  that  class  of  claims  referred  to  in  subdivision 
4  of  rule  21  of  the  United  States  Supreme  Court  Rules  in  Bankruptcy 
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(18  Sup.  Ct  vu)t  which  is  limited  to  persons  who  may  be  contingently 
liable  for  some  debt  or  default  of  the  bankrupt.  That  the  defendants' 
liability  under  their  contract  was  contingent  cannot,  we  think,  be  dis- 
puted. Such  liability  was  not  to  beccnne  absolute  until  May  1,  1900, 
long  after  the  petition  in  bankruptcy  was  filed.  Up  to  that  time  the 
defendants  owed  plaintiff  nothing,  and  there  was  nothing  whidi  plain- 
tiff had  a  right  to  demand  of  defendants.  Before  that  time  many  tilings 
might  happen,  in  consequence  of  which  no  debt  would  become  owing 
from  defendants  to  plamtiff.  In  my  view,  therefore,  whatever  ob- 
ligation the  contract  imposed  upon  defendants  was  merely  oontingent 
when  the  petition  in  b^ikruptcy  was  filed,  was  not  provable  in  that 
proceeding,  and  was  not  discharged  as  a  result  of  that  proceeding.  It 
is  perhaps  a  little  singular  that  in  the  mass  of  litigation  which  has  arisen 
under  the  bankruptcy  act  no  case  exactly  resembling  the  present  is  to 
be  found  in  the  books.  Decisions  are,  however,  to  be  found  in  sc»ne- 
what  analogous  cases.  Althou^  tiie  Supreme  Court  of  the  United 
States  has  not  yet  passed  upon  the  question,  the  weight  of  authority  ap- 
pears to  be  in  favor  of  the  proposition  that  the  lial^ity  of  an  endorser 
upon  a  note  not  yet  due,  is  conting^t,  and  not  provaUe  in  bankruptcy ; 
and  it  is  well  established  that  a  claim  for  future  rent  under  a  lease  may 
not  be  proved  and  is  not  released  by  the  discharge.  Witthaus  v.  Zim- 
mermann,  91  App.  Div.  202,  86  N.  Y.  Supp.  315.  The  subject  was 
somewhat  discussed  in  Re  Pettingill  (D.  Cf.)  137  Fed.  143,  to  which 
both  parties  refer  upon  their  briers.  In  that  case  Pettingill  had  given 
to  various  creditors  preferred  stock  of  a  patent  medicine  company.  To 
some  he  guaranteed  the  payment  of  dividends,  and  to  some  he  guar- 
anteed the  redemption  of  the  stock  at  a  &ced  time  subsequent  to  the 
bankruptcy,  or  agreed  to  purchase  at  a  time  also  subsequent  to  the 
bankruptcy.  Unlike  the  present  plaintiff,  Pettingill's  creditors  attempt- 
ed to  prove  claims  against  his  estate,  thus  asserting  their  provability. 
The  circuit  judge  (Lowell)  discusses  at  length  the  provisions  of  the  bank- 
ruptcy act,  and  cites  a  large  number  of  decisions  as  to  what  claims 
can  and  what  cannot  be  proven,  and  finally  deduces  from  them  all  the 
following  rule: 

"If  tbe  bankmpt  at  tbe  time  of  bankroptcr,  by  disenabling  blmaelf  from  per- 
forming tbe  contract  In  Questlfm  and  by  repudiating  Its  obligations,  could  give 
the  proving  creditors  tbe  right  to  maintain  at  once  a  snit  in  which  dam- 
ages could  be  assessed  at  law  or  in  equity,  then  the  creditors  can  prove  in 
tankraptcy  on  tbe  ground  that  bankmptcy  Is  the  equivalent  of  dlaenablement 
and  T^udlatlon." 

He  disallowed  the  claim  for  guaranteed  future  dividends.  As  to 
the  agreements  to  redeem  the  stock  at  a  future  time,  he  wrote  as  follows : 

"Tb»  contract  to  redeem  the  stock  three  years  after  the  date  of  issue 
fairly  be  ccmstmed  as  a  contract  to  purchase  the  stock  at  par  at  the 
time  speclSed.  As  to  tbe  provability  of  the  claim  arising  from  the  last  men- 
tioned contract,  tbe  question  presented  is  this:  Can  a  claim  for  breach  of 
the  bankrupt's  contract  to  buy  goods  at  a  fixed  date  after  bankruptcy  be 
proved  in  tbe  bankruptcy  proceedings?  If  the  creditor  so  elects,  and  If  the 
trustee  does  not  elect  to  keep  the  contract  alive,  I  am  of  opinion  that  proof  Is 
possible  by  analogy  of  In  re  Swift,  112  Fed.  816,  SO  a  C.  A.  264,  Hochser  v. 
Delatonr,  El.  ft  BL  078,  and  Boebm  t.  Horst,  178  U.  S.  1.  20  Bup.  Ct  780;  44 
£d.  968."  ^       ^        ^  , 
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It  win  be  observed  that  both  in  the  general  rule,  and  in  its  application 
to  the  particular  case,  Judge  Lowell  treats  as  necessary  to  provability 
the  repudiation  of  the  contract  by  the  bankrupt,  and  the  election  by  the 
creditor  to  accept  the  repudiation  as  an  anticipatory  breach  and  sue,  or 
claim  in  bankruptcy  for  damages  for  such  breadi.  Each  of  the  cases 
cited  in  support  of  the  foregoing  ruling  was  oik  where  the  creditor 
had  elected  to  accept  repudiation  as  a  breach  and  to  sue  for  damages 
before  the  time  fixed  f<»'  the  fulfillment  of  the  contract.  In  the  present 
case  there  was  no  repudiation  of  the  contract  by  defendants,  unless 
bankruptcy  itself  is  to  be  treated  as  equivalent  to  repudiation,  and  there 
certainly  was  no  election  on  the  part  of  plaintiff  to  treat  the  contract 
as  broken  in  anticipation  of  the  date  of  fulfillment,  for  it  made  no  effort 
to  prove  a  claim  for  damages  in  the  bankruptcy  proceeding.  If  the 
contract  is  to  be  treated  as  broken  by  anticipation  and  legally  repudiated 
by  reason  of  defendants'  bankruptcy,  two  courses  were  open  to  plaintiff 
as  to  which  it  had  an  untrammeled  dectlm.  It  might  either  accept  the 
repudiation  as  an  anticipatory  breach  and  at  once  assert  and  prove  its 
claim,  not  for  the  purchase  price  as  such,  but  for  damages  for  the  breach, 
or  it  might  ignore  the  repudiation,  wait  for  the  date  fixed  for  the  ful- 
fillment of  the  contract,  and  then  tender  the  stock  and  sue  for  the  pur- 
chase price.  It  is  only  where  it  adopts  the  first  course  that  the  ruling 
in  Re  Pettingill  has  any  application,  for  that  ruling  expressly  rests 
upon  the  election  of  the  creditor  to  treat  the  contract  as  broken,  and  to 
sedc  to  prove  his  dams^res  in  the  bankruptcy  proceeding.  It  seems  to 
be  indisputsAle  that  a  contract  to  purchase  personal  property  at  a  future 
time  does  not  of  itself  create  a  present  indebtedness  for  the  agreed 
purchase  price,  and  that  the  only  cases  in  which  a  claim  may  be  proved 
in  bankruptcy  by  the  vendor  are  those  in  which  the  parties  have  indicat- 
ed by  their  acts  an  intention  to  treat  the  contract  as  broken  by  anticipa- 
tion. In  that  case,  however,  the  claim  would  not  be  for  the  purchase 
price  as  such,  but  for  damages  for  the  anticipatory  breadi.  The  mere 
fact  that  the  prospective  purchaser  has  become  a  t»mkrupt  by  no  means 
necessarily  implies  that  he  may  not  be  able  to  comply  with  the  contract, 
and  complete  the  purchase  when  the  appointed  time  arrives.  Many 
men  by  good  fortune  or  unusual  ability  have  rapidly  risen  to  affluence 
after  having  been  freed  of  their  debts  in  bankruptcy,  and  it  might  also 
easily  happen  that  the  value  of  the  stock  to  be  sold  would  so  increase 
in  value  between  the  date  of  the  adjudication  in  bankruptcy  and  the 
date  for  the  completkm  of  the  purchase  that  the  purchaser  would  have 
no  difficulty  in  procuring  money  wherewith  to  comply  with  the  contract. 
The  mere  fact  of  bankruptcy  did  not  constitute  a  breach  of  the  con- 
tract, and  the  vendor,  plaintiff  herein,  did  not  elect  to  treat  it  as  broken 
and  filed  no  claim. 

The  question  as  to  when  a  debt  is  created  under  a  contract  of  sale 
to  be  fulfilled  in  the  future  came  before  the  Supreme  Court  of  the 
United  States  in  Ames  v.  Moir,  138  U.  S.  306,  11  Sup.  Ct.  311,  34  L. 
£d.  951.  It  arose  upon  what  is  sometimes  called  a  "put  and  call"  con- 
tract. The  parties  entered  into  a  written  agreement  on  June  9,  1870,- 
wherein  Ames  agreed  as  follows : 
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**I  have  thJs  day  bonght  of  Robert  MeSr  ft  Oo.  100  bartels  Ugh  wines  Oron- 
bomid)  at  $1.07  par  proot  gallon.  Tbe  omdltlons  of  sale  are  aa  followo:  Tbe 
buyer  can  call  from  .Tnly  let  to  20tli  of  same  mraitb  by  giving  three  days  no- 
clce,  and  If  not  called  for  by  tbe  20th  of  July  the  seller  has  the  privilege  of  de- 
livering up  to  tbe  end  of  July  by  giving  three  days  notice,  to  be  delivered  In  60 
barrel  lots.  To  Insure  tbe  fnlflllment  ot  this  contract  a  margin  of  $300  will  be 
put  np  by  both  parties." 

It  is  observable  that  this  contract  speaks  of  the  purchase  in  the  pres- 
ent tense,  using  the  words,  "I  have  this  day  bought,"  while  in  the  con- 
tract involved  in  the  present  action  the  future  tense  is  used,  the  de- 
fendant agreeing  "to  purchase  on  the  first  day  of  May,  1900."  Ames, 
by  a  fraudulent  device,  having  called  for  the  hi^  wines,  obtained  pos- 
session of  them  and  immediately  shipped  them,  attaching  drafts  to  the 
bills  of  lading,  upon  which  he  collected  the  value  of  the  spirits.  Moir 
&  Co.  were  unable  to  replevy  the  high  wines  because  the  banks  upon 
whom  the  drafts  were  drawn  and  who  had  paid  them  were  held  to  be 
pledgees  in  good  faith.  Consequently  Moir  &  Co,  were  driven  to 
their  action  against  Ames.  He  pleaded  a  discharge  in  bankruptcy  ob- 
tained  on  September  13, 1873,  and  the  questicm  thus  presented  was  con- 
sidered by  the  Supreme  Court.  If  the  debt  for  whi^  Moir  &  Ca  were 
suing  was  one  which  was  provable  in  bankruptcy,  it  was  discharged; 
if  not  provable,  it  was  not  discharged.  Whether  or  not  it  was  provable 
depended  upon  whether  or  not  it  was  created  by  the  purchase  and  sale 
agreement  of  June  9,  1870,  or  by  the  fraud,  the  argument  in  behalf 
of  Ames  being  that  the  debt  was  created  when  that  contract  was  ex- 
ecuted ;  that  that  contract  was  free  from  fraud,  and  consequently  that 
the  debt  was  not  created  by  any  fraud  on  the  part  of  the  bankrupt, 
and  was  provable  in  bankruptcy  and  discharged  the  decree  in  that 
proceeding.  It  thus  became  essential  to  determine  whether  or  not  the 
contract  of  June  9, 1870,  providing  for  a  purchase  in  the  future,  created 
a  present  debt   Upon  tiie  subject  the  court  said: 

"The  writing  Itself  did  not  in  Itself  create  a  debt  within  the  meaning  of 
tbe  bankmptcy  act.  It  could  not  become  effective  as  an  Instrument  creating 
a  debt  In  tavor  of  plaintiffs  until,  pursuant  to  a  call  by  defendant  prior  to  , 
July  20th,  th^  delivered  or  offered  to  delivar  to  blm.  tbe  hl^  wines  he  agreed 
to  take  at  tbe  iHice  stlpnlated,  or^tbe  defendant  falling  to  make  a  call  for 
them  within  tbe  time  limited  for  bis  doing  so— until  tbe  high  wines  were  de- 
livered, or  tendered  to  blm  by  the  plaintiffs  after  tbe  20^  and  before  tbe 
«id  of  the  numtb  of  July.  When  the  plaintiffs  delivered,  or  offered  to  deliver 
the  high  wines  at  tbe  defendants'  place  of  bu^ness  an  the  18th  of  July,  in 
folflliment  of  the  agreement  of  June  Otb,  and  defendant  ftilled  to  pay  for 
them,  then,  and  not  before  was  a  debt  created  within  tbe  meaning  of  tbe 
bankruptcy  act." 

This  language,  and  the  reasoning  leading  up  to  it,  appear  to  fit  the 
present  case  exactly.  Not  until  May  1, 19W),  could  the  plaintiff  tender 
the  stock  to  defendants,  and  demand  payment  of  the  purchase  price. 
Until,  under  the  terms  of  the  contract  for  a  purchase,  there  arose  and 
was  exercised  a  right  on  the  part  of  plaintiffs  to  deliver  the  stock,  or 
a  right  upon  the  part  of  defendants  to  demand  it,  no  indebtedness  in 
our  opinion  arose  from  the  defendants  to  plaintiff.  No  such  demand 
was  made  by  either  party  prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, and  in  consequence  there  was  no  debt  from  defendants  to  plain- 
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ti£f  provable  in  bankruptcy  and  discharged  by  the  discharge  to  de- 
fendants. 

The  exceptions  should  be  overruled  and  judgment  directed  for  the 
plainti£f,  with  a>sts. 

PATTERSON,  P.  J.,  and  HOUGHTON  and  I^AMBERT,  JJ., 
concur. 

McLaughlin,  J.  (dissenting).  I  am  unable  to  agree  with  the 
other  members  of  the  court  that  the  exceptions  should  be  overruled 
and  judgment  directed  for  the  plaintiff. 

The  defendants  by  their  contract  agreed  to  pay  the  plaintiff  on  or 
before  the  1st  of  May,  1900,  the  sum  of  $85,000,  and  interest  thereon 
from  the  2d  of  April,  1894,  as  the  purchase  price  of  250  shares  of  Wa* 
terbury  &  Marshall  stock.  There  are  thus  present,  as  it  seems  to  me, 
in  this  agreement  all  the  elements  ccmstituting  a  provable  debt  under 
section  63a  of  the  bankruptcy  act  of  1898  (Act  July  1,  1898,  c.  541,  30 
Stat.  563  [U.  S.  Comp.  St.  1901,  p.  3447]).  The  amount  to  be  paid  is 
$25,000  and  interest  The  debt  is  evidenced  by  a  written  instrument 
It  was  absolutely  owing  at  the  time  the  petition  in  bankruptcy  was  filed, 
though  not  then  payable.  The  amount  to  be  paid  was  susceptible  of 
accurate  determination,  because  all  that  had  to  be  done  was  to  add  the 
accrued  interest  to  the  principal  sum.  The  fact  tiiat  the  defendants 
had  until  Hay  1,  1900,  to  perform  their  contract  to  purchase  the  stock 
does  not  alter  the  diaracter  of  the  debt  as  a  provaUe  one,  becatise  they 
had  absolutely  promised  to  pay  this  sum,  witti  interest.  It  was  a  fixed 
liability,  and  as  it  seems  to  me  absolutely  owii^  at  the  time  the  peti- 
tion was  filed,  and  therefore  provable. 

Nor  does  the  fact  that  the  plaintiff  did  not  see  fit  to  exerdse  its  right 
to  prove  its  debt  in  the  bankruptcy  proceeding  affect  the  question.  The 
act  does  not  give  the  creditor  an  option.  If  the  debt  is  provable,  and 
the  debtcn*  has  notice  of  the  proceeding  (which  It  is  conceded  the  plain- 
tiff here  1^),  then  the  debt,  whether  proved  or  not,  is  dischan%d. 
Crawford  v.  Burke,  195  U.  S.  176, 25  Sup.  Ct.  9,  49  L.  Ed.  147.  Wien 
the  defendants  filed  their  petition  in  bankruptcy,  the  plaintiff  had  a  rijg^t 
to  treat  that  act  as  a  breach  of  the  contract  and  to  prove  its  claim  against 
the  bankrupts.  In  re  Silverman  (D.  C.)  101  Fed.  219 ;  In  re  Swift,  112 
Fed.  315,  50  C.  C.  A.  264;  In  re  Stem,  116  Fed.  604,  54  C.  C.  A.  60; 
In  re  Pettingill  Co.  (D.  C)  137  Fed.  143 ;  Matter  of  Buffalo  Mirror  & 
Beveling  Co.,  15  Am.  Bankr.  Rep.  122.  The  case  at  bar  is  clearly  dis- 
tinguishable from  Ames  v.  Moir,  138  U.  S.  306,  11  Sup.  Ct  311,  34  L. 
Ed.  951.  There  the  contract  had  been  completely  executed  before  the 
commencement  of  the  bankruptoy  proceedings,  and  the  sole  question 
before  the  court,  as  I  read  the  opinion,  was  whether  the  debt  came 
into  existence  by  virtue  of  the  contract  itself  or  by  the  delivery  of  the 
goods.  The  contract  had  apparently  been  made  in  good  faith,  but 
possession  of  the  goods  was  fraudulently  obtained,  and  the  court  held 
that  the  debt  was  created  not  by  the  contract,  but  by  fraud,  and  for 
that  reason  was  not  discharged  by  the  subsequent  adjudication  in 
bankruptcy.  Here  the  defendants'  promise  to  pay  was  an  absolute, 
and  not  a  contingent,  one.  They  absolutely  promised  to  pay  to  the 
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plaintiff  on  the  1st  of  May,  1900,  or  at  any  time  prior  thereto  that  they 
saw  fit,  "the  sum  of  twenty-five  thousand  ^25,000)  dollars  and  inter- 
est on  said  sum  at  tiie  rate  of  six  per  cent,  per  annum"  from  a  date 
specified.  In  no  view  can  the  liability  of  the  defendants  to  pay  the 
amount  which  they  agreed  to  be  said  to  be  as  contingent  as  was  the 
liability  considered  by  this  court  in  Morrison  v.  Vaughan,  119  App. 
Div.  184,  104  N.  Y.  Supp.  169.  There  one  Hoagland  had  engaged 
plaintiff's  firm  to  finish  the  stone  work  on  certain  houses  for  the  sum 
of  $3,000,  to  be  paid  in  two  instalhnents  of  $1,000  each,  at  certain 
stages  of  the  work.  The  contract  was  made  on  the  3d  of  July,  1899, 
and  on  the  same  day  the  defendant  guaranteed  its  performance  by 
HoE^land  and  the  prompt  payment  of  ^e  money  to  become  due.  The 
first  payment  became  due  on  the  13th  of  January,  1900,  and  was  not 
paid.  Defendant  on  the  4th  of  November,  1899,  filed  a  petition  in 
bankruptcy,  and  was  discharged  on  the  7th  of  February,  1900.  Plain- 
tiff had  knowledge  of  the  bankruptcy  proceedings,  but  in  January, 
1905,  brought  an  action  to  recover  upon  the  guaranty.  This  court 
held,  reversing  the  judgment  of  the  court  below,  that  the  claim  was 
provable  in  the  bankruptcy  proceeding,  and  for  that  reason  the  action 
could  not  be  maintained.  There,  at  Uie  time  the  petition  was  filed, 
defendant's  obligation  had  not  matured.  He  had  simply  guaranteed 
the  payment  of  a  cert£un  sum  which  had  not  t}ien  become  due.  Here 
the  bankrupts  might  at  any  time  intermediate  the  making  of  the  con- 
tract and  the  filing  of  their  petition  in  bankruptcy  have  taken  the  stock. 
By  their  contract  they  had  agreed  to  pay  a  specified  sum  on  or  before 
a  specified  date,  together  with  interest  thereon.  To  say  that  such  claim 
could  not  have  been  proved  in  the  bankruptcy  proceeding  is  to  destroy, 
in  a  large  measure,  as  it  seems  to  me,  the  purposes  sought  to  be  ac- 
c(»nplished  by  the  bankruptcy  act 

I  am  of  the  opinion  that  the  exc«>tions  should  be  sustained  and  a 
new  trial  ordered,  with  costs  to  def  encbnts  to  abide  event 


TATLOB  OAUPBBLEi. 
'Snpreme  Coart,  Appdlafe  Division,  Second  D^rtment  January  17,  ]flO&) 

1.  LaRDIABD  and  a^NAlIT— LBABB  OF  FOBNIBIZBD  HOUSB— InnTBT  TO  FDBHX- 

TDB>— AoiKm— EviDinoi. 

In  an  action  on  a  coTenant  by  tbe  lessee,  la  a  lease  of  a  furnished  house, 
to  make  good  all  damages,  breakage,  or  loss  to  fumlture,  crockery,  glaaa, 
and  other  wares,  loss  by  fire  and  the  ordinary  reasonable  use  and  wear 
tiiereof  excited,  to  recover  damages  for  breakage  and  loss  to  snch  wares, 
the  lessor  made  out  a  cause  of  action  upon  proving  the  sound  condition 
of  the  goods  when  possession  was  delivered  to  the  tenant  and  that 
when  be  re-entered  a  clodc  and  glassware  were  broken  and  tbe  famiture 
mtasnally  damaged ;  and  tbe  bnMen  waa  on  tbe  tenant  to  show  that  the 
omdltlons  were  caused  fire  «■  were  a  resalt  of  ordinary  reasonable 
use  and  wear. 

[Bd.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  S2,  Landlord  and 
Tenant,  H 

%  Bau— Dsx  OF  PsiaiiBU— Obdibabt  Bbasohabu  Use  and  Wkax. 

In  g^eral,  tbe  ordinary  reastmable  use  and  wear  of  pn^erty  bj  m 
tenant  has  relation  to  the  depredation  In  cooditlon  of  balldi&g  or  prop- 
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erty  which  It  nndergoes  dnrlng  the  tenant's  occupation,  when  the  ten- 
ant, In  the  case  of  a  residence,  at  least,  does  nothing  In  connection  with 
the  nse  more  than  to  come  and  go  and  perform  the  acts  usoally  Inci- 
dent to  creating  and  maintaining  conditions  tot  living  in  tlw  ordinary 
way. 

[Ed.  Note.— For  eases  la  point;  see  Gent  IMg.  vol.  SZt  Londlwd  and 
Tenant,  |  616.] 

S.  Save. 

Where  a  picture  falls  from  the  wall  of  its  own  weight,  and  damages 
furnishings  while  the  room  Is  being  used  In  the  ordinary  reasonable  way. 
the  furnishings  are  Injured  in  the  course  of  ordinary  reasonable  use  and 
wear,  within  the  meaning  of  a  lease  making  the  tenant  liable  for  all 
damages  to  furniture,  etc.,  except  by  flre  and  the  ordinary  reasonable  use 
and  wear  thereof. 

[Ed.  Note. — ^For  cases  in  point,  see  OenL  Dig.  vol.  82,  Landlord  and 
Tenant,  |  616.] 

Appeal  from  Municipal  Court,  Borough  of  Queens,  Second  District. 

Action  by  John  H.  Taylor  against  Henry  G.  Campbell.  Judgment 
for  plaintiff,  and  defendant  appeals.   Reversed,  and  new  trial  ordered. 

Argued  before  WOODWARD,  JENKS,  HOOKER.  GAYNOR, 
and  MILLER,  JJ. 

Joseph  G.  Deane,  for  appellant. 
Pierre  M.  Brown,  for  respondent, 

HOOKER,  T.  The  plaintiff,  as  landlord,  entered  into  an  agreement 
of  lease  with  tine  defendant,  as  tenant,  under  which  the  defendant  oc- 
cupied the  plaintiff's  furnished  summer  home  for  5  months  and  20 
days,  from  the  10th  day  of  May,  1906,  to  the  31st  day  of  October  of  the 
same  year.  One  of  the  covenants  in  the  lease  was  as  follows : 

"And  the  party  of  the  second  part  further  expressly  •covenants  and  agrees 
to  keep  the  furniture  oiumerated  In  said  schedule  or  inventory,  and  which 
is  contained  In  the  said  house,  in  good  order  and  repair  at  bis  own  proper 
cost  and  expose,  and  also  to  pay  for,  replace,  or  make  good  any  and  all 
damages,  breakage,  or  loaa  to  said  furniture,  cnx^ery,  glass,  and  other  wares 
(excepting  loss  or  damage  by  flrej,  and  not  to  permit  tlie  same  or  any  article 
thereof  to  be  taken  out  of  said  bouse  at  any  time,  and  to  snrrender  and  de- 
liver up  nid  fnmltare  at  the  oplratlon  of  said  tain,  tbe  ordinary  reasonable 
nae  and  wear  thereof  excepted.** 

This  action  is  for  damages,  because  of  breakage  and  loss  to  furni- 
ture, crockery,  glass,  and  other  wares,  which  were  demised  with  the 
premises.   The  plaintiff  has  had  judgment,  and  the  defendant  appeals. 

The  plaintiff  proved  the  condition  of  the  goods  in  question  at  the 
time  possession  was  delivered  to  defendant,  and  showed  that  when  he 
re-entered  they  were  damaged.  A  clock  was  broken,  and  some  glass- 
ware and  croocery  smashed,  besides  other  unusual  damages  to  some  of 
the  furniture,  and  rested  his  case.  He  made  out  a  cause  of  action,  be- 
cause furniture,  crockery,  and  glass  do  not  get  in  that  condition  with 
"ordinary  reasonable  use  and  wear" ;  and  the  burden  was  cast  upon 
the  defendant  to  show  that  the  condition  was  caused  by  fire,  or  as  a 
result  of  ordinaiy  reasonable  use  and  wear,  the  only  two  exceg^kaa 
to  the  defendant  s  absolute  covenant  to  make  good  any  and  all  dam- 
ages, breakage,  or  loss. 
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The  defendant's  wife  and  a  servant  in  her  employ  testified  that  most 
of  the  damage  was  caused  by  falling  pictures,  eight  or  ten  of  which 
dropped  down  during  this  term  of  sy^  months.  These  were  doubtless 
interested  witnesses,  and  it  is  probable  that  the  trial  court  would  have 
had  the  right  to  disbelieve  their  testimony  and  render  judgment  for 
the  plaintiff  for  the  full  amount  of  his  claim,  on  the  theory  that  the 
presumption  raised  by  the  plaintiff's  evidence  had  not  heea  successfully 
met.  However,  one  of  the  plaintiff's  servants,  Allen  by  name,  was  also 
called  as  a  mtness,  and  testified  to  tiie  falling  of  a  heavy  picture  over 
the  mantel,  and  produced  a  part  of  the  broken  wire  which  he  detached 
therefrom  at  the  time  of  the  fall.  It  was  the  fall  of  this  picture  which 
caused  the  major  part  of  the  damages.  It  seems  to  be  admitted,  as  far 
as  this  appeal  is  concerned,  that  this  picture  dic^  actually  fall.  There  is 
nothing  in  the  evidence  to  show  that  the  fall  was  due  to  the  positive  act 
of  any  member  of  the  defendant's  household,  and  the  conclusicm  is  that 
it  just  fell.  The  questicm  is  whether  Ibis  fall  was  an  incident  to  the  or- 
(Unary  reasonable  use  and  wear  of  the  premises  and  furnishings,  or  not 

In  general,  the  ordinary  reasonable  use  and  wear  has  relation  to  the 
depreciation  in  condition  of  building  or  property  which  it  undergoes 
during  the  occupation  of  the  tenant,  when  the  tenant,  in  the  case  of  a 
residence,  at  least,  does  nothing  in  connection  with  the  use  more  than 
to  come  and  go  and  perform  the  acts  usually  incident  to  creating  and 
maintaining  in  the  ordinary  way  conditions  for  living,  or,  in  .other 
words,  what  of  depreciation  occurs  while  the  tenant  does  by  his  af- 
firmative act  nothing  inconsistent  with  the  usual  use,  or  does  not  omit 
to  do  acts  which  it  is  usual  for  the  tenant  to  perform,  is  due  to  ordi- 
narily reasonable  use  and  wear.  Hie  only  conclusion  possible  fnnn 
tiie  evidence  is  that  the  heavy  picture  in  question  fell  while  the  room  in 
which  it  hung  was  being  used  in  the  ordinary  reasonable  way ;  for  it 
fell  of  its  own  weight,  without  the  interference  of  any  outside  agency. 
Nothing  the  defenc^nt  or  members  of  his  family  had  done  or  were  do- 
ing caused  it  to  fall;  and  nothing  they  had  omitted  to  do  was  the 
cause,  for  it  is  entirely  unreasonable  to  suppose  that  it  is  the  ordinary 
thing  for  a  summer  tenant,  when  he  takes  a  furnished  house  for  a 
period  of  five  or  six  raondis,  to  examine  and  test  the  sufficiency  of  the 
wire  which  sui)ports  the  pictures  hanging  on  the  walls.  In  fine,  the 
picture  fell  while  the  defendant  was  in  die  "reasonable  ordinary  use" 
(the  words  of  the  lease)  of  the  premises  and  its  furnishings. 

Our  conclusion  is  that,  so  far  as  the  furnishings  were  concerned 
which  suffered  by  reason  of  the  fall  of  the  heavy  picture,  they  were 
injured  in  the  course  of  ordinary  reasonable  use  and  wear,  and  for 
damage  to  them  the  defendant  was  not  liable. 

Under  our  view  of  the  case  a  new  trial  should  be  had,  and  the  judg- 
ment is  therefore  reverse,  and  a  new  trial  ordered;  costs  to  alnde  the 
evoit.  All  concur. 
108N.T.8^-a6 
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(Snpione  Omrt  Appellate  DlTtsion.  First  D^Mrtmoit  Jamuir  IT,  1906.) 

1.  8au»— OonzsAor—BBKAOH. 

Where  defendant  agreed  to  purchase  from  plalntlffa  Its  entire  supply 
of  metal  used  in  makliig  collapsible  tubes  and  ketchup  caps  between 
spedfled  dates,  plalnttfEs  to  refrain  from  selling  to  any  one  but  dsfoidant, 
during  tbe  period  oovered  1^  the  contract,  defoidantfs  parchase  of  sodi 
metal  from  other  manufacturers  constltated  a  braadi  of  tbe  contract. 

2L  SAacB— DAHAana. 

Defendant  omtracted  to  purchase  its  oitlre  soi^ly  d  metal  for  making 
collapsible  tnbee  and  ketchup  caps  between  spedfled  dates  frcmi  plalntUfs. 
PlaintlfFa,  In  order  to  fill  the  contract,  immediately  purchased  material 
sufficient  to  hare  sui^lled  defendanfs  requirements  from  January  6, 
1004.  until  May,  1906,  but  for  the  balance  plaintlfTs  would  have  been 
required  to  purchase  material  at  such  an  increased  price  that  there 
would  have  been  no  profit  in  tbe  enterprise.  Defendant  never  refused 
to  comply  with  its  contract,  but  did  purchase  metal  from  otbw  mann- 
factnrers.  PtalntURB  did  not  demand  tiiat  defendant  recelTe  any  particu- 
lar amount  ot  tbe  metal ;  tbe  amount  ordered  frcHu  plalntlfU,  taowew, 
being  so  small  that  plalntlfflB  were  required  to  nse  tw  the  metal  pnrdiased 
in  other  o'perationB.  Plalntifh  first  sued  to  enforce  the  contract  as  an  ex- 
isting one,  but  after  the  contract  term  had  expired  turned  the  actt<m  In- 
to one  for  breach  of  contract  by  amendment  Held,  that  the  measure  o< 
plaintiffs'  dami^s  was  the  difference  to.  tbe  coat  of  mannfacturli^  the 
materials  purchased  by  plaintiffs  before  the  rlae  In  tbe  price  and  the  con- 
tract price. 

[Ed.  Note^For  cases  In  point,  see  Cent  Dig.  toL  48,  BaleSi  i  lOGKl 

8.  Bamb— PnroauAHCK  bt  PLAiimFF— EvininoK. 

Where,  In  an  action  for  breach  of  contract  by  which  defendant  agreed 
to  purchase  Its  entire  snm>ly  of  metal  used  for  collapsible  tub«s  and  ketch- 
up caps  from  plaintiff,  defendant  denied  that  plaintiff  had  performed  the 
contract  as  alleged,  and  claimed  that  the  metal  furnished  by  plaintiff 
before  it  purchased  from  other  manufacturers  was  found  to  be  unsatisfac- 
tory, evidence  that  the  metal  furnished  by  plaintiff  prior  to  defendant's 
breach  was  unsatisfactory  was  admissible  on  the  question  whether  plain- 
tiff had  ocnnplled  wltb  the  contract  oa  bis  part 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  tdL  48,  Sales,  f  1006.] 

i.  Saue— ACCEPTANCE— Defects. 

The  rule  that  an  objection  to  the  quality  of  an  article  purchased  will 
not  survive  acceptance  by  the  buyer  applies  only  to  an  action  for  the 
prices  and  does  not  prevent  tbe  buyer  from  showli^  that  the  goods  fur- 
nished under  the  contract  did  not  onniriy  tberewltii  for  the  puiposA  of 
proving  a  breadi  by  the  seller  In  an  action  tor  damages  for  an  alleged 
bread!  of  contract  by  the  buyer. 

[Ed.  Note.— For  cases  in  pt^t,  see  Ceat  Dig.  toL  48,  Sales,  f  460.] 

Af^al  from  Trial.  Term. 

Acticm  Radiel  hthanKT  and  others,  composing  the  firm  of  Leh- 
maier,  Schwartz  &  Co.,  against  the  Standard  Specialty  &  Tube  Com- 
pany. From  a  judgment  for  platntiifs  and  fr<»n  an  order  denying  de- 
fendant's motion  for  a  new  trial,  defendant  appeals.  Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Benjamin  N.  Cardozo,  for  appellant 
Leopold  B.  Pollak,  for  respondents. 
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INGRAHAM,  J.  This  action  was  brought  to  recover  the  damages 
caused  by  the  defendant's  breach  of  a  contract  made  January  8|  1904, 
whereby  the  defendant  agreed  to  purchase  from  the  plaintiffs  the  en- 
tire sui^ly  of  metal  used  oy  it  in  making  collapsible  tubes  and  ketchup 
caps  between  January  6,  1904,  and  January  6,  1907,  the  metal  to  be 
rolled  to  the  thickness  required  and  to  be  satisfactory  in  every  respect, 
and  to  refrain  from  selling  to  any  one  but  the  defendant  coated  metal 
for  making  collapsible  tubes  during  the  period  covered  by  the  con- 
tract The  complaint  alleges  that  the  plaintiffs  performed  each  and  ev- 
ery of  the  terms  of  the  agreement  on  their  part  required  to  be  per- 
formed ;  that  the  defendant  committed  a  breach  of  llie  agreement,  in 
that  it  failed  to  purchase  from  the  plaintiffs,  as  by  the  agreement  it  was 
required  to  do,  all  the  metal  used  by  it  in  making  collapsible  tubes  and 
ketchup  caps,  but  had,  on  the  contrary,  purchased  the  metal  it  used  in 
making  coUapsible  tubes  and  ketchup  caps  from  persons,  firms,  or  cor- 
porations other  than  the  plaintiffs.  The  answer  admits  the  making  of 
the  contract ;  denies  that  the  plaintiffs  performed  the  contract  on  their 
part;  admits  that  the  defenduit  purchased  and  used  metals  in  making 
collapsible  tubes  from  persons  and  corporations  other  than  the  plam- 
tiffs;  and  sets  up  a  counterclaim.  Upon  the  trial  it  was  proved  that  the 
defendant  cc»nmenced  to  tdke  metal  from  the  plaintiffs  under  the  con- 
tract in  March,  1904 ;  that  the  defendant  purchased  from  others  than 
the  plaintiffs  during  the  period  covered  by  the  contract  21,765  pounds 
of  tin,  which  at  the  contract  price  would  amount  to  $28,895.79,  which 
would  have  been  $C52.95  above  the  market  price  of  tin  during  that  pe- 
riod; that  the  cost  of  rolling  the  tin  would  have  been  $103.39,  making 
the  damage  sustained  by  the  plaintiffs  by  reason  of  the  defendant  re- 
fusing to  purchase  the  tin  from  the  plaintiffs  under  the  oxitract 
$544.66.  I  do  not  understand  that  any  point  is  made  by  the  ^^Dant 
as  to  the  amount  of  damages  allowed  for  breadi  of  ttie  contract  m 
relation  to  tfie  tin ;  the  question  arising  under  the  breach  in  relation 
to  the  other  branch  of  the  contract  for  the  purchase  of  what  is  called 
"coated  metal."  The  question  arises  under  the  clause  of  the  contract 
by  which  the  plaintiffs  were  to  furnish  the  defendant  coated  metal  in 
sheets  for  which  the  defendant  was  to  pay  7  cents  per  pound.  It  zp- 
peared  that  the  defendant  commenced  the  purchase  of  coated  metal 
fnxn  others  than  the  plaintiffs  on  April  5,  1904,  and  purchased  during 
the  jrear  1904  approximately  61,03?  pounds ;  during  the  year  1905  ap- 
proximately 102,627^  pounds;  and  during  the  whole  period  covered 
by  the  contract  412,797^^  pounds.  It  also  appeared  that  after  the  mak- 
ing of  the  contract  the  plaintiffs  estimated  the  amount  of  lead  and  tin 
that  would  be  required  to  furnish  the  defendant  with  the  amount  that 
it  was  estimated  it  would  require  during  the  term  of  the  contract  at  100 
tons  of  lead  and  10  tons  of  tm,  and  purchased  this  amount  of  these  met- 
jUs  which  they  reserved  for  use  in  completing  the  co^itract;  that  tiie 
defendant  discontinued  ordering  any  coated  metal  from  the  plaintiffs 
after  March,  1904,  and  after  January  1,  1905,  the  plaintiffs  used  in 
other  ways  tiie  lead  and  tin  that  had  been  purchased  and  reserved  to 
manufacture  the  coated  metal  for  the  defendant.  The  plaintiffs  paid 
for  this  tin  at  the  rate  of  29.25  cents  per  pound,  and  for  the  lead  4.45 
cents  per  pound.  At  these  prices  the  cost  of  the  con^leted  product  was 
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estimated  at  6.862  cents  per  pound,  and  plaintiffs  were  allowed  to  re- 
cover the  difference  between  this  cost  of  the  product  and  the  amount 
that  the  defendant  was  to  pay  under  the  contract,  namely,  7  cents  per 
pound.  It  further  appeared  tfiat  the  100  tons  of  lead  and  10  tons  of  tin 
would  have  made  approximately  2S6,000  pounds  of  the  coated  metal. 
During  the  year  19(k  the  price  of  these  metals  remained  about  tiie 
same,  so  that,  when  the  plaintiffs  used  ttit  lead  and  tin  which  they  had 
purchased  for  this  contract  in  their  own  business,  the  price  was  about 
the  same  as  that  at  which  they  had  purdiased  it  After  January,  1905, 
the  price  of  lead  advanced.  In  August,  1905,  it  was  4.70  cents  per 
pound ;  in  September,  1906,  it  was  4.87i^  cents  per  pound ;  in  October, 
1905,  it  was  6.10  cents  per  pound;  in  November,  1905,  it  was  6.48 
cents  per  pound;  and  in  1906  the  price  ranged  from  5.35  cents  per 
pound  in  January  to  6.8  cents  per  pound  in  December. 

It  would  seem,  therefore,  that  immediately  after  the  contract  was 
made  the  plaintiffs  purchased  100  tons  of  lead  and  10  tons  of  tin  to  be 
used  by  them  in  carrying  out  the  contract;  tiiat  that  amount  of  lead 
and  tin  would  have  prmluced  225,000  pounds  of  the  manufactured 
product  which  would  have  been  sufficient  to  supply  the  requirements 
of  the  defendant  to  May,  1906 ;  that  for  any  additional  metal  tiiat  the 
plaintiffs  would  have  been  required  to  purchase  to  manufacture  the 
product  they  would  have  been  compelled  to  pay  an  increased  price, 
so  that  it  may  fairly  be  said  that  there  would  have  been  no  profit 
in  carrying  out  the  contract  The  first  question  relating  to  the  measure 
of  damages  is  whether  there  can  be  sud  to  be  a  total  breach  of  the 
contract  Dv  the  defendant  in  consequence  of  its  nep^lect  to  purchase 
from  the  plaintiffs  the  metal  that  it  required  from  tmie  to  time.  We 
do  not  think  there  was  any  total  and  final  breach  by  the  defendant. 
The  defendant  never  refused  to  carry  out  the  contract  No  demand 
was  ever  made  by  the  plaintiffs  that  it  receive  any  particular  amount  of 
this  metal ;  and  there  was  no  refusal  by  the  defendant  to  comply  with 
its  contract.  There  was  complaint  made  about  the  quality  of  the 
metal  furnished  by  the  plaintiffs  with  promises  by  the  plaintiffs  to  im- 
prove the  quality.  Both  parties  to  the  contract  understood  the  purpose 
for  which  the  metal  was  to  be  used,  and  the  contract  made  was  based 
upon  that  knowledge.  It  does  not  appear  that  metal  that  was  satis- 
factory to  the  defendant,  or  that  they  were  bound  to  consider  as  satis- 
factory, was  ever  furnished  or  tendered.  It  seems  to  me,  therefore, 
that  the  case  must  be  considered  as  if  each  purchase  of  metal  by  the 
defendant  was  a  partial  breach  of  its  contract  to  purchase  all  the 
metal  it  required  from  the  plaintiffs,  and  the  plaintiffs  were  entitled 
to  recover  the  difference  between  what  it  would  have  cost  them  to 
furnish  each  lot  of  metal  that  the  defendant  purchased  from  others 
and  the  price  which  they  would  have  been  entitled  to  receive  from  the 
defendant.  If  we  may  assume  tiiat  the  conduct  of  the  defendant  would 
have  justified  the  plaintiffs  in  electing  to  consider  such  conduct  as  a 
total  breach  of  the  contract,  there  is  no  evidence  of  such  an  election ; 
on  the  contrary,  plaintiffs  insisted  that  the  contract  was  in  force  and 
commenced  this  action  to  enforce  it  as  an  existing  contract,  and  it  was 
long  after  the  action  had  commenced,  and  long  after  the  period  cov- 
ered by  the  contract,  that  the  action  was,  by  an  amendment  to  ^e  com- 
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flaint,  turned  into  an  action  to  recover  for  a  breach  of  the  contract, 
thirjc,  therefore,  that  this  action  must  be  treated  as  having  been 
commenced  after  the  period  covered  by  the  contract  had  expired, 
with  no  evidence  of  a  distinct  refusal  to  perform  on  behalf  of  the  de- 
fendant, no  tender  or  demand*  by  the  plaintiifs  that  the  defendant 
perform,  and  without  evidence  that  at  any  time  prior  to  the  amend- 
ment to  the  o^mplaint  the  plaintiffs  had  elected  to  treat  the  defend- 
ant's conduct  as  a  breach.  This  brings  the  case  within  Brown  v. 
Muller,  L.  R.  7  Ex.  319,  and  Roper  v.  Johnson,  L-  R.  8  C.  P.  167, 
and  what  was  said  in  the  latter  case  by  Keating,  J.,  seems*  to  me  to  be 
the  reasonable  rule  to  apply  in  cases  of  a  breach  of  such  a  contract 
and  (me  which  affords      injured  party  full  indemnity : 

*Trbe  promisee,  If  he  pleaaee,  may  treat  the  notice  of  Intention  as  Inoperatire, 

and  await  tbe  time  when  the  contract  la  to  be  execnted.  and  then  hold  the 

other  party  responsible  for  all  tbe  conseqaencea  of  nonperformance;  but  In 
that  case  be  keeps  tbe  contract  alive  for  tbe  benefit  of  the  other  party  as  well 
as  bis  own.  He  remains  subject  to  all  bis  own  obligations  and  liabilities  un- 
der It,  and  enables  the  other  party  not  <»ly  to  complete  tbe  contract,  If  bo 
advised,  notwithstanding  his  previous  repudiation  of  It,  but  also  to  take  ad- 
vantage of  any  supervening  circumstances  which  would  Justify  him  in  de- 
clluli^  to  complete  It  On  tbe  other  hand,  tbe  promisee  may,  if  he  thinks 
inv^wr,  treat  the  repudiation  of  the  ottaer  party  as  a  wrongful  patting  an  aid 
to  tb9  contract,  and  may  at  once  bring  hla  action  as  on  a  breach  of  It ;  and  In 
such  action  he  will  be  entitled  to  such  damages  as  would  have  arisen  from 
tbe  nonperformance  of  the  contract  at  the  ai^lnted  time.  Aiid  be  adds  this 
qualification:  'Subject,  however,  to  abatement  In  respect  of  any  circumstan- 
ces which  may  have  afforded  him  the  means  of  mitigating  bis  loss.*  *  •  • 
It  seems  to  me  tiiat  when  the  plaintiffs  have  shown  that  there  has  been  a 
distinct  breach  of  tbe  contract  on  the  part  of  the  defendant,  and  have  further 
shown  that  at  the  periods  at  which  the  coal  should  have  been  delivered  th^ 
could  only  have  obtained  them  at  an  advanced  prices  they  were  entitled  to  the 
difference  t>etween  that  advanced  price  and  tbe  omtract  price,  nnlees  tbe 
defendant  gave  evldmce  tbat  another  similar  contraet  might  have  bem  ob- 
tained on  more  mitigated  terms." 

See,  also,  McMaster  v.  State  of  New  York,  108  N.  Y.  642.  15  N. 
E.  417. 

Applying  this  rule,  the  solution  seems  to  me  quite  plain.  What  sum 
will  indemnify  the  plaintiffs  for  the  failure  of  the  defendant  to  comply 
with  his  contract  and  purchase  this  metal  from  the  plaintiffs?  Surely 
the  difference  in  the  cost  of  manufacturing  the  metal  and  the  amount 
that  the  plaintiffs  were  to  receive  for  it  from  the  defendant  The 
plaintiffs  had  supplied  themselves  with  the  constituent  metals  neces- 
sary for  the  manufacture  of  the  completed  product.  If  the  defend- 
ant had  complied  with  its  agreement,  the  plaintiffs  would  have  manu- 
factured that  metal  thus  on  hand  and  purchased  for  that  purpose  into 
the  coated  metal,  and  delivered  it  to  the  defendant,  and  would  therefore 
have  made  as  profit  the  difference  between  the  cost  of  the  product  to 
be  delivered  to  the  defendant  and  what  the  defendant  would  have 
been  required  to  pay  for  it.  During  the  period  that  the  metal  purchased 
would  have  sufficed  to  supply  the  wants  of  the  defendant,  the  price  of 
the  (x>mponent  metals  had  not  advanced,  so  as  to  make  a  serious  differ- 
ence in  the  result.  It  seems  to  me  that  the  plaintiffs  were  entitled 
to  recover  this  difference  upon  the  22.5,000  pounds  of  metal  that  the  100 
tons  of  lead  and  10  tons  of  tin  would  provide ;  but  it  is  also  equally 
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clear  that  as  to  the  balance  of  the  coated  metal  the  plaintiffs  could 
not  have  purchased  the  component  metals  at  a  price  that  would  have 
yielded  any  profit,  and  that,  tlierefore,  as  to  the  subsequoit  install- 
ments, the  plaintiffs  were  entitled  only  to  nominal  damages. 

Were  this  the  only  question  presented,  I  think  we  could  reduce 
the  damages  to  the  amount  indicated  and  aifirm  as  to  that  amount,  for 
on  the  trial  the  question  was  treated  purely  as  a  question  of  law,  and 
there  was  no  substantial  dispute  as  to  any  of  the  facts  which  would 
have  a  bearing  upon  the  case  under  the  ccmstruction  of  the  contract 
which  we  Have  adopted.  It  seems  to  me,  however,  that  it  was  error 
for  the  court  below  to  refuse  to  admit  evidence  to  show  that  the 
metal  that  the  plaintiffs  ftuni^ed  was  not  satisfactory  to  the  defend- 
ant, as  it  was  not  of  a  diaracter  suitable  to  manufacture  these  collapsi- 
ble tubes,  for  which  both  plaintiffs  and  defendant  understood  that  the 
metal  was  to  be  used.  It  appeared  from  the  evidence  that,  after  the 
delivery  of  the  first  shipment,  the  defendant  expressed  dissatisfaction 
with  the  metal,  saying  that  the  core  of  the  metal  should  be  slightly 
harder  to  get  the  best  results,  and  requesting  additional  shipments  as 
soon  as  possible.  This  letter  was  dated  February  8,  1904.  On  Febru- 
ary 20,  1904,  the  defendant  wrote  the  plaintiffs,  saying  that  the  quality 
of  the  coated  metal  of  a  shipment  of  February  12th  was  satisfactory, 
and  wished  die  plaintiffs  would  furnish  the  defendant  the  same  grade. 
On  March  11th  the  defendant  wrote  plaintiffs  that  they  had  waited  un- 
til the  shipment  of  March  4th  was  received  before  taking  the  matter  up 
in  further  detail,  as  the  defendant  wished  to  try  it  to  determine  whether 
it  was  any  better  than  the  former  lots  sent ;  that  "we  find  that,  while 
it  may  be  a  little  improvement,  it  is  not  yet  as  we  think  it  should  be, 
nor  as  good  as  we  used  when  operating  our  factory  at  New  York." 
The  defendant  then  sent  samples  of  the  metal  to  the  plaintiffs,  stat- 
ing their  objections  to  it,  and  in  reply  to  that  the  plaintiffs  wrote  to 
the  defendant  on  March  12th  admitting  that  scnne  of  the  samples 
were  unsatisfactory,  and  closing: 

"In  Justice  to  oarselves,  we  tblnk  that  you  should  try  jma  very  beat  to  use 
up  all  tbe  metal  sent  you.  and  we,  on  tiie  other  hand,  will  do  our  utmoat  In  the 
way  of  experimeotlng  to  clre  yoa  Improved  metal  over  any  heretofbre  pro- 
duced." 

This  was  all  before  the  first  breach  of  the  contract  by  the  defend- 
ant Defendant  then  attempted  to  prove  the  quality  of  this  metal 
that  had  been  furnished  by  the  plaintiffs  prior  to  April  6,  1904,  when 
they  made  their  6rst  purchase  irom  others.  This  was  objected  to  as 
immaterial,  whereupon  the  defendant's  counsel  stated: 

"I  expect  to  Bbow  by  this  witness  that  the  coated  metal  famished  1^  the 
plaintiff  to  the  defendant  was  Imperfect  and  produced  bad  tubes,  and  that  it 
ecmtataied  a  number  of  defects,  and  that  the  product,  owing  to  the  condition 
of  the  metal  fnrnlflliedL  was  Imperfect  and  nnsBleable." 

"The  Court:  That  la  the  metal  that  you  kept  and  paid  for? 

'*Z>efendaot's  Counsel:  Tee." 

The  objection  was  then  renewed  by  the  plaintiffs  and  the  objection 
sustained,  and  to  that  the  defendant's  counsel  excepted.  I  tiiink  this 
evidence  should  have  been  admitted.  The  answer  of  the  defendant 
denied  the  allegation  that  plaintiffs  had  performed  the  contract,  and  al- 
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leged  that  the  metal  furnished  by  the  plaintiffs  was  found  to  be  unsat- 
isfactory in  every  respect,  and  that  tiie  defendant  has  been  at  all  times 
ready  and  willing  to  carry  out  said  contract,  but  that  the  plaintiffs 
have  neglected  and  refused  to  carry  out  the  said  contract  on  their  part, 
and  have  committed  a  breach  of  the  contract,  in  that  they  have  failed 
to  furnish  the  defendant  the  metals  referred  to  in  said  c(»nplaint 
rolled  to  thickness  required  and  satisfactory  in  every  respect,  and 
at  the  price  set  forth  in  the  contract,  as  a  counterclaim  for  which  the 
defendant  asked  an  affirmative  judgment  of  $12,000.  While  I  have 
doubts  as  to  whether  there  was  evidence  to  sustain  the  counterclaim, 
I  think  the  evidence  was  c<Hnpetent  upon  the  question  as  to  whether 
the  plaintiffs  had  complied  with  their  contract,  and  had  furnished 
coated  metal  as  provided  for  by  die  contract.  Certainly,  if  the  plain- 
tiffs had  failed  to  furnish  the  metal  contemplated  by  the  contract  suit- 
able for  the  manufacture  of  these  collapsible  tubes  Uiat  was  reasonably 
satisfactory  to  the  defendant  for  that  purpose,  it  was  not  a  breach  of 
the  contract  for  the  defendant  to  purdiase  from  others  such  metal  as 
would  answer  the  purpose  for  which  both  parties  understood  the  metal 
was  to  be  used.  The  rule  contended  for  by  the  plaintiffs  that  an  ob- 
jection to  the  metal  as  not  com[rfying  with  tlie  contract  would  not 
survive  acceptance  the  vendee  has  no  application,  as  that  af^es 
cmly  to  an  action  for  the  purchase  price,  and  that  the  defendant  has 
recognized  by  |»ying  for  the  metal  mat  was  purchased.  The  question 
here  is  whether  there  was  a  breach  of  the  contract  by  reason  of  the 
.  defendant  purchasing  the  metal  from  others,  and  I  think  upon  that 
question  it  was  competent  for  the  defendant  to  show  that  the  metal  fur- 
nished by  the  plaintiffs  was  not  of  the  quality  or  character  required 
by  the  contract,  and  that,  in  consequence  of  the  failure  of  the  pUuntiffs 
to  furnish  the  coated  metal  that  ^e  contract  required,  the  defendant 
was  compelled  to  go  out  and  purchase  other  metal  in  order  to  carrv 
on  its  business.  The  question  was  as  to  whether  there  was  a  breach 
by  tiie  defendant,  and  it  seems  to  me  that  there  was  no  breach  if 
tiie  act  of  the  defendant  in  purchasing  the  metal  from  others  was 
made  necessary  by  the  quality  of  the  metal  that  had  been  furnished 
by  the  t^intiffs,  and  which  was  of  itself  a  violation  of  the  contract  by 
the  plamtuffs.  I  think  this  evidence  should  have  been  admitted,  and  it 
was  error  to  exclude  it 

It  follows  that  the  judgment  and  order  must  be  reversed  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  All  con- 
cur. 


(123  APP^  DlV.  2Q&) 

JOHNSON  T.  STEVENS. 
(Supreme  Ccmrt.  Appelate  I>IvlBl<ni,  Vonrth  Department   January  8,  1008.) 
Mabtb  aud  BEBVAm— ImTJMOEs  TO  Tkod  Pebsoitb— PBozncAn  Oaus*— Bn- 

DERCK. 

In  an  action  for  injuries  caused  by  defendant's  ranaway  team,  escap- 
ing from  defendant's  servant  in  charge  thereof,  evidence  held  sufficient 
to  require  submission  to  the  Jury  of  the  question  whether  the  runaway 
was  caused  by  part  of  the  load  falling  on  the  team,  owing  to  an  nnsafe 
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and  tmsnltable  wagon  on  wblcb  to  haul  the  load,  bo  that  a  dismissal  of 
the  complaint  was  erroneons. 

[Ed.  Note.— For  cases  In  point,  aea  Cent  Die  toL  84,  Master  and  Serr- 
ant,  1 1274.] 

McLennan,  P.  J.,  dissenting. 

.  Exceptions  from  Trial  Tenn,  Cayuga  County. 

Action  by  George  W.  Johnson  against  Herbert  L.  Stevens.  Excep- 
tion by  plaintiff  to  dismissal  of  the  ccnnplaint,  ordered  to  be  heard  in 
the  first  instance  in  the  Appellate  Division.  Exception  sustained,  and 
new  trial  ordered. 

Argued  before  McLENNAN.  P.  J.,  and  SPRING,  WIU4AMS, 
KRUSE,  and  ROBSON,  JJ. 

James  S.  Bryan  (Frank  S.  Cobum,  of  a)unsd),  for  a[^ellant 
Albert  H.  Clark,  for  respondent 

ROBSON,  J.  Raintiff  was  injured  by  a  runaway  team,  owned  by 
defendant,  which  had  escaped  from  defendant's  servant,  in  whose 
charge  it  was,  and  while  he  was  engaged  in  the  prosecution  of  defend- 
ant's business.  The  complaint  may  be  summarized  as  charging  that 
defendant  directed  his  servant  to  transport,  with  defendant's  team  and 
wagon,  two  lat^e  padcing  boxes  from  one  point  to  another  in  the  city 
of  Auburn,  and  that  the  wagon  furnished  for  that  purpose  was, 
reas<m  of  defendant's  negligence,  not  provided  with  a  wagon  box» 
sudces,  or  ropes,  by  which  ti^e  boxes  could  be  secured  thereon ;  tiiat 
the  team  was  a  spirited  one,  and  such  equipment  was  unsafe  and  un-* 
suitable  for  the  purpose  for  which  it  was  to  be  used,  and  defendant's 
servant,  without  any  means  or  appliances  for  securing  the  packing 
boxes  on  the  wagon,  negligently  engaged  in  the  work  of  moving,  and 
did  attempt  to  move  said  boxes  with  said  unsafe  and  unsuitable  team, 
wagcm,  and  equipm^t  in  so  negligent  and  careless  a  manner  "that  one 
of  said  packing  boxes  and  defend^t's  said  servant  fell  from  said  wag- 
on, and  therebjr  startied  and  frightened  the  said  horses  of  defendant, 
and  caused  "diem  to  run  and  get  beyond  the  control  of  defendant's  said 
servant,"  and  that  said  team  running  thereafter  furiously  and  unat- 
tended and  uncontrolled  by  any  driver  collided  with  a  wagon  in  plain- 
tiff's charge  as  driver  thereof,  and  caused  him  serious  injuries,  for 
which  he  seeks  recovery  in  this  action.  The  evidence  in  regard  to  the 
team,  wagon,  method  of  loading  the  boxes,  and  the  beginning  of  the 
runaway  is  furnished  by  the  driver  of  the  team,  whom  plaintiff  called 
as  his  witness.  From  his  testimony  it  appears  that  the  bed  of  the 
w^^  was  made  of  plank  without  any  sides,  and  that  it  was  to  some 
extent  wet  and  consequently  slippery.  The  packing  boxes  were  lai^, 
and  placed  lengthwise  on  the  wagon  covered  the  surface  of  the  plsmk 
platform,  except  about  six  inches  at  the  forward  end.  The  driver  after 
loading  the  boxes,  without  securing  them  by  ropes  or  otherwise,  got 
into  the  forward  box,  which  was  at  least  two  and  a  half  feet  high, 
and  started  to  drive  through  a  lane,  leading  from  the  place  where  the 
boxes  were  loaded,  to  the  street  There  was  a  turn  in  the  lane,  and, 
as  he  passed  this  point,  the  off  horse,  which  was  tough-bitted  and  some- 
what nervous  and  excitable,  was  startled  by  die  snapping  of  a  sheet  sus- 
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pended  from  a  line  at  or  near  this  point,  the  movement  and  conse- 
quent snapping  of  the  sheet  being  caused  by  the  wind,  which  was  then 
blowing.  As  he  says,  the  off  horse  jumped  when  the  sheet  snapped, 
and  the  second  jump  it  made  pitched  the  box  and  him  forward  and 
off  the  wagon.  The  jumps  were  as  soon  as  the  horse  could  make  them. 
They  were  almost  instantaneous.  In  the  twinkling  of  an  eye,  as  he  de- 
scribes it,  without  any  warning,  he  was  forward,  the  box  was  xya  him,  and 
the  horses  were  runnincf  away.  He  further  says  that  the  snapping  of 
tiie  sheet  caused  the  off  norse  to  jump  and  run;  and  the  team  had  gone 
some  35  or  40  feet  before  the  box  and  driver  fell  off.  He  fell  between 
the  horses.  The  trial  court  held  in  granting  the  nonsuit  that  plaintiff's 
evidence  failed  to  establish  the  cause  of  action  which  plaintiff  had 
pleaded,  in  that  there  was  no  evidence  that  the  team  was  frightened 
and  caused  to  run  away  by  die  fall  of  the  box  and  the  driver,  which 
alone  the  complaint  alleges  as  occasioning  the  nmaway. 

In  tiius  holding  we  think  that  the  court  failed  to  give  its  due  weight 
to  some  further  testimony  given  by  this  same  witness  when  further  re- 
lating what  occurred  after  the  off  horse  was  startled  by  the  snapping 
of  the  sheet.   He  says : 

"I  had  a  good  snug  bold  on  the  reins  when  the  boree  made  her  first  Jump. 
At  the  second  Jump,  I  braced  myself  and  tried  to  hold  her,  and  the  box  gave 
way  with  me.  I  exerted  my  whole  strength  on  It  *■  *■  *  Comparing 
with  the  first  Innqi,  abe  Jmnped  harder  and  stronger  the  Mcond  time  than  she 
did  the  first  time.  Btae  Jumped  Jnst  as  qnlck  as  she  coald,  and  gathered  her- 
self like  any  horae  trying  to  get  away.  Hie  two  Jumps  were  almost  Instan- 
taneous. There  wasn't  time  between  the  two  so  that  I  could  fairly  distinguish 
them.  The  nigh  horse  did  not  jump.  They  were  moving  at  the  time  the 
bor  tipped  and  fell.  If  the  box  touched  either  of  the  horses,  it  touched  the 
nigh  horse.  I  d<»i*t  know  for  certain  whether  It  did  touch  the  horse.  I 
wasn't  in  the  box  exactly  long  enough  to  tell  you  how  it  rested  on  the  whiffle 
trees.  When  It  went  over,  I  Jmnped  out  I  didn't  hare  time  to  see  what  It 
was  resting  on.  The  nigh  horse  was  a  quiet  one.  She  didn't  want  to  mn 
away.  She  held  back  until  the  box  fell.  I  think  the  box  went  out  on  her 
side,  and  perhaps  scared  her,  and  from  that  time  th^  were  together.  As  ter 
as  I  could  see  as  the  team  were  numlng  down  oat  of  the  laneway,  the  nigh 
horse  held  back.  1  could  see  out  at  the  end  of  the  lane  and  across  the  street 
and  she  was  holdh^  bad^  then.  I  can't  say  she  was  Jumping.  The  other 
mare  was  Jumping,  and  pulling  and  trying  to  get  away  from  her.  I  can't  say 
whether  she  was  on  a  trot  or  a  ran.  *  *  *  I  observed  a  change  in  her  ac- 
tions from  the  time  the  box  dropped — the  nigh  horse.  I  don't  know  whether 
it  was  me  scaring  her  getting  between  her,  or  the  box.  I  did  notice  and  ob- 
serve the  change.  She  was  loose,  and  the  other  one  was  pulling  her  away. 
*  *  *  The  nigh  cme  didn't  appear  to  he  so  scared  as  the  other  one,  and 
appeared  to  be  holding  badt  She  ceased  to  bold  ba(A  after  she  got  away,  aft- 
er I  tipped  over." 

From  this  evidence  which  we  have  quoted  at  length  it  clearly  ap- 
pears that  the  team  as  a  team  was  not  beyond  the  driver's  control, 
was  not  in  fact  running  away  until  after  the  box  fell  and  startled  the 
near  horse.  The  juiy,  if  the  case  had  been  sutnnitted  to  them,  might 
have  found  from  this  evidence,  taken  in  connection  with  tihe  other 
evidence,  to  which  we  have  above  adverted,  that,  while  the  off  horse 
had  been  frightened  by  the  snapping  of  the  sheet  and  was  running 
and  jumping  in  her  effort  to  escape  control  of  the  driver,  yet,  so  long 
as  the  other  horse  held  back,  the  issue  of  her  effort  to  escape  from 
the  driver's  control  was  at  least  doubtful,  until  the  unsecured  box  with 
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the  driver  therein  was  drawn  forward  on  the  wagon  and  fell  with  the 
driver  between  the  horses ;  that  the  near  horse  was  frightened  thereby, 
and  then  and  not  till  then,  escaping  from  the  control  of  the  driver, 
joined  its  mate  in  running  away,  r^ulting  in  the  collision  by  whidi 
plaintifF  was  injured.  Such  a  finding  would  have  been  warranted  by 
the  evidence;  and  would  have  been  clearly  within  the  charge  of  the 
complaint: 

"That  one  of  tba  packing  boxes  and  defendant's  said  servant  fell  from  said 
wagon,  and  ther^y  startled  and  trl^tened  tbe  said  horses  of  defendant,  and 
caused  them  to  get  beyond  the  control  of  defendant's  said  servant" 

Though  one  horse  appears  to  have  been  frightened  by,  and  running 
because  of,  the  snapping  of  the  sheet,  yet  the  evidence  would  warrant 
a  finding  that  the  fall  of  the  box  and  the  driver  startled  the  other  horse, 
causing  her  to  run  and  escape  from  the  control  of  the  driver,  and  that 
this  fall  of  Hie  driver  and  the  box  was  due  to  negligence  chargeable  to 
defendant  and  was  a  proximate  cause  of  the  team,  as  a  team,  running 
away  as  the  complaint  has  chai^^. 

Plaintiff's  exception  to  the  direction  of  nonsuit  sustained,  the  order 
directing  dismissal  of  the  complaint  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event.  All  concur,  except  Mc- 
.LENNAN,  P.  J.,  who  dissents  and  votes  for  affirmance. 


EBA.TH  DRT  OAS  00.  r.  HURD  et  aL 
^Supreme  Court  Appellate  DMbIod,  Third  Department  January  8,  1008.) 

1.  PLKADINO— iHSDmonRT  OOMFLAinr— I>iaiUBREB  TO  AnswcB. 

Though  the  defense  donnrred  to  is  Insuffldent  if  the  eunplalnt  Itself 
does  not  state  a  cause  of  action,  U  will  be  dismissed. 

[Ed.  Note^For  cases  In  point  see  Cent  Dig.  rtO.  20,  Pleading  H  S40-  . 
642.] 

2.  Sales— WABSAinT—AanoTi  pob  Bbeach— GoHPUtnT. 

An  allegation  that  defendant  agreed  to  construct  carbureten  for  plain- 
tiff in  a  careful  and  skillful  manner,  and  plaintiff,  relying  on  said  con- 
tract and  believing  they  were  so  constructed,  etc.,  accepted  them  and  used 
them,  stated  an  express  warranty  of  quality. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  4S,  Sales,  I  1280.] 

8.  FZiKA.DXnO— OOICPUIRT— FOBU  A.VD  BSQUXSITU. 

A  canse  of  action  Is  stated  wboierer  tbe  necessary  allegatlmis  may  be 
fairly  gathered  from  all  the  arennenta,  tboogh  the  facta  are  Informally 
and  argumentatlTely  alleged. 

[Bd.  Note.— For  cases  In  point,  see  Gent  IHg.  voL  89,  Pleading  U  8%  88.] 

4.  Saucs— Wabkarties— What  Cowbtitittes. 

Whatever  a  seller  represents  at  the  time  of  the  sale  la  a  warranty;  no 
particular  words  being  required. 

[Bd.  Noter— For  esses  In  point,  see  Cent  Dig.  toI.  48,  Sales,  H  727-786. 

For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  7896-7404, 
7S8SL] 

Ji,  SufB— IicPLian  WAsaAimES— FiTifEss  fob  Pubpobb  ImmoKo. 

An  averment  that  defendant  agreed  to  manufacture  carbureters  for 
plaintiff  la  a  skillful  mannw,  etc.,  Implied  a  warranty  that  they  should  be 
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free  from  latent  defects  resaltlng  from  nuumCactoie,  and  mercbantable  and 
fit  for  tbe  purpose  intended. 
(BO.  Not&r-For  caaes  In  pdn^  aoa  Owt  Dig.  rd.  48,  Salea«  H  77!^  178.] 

OL  SAini— I1A.IVNT  DEROTS— AOOKFTAROB  OF  OOOOB— WUVEB  Of  WABRAHTr. 

Where  the  defects  In  a  manufactured  article  were  latent  and  could 
011I7  be  determined  by  use,  tbe  vendee  did  not  by  accepting  tbem  waive 
his  rights  under  vendor's  warranties  against  defects. 

7.  Samb— lupLiED  Wabbantibs— Bbkach— Waxtkb  ow  Bbbach— Noncx  Of  Dk- 
noiB  TO  Skzxxb— RnnjBN  Of  Goods. 

Where  plaintiff  rec^ved  and  resold  a  lot  of  carbnraters  manufactured 
by  defendant  under  a  warranty  against  defects,  and  th«y  were  returned  to 
I^alntlff  as  defective  and  lie  bad  them  npaired  and  tbe  defects  remedied* 
plaintiff's  failure  to  offer  to  return  tbe  defective  carbvretera  to  defendant 
was  not  a  waiver  of  tbe  latter's  breach  ot  warranty,  alnce  It  waa  Impoaalble 
to  learn  of  tbe  defects  until  they  had  been  sold  and  naed. 

ODdmn^  J.,  dltnenting. 

Ap^l  from  Special  Tenii. 

Action  by  the  Heath  Dry  Gas  Company  ag^nst  Benjamin  Kurd  and 
others.  Fran  an  interlocutory  judgment  sustaining  a  demurrer  to  a 
part  of  the  answer,  defendants  appeal.  Affirmed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KEI.LOGG, 
COCHRANE,  and  SEWELL.  JJ. 

Adeibert  J.  Smith,  for  appellants. 

Edgar  T.  Bradcett.  for  respondent 

SEWELL,  J.  The  defendant  does  not  claim  that  the  defense  de- 
murred to  is  sufficient,  but  raises  the  objection  that  the  ccMnplaint  itself 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  It  is 
well  settled  that  -such  an  objection,  if  well  taken,  is  not  only  a  cc»nplete 
answer  to  the  demurrer,  but  should  result  in  the  dismissal  of  the  com- 
pbmt  People  v.  Booth,  32  N.  Y.  397. 

The  only  question,  therefore,  to  be  considered  upon  this  appeal,  is 
whether  a  cause  of  action  is  stated  in  the  complaint  The  ^legations 
of  ^e  c(»nplaint,  summarized,  are  that  the  plaintiff  and  the  defendants 
entered  into  a  contract,  whereby  the  defendants  agreed  to  construct 
carbureters  for  the  plaintiff  in  such  lots  as  should  be  ordered ;  that  the 
carbureters  were  to  be  constructed  in  a  careful,  workmanlike,  and  skill- 
ful manner;  that  the  plaintiff  ordered  225  carbureters  to  be  con- 
structed by  the  defendants ;  that  the  defendants  constucted  and  deliv- 
ered 151 ;  that  the  plaintiff,  relying  upon  said  contract  and  believing 
tibat  the  carbureters  were  constructed  in  a  careful,  workmanlike,  and 
wilful  manner,  and  not  otherwise,  received  the  same  and  proceeded 
to  and  did  use  the  carbureters  in  its  business,  and  did  sell  a  large 
number  to  its  patrons  and  customers ;  that  they  were  improperly,  care- 
lessly, unskillfuUy,  and  negligently  constructed,  and  made  useless  and 
valueless  to  the  plaintiff,  and  have  failed  in  all  respects  to  do  the 
work  intaided  to  be  done  by  them  as  provided  in  said  agreement ;  that 
the  plaintiff  was  unable  to  see  the  defects  in  the  construction  by  rea- 
son of  the  nature  of  the  construction,  the  defective  and  insufHdent  parts 
bdng  hidden  from  view  or  inspection ;  that  plaintiff  did  not  learn  of 
said  defects  until  it  had  sold  a^eat  many,  and  they  had  been  returned 
as  defective ;  that  the  plaintifT has  been  put  to  great  expense  in  hav- 
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ing  the  improper  construction  of  the  carbureters  remedied  and  repaired 
so  that  they  could  be  used  for  the  purpose  contemplated  by  the  agree- 
ment and  intended  for  them,  and  so  that  they  would  do  the  work 
intended  to  be  done  by  them  as  provided  in  said  agreement,  and  that 
the  plaintiff  has  suffered  damage  in  the  sum  of  $10,000.  Giving  these 
allegations  a  liberal  construction,  I  think  that  an  express  warranty  was 
alleged.  A  cause  of  action  is  deemed  to  be  stated  in  a  c<Hnplaint  when- 
ever the  requisite  allegations  can  be  fairly  gathered  from  all  the  avu*- 
ments,  though  the  facts  are  imperfectly,  informally,  or  argumentatively 
averred,  and  the  pleading  deficient  in  technical  langu^e.  Zabriskie 
V.  Smith,  18  N.  Y.  330,  64  Am.  Dec.  561 ;  Sanders  v.  Soutter,  126 
N.  Y.  193,  27  N.  E.  263.  No  particular  i^raseology  is  required  to  con- 
stitute a  warranty.  It  is  a  general  rule  that  whatever  a  seller  rep- 
resents at  the  time  of  a  sale  is  a  warranty.  Hawkins  v.  Pemberton, 
51  N.  Y.  198.  Here  was  a  positive  affirmation  that  the  carbureters 
should  be  constructed  in  a  careful,  workmanlike,  and  skillful  manner. 
Aside  from  this,  it  may  be  fairly  implied  from  other  allegations  of 
the  OHnplaint  that  it  was  also  agreed  that  the  carburetn^  &ould  an- 
swer the  purposes  and  do  the  work  intended  to  be  done  by  them.  I  am 
quite  clear  that  the  representations  as  to  the  construction  of  the  car- 
bureters constituted  a  warranty;  but  assuming,  as  we  may  for  the 
argument,  that  there  was  no  express  warranty,  the  complaint  contains 
a  sufficient  cause  of  action  for  the  recovery  of  damages  for  the  breach 
of  an  implied  warranty.  Under  the  averment  that  tihe  agreement  was 
with  the  manufacturer,  every  fact  essential  to  a  warranty  is  impliedly 
alleged  and  provable.  This  statement  imports  a  <^tract  or  warranty 
that  the  carbureters  shall  be  free  from  latent  defects  growing  out  of 
the  process  of  manufacture,  that  they  shall  be  merdiantable,  and  fit 
for  the  purposes  intended. 

I  can  see  no  reason  why  the  obligation  of  the  defendants  did  not, 
under  the  circumstances  in  this  case,  survive  the  plaintiff's  acceptance 
and  use  of  the  property.  Where  the  defects  are  latent  and  not  ap- 
parent on  inspection,  there  is  no  occasion  for  refusing  to  accept  the 
prc^rty,  and  it  cannot  be  presumed  from  an  acceptance  that  the  ven- 
dee intended  to  acoept  an  inferiof  article  as  a  substantial  compliance 
with  the  contract  or  as  satisfactory  to  him.  Assuming  that  the  gen- 
eral rule  is,  when  articles  are  manufactured  and  sold  under  an  execu- 
tory contract  like  the  one  in  question,  that  as  soon  as  defects  are  as- 
certained the  vendee  must  offer  to  return  the  property,  or  be  held 
to  have  waived  the  breach  of  warranty,  the  fact  that  the  plaintiff  did 
not  learn  of  the  defects  until  it  had  used  the  carbureters  and  sold  a 
large  number  makes  this  case  an  exception  to  the  rule.  Under  such 
circumstances  there  is  a  good  reason  and  an  excuse  for  retaining  the 
property,  and  the  failure  to  return  cannot  be  construed  into  a  waiver 
of  the  breach  of  contract  Carlton  v.  Lombard,  Ayres  &  Co.,  149  N. 
Y.  13T,  43  N.  E.  422 ;  Bierman  v.  City  Mills  Co.,  161  N.  Y.  482, 46  N. 
E.  866,  37  L.  R.  A.  799,  66  Am.  St.  Rep.  636. 

We  are  therefore  of  the  opinion  that  the  trial  court  correctly  held 
that  the  facts  stated  in  the  complaint  were  sufficient  to  constitute  a 
cause  of  action,  and  the  jud^g^ment  must  be  affirmed  with  costs. 

Interlocutory  judgment  aiffirmed,  with  costs,  with  leave  to  defendant 
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on  payment,  within  20  days,  of  such  costs  and  of  the  costs  in  the  court 
belov,  to  serve  an  amended  answer.  All  ccmcur,  SMITH,  F.  J.,  in 
result,  exoq>t  COCHRANE*  J.,  dissenting  in  opadaxu 

COCHRANE,  J.  I  dissent.  The  contract  of  sale  alleged  in  the 
complaint  is  executory.  The  express  warranty,  if  any,  alleged  to 
have  been  broken,  is  only  such  as  the  law  implies.  In  Reed  v.  Ran- 
dall, 29  N.  Y.  358,  362,  86  Am.  Dec.  305,  it  was  said: 

"In  legal  effect;  therefore,  the  acremcnt  as  to  which  the  breadi  wu  allied 
WM  the  same  at  the  law  would  Imply,  In  the  absence  of  worda  of  ezprew  con- 
tract It  would  be  established  optm  proof  of  a  contract  to  sell  and  deliver 
the  tobacco  at  a  future  time,  and  without  proof  of  express  words  between  the 
parties,  and,  If  express  words  were  used  between  the  parties,  yet  superadding 
to  the  terms  ot  a  contract  words  ^pressing  an  <^llgatlOD  which  the  law  Im- 
plies does  not  <9iange  the  nature  or  extoit  of  the  obligation  or  the  remedy 
upon  It" 

That  case  has  been  frequently  cited  and  discussed,  but  I  am  not 
aware  that  the  principle  involved  in  the  foregoing  quotation  has  ever 
been  questioned.  The  precise  point  was  there  involved  and  decided. 
The  complaint  was  quite  as  comprehensive  and  suggestive  of  inferences 
of  an  express  warranty  as  is  this  complaint,  but  it  was  dismissed  on 
the  opening  of  the  case,  because  it  was  not  stated  that  plaintiff  had 
offered  to  return  the  property.  In  Day  v.  Pool,  52  N.  Y.  416,  11  Am. 
Rep.  719,  Judge  Peckham,  considering  Reed  v.  Randall,  said  it  was 
not  a  case  of  warranty.  He  also  said  that  case  "would  l^ve  been  de- 
cided the  other  way  had  there  been  an  e3q)ress  warranty  as  to  the  qual- 
ity of  the  tobacco.  The  court  held  there  was  no  warranty  and  that 
was  the  ground  of  the  judgment"  Although  the  defects  in  the  prop- 
erty involved  herein  were  not  discoverable  when  the  property  was  re- 
ceived by  plaintiff,  the  complaint  shows  that  such  defects  were  sub- 
sequently discovered,  and  the  plaintiff  then  exercised  dominion  over 
the  property  without  offering  to  return  it.  It  also  appears  from  the 
complaint  tiiat  such  property  could  have  been  returned  after  the  de- 
fects were  discovered.  To  say  that,  where  the  defects  do  not  appear 
upon  inspection,  it  cannot  be  presumed  from  an  acoeptanoe  that  the 
vendee  intended  to  zceept  an  inferior  article  as  a  compliance  witft  the 
contract,  is  merely  the  assertion  of  a  truism.  If  the  property  can  be  re- 
turned after  the  defects  are  discovered,  there  is  no  reason  in  principle 
or  on  authority  why  such  return  should  not  be  made,  although  tJie  prop- 
erty had  been  previously  accepted  in  ignorance  of  defects  not  then 
discoverable.  And  that  the  vendee  must  under  such  drcumstances 
return  or  offer  to  return  the  property  notwithstanding  its  prior  ac- 
ceptance was  expressly  held  in  tiie  case  of  Crane  Company  v.  Collins, 
103  App.  Div.  480,  93  N.  Y.  Supp.  174,  which  case  clearly  distin- 
guishes Carieton  v.  Lombard,  Ayres  &  Co.,  149  N.  Y.  137,  43  N.  E. 
422,  and  Bierman  v.  City  Mills  Company,  Iffl  N.  Y.  482,  46  N.  E. 
856,  37  L.  R.  A.  799,  56  Am.  St.  Rep.  685,  cited  in  the  prevailing 
opinion  herein.   The  court  said : 

"It  can  make  no  difference  when  the  defect  of  quality  Is  discovered.  If  the 
defect  Is  latent  and  can  only  be  discovered  by  a  use  of  the  articles,  which  use 
In  Itself  Is  a  conversion  of  the  goods  sold,  or  such  a  use  of  the  goods  that  it 
Is  impossible  to  return  them,  then,  of  course,  the  obligation  to  return  does 
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not  exist,  for  a  return  of  the  articles  sold  is  rendered  Impossible  by  relying 
upon  the  representations  of  tbe  vendor ;  and  this  was  the  case  of  Blerman  t. 
City  Mills  Co.,  supra,  and  Carletou  t.  Lombard,  Ayres  &  Co.,  supra;  but 
where,  after  the  defect  Is  dlacorered,  the  vendee  has  on  oKwrtonlty  to  return 
the  goods,  a  retratlon  of  the  goods  precludes  the  reodee  from  alleging  that 
tbe  articles  were  not  ftf  the  description  and  qoali^  piOTlded  for  in  the  con- 
tract" 

That  case  was  cited  by  this  court  approvingly  and  with  unusual 
emphasis  in  Tompkins  v.  Lamb,  121  App.  Div.  371,  106  N.  Y.  Sui^.  6. 

The  complaint  in  this  case  shows  that  such  of  the  articles  as  were 
sold  by  plaintiff  were  returned  to  it,  and  it  cannot  reasonaUy  be  claimed 
that  it  was  not  in  its  power  to  return  the  articles  to  defendants  sub- 
stantially unchanged  after  discovering  the  defects.  Hie  rule  requir- 
ing the  vendee  of  property  with  an  implied  warranty  in  an  executory 
contract  to  offer  to  return  it  is  for  the  benefit  of  the  vendor,  that  lie 
may  protect  himself  and  take  such  steps  as  he  deems  advisable  to  min- 
imize the  damages.  The  vendee  may  not  assume  to  decide  for  the  ven- 
dor that  the  latter  would  not  elect  to  take  back  the  property  because 
of  some  slight  modificati(»is,  or  because  a  few  of  many  articles  could 
not  be  returned.'  If  it  is  within  the  power  of  tiie  vendee  to  substan- 
tially return  the  property  without  prejudice  to  himself  because  of  its 
changed  oonditum  or  use,  he  diould  offer  to  do  so  before  seeking  to 
impose  on  the  vendor  a  different  liability  or  a  different  measure  of 
damages. 

If,  then,  there  is  no  express  or  collateral  warranty  alleged  in  the 
complaint  other  than  such  as  the  law  implies,  such  complaint  is  in- 
sufficient in  the  absence  of  an  all^ation  of  an  offer  to  return  the  prop- 
erty. Coplay  Iron  Company  v.  Pope,  108  N.  Y.  233,  15  N.  E.  835 ; 
Reed  v.  Randall,  supra. 


BBODin  T.  FOST. 

Supreme  Oonrt,  Appdlats  Dtvlslon,  Second  D^rtnunt  Jamuury  34,  100&> 

Daiuobs— UuBuu— Bbxaoh  or  Oohtuoi^Lom  ot  Pbofits. 

In  an  action  to  recover  for  predating  plaintiff  from  perf<»inlng  Us- 
contract,  plaintiff  cannot  prove,  as  bis  meumre  of  damages,  tlie  amomitof 
Uie  Bubcontracta  let  by  him  <ni  the  work. 
[Ed.  Note.— For  cases  in  point  aoe  Cent  Dig.  vol.  15,  Damages,  H  7^ 

m] 

Appeal  from  Municipal  Court,  Borough  of  Queens,  First  District 
Action  by  William  Brodie  against  Herman  Fost.    From  a  judgment 

in  favor  of  plaintiff,  defendant  appeals.  Reversed. 
Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS,. 

HOOKER,  and  MILLER,  JJ. 

G.  A.  Gregg,  for  appellant 
Earl  A.  Bowman,  for  respondent 

WOODWARD,  J.  The  plaintiff  has  recovered  a  judgment  against 
the  defendant  for  breach  of  contract  whereby  the  former  was  to  do- 
certain  work  on  the  tatter's  premises  for  the  sum  of  $1,128 ;  the  com- 
plaint alleging  that  after  the  plaintiff  had  begun  the  work  the  defend- 
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ant  gave  it  to  another  person  and  refused  to  let  the  plaintiff  proceed 
with  it  It  appears  from  the  evidence  that  tiie  plaintiff  had  arranged 
to  have  the  work  done  by  subcontractors,  and  over  the  objection  and 
exception  of  the  defendant  he  was  allowed  to  prove  the  amount  of  those 
subcontracts.  This  was  error,  for  which  the  judgment  must  be  re- 
versed. Profits  as  shown  by  subcontracts  do  not  constitute  the  prop- 
er measure  of  damages  in  an  action  to  recover  damages  for  preventing 
the  plaintiff  from  performing  his  contract  with  the  defendant  Stoiy 
v.  New  York  &  Harlem  R.  R.  Co.,  6  N.  Y.  86.  There  can  be  no  doubt 
that  this  improper  measure  of  damages  was  adopted,  for  the  justice 
refused  to  allow  the  defendant  to  prove  the  reasonable  value  of  the 
work. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered;  costs  to 
abide  the  event  All  concur. 


SMITH  T.  NIDW  JBBSSIT  &  H.  B.  BT.  &  VERBX  00. 
<Siipraiie  Oonrt,  Appellate  DlTlsUm,  Flnt  D^artinent   Jamiarr  24,  lOOB.) 
Dahaqbs— PxBsonAX.  iNjTJXisa— PnraicAL  Bzahihatioii— Rsnmu  to  Bdbios 

TO  EXAMXHATIOn— STBIEINO  OUT  COICFIAIKT. 

In  an  action  for  pencnul  injuries,  where  plaintiff  reuses  to  tnlunlt  to 
the  physical  examination  antborlzed  by  Code  CIt.  Proa  |  873,  ainl  ortov 
ed  1^  to  court  t3ie  complaint  may  be  itrldm  out 

[Xld.  Note^Vw  cases  In  point  see  Gent  Dig.  vol.  IB,  Damages,  |  681.] 

Appeal  fnnn  Special  Tenn. 

Action  by  Grace  L.  Smith  against  the  New  Jersey  &  Hudscm  River 
Railway  &  Ferry  Company.  From  an  order  denyii^  a  motion  to  pun- 
ish plaintiff  as  for  contempt,  defendant  appeals.  Modified. 

Argued  before  PATT^SON,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Clarence  E.  Thomall.  for  appellant 
Thomas  C.  McDonald,  for  respondent 

PER  CURIAM.  The  plaintiff  should  not  be  allowed  to  prosecute 
her  action  if  she  persists  m  her  refuse  to  submit  to  the  examinaticm 
authorized  by  Code  Civ.  Proc.  §  873,  and  ordered  by  the  court  Nor 
should  Ihe  action  be  kept  alive  indefinitely.  The  defendant  is  entitled 
to  have  it  promptly  and  finally  disposed  of. 

The  order  appealed  from  will  be  modified,  so  as  to  provide  that  the 
complaint  be  stricken  out  unless  the  plaintiff  shall  within  20  days  after 
the  service  of  the  order  upon  her  attorney,  and  upon  due  notice  to 
the  attorney  for  the  defendant,  submit  herself  to  a  further  and  thor- 
ough physical  examination  by  the  physician  heretofore  appointed, 
widi  $10  costs  and  disbursements  to  appellant 
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(12S  App.  DlT.  17^) 

PEOFLB)  r.  FCOBL 

(Supreme  Oonrt,  Appellate  DlTlsltm,  IVmrUi  D^Mrtment   January  8,  1906J 

1.  HOHIOIDB— MuBDra— Etidercb. 

Evidence  held  to  sbow  that  a  peraon  accused  of  murder  was  not  the 
aggressor  In  the  first  Instance. 
[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  toL  28,  Homicide.  1  607.] 

S.  Obuirai.  Law— Appeal— Dibcbbtior  or  Cottbt— luPBACHiCEnT  or  Witnbbs. 

In  a  criminal  case,  the  discretion  of  the  court  as  to  admission  of  evl- 
dence  on  cross-examination  to  impeach  a  witness  Is  subject  to  review. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  16.  Criminal  Law,  | 
9064.1 

S.  WlTKIfiSKS— lUPSAOBSCElfT— CHASACnCB— DisoBEnon  OF  CouKr. 

In  a  murder  case,  wbere  a  witness  testlfled  tliat  accused,  some  tboe 
prtor  to  the  homldde,  while  In  company  with  a  certain  woman,  had 
thrown  deceased  down  and  choked  him,  which  oocorrence  acoosed  denied, 
eridoice  waa  admissible,  in  the  dlscretloD  of  the  court,  to  Impeach  the 
character  of  the  principal  witness  for  the  prosecution  that  he  frequently 
visited  houses  of  111  repute  and  consorted  with  low  womffli.  especially 
where  the  deposittoa  of  the  woman  with  accused  at  the  time  of  the  al- 
leged assault  which  was  used  on  a  modem  for  a  new  trial,  and  In  which 
she  denied  that  she  bad  ever  seen  accused,  was  given  little  weight  on 
account  of  her  bad  character,  although  the  ezchiBlwk  of  mdi  Impeaching 
evidence  might  not  be  alone  reversible  error. 

[Ed.  Note.— For  cases  In  point  aee  Cent.  Dig.  vol.  BO.  Witnesses,  {  1125J 

<  CBOflNAZ.  Law— TBIAIr-GONDtrCT  or  GOUBT— PeBJUDICIAI,  RBMABKa. 

Remarks  of  the  court  intimating  that  counsel  was  attempting  to  tell 
a  witness  what  answer  was  desired  to  a  question,  and  that  be  was  repeat- 
ing a  witness'  answer  Incorrectly,  are  impnqier. 

[Ed.  Note.— For  cases  In  point  see  Gent  Dig.  vol.  14,  Chrlmlnal  Law,  | 
1D22.] 

S.  Same— EviDEKGB— CoNrassioNs— Fbilzuinabt  ExAuinAnon  as  to  Coicpi- 

TERCT. 

Where  evidence  of  a  o(nifefl»i<m  by  accused  Is  offered,  the  dtfense  Is  en- 
titled to  a  preliminary  examination  of  the  witness  to  ascrartaln  Its  com- 
petency* 

[Ed.  Note^For  cases  In  point,  see  Gmt  Dig.  voL  14^  Orlmlnal  Law,  | 
1216.] 

0.  Same— EviDKHOE— EzFiiiiiEiiTS—EFFEOT  ov  Gun  Shots  —  SiMiLABiTT  or 

CONDmOllB. 

In  a  murder  case,  where  a  material  question  was  the  dlstence  from 
which  sboto  which  killed  deceased  were  fired,  evidence  of  an  experiment 
performed  by  cutting  pieces  of  ctoth  from  a  new  garment  moistening 
ttwm  to  approximately  the  same  degree  as  deceased's  clothing,  and  pierc- 
ing them  with  the  same  kind  of  revolver  ai^  cartildgea  on  a  day  when 
the  atmnapherlc  conditions  were  similar  to  those  existing  at  the  time  of 
the  bomtdde,  was  competent  as  a  foundation  fbr  an  inference  as  to  the 
dlstence  from  whltih  a  shot  passing  through  deceased's  dothlng  was  fired, 
but  not  as  to  the  distance  from  which  a  shot  was  fired  which  took  effect 
in  the  head,  since  to  make  sach  evidence  admissible  the  circumstances 
and  ccmdltlons  must  be  similar. 

[Ed.  Note.— EVnr  cases  In  point  see  Cent  Dig.  vol,  14,  Criminal  Law, 
1854.] 

T.  Save— InvBBEiTOB  raoic  Failubb  to  Call  Witness— InsTBtTonoiis. 

In  a  murder  case,  where  the  coroner  who  was  present  at  the  autopsy 

testified  that  there  was  no  evidence  of  powder  marks  upon  the  skin 
around  the  wound,  and  physicians  who  performed  the  autopsy  and  who 
were  sworn  before  the  grand  Jury  were  not  put  upon  the  stend,  though 
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present  In  court,  bdcI  a  matter  fn  dlqmte  was  the  nearness  of  deceased  to 
accused  when  a  second  sbot  was  fired  as  bearing  on  the  question  whether 
It  was  fired  during  a  struggle,  or  after  It  had  ended,  It  was  error  to  refuse 
to  charge  that  the  Jury  should  take  Into  conslderatton  the  fact  that  the 
physlclanB  were  not  examined  In  determining  whether  or  not  their  would 
hare  testified  to  ttte  contrary,  since,  while  no  presumption  of  law  might 
arise,  from  the  failure  to  call  them,  that  they  would  testify  contrary  to 
file  coroner.  It  waa  a  dronmstence  which  the  jury  could  consider. 

TEd.  Noto^ — For  cases  In  ptHnt,  see  Gent  Dig.  vol.  14^  Orlmlnal  Law,  | 

1865.] 

8.  HouioiDi— Jdotifiabu  Hohiozd»— EiuJHa  in  Actual  Rxbistahoe  or 
ArrmixT  to  Couut  Felony. 

Accused,  who  was  attacked  In  the  first  Instance  by  deceased  and  anoth- 
er, testified  that  they,  after  demanding  his  money,  and  after  he  bad  aAed 
to  be  let  alone,  grabbed  him,  threw  him  to  the  ground,  and,  while  one 
of  them  had  his  knee  on  accused's  abdomen,  demanding  hie  money  and 
choking  him  so  that  he  was  unable  to  breaUie,  and  the  other  had  hold 
of  bis  le^s,  he  fired,  killlnfr  deceased.  Held,  tb.it  these  facts,  if  so  found 
by  tbe  juTy,  established  tbat  the  homicide  was  Justifiable,  under  Pen. 
Code  I  205,  providing  that  a  bomldde  shall  be  Jnstlflable  whai  committed 
in  tbe  actual  resiatanoe  of  an  attempt  to  oommit  a  telony  upon  tbe  slayCT, 
In  bla  presence. 

[Ed.  Note.— For  cases  In  point,  aee  Gent  Dig.  voL  38.  Homicide,  II 

155-157.] 

8;  Sake— Trial— iNBTBnonoHB. 

Under  such  circumstances.  Instructions  which,  after  stating  Ute  law  aa 
to  justifiable  homicide,  add  the  role  that  before  a  person  can  justify  tak- 
ing life  In  self-defense  he  must  show  reasonable  ground  for  believing  that 
be  waa  In  great  peril,  that  the  killing  was  neeeasary  for  bte  escape,  and 
that  no  other  means  were  open  to  him,  and  that  bis  duty  was  to  STOid 
the  attach  by  all  means  wlthto  his  power,  are  erroneous,  since  they  leave 
tbe  Jury  to  speculate  upon  whether  accused  had  r^sonable  grounds  for 
believing  he  was  In  great  peril,  while  the  facts  In  evidence,  If  bcAleved,  of 
themselves  established  not  only  aocusad's  great  peril,  bnt  tiiat  tbe  boml- 
dde was  Justifiable  In  law. 

[Ed.  Note.— For  cases  in  point,,  see  Oent  Dig.  voL  as,  Homldde,  H 

IOl  Same— Dmr  or  Slatbb  Bdobi  Knxina  ni  Bebibuiioi  or  Attbcet  to 
CouicxT  FsLonr. 

Accused  in  his  position  of  peril  was  not  called  upon  to  weigh  with  nice- 
ty the  question  whether  an  outcry  at  other  means  short  of  taking  his  as- 
sailant's life  would  prevent  the  robb«7. 

[Ed.  Note^For  cases  in  point,  see  Oent  Dig.  toL  86,  Homlctdfc  M  164- 
167.] 

UgLouuui,  p.  J.,  and  Spring,  J.,  dissenting. 

Appeal  from  Trial  Term,  Jeflferson  County. 

Francesco  Fieri  was  convicted  of  murder  in  the  second  degree,  and 
appeals.    Reversed,  and  new  trial  granted. 

The  defendant  was  Indicted  by  &  grand  Jury  of  Jefferson  county  at  a  Trial 
Term  of  the  Supreme  Court,  held  In  and  for  said  county  Id  October,  1005,  for 
the  crime  of  murder  In  the  first  degree,  for  having  on  tbe  8d  day  of  Septem- 
ber, 1905,  at  tbe  dty  of  Watertowu,  In  said  county,  killed  one  Charles  G. 
Babcock,  and,  as  It  Is  alleged,  under  such  circumstances  as  to  constitute  tbe 
crime  charged,  nie  Jury  found  the  defendant  guilty  of  murder  in  the  second 
degree.  This  appeal  brings  up  for  review  tlw  overruling  of  the  defoidant's 
demurrer  to  the  indictment,  Pendant's  diallenge  to  tlie  panel  of  Jnmra,  the 
velflAit  of  the  evidence,  the  exceptions  taken  by  tbe  defendant  as  to  the  ad- 
108M.X.S.— 27 
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mission  and  rejection  of  evidence,  and  as  to  the  charge  and  refuaal  to  c 
and  also  the  refusal  of  the  court  to  grant  a  new  trial  upon  newly  dlK< 
evidence. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING.  WILLIE 
KRUSE,  and  ROBSON,  JJ. 

E.  R.  Wilcox,  for  appellant 

Fred  B.  Pitcher,  Dist.  Atty.,  for  the  People. 

KRUSE,  J.  We  all  agree  that  the  learned  trial  justice  was 
in  overruling  the  defendant's  demurrer  to  the  indictment,  and  in  i 
ing  to  sustain  his  challenge  to  the  panel  of  jurors.  There  is,  how 
a  division  among  us  upon  other  questions  so  serious  and  of  si 
character  as  to  lead  to  opposite  conclusions  in  the  disposition  o 
appeal.  ^ 

The  three  principal  characters  who  figure  in  this  tragedy,  are  '. 
cesco  Fiori,  Charles  G.  Babcock,  and  Thomas  J.  Moulton.  Fio: 
the  shooting.  Babcock  was  killed,  and  Moulton  was  present  2 
shooting,  and  is  the  principal  witness  for  the  prosecution.  Fior 
17  years  of  age,  an  Italian  by  birth,  a  common  laborer,  and  had 
in  this  country  about  three  years.  Babcock  was  20  years  old 
Moulton  13.  Babcock  and  Moulton  were  close  and  intimate  fr 
and,  as  Moulton  testifies,  drank  considerable  together;  went  to  | 
of  public  resort  together,  and  frequently  got  drunk  together.  Upt 
night  in  question  Fiori,  Babcock,  and  Moulton  were  in  a  saloon 
all  three  drank  more  or  less.  They  left  the  saloon  together, 
midnight,  and  the  shooting  occurred  about  an  hour  later.  Both 
cock  and  Moulton  seem  to  have  been  without  money,  practically 
they  left  the  saloon.  Fiori  had  a  $5  bill  changed  in  the  saloon 
there  was  found  in  his  pocketbodc  after  his  arrest  nearly  $10.  D 
all  the  time  they  were  together,  up  to  just  previous  to  the  sho 
there  does  not  seem  to  have  been  the  slightest  disagreement  a 
them.  They  treated  each  other,  and  seem  apparently  to  have 
upon  the  friendliest  terms.  When  they  left  the  saloon  they  went 
Arsenal  street  and  through  the  public  square,  a  little  beyond  Fi 
street,  to  the  railroad  shanty.  Babcock  went  into  the  shanty  fc 
purpose  of  lighting  a  cigarette  apparently.  Then  they  came  ba< 
ward  Factory  street,  where  they  separated;  Moulton  leaving  tl: 
fendant  and  Babcock.  It  is  contended  on  behalf  of  the  prosecutio: 
the  defendant  wanted  to  get  rid  of  Moulton;  that  he  had  sugges 
Moulton  that  he  had  better  go  home ;  and  that  after  Moulton  le 
defendant  lured  Babcock  to  a  dark  place,  by  a  roundabout  way,  ii 
ing  to  kill  him  out  of  revenge  for  a  wrong  that  Babcock  had  don 
about  two  months  before,  and  that  he  accomplished  his  purpose, 
defendant  admits  the  shooting,  but  contends  that  Babcock  took  Y 
this  place,  and  that  Moulton  and  Babcock  attacked  him  there  ai 
tempted  to  rob  him ;  that  what  he  did  was  done  in  defending  hi 
and  was  justifiable,  or  at  all  events  not  criminal.  Defendant  te 
that  after  leaving  the  saloon  Babcock  took  hold  of  his  arm  o 
side,  and  Moulton  on  the  other ;  that  they  went  down  the  street,  ( 
way  saying,  "You  are  my  friend,  you  are  my  friend" ;  that  just  1 
Moulton  left  them  Moulton  and  Babcock  stepped  aside  and  U 
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and  that  he  could  not  hear  what  they  said.  Moulton,  upon  cross-ex- 
amination, admitted  that  he  and  Bat)cock  may  have  stepped  off  three 
or  four  steps,  but  stated  that  he  was  unable  to  recollect  whether  they 
had  any  conversation.  The  defendant  further  testified  that  he  said 
it  was  late,  and  he  wanted  to  go  home,  and  Babcock  told  him  to  come 
on.  Moulton  testified  that  the  defendant  said  that  he  (Moulton)  had 
better  go  home,  but  would  not  swear  that  he  did  not  say  that  he  was 
going  home;  that  he  talked  brokenly,  and  it  was  hard  to  understand 
him'.    Moulton  testified  further  that,  when  he  left  Babcock,  he  said, 


that  he  did  not  go  home.  He  says  that  the  defendant  and  Babcock 
went  back  through  the  public  square,  down  Court  street,  and  stopped 
in  front  of  the  Seymour  house  at  the  corner  of  Court  and  Massey 
streets,  going  a  distance  of  about  a  half  a  mile;  that  he  followed  them, 
and  was  about  40  feet  behind  them  all  the  way  to  where  they  stopped, 
when  he  went  by  apparently  tmobserved  by  them;  that  he  intended 
to  get  by  without  being  seen.  A  policeman  testified  that  he  saw  the 
three,  and  that  Babcock  was  intoxicated,  but  the  other  two  were  not. 
Aloulton  passed  on  to  the  railroad  track.  He  looked  around  to  see  if 
they  were  coming,  and  saw  them  coming  toward  him.  He  continued 
on  across  the  railroad  track,  over  the  bridge  across  the  river,  to  Main 
street;  Babcock  and  the  defendant  following  him.  They  turned  into 
Main  street,  and  Moulton  hid  behind  a  tree,  where  it  was  dark,  near 
a  drug  store;  Babcock  and  the  defendant  passing  on  ahead  of  him. 
It  is  not  contended  that  the  defendant  knew  that  Moulton  was  fol- 
lowing, or  ahead  of  or  near  them,  and  Moulton  disclaims  that  there 
was  any  understanding  between  him  and  Babcock  that  he  should  fol- 
low, or  any  signaling  between  them  when  he  was  ahead,  and  the  de- 
fendant and  Babcock  were  behind.  He  insists  that  neither  the  defend- 
ant nor  Babcock  knew  that  he  was  near  them  until  they  reached  the 
vicinity  of  the  place  where  the  homicide  occurred,  and  to  which  atten- 
tion will  now  be  called.  After  the  two  passed  the  tree  where  Moulton 
was  hiding,  he  followed  along  behind  them,  on  Main  street,  to  Moulton 
street,  a  distance  of  about  500  or  600  feet.  He  heard  Babcock  saying 
to  the  defendant,  "You  are  a  friend  of  mine."  There  was  no  quarrel 
or  contention,  no  unpleasantness.  He  saw  them  go  down  Moulton 
street,  a  distance  of  about  100  feet  or  a  little  more,  to  a  bend  by  the 
telegraph  pole,  where  they  stopped.  He  says  that,  when  they  turned 
down  Moulton  street,  they  were  about  30  feet  ahead  of  him ;  that  he 
continued  to  walk  up  to  them  until  he  arrived  about  3  feet  from  them ; 
that  there  was  no  quarrel  or  loud  talk  until  they  stopped ;  that  he  then 
heard  Babcock  say  to  the  defendant,  "You  have  been  following  me  for 
my  money" ;  that  he  walked  up  to  them,  and  said,  "Here,  here,  what's 
this?  What's  the  matter  with  you  fellows?"  and  that  when  he  said 
that  the  defendant  ran  out  into  the  middle  of  the  road,  and  up  the 
street,  and  stopped;  that  at  that  time  he  (Moulton)  was  standing  down 
by  the  side  of  the  telegraph  pole;  that  Babcock  stepped  off  the  walk; 
that  just  as  the  defendant  stopped  Babcock  started,  and  said,  "Don't 
think  I  am  afraid  of  you" ;  that  the  Italian  kept  running  back,  and  when 
they  met  each  other  they  clinched;  that  the  Italian  had  something  in 
his  hand ;  that,  as  Babcock  stepped  off  the  walk,  he  went  up  the  street 


"Good  ni^ht,"  and  started  home^ 


Factory  street,  but  admits 
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on  a  kind  of  a  run;  that  he  sts^ered;  that,  as  the  Italian  ran  back 
and  they  came  together,  they  clinched;  that  he  stef^d  beside  the  tele- 
graph pole  when  he  saw  them  running,  and  stood  there  when  they 
clinched ;  that  they  were  just  about  half  bent  over  when  he  heard  a  shot ; 
that  he  jumped  behind  the  pole  for  a  few  seconds,  looked  agmn,  and 
saw  the  defendant  running;  that  he  saw  Babcock  lying  there  on  the 
ground ;  that  he  stayed  behind  the  pole  until  the  Italian  was  gone,  and 
then  halloed  to  Babcock,  and  there  was  no  answer;  that  he  kept  hal- 
loinsf,  calling  him  b^  name,  "Charlie,"  but  there  was  no  response. 
Upon  cross-examination  he  stated : 

"Wboi  I  bear  Charlie  say  sometbtng  about  money,  I  walks  up  to  tbem  and 
I  Bays:  'Here,  what's  this  about?  What's  the  matter  with  jona  Mlowsr  or 
BMnethlng  like  tiuit 

"Q.  Wbom  did  you  Bay  that  to.  Charlie  and  the  Italian  both?  A.  Tee,  sir. 

"Q.  They  weren't  quarreling  then,  were  they?  A.  No,  sir. 

"Q.  Didn't  have  their  hands  on  each  other?  A.  No,  att.  •  •  *  And 
when  I  made  the  remark,  'What's  this?  Whafs  thlsF  they  botti  tamed  around, 
and  saw  me.   Tbey  must  haTe  seen  me. 

"Q.  And  then  what  was  the  next  thing  that  occurred 'after  the  Italian  and 
Charlie  turned  around  and  saw  you?  Was  anything  more  said?  A.  No,  sir. 
The  Italian  ran  out  Into  the  road." 

That  Babcock  chased  him,  following  close  behind  the  defendant 
That  the  shot  was  fired  when  th^  clinched.  That  the  defendant  ran 
into  the  road  toward  the  light.  That  it  was  quite  dark  down  by  the  tel- 
egraph pole.  He  admitted  that  at  that  time  he  (Moulton)  did  not  have 
a  cent  and  Babcodc  had  but  five  cents. 

What  occurred,  according  to  the  defendant's  testimony,  may  be  best 
stated  in  his  own  words.  He  testified : 

"Aa  soon  as  we  got  here  In  the  dark  spot,  I  met  Moulton  over  there,  and  I 
got  scared  when  I  saw  him.  I  was  scared  and  said:  'Why  this  one  Is  here? 
Why  should  he  be  here?  He  is  going  to  kill  me  now.'  As  soon  as  I  saw 
Moulton  here,  I  was  scared.  Moulton  says  to  him:  'He's  got  money.  He's 
got  money.'  Charlie  said  to  me:  'I  want  your  money.'  I  said  to  him: 
'Leave  me  alme.  leave  me  aloneb  I  want  to  go  home.'  I  made  four  or  five  ae 
six  steps  to  return  this  way.  and  when  I  was  going  this  way  I  saw  Mooltcm 
grabbing  me,  and  I  stepped  In  this  way,  and  tamed  back.  [Witness  lUns- 
tratea.]  I  returned  back  because  I  saw  Moulton  coming  that  way.  Charlie 
grabbed  me  by  the  1^  In  this  way,  and  threw  me  on  the  ground  this  way, 
and  grabbed  me  by  the  neck  and  bad  bis  knee  on  my  abdomen,  and  MonltoD 
grabbed  me  by  the  feet  He  says :  'Give  me  your  money,  give  me  your  money, 
sou  of  a  bitch.  I  want  to  kill  you.'  I  couldn't  breathe  because  be  grabbed  me 
strongly  on  my  neck.  I  was  doing  this  way  [Illustrating],  and  my  eyes  were 
stlcktag  out  I  did  this  way,  and  I  went  this  way,  and  I  shot  In  the  air  to 
scare  them  out  I  shot  this  way,  Just  like  this  [Indicating].  When  I  shot  the 
flmt  ttm^  they  wouldn't  let  me  go.  Both  of  them  got  up  when  I  shot  ttie  other 
one  In  the  air.  Then  they  let  me  go.  Tb^  both  Reappeared,  and  I  did  this 
way  [illnstrntlng],  and  ran  away.   I  ran  down  home  when  I  ran  away." 

After  his  arrest  on  the  night  of  the  shooting,  the  defendant  denied 
that  he  did  the  shooting,  and  also  claimed,  after  being  taken  into  cus- 
tody, that  there  was  a  fourth  person  present  who  did  the  shooting, 
but  upon  the  trial  he  admitted  that  he  himself  did  it,  as  has  been  stated. 

Moulton  testified  that  he  heard  but  one  shot  fired,  but  all  the  other 
witnesses  who  heard  the  shooting  say  that  there  were  two  fired  in 
quick  succession,  and  there  is  no  doubt  that  two  shots  were  fired,  since 
there  were  two  gun  shot  wounds,  on&  just  bade  of  and  below  the  left 
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armpit>  and  another  in  the  back  of  the  head,  about  midway  between , 
the  tip  of  the  mastoid  process  and  the  point  of  bone  which  forms  sC 
prominence  at  the  back  of  the  skull,  or,  as  one  witness  puts  it,  right 
at  the  left  ear,  below  or  about  the  base  of  the  brain.  The  bullet  nOLlang 
the  first  wound  passed  entirely  through  the  body,  and  the  bullet  caus- 
ing- the  second  wound  was  found  atout  the  center  of  the  skull;  its 
course  having  been  upward  at  an  angle  of  about  32  degrees,  instead 
of  downward,  as  the  coroner  at  first  testified. 

Mrs.  Oakes,  who  had  rooms  upstairs  in  the  block  in  front  of  which 
the  shooting  occurred,  says  she  noticed  two  men  come  down  the  street, 
and  that  she  saw  one  man  turn  and  go  up  toward  Main  street,  and 
then  come  back;  that  she  did  not  know  what  the  other  did;  that  she 
heard  two  shots ;  did  not  see  who  did  the  shooting ;  and  that  she  got 
bade  from  the  window  just  as  he  started  to  run.  She  was  unable  to 
describe  the  man  whom  she  saw  running.  She  was  asked  the  question 
whether  the  man  whom  she  saw  running  at  last  across  the  street,  and 
down  Main  street,  was  the  same  man  whom  she  had  seen  go  up  Main 
street,  and  she  replied  that  she  could  not  tell.  Being  further  ques- 
tioned upon  the  same  subject,  she  said  she  could  not  tell  for  certain; 
that  it  looked  like  the  same  one,  and  upon  being  further  pressed,  and 
asked  to  give  her  impression,  she  said  that  she  thou^^t  it  was  the 
same  (me.  She  further  stated  that  she  did  not  see  any  other  person 
come  down  ihe  walk  after  the  two,  and  tiiat  she  did  not  hear  any  such 
exclamations  as  Moulton  testified  he  made,  and  that  she  was  rocking 
her  child. 

Other  witnesses  who  lived  in  the  neighborhood,  and  heard  the  shoot- 
ing, called  by  the  prosecution,  stated  that  they  heard  no  halloing  or 
calling  the  name  "Charlie."  One  of  them,  a  Mr.  Welch,  who  resides 
on  the  comer  of  Moulton  and  Main  streets,  testified  that  what  first 
attracted  his  attention  was  hearing  the  words,  "Throw  it,  throw  it" ;  that 
he  judged  it  was  an  English  voice.  He  heard  no  one  call  names,  or 
shout.  Mr.  Leffingwell,  who  also  lives  on  the  comer  of  Main  and 
Moulton  streets,  in  this  same  block,  testified  that  he  was  awakened  by 
hearing  some  tJilking;  that  he  heard  some  one  say,  "Leave  me  alone," 
or  "Go  home" ;  that  tiiat  was  all  the  words  he  could  catch ;  that  it  was 
not  plain  English ;  that  all  he  heard  of  the  conversation  that  he  could 
remember,  was  "Leave  me  alone"  or  "Go  home";  that  he  heard  the 
word  "home"  quite  distinctly,  and  that  it  was  in  broken  English;  that 
he  heard  no  one  say  or  yell  "Charlie"  in  a  loud  voice.  Moulton  tes- 
tified diat  he  screamed  out,  and  made  a  loud  scream,  calling  the  name 
''Charlie."  Moulton  himself  testified  that  the  defendant  could  not  talk 
English  very  well ;  that  he  had  some  difficulty  in  understanding  him ; 
that  his  language  was  broken,  and  proof  of  the  same  character  appears 
by  the  testimony  of  other  witnesses  who  heard  the  defendant  talk, 
and  it  is  also  quite  evident  from  defendant  having  g^ven  his  testimony 
through  an  interpreter. 

Without  further  detailing  the  testimony  as  to  what  transpired  at 
the  time  of  the  shooting,  and  prior  thereto,  it  may  be  stated  generally 
that  the  proof  fairly  shows  tiiat  the  defendant  was  not  the  aggressor 
in  the  finst  instance,  and  it  may  well  be  that  the  defendant  was  at- 
tacked by  MoultCKi  and  Babcodn,  and  that  they  attempted  to  rob  him. 
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as  he  claims,  nor  is  it  at  all  certain  that  the  jury  would  have  found 
the  defendant  guilty  of  the  crime  of  which  he  was  cOTivicted,  except 
for  the  evidence  to  which  attention  will  now  be  called.  Miles  Sedore, 
a  resident  of  Canada,  and  a  friend  of  Babcock,  came  voluntarily  into 
this  state  at  the  request  of  the  district  attorney,  attended  the  trial, 
and  testified  that  he  was  at  Watertown  for  four  or  five  days  in  July, 
1905 ;  that  on  the  4th  of  July,  which  was  about  two  months  before  the 
shooting',  he  saw  the  defendant  with  Emily  Olney,  whom  the  witness 
characterized  as  Charlie  Babcock's  girl;  that  Babcock  followed  and 
stepped  up  between  them,  and  threw  the  defendant  to  the  ground, 
and  chokwl  him ;  that  he  (the  witness)  pulled  Babcock  off,  defendant 
ran  away,  and  Babcock  followed  with  the  girl;  that  he  and  Babcock 
went  to  Syracuse  that  night,  and  finally  arrived  at  NajKinee,  Canada, 
where  he  (Sedore)  resided,  the  17th  or  18th  of  August.  This  occurred 
about  midnight,  and  witness  admitted  that  he  had  never  seen  the  de- 
fendant before,  nor  since  that  time  until  he  saw  him  in  court;  that  he 
and  Babcock  were  drunk  together  at  different  times ;  that  Babcock  was 
drunk  upon  this  occasion,  but  he,  the  witness,  was  not,  although,  as  he 
puts  it,  "feeling  pretty  good."  The  circumstances  to  which  the  wit- 
ness testified  as  having  occurred  on  the  night  of  the  4th  of  July  were 
important,  if  true^  not  only  upon  the  question  of  motive  and  the  degree 
of  crime,  if  any,  was  committed  by  the  defendant,  but  also  upon  the 
question  as  to  whether  the  shooting  was  criminal  at  all.  This  witness 
was  the  last  witness  called  for  the  people  on  its  case.  He  was  not 
sworn  before  the  grand  jury,  and  the  defendant's  counsel  claims  tiiat 
he  was  taken  wholly  by  surprise,  and  unable  to  adequately  meet  this 
testimony  upon  the  trial.  The  defendant  himself  testified  that  no  sudi 
occurrence  as  was  sworn  to  by  Sedore  ever  occurred;  that  he  never 
was  in  the  city  of  Watertown  before  August,  1905 ;  that  he  never  saw 
Babcock  before  the  night  of  the  shooting,  and  never  knew  Moulton 
before  that  time;  that  he  never  walked  with  this  girl,  Emily  Olney, 
or  ever  knew  her ;  that  he  was  working  in  Philadelphia,  N.  Y.,  on  July 
4th.  and  called  witnesses  whose  testimony  tended  to  corroborate  him. 
It  seems  that  the  girl,  Emily  Olney,  was  at  that  time  confined  in  the 
New  York  State  Training  School  for  girls,  at  Hudson,  so  her  testi- 
mony was  not  available  upon  the  day  of  the  trial.  Subsequently  her 
evidence  was  taken  and  used  on  the  motion  for  the  new  trial ;  and  she 
testified  that  she  knew  Babcock,  but  the  last  she  saw  him  was  on  the 
afternoon  of  July  4, 1905 ;  that  she  never  knew  the  defendant,  and  never 
was  out  walking  with  him,  and  that  no  such  occurrence  as  Sedore  tesr 
tified  to  ever  happened.  A  motion  for  a  new  trial  was  made,  based 
upon  her  testimony,  and  also  upon  the  further  ground  of  other  newly 
discovered  evidence,  tending  to  show  that  Babcock  and  Moulton  made 
a  statement  on  the  evening  of  the  shooting,  and  before  they  left  the 
saloon,  that  the  defendant  had  money ;  the  particular  statement  which 
the  witness  testifies  he  overheard  being  that  Babcock  or  Moulton  said, 
one  to  the  other,  "He's  got  a  roll  on  him,  all  right,"  it  being  claimed 
that  the  statement  had  reference  to  the  defendant.  The  motion  was 
o{^osed  by  the  district  attorney,  the  affidavits  read  in  opposition  there- 
to being  largely  directed  to  the  questbn  of  the  credibility  of  the  wit- 
nesses by  whom  it  was  proposed  to  contradict  the  evidence  of  Sedore, 
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and  establish  the  statements  referred  to  made  by  Moulton  and  Bab- 
cock.  The  motion  was  denied  upon  the  ground  tiiat  the  evidence  was 
cumulative,  and  probably  would  not  change  the  verdict ;  the  court  say- 
ing, as  regards  Emily  Olney,  who  seems  to  have  been  a  lewd  woman, 
that  her  character  was  such  that  little  weight  should  be  given  to  any- 
thing she  mig^t  say.  Cotuisel  for  the  defendant  contends  that  the  mo- 
tion should  have  been  granted,  and  also  ui^s  as  grounds  for  reversal 
exceptions  to  the  charge,  and  to  the  rulings  upon  questions  of  evidence, 
and  remarks  of  the  trial  court  during  the  trial,  which  he  contends  were 
highly  prejudicial  to  the  defendant.  Some  of  them  are  without  merit, 
and  we  need  not  discuss  them.  There  are  others  which  require  some 
attention. 

The  witness  Moulton  was  asked  whether  he  frequently  went  down  <»i 
River  street  The  question  was  objected  to,  and  the  objecti<Hi  was 
sustained,  to  which  the  defendant  e»xpted.  Witness  was  then  asked 
this  question: 

"Q.  Yon  bave  vlattod  Tei7  frcqnaitly  bonses  of  tU  xtsnite?  (Bame  ot)Jec- 

tlon.) 

*The  Ooort:  I  Hditik.  yon  ongbt  to  be  able  to  understand  my  rnlli^  If 
yon  cannot  understand  It.  I  will  bave  to  state  It  In  socb  a  manner  ttaat  700 

won't  forget  it. 

"Mr.  Wiicoz:  I  do  nnderetand  It;  but  I  tbongbt  yon  threw  oot  tbe  qoea- 
tlon  becauBO  it  was  not  proved  before  the  court  that  Elver  street  was  a 
street  having  on  It  bonses  of  ill  repnte.  I  tblnk  I  have  a  right  to  show 
that  he  frequently  vlsltB  houses  of  ill  repute  and  consorts  with  low  womm  to 
4Urect  character;  that  Is  all.   I  understood,  of  course,  tbe  ruling — 

"Tbe  Court :   The  obJecUon  Is  sustained.   (Elzceptlon  for  defendant)" 

We  thmk  the  question  was  proper  (People  v.  Giblin,  116  N.  Y.  196, 
199,  31  N.  E.  1062,  4  L.  R-  A.  757 ;  People  v.  Webster,  139  N.  Y. 
73,  84,  34  N.  E.  730;  Underbill  on  Criminal  Evidence,  §  254),  al- 
though it  was  discretionary  with  the  trial  court  to  permit  the  answer 
to  be  given  (La  Beau  v.  People,  34  N.  Y.  223 ;  People  v.  Braun,  168 
N.  Y,  568,  53  N.  E.  529).  Such  discretion,  however,  is  subject  to  re- 
view in  this  court.  People  v.  Dorthy,  156  N.  Y.  237,  244.  50  N.  E.  800. 
While  we  do  not  hold  that  this  ruling  alone  requires  ihc  granting  of 
a  new  trial,  we  think  the  trial  court  might  well  have  permitted  the 
answer  to  be  given.  The  fact  diat  Emily  Olney  was  a  (Ussolute  char- 
acter seems  to  have  had  weight  in  determining  her  credibility,  and,  if 
Moulton  had  answered  the  question  in  the  affirmative,  it*  was  a  proper 
circumstance  to  be  considered,  with  others,  in  connection  with  the 
credibility  to  be  given  to  his  testimony.  Jud^e  Peckham,  in  the  La 
Beau  Case,  while  agreein|;  that  it  was  not  an  abuse  of  discretion  in 
that  case  to  reject  the  evidence,  says,  as  a  general  rule,  evidence  on 
cross-examination  tending  to  impeach  the  credibility  of  a  witness  should 


er.  Of  course,  cross-examination  may  be  carried  along  this  Ime  beyond 
reasonable  limits,  but  as  the  question  was  here  presented,  and  under 
the  circumstances  of  this  case,  we  think  the  question  was  not  subject 
to  this  criticism. 

Counsel  for  the  defendant  also  claims  that  remarks  prejudicial  to 
defendant  were  made  by  the  trial  court,  calling  attention  to  what  the 
trial  court  saul  when  ruling  upon  the  question  last  referred  to,  and 


Its  exclusion  can  rarely  be  prop- 
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Other  remarks  made  during  the  course  of  the  trial,  among  others,  the 
'  following,  whidi  occurred  luxm  the  cross-examination  of  the  witness 
SedoK,  upon  the  subject  of  his  alulity  to  identify  the  defendant: 

"Q.  To  be  perfectly  ttonest  Alif>nt  it,  yon  cannot  describe  a  feature  of  tbls 
defeudant,  can  yon?  A.  No;  not  to  be  podtlve. 

"Q.  And  yon  conl^'t  tbat  night  dther,  could  you?  A.  I  didn't  take  any 
particular  pains  to. 

"Q.  Yon  didn't  take  any  particular  notice  of  tbe  man,  did  you?  A.  Well,  I 
knew  him— 

-Q.  No,  sir. 

"Mr.  Pitcher:  I  object  to  the  connael  repeating  wbat  be  claims  is  tbe 
answer  of  the  witness.  Tta  answer  was  not,  *No,  sir.' 

"Tbe  Conrt :  I  suppose  the  counsel  states  wlut  lie  would  like  to  have  for 
an  answer. 

"Mr.  Wilcox :    I  object  to  that  remark. 

"The  Court :  In  the  Srst  place,  the  rules  of  tbe  Supreme  Conrt  forbid  re- 
peating at  all  the  answer  of  the  witness;  and,  in  tbe  next  place,  if  yon  do 
undertake  to  repeat,  you  ought  to  repeat  it  with  reasonable  faiUifubiees. 

"Mr.  Wilcox:  I  mean  to.  I  don't  wish  any  insinuation  cast  on  me  that 
I  want  to  be  unfair  at  all. 

"The  Court:  Omit  attempting  to  repeat,  and  tboi  yon  won't  make  any 
mistake. " 

If  there  was  sufficient  to  justify  the  remark  excepted  to,  it  is  not 
disclosed  by  the  record;  and  it  may  have  been  prejudicial  to  the  de- 
fendant 12  Cyc.  Law  &  Procedure,  538. 

It  is  also  contended  on  defendant's  behalf  that  evidence  of  his  con- 
fessions was  improperly  received  over  the  defendant's  objection  and 
exception.  The  evidence  of  what  the  defendant  said  was  given  by  a 
policeman ;  the  statements  being  made  in  the  presence  of  himself  and 
other  policemen  after  the  defendant  was  under  arrest  and  in  the  cus- 
tody of  the  police  officers.  That  fact  ai^[>earing,  the  defradanfs  coun- 
sel objected,  and  asked  to  examine  the  witness  preliminarily,  which  was 
refused;  the  court  saying: 

"You  can  cross-examine  later  on,  and.  If  It  turns  out  that  the  statement  was 
elicited  under  such  circumstances  as  would  make  It  incomx>eten^  you  can 
strike  tt  out" 

— to  which  ruling  defendant's  counsel  excepted.  We  think  cotinsel  was 
entitled  to  the  preliminary  examination.  People  v.  Fox,  121  N.  Y.  449, 
24  N.  E.  9^3;  People  v.  White,  176  N.  Y.  331,  360,  68  N.  E.  630; 
Woodworth  v.  Brooklyn  Elevated  R.  R.  Company,  22  App.  Div.  601, 
48  N.  Y.  Supp.  80. 

Certain  experimental  evidence  was  admitted  against  objection  and 
exception  of  the  defendant.  One  of  the  police  crfficers  cut  pieces  of 
cloth  from  a  new  garment,  and  penetrated  the  same  wilh  bullets  fired 
from  a  revolver.  He  took  a  brushbroom,  and  moistened  it  through, 
as  he  says,  to  the  extent  to  which  he  judged  Babcock's  coat  was  wet. 
The  tests  were  made  at  distances  varying  from  1  to  48  indies,  and  the 
part  of  the  fabric  immediately  surrounding  the  hole  was  cut  from  the 
garment,  and  afterwards  subjected  to  microscopical  and  chemical  ex- 
amination by  an  expert,  and  was  found  to  contain  powder.  The  expert 
admitted  that  the  kind  and  condition  of  the  powder  would  make  a  dif- 
ference in  the  combustion,  and  the  condition  of  the  atmosphere  would 
make  a  great  difference.   It  is  undoubtedly  true  that  evidence  of  this 
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character  is  admissible,  and  very  commonly  resorted  to,  but  the  cir- 
cumstances and  ojnditions  must  be  similar. .  The  rule  is  thus  stated  in 
the  American  and  English  Encyclopaedia  of  Law  (12  Am.  &  Eng.  Ency. 
[2d  Ed,]  406): 

"Wh«:e  a  party  seeks  to  show  evidence  of  expertments  that  an  allied 
remit  would  or  wonld  not  follow  from  the  conditions  proven,  the  n^riments, 
evidence  of  which  la  sought  to  be  Introdnced,  mnst  have  been  made  under  cir- 
cumstances and  conditions  similar  to  those  constituting,  as  It  were,  the 
premises  from  which  the  original  event  is  alle^  to  have  been  the  condiwlon. 
Thus,  where  a  material  question  was  the  distance  between  the  muxzle  of 
file  Sim  and  the  body  of  the  rtctim  of  an  alleged  murderons  design,  endence 
was  axcloded  of  the  result  of  experiments  as  to  powder  marks  made  qpon 
pasteboard  targets  by  firing  a  gtm  at  varying  distances  lyran  the  ground  that 
the  human  body  is  fundamentally  different  in  nature  and  texture  from  the 
sidwtance  upon  which  the  experiments  were  made." 

It  is  true  that  the  conditions  were  sought  to  be  met  with  reference  to 
the  revolver  and  cartridges  by  using  the  same  kind  as  those  used  by  the 
defendant,  and  it  was  also  attempted  to  comply  with  the  conditions 
r^rding  the  atmosphere,  for  the  test  seems  to  have  been  made  on  a 
rainy  day;  it  appearing  that  it  was  wet  and  rainy  the  night  when 
the  homidde  was  committed.  And  so  it  was  also  sought  to  briii^  it 
within  the  conditions  of  Babcock's  clothing.  It  appeared  in  addition 
that  the  portion  of  Babcock's  coat  which  the  bullet  penetrated  contained 
powder,  and  the  lapel  appeared  to  be  burned  or  scorched.  The  learn- 
ed trial  judge  referred  to  these  experiments  made  by  the  officer,  per- 
mitting the  jury  to  infer  from  the  evidence  that  the  fatal  shot  which 
penetrated  tiie  head  was  fired  when  the  muzzle  of  the  revolver  was 
more  than  48  inches  from  the  head.  We  think  that  if  the  evidence  of 
the  tests  made  by  the  police  (^cer,  and  the  result  thereof,  had  been  lim- 
ited to  tiie  first  wound  (that  which  pierced  the  garment  and  body  below 
the  armpit),  it  would  not  have  heen  harmful.  The  defendant  himself 
claimed  that  Babcock  was  near  htm  when  the  first  shot  was  fired,  and 
perhaps  the  conditions  were  sufficiently  similar  to  admit  the  experi- 
mental evidence  to  that  extent.  But  it  went'  beyond  that,  and  made 
a  comparison  with  the  tissues  of  the  head  where  the  bullet  penetrated. 
We  think  it  injected  into  the  case  an  element  of  dissimilarity,  which, 
instead  of  aiding  the  jury,  would  be  quite  liable  to  confuse  them,  as 
was  said  in  the  case  of  State  v.  Justus,  11  Or.  178,  8  Pac.  337,  50  Am. 
Rep.  470,  where  the  court  refused  to  receive  experiments  made  by  shoot- 
ing at  pasteboard  targets;  the  court  saying: 

"Where  such  evidence  has  been  held  as  admissible,  the  experiments  were 
made  with  like  means  on  the  same  kind  of  stuff  or  substance,  or  were  based 
on  a  similarity  of  conditions  or  clrcnmstances  whereby  the  results  produced 
betray  with'  some  certainty  and  uniformity  a  common  similitude  or  agreement, 
and  as  a  consequence  thereof  famish  a  safe  foundation  for  inferrace  or  the 
truth  of  the  matter  sought  to  be  estabtlsbed.** , 

We  think  the  evidence,  as  applied,  -was  not  within  the  rule  requir- 
ing similarity  of  conditions  to  make  evidence  of  that  character  com- 
petent. 

There  were  also  several  exceptions  to  the  charge.  The  coroner, 
who  was  present  at  the  post  mortem,  testified  that  there  was  no  evi- 
dence of  powder  marks  upon  the  skin,  or  of  the  ear  being  burned 
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around  the  wound  on  the  head.  It  seems  that  the  two  physicians  who 
performed  the  autopsy,  and  were  sworn  before  the  grand  jury,  were 
present  in  court,  but  not  put  upon  the  stand  by  tiie  district  attorney. 
The  trial  judge  was  requested  to  charge  that  that  fact  should  be  taken 
into  consideration  by  the  jury  in  determining  whether  or  not  they 
would  have  testified  to  the  contrary.  The  request  was  declined  and 
excepted  to.  The  nearness  of  the  deceased  to  the  defendant,  at  the 
time  the  second  shot  was  fired  was  in  dispute,  at  least  so  it  is  claimed 
by  the  district  attorney.  The  defendant  insisted  that  the  second  shot 
was  fired  at  the  time  of  the  struggle,  and  Moulton  does  not  testify 
to  the  contrary.  So  far  as  that  fact  was  put  in  dispute  at  all,  it  was  by 
the  lack  of  powder  marks  and  other  circumstances  from  which  the 
district  attorney  seeks  to  have  the  inference  drawn  that  the  stnu^le 
had  ended,  and  that  Babcock  was  some  distance  away  when  the  Uital 
shot  was  fired.  We  think  that,  under  the  circumstances,  the  defend- 
ant was  entitled  to  this  charge.  Sugarman  v.  Brengel,  68  App.  Div, 
377,  74  N.  y.  Supp.  167;  Kirkpatrick  v.  AUemannia  Fire  Insurance 
Company,  103  App.  Div.  327,  92  N.  Y.  Supp,  466,  affirmed  in  184 
N.  Y.  546,  76  N.  E.  1098;  People  v.  Smith,  113  App.  Div.  396,  99 
N.  Y.  Supp.  118.  Of  course,  eitlier  party  could  have  called  diem, 
and  very  likely  no  presumption  would  arise  as  a  matter  of  law  from 
the  failure  upon  the  part  of  the  district  attorn^  to  do  so  that  l^eir 
testimony  would  be  contrary  to  that  of  tiie  coroner.  But  it  was  a  cir- 
cumstance which  the  defendant's  counsel,  I  think,  had  the  right  to 
comment  upon,  and,  if  so,  it  was  a  prefer  circumstance  for  the  jury 
to  consider.  The  jury  might  well  have  fotmd  that  their  testimony 
would  be  less  favorable  to  tibe  people. 

The  trial  judge  read  to  the  jury  section  205  of  the  Penal  Code, 
relating  to  justifiable  homicide,  chsu-ging  them  that,  if  they  found  the 
case  to  be  one  of  justifiable  homicide,  their  verdict  must  be  for  tiia 
defendant,  saying  in  that  connection : 

"Ttie  rale  with  reference  to  tbat,  In  addition  to  the  statute  to  whldi  I  have 
called  7oar  attention,  bas  been  laid  down  by  tbe  Court  of  ^^wals  of  this 
state  In  tbe  following  language :  'Before  a  party  can  Justify  tbe  takhv  of 
life  In  self-defenae,  be  must  sbow  that  there  was  a  reasonable  ground  for 
belleTing  tbat  he  was  In  great  peril,  tbat  the  killing  was  necessary  for  bis 
escape,  and  that  no  other  safe  means  was  open  to  blm.  When  one  believes 
himself  about  to  be  attacked  by  another,  and  to  receive  great  bodily  injary, 
it  is  bis  dnty  to  avoid  the  attack.  If  in  bis  power  to  do  so,  and  tbe  rl^ts  of 
attack  for  the  purpose  of  self-defense  does  not  arise  until  be  has  dtme  erery^ 
thing  In  his  power  to  avoid  its  necessity.'  ** 

Under  the  first  subdivisimi  of  that  section,  the  defendant  had  the 

right  to  kill  Babcock  in  the  lawful  defense  of  himself,  if  there  was 
reasonable  ground  to  apprehend  a  design  upon  Babcock's  part  to  com- 
mit a  felony,  or  to  do  him  some  great  personal  injury,  and  there  was 
imminent  danger  of  such  'design  being  accomplished.  Under  the 
second  subdivision  such  a  homicide  was  also  justifiable  in  the  actual 
resistance  of  an  attempt  to  commit  a  felcmy  upon  the  defendant  The 
entire  subdivision  reads: 

"(2)  In  tbe  actual  resistance  of  an  attempt  to  ccunmlt  a  felony  upon  tiie 
slayer.  In  his  presmc^  or  jxpoa  or  In  a  dwelling  or  otlwr  plaoe  of  atmle  In 
which  be  li.** 
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The  undisputed  evidence  shows  that  the  defendant  was  attacked 
in  the  first  instance.  The  defendant  also  testified  that  both  Babcock 
and  Moulton,  after  demanding  his  money,  and  he  had  asked  to  be  let 
alone,  and  to  go  home,  grabbed  him ;  threw  him  to  the  ground ;  that 
Babcock  had  his  knee  on  his  abdomen,  demanding  his  money;  and  that 
he  was  unable  to  breathe,  and  he  then  shot.  Counsel  for  the  defend- 
ant requested  the  court  to  charge  that,  if  the  jury  find  that  Babcock 
at  the  time  the  fatal  shot  was  fired  was  actually  trying  to  rob  the  de- 
fendant of  his  money,  they  must  find  a  verdict  of  not  guilty,  and  acquit 
the  defendant,  to  which  the  court  replied : 

"That  I  charge,  callbiK  attmtioa  again  to  what  I  read  from  the  Court  of 
Appeola" 

Similar  requests,  embodying  the  facts  in  substance  as  the  defendant 
claimed  them  to  be,  were  made,  and  the  same  reply  given  to  each 
of  them,  counsel  for  the  defendant  also  calling  attention  to  the  fact  that 
he  did  not  claim  that  the  shooting  was  justifiable  in  self-defense, 
under  section  26  of  the  Penal  Code,  but  that  it  was  justifiable  under 
the  provisions  of  section  205.  Exceptions  were  taken  to  the  charge  as 
made,  and  particularly  to  the  refu^  to  charge  the  requests,  and  to 
the  qualifications  made  by  reading  the  excerpts  from  the  Court  of  Ap- 
peals decisions.  Blackstone  in  his  Commentaries  (4  Bl.  Com.  180), 
after  stating  that  homicide  committed  for  the  prevention  of  any  forcible 
and  atrocious  crime,  is  justifiable  by  the  law  of  nature,  and  also  by  the  • 
law  of  Ei^land,  says  that  if  any  person  attempts  the  robbery  or  mur- 
der of  another,  and  should  be  killed  in  such  attempt,  the  slayer  should 
"be  acquitted  and  discharged;  and  then  points  out  the  distinction  be- 
tween such  a  homicide,  and  homicide  in  self-defense,  or  se  defendendo 
upon  a  sudden  affray,  saying  that  the  latter  is  also  excusable  rather 
than  justifiable  by  the  English  law,  and  that  such  a  species  of  self-de- 
fense must  be  distinguished  from  that  calculated  to  hinder  the  per- 
petration of  a  capital  crime,  which  is  not  only  a  matter  of  excuse,  but 
■of  justification;  that  to  excuse  homicide  by  a  plea  of  self-defense  in 
such  a  case  it  must  appear  that  the  slayer  had  no  other  possible,  or  at 
least  probable,  means  of  escaping  from  his  assailant.  This  same  dis- 
tinction is  made  by  Bishop,  in  his  work  on  Criminal  Law.  Bishop  on 
Criminal  Law,  §§  840,  841,  849,  867.  And  so  it  was  early  provided 
"by  statute  and  incorporated  in  the  Revised  Statutes  of  this  state  that 
homicide  should  be  justifiable  when  committed  by  a  person  when  re- 
sisting an  attempt  to  murder  him  or  to  commit  any  felony  upon  him 
■(2  Rev.  St.  p.  660,  §  3,  subd.  1),  although  it  was  also  provided  that  a 
person  who  unnecessarily  kills  another  while  resisting  an  attempt  of 
such  other  person  to  commit  a  felony,  or  to  do  any  other  unlawful  act, 
should  be  deemed  guilty  of  manslaughter  in  the  second  degree  (2  Rev. 
"St.  p.  661,  §  11).  We  think  this  same  distinction  is  carried  into  the 
provisions  of  the  Penal  Code  as  is  manifest  from  a  reading  of  subdivi- 
sions 1  and  2  of  section  205.  We  need  not  now  point  out  to  what  ex- 
tent the  rules  of  the  common  law  have  been  changed  by  statute,  nor  do 
we  say  that  the  statements  read  from  the  opinions  in  the  Court  of 
Appeals  may  not  apply  to  this  case.  But  if  the  defendant  was  thrown 
40  the  ground,  and  Babcock  and  Moulton  were  actually  robbing  him. 
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as  he  claims,  he  had  the  right  to  resist  being  robbed,  and  to  use  what- 
ever means  lay  within  his  power  necessary  to  that  end ;  and,  if  the  facts 
were  as  the  defendant  claimed  them  to  be,  and  embodied  in  Uiese  various 
requests,  and  the  jury  so  found  them,  they  established  not  only  that 
the  defendant  was  in  great  peril,  as  that  term  is  used  by  Cotirt 
of  Appeals,  but  that  the  homicide  was  justifiable  in  law,  as  declared 
and  applied  in  the  decisicms  of  the  Court  of  Appeals;  and  the  jury 
should  not  have  been  left  to  speculate  upon  the  question  as  to  whether 
the  defendant  had  reasonable  grounds  for  believii^  that  he  was  in 
great  peril,  if  they  found  these  facts.  The  jury  might  well  get  the 
impression  that  the  defendant  having  but  $10  upon  his  person  was  not 
in  great  peril,  and  that  the  killing  was  not  necessary ;  that  he  should 
rather  have  submitted  to  being  robbed  than  take  the  life  of  the  per- 
son robbing  him.  Judge  Allen,  in  Ruloff  v.  People,  45  N.  Y.  213— 
230),  TOmmenting  upcm  the  provision  contained  in  the  Revised  Stat- 
utes making  a  person  who  unnecessarily  kills  another,  under  such  cir- 
cumstances, guilty  of  manslaughter,  says : 

"Without  UDdertaklng  to  define  the  boundary  line  which  separates  the 
lawfnl  and  authorized  from  the  linauthorlEed  and  Illegal  acts  of  Individuals  In 
tbe  protection  of  property,  the  prevention  of  crime,  and  the  arrest  of  the  of- 
fenders,  It  Is  «iio^sta  that  tbe  law  will  not  be  astute  in  searching  for  soch  a 
line  of  demarcation  as  will  take  the  Innocent  dtlzen,  whose  property  and  per- 
son are  In  danger,  from  tbe  protection  of  the  law,  and  place. bis  life  at  the 
mercy  and  discretion  of  the  admitted  felon.  They  will  net  be  made  to  change 
places  upcm  any  doubtful  or  nncertain  state  of  facta" 

And  it  may  be  suggested  here  that  if  the  defendant  was  thrown  to 
the  ground,  being  robbed  by  Moulton  and  Babcock  as  he  claims,  one 
having  hold  of  his  legs,  the  other  on  his  abdomen,  choking  him,  de- 
manding his  money,  the  defendant  ought  not,  in  the  actual  resistance 
thereof,  be  called  upon  to  weigh  with  nicely  the  question  whether  an 
outcry  or  other  means  short  of  taking  the  life  of  the  person  robbing 
him  would  answer  the  purpose  of  preventing  the  robbery.  He  was 
not  only  in  great  peril,  but  he  had  a  right  to  do  whatever  was  neces- 
sary to  prevent  being  robbed,  even  to  the  extent  of  killing  his  as- 
sailant. 

The  judgment  of  conviction  should  be  reversed,  and  a  new  trial 
granted. 

Judgment  and  orders  reversed  and  new  trial  ordered.  All  concur,  except 
Mel^NNAM,  P.  J.,  and  SPRING,  J.,  who  dissent  upon  tbe  ground  that  tbe 
evldoice  fairly  establldies  tbe  guilt  of  the  defendant,  and  that  there  were  no 
prejudicial  errors  committed. 


023  App.  DIt.  m) 

TAYLOR  T.  TATLOR. 
(Supreme  Court,  Appellate  Division,  Fourth  Department  January  IS,  1908.) 

1.  DiVOBOT— BVIDEKCB— ADTTLTEBT— ADHISSIONS  IN  AlVSWEB— ErRCT. 

In  an  action  for  absolute  divorce,  If  a  charge  of  adultery  Is  clearly 
denied  In  ttie  answer,  admissions  therein  cannot  be  regarded  as  any  evi- 
dence of  defendant's  adultery,  for  otherwise  the  rule  requiring  actual 
proof  of  the  feet,  and  general  rule  of  practice  76,  prohibiting  the  granting 
of  a  divorce  on  defendant's  consent,  would  be  violated. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  17,  Divorce,  f  315.] 
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2.  Savb— Nohaockss  ot  PuiNnrr— B)TiDENrE — Nwckbsttt  or  Objsotiok. 

In  an  action  for  abflolnte  divorce,  evidence  of  plaintiff  that  he  did  not 
see  defendant  from  1903  till  May  or  Jnne,  1906,  Is  incompetent  to  estab- 
lish an  Inference  of  nonaccess,  from  which  the  further  Inference  of  adul- 
tery is  to  be  established  on  proof  that  defendant  gave  birth  to  a  child  In 
October  or  November,  190t^  and  no  objeetlon  to  the  ccmpettticy  of  the  evl- 
duice  Is  necessary  to  prevent  its  constdnatlon. 

8.  Sauk— Beicabbiaoi  ot  DcranDJinT— Evidence. 

In  an  action  tor  divorce  on  the  gxonnd  of  adultery,  where  defendant  al- 
leged a  divorce  and  remarriage  In  another  state,  and  the  proof  of  the 
charge  hinged  on  defendant's  remarriage  and  the  subsequent  birth  of  a 
child,  a  copy  of  the  marriage  license  and  marriage  certificate,  offered  to 
show  the  second  marriage,  sliould  be  excluded  on  plaintiff's  objection,  evw 
though  the  judgment  roll  in  the  divorce  suit  was  also  offered. 

4.  Same— Reuabbuqe  as  Bvidbnci!  of  AniTLTBBT. 

Tbougb  marriage  and  cohabitation  with  a  second  husband  Is  conclusive 
proof  of  sexual  Intercourse,  even  though  the  first  husband  Is  living,  the 
second  marriage  alone  does  not  furnish  such  proof. 

Sk  Same— PBKauMPTioMB— NoKACCEss. 

In  an  action  for  divorce  for  adultery,  where  It  appears  that  a  child 
was  born  to  defendant,  nonaccess  of  plaintiff  wlU  not  be  presnmed. 
Williams  and  Kmse,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Onondaga  County. 

Action  by  William  L.  Taylor  against  Helena  O.  Taylor  for  an  abso- 
lute divorce.  From  a  judgment  of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS. 
KRUSE.  and  ROBSON.  JJ. 

R.  R.  Tousley,  for  appellant 

Homer  &  Waldo  Weston,  for  respondent. 

ROBSON,  J.  When  plaintiff  rested  his  case  on  the  trial,  the  oral 
proof  before  the  court  was  limited  to  the  formal  proof  given  by  pliun- 
tiff  on  his  examination  as  a  witness,  and  some  vague  testimony  as  to 
the  birth  of  a  child  to  defendant  in  October  or  November,  1905.  With 
this  oral  evidence  plaintiff  seems  to  have  relied  in  establishing  his 
charge  of  adultery  upon  certain  admissions  in  defendant's  answer, 
^ough  on  the  argument  of  this  appeal  his  counsel  practically  admits 
that  the  motion  for  a  nonsuit  should  have  been  granted  when  made 
after  plaintiff  had  rested. 

Defendant's  answer  contains  two  defenses.  By  the  first  her  mar- 
riage with  plaintiff  is  admitted,  as  is  also  tiie  residence  in  this  state 
of  both  parties  at  the  tipie  of  the  marriage ;  and  the  birth  of  the  child, 
Luther,  issue  of  that  marriage.  Then  follows  a  general  denial  of  all 
other  facts  alleged  in  the  complaint.  The  second  defense  is  affirm- 
ative, in  which  she  says  she  left  plaintiff  on  account  of  cruel  and  in- 
human treatment  and  failure  to  properly  support  her  "and  acts  on  his 
part  amounting  to  principal  cause"  (whatever  that  may  mean),  and 
went  to  the  state  of  Texas  to  reside  with  friends,  having  the  intention 
of  making  that  state  her  home.  She  then  sets  out  at  length  the  obtain- 
ing of  a  divorce  by  her  in  a  Texas  court,  and  her  marriage  with  one 
Cloud  tiiereafter.  She  further  alleges  that  she  has  not  cohabited  with 
plaintiff  since  February  24,  1903.   It  is  clear,  therefore,  that  defoid- 
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ant  has  put  in  issue  the  charge  of  adultery,  and  also  the  further  all^;a- 
tion  of  her  pregnancy  and  birth  of  a  child  to  her  while  separated  from 
her  husband,  which  plaintiff's  complaint  contains.  The  admissions  in 
the  answer,  taken  in  connection  with  the  fact  of  the  birth  of  the  child 
in  1905,  which  plaintiff  sought  by  the  oral  evidence  offered  on  the  trial 
to  establish,  were  evidently  relied  upon  by  plaintiff  at  the  time  he 
rested  his  case-  as  establishing  the  charge  that  defendant  committed 
adultery  with  Cloud,  her  Texas  husband.  I  do  not  think  admissions 
in  an  answer  in  an  action  for  absolute  divorce  can  be  regarded  as 
any  evidence  of  the  fact  that  adultery  had  been  committed  by  defend- 
ant, if  the  adultery  charged  be  clearly  denied.  If  such  admissions  can 
be  taken  as  in  and  of  ^emselves  proof  of  the  principal  fact,  then  a 
ready  way  of  avoiding  the  rule  that  this  fact  must  be  clearly  proved 
would  be  opened  to  litigants  in  such  actions.  It  seems  that  resort  to 
this  method  of  proving  any  material  fact,  from  which  an  inference  es- 
tablishing the  charge  of  adultery  can  be  drawn,  must  necessarily  be 
held  not  permissible,  or  the  rule  in  regard  to  the  necessity  of  actual 
proof  of  the  fact  abandoned.  The  result  of  the  adoption  of  any  other 
course  of  practice  would  permit  the  granting  of  a  divorce  on  the  con- 
sent of  defendant,  which  is  absolutely  prohibited.  General  Rule  of 
Practice  76.  Plaintiff's  evidence  at  folio  7  in  regard  to  defendant's 
leaving  him  in  February,  1903,  and  that  he  did  not  again  see  her  till 
May  or  June,  1905,  cannot  be  competent,  if  any  inference  of  non- 
access  is  to  be  drawn  therefrom,  from  which  the  further  inference  of 
her  adultery  is  to  be  established,  based  on  the  claim  that  he  could  not 
in  that  case  have  been  the  father  of  the  child  bom  in  October  or  No- 
vember of  that  year.  No  objection  to  the  competency  of  the  proof 
for  that  purpose  was  necessary.  Fanning  v.  Fanning,  2  Misc.  R^. 
90,  20  N.  Y.  Supp.  849.  Therefore  on  the  evidence  as  it  stood  at  the 
time  plaintiff  rested  I  do  not  see  how  it  could  be  held  that  a  prima 
facie  case  had  been  made  out  Defendant's  proof  and  plaintiff's  proof 
in  rebuttal  do  not  aid  in  that  result.  This  further  proof  by  defendant, 
so  far  as  it  in  any  way  bears  upon  this  question,  is  limited  to  the  intro- 
duction of  the  copy  of  papers,  which  is  practically  a  copy  of  the  judg- 
ment roll  in  the  Texas  divorce  action,  the  marriage  license  and  certifi- 
cate of  defendant's  marriage  with  Qoud,  and  an  admission  at  folio  65 
that  she  swore  to  her  answer,  which  contained  the  statement,  to  which 
her  attention  was  called.  When  plaintiff  again  had  the  case  some  fur- 
ther testimony  was  offered,  and  the  birth  of  a  child  to  defendant  in  the 
latter  part  of  October  or  in  November,  1905, 1  think  was  established  by 
competent  proof.  The  proof  of  the  adultery  .charged  still  hinged  on 
the  marriage  of  defendant  with  Cloud  and  the  birth  of  this  child.  De- 
fendant seems  to  have  assumed  the  burden  of  establishing  her  mar- 
riage with  Cloud,  and  for  that  purpose  offered  the  copy  of  a  marriage 
license  and  marriage  certificate.  To  this  plaintiff  objected;  and  I 
think  the  objection  should  have  been  sustained.  But.  even  if  her 
marriage  with  Cloud  may  be  deemed  to  have  been  established,  either 
by  her  admission,  or  by  the  marriage  certificate,  or  both  taken  together; 
that  alone  would  not  establish  the  charge  of  adultery.  Marriage  and 
cdiabitation  with  a  second  husband,  the  first  husband  still  living,  is 
conclusive  proof  of  sexual  intercourse.   Hunt  v.  Hunt,  72  N.  Y.  217, 
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28  Am.  Rep.  129 ;  Clapp  v.  Clapp,  97  Mass.  531.  But  I  do  not  know 
that  it  has  ever  been  held  that  proof  of  a  second  marriage  alone  fur- 
nishes such  proof.  If  proof  of  cohabitation  is  necessary  in  establishing 
this  fact,  I  do  not  think  it  is  found  in  the  case.  There  is  surely  no  di- 
rect proof  of  that  fact;  and,  if  it  is  to  be  found  from  the  evidence 
in  the  case,  it  is  dependent,  as  an  inference,  on  the  fact  that  a  child  was 
bom  to  defendant  some  seven  months  after  her  return  to  New  York 
and  establishing  her  residence  in  the  same  town  in  which  plaintiff  lived. 
Competent  proof  of  nonaccess  of  plaintiff  during  that  time  does  not  ap- 
pear, and  no  presumption  to  that  effect  will  be  indulged.  Mayer  v. 
Davis,  106  N.  Y.  Supp.  1041;  Van  Aemam  v.  Van  Aemam,  1  Barb. 
Ch.  375;  Cross  v.  Cross,  3  Paige,  Ch.  139,  23  Am.  Dec  778. 

Judgment  afHrmed,  with  costs.  All  concur,  except  WILLIAMS 
and  KRUSE,  JJ.,  who  dissent 


POOL  V.  NEW  ENGLAND  MUT.  LIB^  INS.  00. 
(Si^treme  Oonrt,  Appellate  Division,  Second  Departmoit  Janaaiy  17,  190&) 

1.  InSDSANOB— Lm  POLXOT— CONTLIOI  OF  LAWS. 

A  life  p(dlc7  laaned  by  a  Massachugetta  omipaiiy  to  a  resident  <tf  Mew 
York  la  governed  by  tbe  laws  of  New  York,  where  It  provided  that  It 
sbonld  not  be  effective  until  signed  and  a  premlmn  was  paid,  and  where 
tbe  application  was  made  at  a  branch  office  witbln  the  state  and  the  pol- 
icy was  received  and  the  premiums  paid  thioogh  sncb  office. 

[Bd.  Note^For  caaei  in  pointy  see  Cent  Dig.  vd.  2^  Insnnmce^  H  ITS- 
ITS.] 

2.  Save— BiNEnciAsiES. 

Where  a  life  policy  on  asaured's  husband's  life  was  payable  to  asanred, 
her  executors,  admlniatratois,  and  assigns,  and  she  predeceased  him,  the 
money,  on  his  death,  passed  to  her  executor  as  part  of  her  personal  es- 
tate, and  not  to  the  bosband's  executor,  though  the  husband  was  assured's 
sole  devisee  and  legatee, 

[Ed.  Note.— For  cases  In  point,  see  Ceat  Dig.  vol.  28,  Insurance,  I  UT4.] 
Woodward,  dissenting. 

Submitted  controversy  between  J,  Lawrence  Pool,  John  H.  Pool's 
executor,  and  the  New  England  Mutual  Life  Insurance  Company. 
Judgment  for  defendant  dismissing  the  complaint,  and  adjudging  plain- 
tiff not  entitled  to  recover  upon  a  life  policy. 

Argued  before  WOODWARD,  JENKS,  RICH,  MILLER,  and 
GAYNOR,  JJ. 

William  R.  Wilder  (Ward  B.  Chamberlin,  on  the  brief),  for  plain- 
tiff. 

Rc^r  Foster,  for  defendant. 

JENKS,  J.  This  is  a  submitted  controversy.  A  Massachusetts  cor- 
poration issued  a  policy  of  life  insurance  in  consideration  of  a  premium 
ixiid  by  Sophie  S.  Pool  "being  the  assured  in  this  policy,"  and  of  a 
like  sum  to  be  paid  annually  insuring  the  life  of  her  husband.  The 
company  dierein  agreed  with  the  "said  assured,  her  executors,  a^in- 
istrators  and  assigns"  to  pay  the  said  sum  insured  to  the  "said  as- 
sured, her  executors,  administrators  and  assigns."  It  was  further  pro- 
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vided  that  the  policv  did  not  take  effect  until  it  is  signed  and  the 
premium  is  settled  tor  aca)rding  to  the  rules  of  the  company.  Ap- 
plication for  the  policy  was  made  at  the  branch  office  of  the  company 
in  the  city,  county,  and  state  of  New  York.  The  policy  was  received 
through  the  New  York  office,  and  the  premiums  thereon  were  always 
paid  at  that  office.  Sophie  S.  Pool,  the  assured,  died  in  1901,  domi- 
ciled in  the  state  of  New  York,  testate  and  naming  her  husband  as 
her  executor  and  also  her  sole  legatee  and  devisee.  Her  husband  qual- 
ified. Five  children  of  her  said  husband  and  herself  survived  her  and 
now  live.  After  her  death  her  husband  paid  the  premiums.  He  died 
in  1907,  testate,  and  in  his  will  his  wife  (who  had  predeceased  the  tes- 
tator), J.  L.  Pool,  and  W.  H.  Macy,  Jr.,  were  named  as  executors. 
Mr.  Macy  renounced,  and  J.  L.  Pool  alone  qualified.  No  special  be- 
quest was  made  of  this  policy  by  the  said  husband.  The  plaintiff,  J.  L. 
Pool,  as  executor  of  the  estate  of  the  husband,  contends  that  he  is 
entitled  to  receive  the  proceeds  of  the  policy  and  its  reversionary  ad- 
ditions. The  defendant,  insurer,  resists.  I  am  of  opinion  that  the 
contract  must  be  construed  under  the  laws  of  this  state.  Equitable 
Life  Assurance  Society  v.  Clements,  140  U.  S.  286,  11  Sup.  Ct.  822, 
35  L.  Ed.  497;  Mutual  Life  Ins.  Co.  v.  Hill,  193  U.  S.  661,  84  Sup. 
Ct.  538,  48  L.  Ed.  788 ;  Mutual  Life  Ins.  Co.  v.  Cohen,  179  U.  S.  162, 
21  Sup.  Ct.  106,  46  L.  Ed.  181 ;  Hides  v.  National  Life  Ins.  Co.,  60 
Fed.  690,  9  C.  C.  A.  215 ;  O'Neill  v.  Massachusetts  Benefit  Ass'n,  63 
Hun,  292,  18  N.  Y.  Supp.  22;  1  May  on  Insurance,  note  A.  The 
policy  is  expressly  payable  to  Sophie  S.  Pool  (who  is  expressly  declared 
lo  be  the  assured),  her  executors,  administrators,  or  ass^;ns.  In  Fidel- 
ity Trust  Co.  V.  Marshall,  178  N.  Y.  473,  71  N.  E.  9.  the  court,  per 
Vann,  J.,  said: 

"The  fancd(m  of  the  words  'her  execntors,  admlniatratoTs  or  anlgns,*  as 
used  In  the  first  poller,  and  of  'her  1^1  representfttlves,*  as  used  In  the 
second,  is  not  now  Inroived.  They  may  cover  the  contlDgenc?  that  the  wife 
might  Burrive  her  Jiasband  and  die,  or  assign  tiie  policy  before  it  was  paid, 
or  the  possihUIty  tliat  no  child  would  survive  the  father,  or  both.** 

The  contract  was  not  with  the  husband,  but  with  the  wife  to  pay 
to  her  if  she  survived  the  husband,  and,  if  she  did  not,  to  her  admin- 
istrators, executors,  and  assigns.  In  U.  S.  Trust  Co.  v.  Mut.  Ben. 
Life  Ins.  Co.,  115  N.  Y.  152,  21  N.  E.  1026,  the  court,  per  Earl,  J., 
say: 

"The  tnsnrance  could  be  for  the  benefit  of  the  wife  alone.  In  whldi  case  the 
amount  Insured  wonld,  upon  the  death  of  the  hnsbaad,  be  payable  to  her  If 
she  snrrived ;  bnt.  If  she  died  before  him,  It  would  then  vest  In  and  be  pay^ 
able  to  ber  personal  representatives,  and  not  to  her  chlldroi.'* 

I  think  that  upon  the  death  of  the  insured  the  insurance  moneys 
passed  to  the  executor  of  the  estate  of  Sophie  S.  Pool  as  her  repre- 
sentative, and  as  part  of  her  personal  estate.  U.  S.  Trust  Co.  v.  Mut. 
Ben.  Life  Ins.  Co.,  supra;  Geoffrey  v.  Gilbert,  5  App.  Div.  98,  38  N. 
Y.  Supp.  643,  affirmed  on  opinion  below,  154  N.  Y.  741,  49  N.  E. 
1097;  Millard  v.  Brayton,  177  Mass.  633,  59  N.  E.  436,  52  L.  R.  A. 
117,  83  Am.  St.  Rep.  294.  In  Geoffroy  v.  Gilbert,  supra,  the  policy 
provided  that  on  the  occasion  of  the  death  of  Clarkson  the  company 
would  pay  the  insurance  money  to  his  daughter  or  her  legal  representa- 
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tive.  The  action  was  brought  by  the  administrator  of  the  daughter 
against  the  executor  of  the  ^ther;  tiie  insurance  company  having  paid 
the  money  into  court.  It  was  held  that  the  daughter  had  a  vested  in- 
terest in  tiie  policy  which  was  not  divested  by  her  death,  that  the  policy 
was  a  mere  chose  in  action,  and  passed  to  the  person  entitled  to  take 
the  personal  property ;  "legal  representatives"  being  held  to  mean  in 
thiis  case  executors  or  administrators.  The  court  further  said  that  the 
very  fact  that  it  was  made  payable  to  her  legal  representatives  (i.  e., 
executors  or  administrators)  necessarily  led  to  the  inference  that  it 
was  to  belong  to  her  estate  after  her  death.  In  Millard  v.  Brayt(Mi, 
supra,  tiie  court  lay  down  the  rule: 

"The  general  rale  Is  that  a  promise  to  pay  mon^  at  a  time  In  the  fotare 
snre  to  arrive  Innns  to  the  ben^t  of  the  legal  npnacutattreB  oi  tbe  person 
to  whom  the  money  Is  to  be  paid,  tf  he  be  not  alive  at  tfye  tlmfi  the  payment 
Is  due,  and  we  see  no  reason  why  this  mle  Is  not  applicable  In  this  case.  See 
Connecticut  Mut  I*.  Ins.  Oo.  t.  Fish,  69  N.  H.  126.  In  tbe  opinion  of  the 
majority  of  the  court  the  plaintiff,  as  the  administrator  of  the  estate  of  one 
of  the  cblldren.  Is  entitled  to  recover.  For  decl8l<HiB  In  other  statea  bearing 
upon  tbe  question  Involved,  In  addition  to  the  cases  above  cited,  see  United 
States  Trust  Co.  v.  Mutual  Ben.  U  In&  Co..  115  N.  Y.  1S2,  21  N.  B.  102S; 
Walsh  T.  Mutual  L.  Ins.  Co.,  13S  N.  T.  408,  81  N.  B.  228,  28  Am.  St  Bep.  651, 
and  tbe  authorities  collected  In  May,  Ins.  (3d  Bd.)  890,  note ;  Voss  t.  Connec' 
tlcnt  Mut  L.  Ins.  Co.,  119  Mich.  161,  T7  N.  W.  697,  44  L.  R.  A.  688;  Harley  T. 
Heist,  86  Ind.  196,  45  Am.  Bep.  286.  See,  also,  tar  a  collection  of  some  of 
tbe  antborltiea,  Hooker  v.  Sugg,  102  N.  a  115,  8  S.  a  919,  8  L.  B.  A.  217, 
11  Am.  St  Bep.  721  et  aeq.** 

I  think  that  the  plaintiff  as  executor  of  the  last  will  and  testament  is 
not  entitled  to  the  insurance  moneys.  It  was  payable  to  the  representa- 
tive of  the  wife's  estate,  and  cannot  be  administered  upon  by  this  plain- 
tiff; nor  can  this  plaintiff  receive  it  as  executor  of  the  husband,  in 
that  the  husband  was  the  sole  devisee  and  legatee  under  the  will  of 
the  assured  Matter  of  Moehring,  154  N.  Y.  423,  430,  et  seq.,  48  N. 
E.  818,  820. 

Judgment  for  the  defendant,  dismissing  the  complaint,  with  costs, 
and  adjudging  that  the  plaintiff  is  not  entitied  to  recover  upon  the  pol- 
icy of  Ufe  insurance  in  accord  with  the  terms  of  submission.  All  coor 
cur,  except  WOODWARD,  J.,  who  dissents. 

WOODWARD,  J.  (dissenting).  This  is  a  submission  of  a  contro- 
versy concerning  a  claim  for  the  payment  of  a  life  insurance  policy 
upon  an  agreed  state  of  facts.  In  1863  a  policy  of  Ufe  insurance  was 
issued  by  the  defendant  It  was.taken  out  by  Sophie  S.  Pool  for  her 
sole  benefit,  upon  the  life  of  her  husband,  John  H.  Pool.  It  was  pay- 
able  upon  his  death  to  the  said  Sophie  S.  Pool,  her  executors,  admmis- 
trators,  or  assigns.  The  application  for  the  policy  was  made  at  the 
branch  ofHce  of  the  defendant  in  the  city  of  New  York.  The  policy 
was  received  through  the  New  York  office,  and  the  premiums  thereon 
have  always  been  paid  at  the  New  York  office.  Sophie  S,  Pool,  the 
wife  of  John  H.  Pool,  died  domiciled  at  Harrison,  Westchester  county, 
in  this  state,  on  or  about  June  14,  1901,  leaving  a  last  will  and  testa- 
ment executed  in  1900,  and  duly  admitted  to  prol»ite,  wherein  she  named 
the  said  John  H.  Pool  as  her  executor,  and  also  as  her  sole  legatee  and 
devisee.  Five  children  of  her  said  husband  and  herself  survive  her, 
10eN.T.S.— 28 
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and  are  still  living.  After  her  death  her  husband  paid  the  annual 
premiums  stipulated  for  by  the  policy,  which  payments  amounted  to 
$488.  John  H.  Pool  died  on  the  27th  of  January,  1907,  leaving  a  will 
duly  admitted  to  probate,  wherein  and  whereby  he  named  his  son,  the 
plamtiff  in  this  action,  as  his  executor.  The  executor  of  John  H.  Pool 
has  demanded  payment,  but  payment  is  refused ;  it  being  claimed  by  the 
defendant  that  the  amount  of  the  policy  belongs  to  the  five  children 
of  Sophie  S.  Pool,  and  not  to  the  executor  of  the  will  of  her  husband, 
John  H.  PooL 

The  determination  of  the  amflicting  claims  to  these  insurance  moneys 
depends  upon  the  question  as  to  whether  the  laws  of  Massachusetts  or 
those  of  New  York  are  to  govern.  By  the  laws  of  Massachusetts  the 
policy  was  payable  in  case  of  the  death  of  the  wife  before  her  husband 
to  their  children.  By  section  62,  c.  58,  Gen.  Laws  Mass.  (Gen.  St. 
]  860),  in  force  at  the  time  this  policy  was  written,  it  was  provided  as 
follows : 

"A  policy  of  tnsnrance  on  the  life  of  any  person,  expressed  to  be  for  the 
benefit  of  any  married  woman  whether  procured  by  herself,  her  husband,  or 
any  other  person  shall  enure  to  her  separate  ase  and  benefit  and  that  of  her 
children,  independently  of  her  husband  or  his  creditors,  or  the  person  etfec^ 
Ing  the  some  or  his  creditors." 

Hiis  Statute  appears  to  have  been  construed  by  the  Supreme  Court 
of  Massachusetts  in  the  cases  of  Swan  v.  Snow,  11  Allen,  324,  Gould  v. 
Emerson,  99  Mass.  154,  96  Am.  Dec.  720,  and  Norris  v.  Massadbu- 
setts  Mutual  Life  Insurance  Co.,  131  Mass.  294,  and  the  courts  of 
that  state  hold  that  upon  the  death  of  the  wife  prior  to  the  death  of 
the  husband  the  interest  in  the  policy  becomes  the  property  of  her  chil- 
dren, and  vests  in  the  administrator  of  her  estate  for  their  benefit. 

The  plaintiff  in  this  action,  however,  contends  that  the  policy  of  in- 
surance issued  to  Sophie  S.  Pool  is  a  New  York  contract,  and  not  a 
Massachusetts  contract,  and  that  the  provisions  of  the  statutes  of  our 
state  and  its  laws  control  the  disposition  of  the  proceeds  of  the  policy, 
and,  where  the  laws  of  the  two  states  are  in  conflict,  the  laws  of  New 
York  must  prevail.  It  appears  to  be  the  law  that  the  state  where  the 
application  is  made  and  the  first  premium  paid,  and  the  policy  deliver- 
ed to  the  assured,  is  the  place  of  contract.  Mutual  Life  Ins.  Co.  v. 
Hill,  193  U.  S.  551,  24  Sup.  Ct.  638,  48  L.  Ed.  788 ;  Mutual  Life  Ins, 
Co.  v.  Cohen,  179  U.  S.  262,  21  Sup.  Ct.  106,  45  L.  Ed.  181 ;  Equitable 
Life  Assurance  Society  v.  Clements,  140  U.  S.  226,  11  Sup.  Ct  822, 
35  L<  Ed.  497.  All  these  things  it  is  conceded  were  done  at  New  Yoik 
City,  where  the  defendant  had  a  branch  office,  and  therefore  the  con- 
tract we  are  dealing  with  must  be  deemed  a  New  York  contract.  The 
policy  in  suit  contained  an  express  provision  that  it  should  not  take 
effect  until  it  was  signed,  and  the  premiums  settled  for  according  to 
the  rules  of  the  company.  The  defendant's  counsel  cites  the  case  of 
Miller  v.  Campbell,  140  N.  Y.  457-460,  35  N.  E.  661,  as  an  authority 
to  sustain  the  contention  that  the  policy  is  to  be  deemed  a  Massachu- 
setts contract.  I  think  that  a  careful  study  of  that  case  will  hardly 
sustain  tiiat  position.  One  of  the  policies  in  litigation  in  that  case  was 
a  policy  issued  by  this  defendant,  and  the  court  did  say,  in  its  opinion, 
that  the  policy  was  unquestionably  a  Massachusetts  contract,  but  the 
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case  does  not  state  where  that  policy  was  issued,  or  where  the  premium 
was  paid,  nor  give  the  facts  which  are  deemed  essential  in  determining 
whether  the  contract  is  to  be  deemed  the  contract  of  one  state  or  of 
another.  Nor  was  the  question  as  to  whether  the  policy  was  a  Massa- 
chusetts or  a  New  York  policy  involved  in  the  disposition  of  the  Miller 
Case.  The  question  up  for  decision  in  the  Miller  Case  was  whether 
under  the  New  York  statute  an  assignment  by  a  mairied  woman  dur- 
ing her  husband's  life  of  an  insurance  policy  was  valid.  What  was 
said  as  to  the  policy  being  a  Massachusetts  or  a  New  York  policy,  un- 
der the  circumstances,  I  deem  obiter,  and  not  controlling  in  the  dis- 
position of  this  case,  I  see  no  reason  for  declining  to  adopt  the  rule 
laid  down  by  the  Supreme  Court  of  the  United  States  as  to  whether  a 
policy  of  insurance  shall  be  deemed  a  contract  of  the  state  where  actually 
made,  or  that  of  the  state  under  wlilch  the  company  issuing  it  is  organ- 
ized. 

It  is  argued  by  the  counsel  for  the  defendant  that  the  Legislature 
of  Massachusetts  had  the  exdusive  right  to  determine  the  forms  of  the 
policies  which  should  be  issued  by  insurance  corporations  chartered 
under  the  statutes  of  that  state.  Granting  the  argument,  and  the  power 
to  discipline  corporations  for  an  infraction  of  such  regulations,  we  are 
pointed  to  no  statute  or  restriction  upon  Massachusetts  insurance  com- 
panies writing  any  form  of  legitimate  insurance  permitted  by  the  Leg- 
islatures of  the  various  states  in  which  they  may  transact  business. 
It  might  be  argued  with  even  greater  force  that,  where  a  foreign  in- 
surance craipany  entered  a  state  for  the  transaction  of  its  business, 
it  subjects  itself  to  the  laws  of  that  state,  and  the  contracts  and  engage- 
ments which  it  makes  in  that  state  are  presumed  to  have  been  made 
with  a  view  to  the  laws  of  the  state  by  whose  permission  and  consent 
it  is  enabled  to  do  business  there  at  all.  It  may  be  stated  as  a  general 
rule,  supported  by  nimierous  well-considered  decisi(ms,  that,  in  the  ab- 
sence of  stipulations  or  other  evidence  of  a  contrary  intent,  the  validity 
of  a  contract  of  insurance  is  to  be  determined  bv  tiie  law  of  the  place 
where' the  contract  is  made.  See  1  Cool^s  Briefs  on  the  Law  of 
Insurance,  p.  359,  and  many  cases  cited.  Not  only  does  this  rule  hold 
good  as  to  the  validity  of  such  contract,  but  also  as  to  their  interpre- 
tation. Liverpool  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397,  9 
Sup.  Ct.  469,  33  L.  Ed.  788. 

We  are  then  remitted  in  disposing  of  this  case  to  an  inquiry  whether 
Sophie  S.  Pool  had  the  right  under  the  laws  of  New  York  to  dispose 
of  the  policy  of  insurance  in  questicm  by  her  last  will  and  testament. 
By  chapter  80,  p.  59,  Laws  1840,  a  married  wcHnan  was  authorized  to 
insure  the  life  of  her  husband,  and  it  was  provided  that,  in  base  of  her 
surviving  her  husband,  the  amount  of  the  insurance  "shall  be  payable 
to  her,  to  and  for  her  own  use,  free  from  the  claims  of  the  represen- 
tatives of  her  husband,  or  of  any  of  his  creditors,"  except  where  the 
amount  of  the  annual  premium  exceeded  a  certain  sum.  The  second 
section  of  the  act  also  provided : 

case  of  the  death  of  the  wife,  before  the  decease  of  ber  husband,  the 
■mount  of  the  Insnrance  may  be  made  payable  after  her  death  to  bme  cblldioL 
for  thdr  nse^  and  to  their  ggardlan,  If  under  Bga." 
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Chapter  187,  p.  306,  Laws  1858,  excepting  certain  verbal  changes,  is 
substantially  the  same  as  chapter  80,  p.  59,  Laws  1840.  It  was  held 
in  Olmsted  v.  Keyes,  85  N.  Y.  593,  604,  that  a  policy  for  the  benefit 
of  the  wife,  making  no  mention  of  the  children,  conferred  no  rights 
upon  the  children  in  the  event  of  the  death  of  the  wife  prior  to  the 
death  of  the  husband,  and  it  was  said  by  the  court  that  under  the  pro- 
visions of  the  second  sectim  of  the  act,  as  amended,  "it  is  clear  tiiat  the 
amount  of  the  insurance  cannot  be  claimed  by  the  children  of  either 
the  wife  or  the  husband  unless  it  is  provided  in  the  policy  that  it  shall 
be  payable  to  them.  *  *  *  If  it  had  been  the  intention  of  the  law- 
makers that  the  amount  should  be  absolutely  payable  to  them,  in  case 
of  the  death  of  their  mother  before  the  decease  of  her  husband,  they 
would  have  so  provided  in  plain  terms."  We  may,  therefore,  deem  it 
established  that  the  children  of  Mrs.  Pool  took  no  interest  in  the  policy 
by  virtue  of  its  terms,  and  the  onlv  question  that  remains  is  whether 
the  policy  was  assignable  and  capable  of  being  disposed  of  by  the  last 
will  of  Mrs.  Pool.  By  the  domestic  relations  law  the  statutes  relating 
to  the  ability  of  married  women  to  assign  policies  was  repealed,  and  by 
section  23  of  that  act  (Laws  1896,  p.  230,  c.  372)  "a  married  woman 
may,  in  her  own  name,  *  *  *  cause  the  life  of  her  husband  to  be 
insured  for  a  definite  period,  or  for  the  term  of  his  natural  life.  Where 
a  married  woman  survives  such  period  or  term  she  is  entitled  to  receive 
the  insurance  money,  payable  by  the  terms  of  the  policy,  as  her  sepa- 
rate property.  *  *  *  The  poUct  may  provide  that  the  insurance, 
if  the  married  woman  dies  before  it  becomes  due  and  without  disposing 
of  it,  shall  be  paid  to  her  husband  or  to  lus,  her  or  their  children. 
*  *  *  The  married  woman  may  dispose  of  such  policy  by  will  or 
written  acknowledged  assignment  to  take  effect  on  her  death,  if  she 
dies  thereafter  leaving  no  descendant  surviving.  After  the  will  or  the 
assignment  takes  effect,  the  l^tee  or  assignee  takes  such  policy  ab- 
solutely." A  policy  of  insurance  on  die  life  of  any  person  for  the  bene- 
fit of  a  married  woman  is  also  assignable,  and  may  be  surrendered  by 
the  company  issuing  the  same  to  her,  or  her  legal  representatives,  with 
the  written  consent  of  the  assured.  Laws  1896,  p.  220,  c.  373.  §  22. 
It  has  been  decided  that  this  statute  is  retroactive,  and  applies  to  pro- 
ceeds of  policies  issued  before  the  enactment  Kittel  v.  Domeyer,  176 
N.  Y.  305,  313,  67  N.  E.  433. 

It  is  to  be  noted,  however,  that  the  right  of  a  married  woman  to  dis- 
pose of  a  policy  like  the  one  now  under  consideration  by  will  is  now 
dependent  upon  her  dying  "leaving  no  descendants  survinng."  Mrs. 
Pool  died  leaving  five  children ;  consequently  the  disposition  or  attempt- 
ed disposition  by  her  last  will  and  testament  must  be  deemed  void,  and 
ineffectual  for  any  purpose.  The  question  then  presents  itself :  'niere 
being  no  valid  disposition  of  the  policy  by  will,  and  her  children  tak- 
ing no  interest  in  the  policy  by  virtue  of  any  of  the  provisions  of  that 
policy  (because  it  was  not  made  payable  to  them  by  its  terms  upon  the 
death  of  their  mother  prior  to  the  death  of  her  husband),  where  did 
the  title  and  ownership  of  the  policy  vest?  Did  it  become  the  prop- 
erty of  her  estate  to  be  distributed  among  her  next  of  kin  according 
to  the  statute  of  distributions,  or  did  its  ownership  vest  in  her  husband 
as  the  survivor  of  his  wife.   I  am  unable  to  discover  anything  in  the 
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case  distinguishing  it  from  the  case  of  Olmsted  v.  Keyes,  86  N.  Y.  593. 
In  that  case  an  insurance  company  issued  a  policy  upon  the  life  of  Keyes 
to  one  Olmsted,  as  trustee  for  Huldah  Keyes,  the  wife,  in  which  the 
company  agreed  to  pay  the  trustee  upon  the  death  of  the  husband  $1,000. 
They  had  several  diildren.  Hulddi,  the  wife,  died  in  1857,  prior  to 
the  death  of  her  husband,  and  the  court  held  that  upon  the  wife's  death 
^e  policy  became  the  property  of  tfie  husband  by  right  of  survivor- 
ship, and  that  the  statute  of  tiiis  state  making  it  lawful  for  married 
women  to  cause  the  life  of  their  husbands  to  be  insured  for  their  bene- 
fit (chapter  80,  p.  59,  Laws  1840)  did  not  impair  the  right  of  the  hus- 
band to  take  by  survivorship  under  the  circumstances  of  the  case. 
While  this  act  has  been  amended  and  re-enacted  in  various  forms,  still 
its  substantial  provisions  so  far  as  they  relate  to  the  circumstances  of 
this  case  remain  unchanged.  I  think  the  view  whidi  I  have  taken  of 
this  case  is  also  sustained  by  the  case  of  Bradshaw  v.  Mutual  I4fe  Ins. 
Co.,  187  N.  Y.  347,  80  N.  K.  203.  In  that  case,  on  the  application  of 
tlie  husband,  the  defendant  issued  to  her  a  policy  on  his  life,  by  which 
it  promised  to  pay  the  amount  of  the  policy  to  his  wife  "if  living,  in 
conformity  with  the  statute,  and  if  not  living  to  their  children,"  etc. 
The  wife  died  before  the  husband,  leaving  no  children.  She  left  a 
will  making  dis^sition  of  her  estate,  but  the  onirt  held  that  her  in- 
terest in  the  pohcy  was  solely  dependent  upon  her  surviving  her  hus- 
hed, and  in  that  event  only  was  she  entitled  to  dispose  of  the  policy 
by  will,  and  that,  having  <fied  without  issue  before  her  husband,  the 
proceeds  passed  upon  his  death,  not  to  her,  but  to  her  husband's  ex- 
ecutors. See,  also.  Baker  v.  Metropolitan  Life  Ins.  Co.,  Ill  App.  Div. 
500,  502,  97  N.  Y.  Supp.  1088.  That  the  interests  of  a  married  woman 
in  a  policy  of  insurance,  even  if  construed  under  the  statutes  is  subject 
to  such  limitations,  is  also  held  in  Walsh  v.  Mutual  Life  Ins.  Co.,  133 
N.  Y.  408.  31  N.  E.  228,  28  Am.  St.  Rep.  651,  and  Fidelity  Trust  Co. 
v.  Marshall,  178  N.  Y.  468»  71  N.  £.  8. 

The  conclusion  I  therefmv  reach  is  that  upon  the  death  of  Sophie  S. 
Pool  the  beneficial  interest  in  tiie  policy  in  question  passed  to  her  hus- 
band, John  H.  Pool,  by  operation  of  law,  and  not  by  reason  of  the  pro- 
visions of  his  will,  and  his  executor  is  entitled  to  the  proceeds  tfiereof, 
and  is  entitled  to  the  judgment  demanded. 


BONHOFF  T.  WIBHORST  et  aL 
(Saprone  Oonrt,  Trial  Term,  Cattaraugus  OonDt7>  Jnly  29,  1007.) 
1.  MoBTGAass— TBUiana  ow  Pbofebtt  Mobtqagkd— Amdhftzoii  of  Moar- 

OAOB  DBBT  BT  PuBCHAMB— "IiAWTOI.  I^BTB." 

FlalntlfTB  husband  gave  bis  bond  for  the  payment  of  money,  secured 
1^  a  mortgage  od  his  farm,  In  which  plaintiff  Joined.  The  husband  died, 
devising  the  farm  to  plaintiff,  who  deeded  It  to  her  son,  who  aasamed  and 
agreed  to  pay  the  mortgage,  bnt  faDed  to  do  so.  On  the  death  of  the  son, 
without  iBsoe,  bis  wMow,  having  a  dower  In  tmat  in  the  farm,  ezecuted 
a  qultdaim  deed  of  It  to  plaintiff  and  the  other  belrs,  subject  to  dece- 
dent's "lawful  d^ts,"  which  plaintiff  assumed  and  agreed  to  pay.  ffeld 
that,  since  plaintiff  did  not  sign  the  bond  and  was  not  penoaally  liable 
for  the  mtwtgage  dd>t,  the  covenant  of  her  son  to  pay  it  was  not  mforce* 
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able  against  him,  and  hence  the  covenant  In  the  deed  from  hts  widow  to 
plaintiff  did  not  obligate  plaintiff  to  pay  the  debt ;  a  claim  not  enforceable 
at  law  not  being  a  "lawful  debt.*' 

2.  &LMB— FOBBCLOSITBE— DcnCIENCY  AKV  PSBBONAX  LlABILITT. 

A  grantee  of  mortgaged  premises,  whose  conveyance  red  tee  tbat  tbe 
land  Is  cwreyed  subject  to  a  mortgage,  and  that  tbe  grantee  assomea  and 
agrees  to  pay  tbe  same  as  part  of  the  condderatlon,  is  not  liable  for  a 
deficiency  arising  on  a  foreclosure  and  sale,  In  case  tbe  grantor  was  not 
p^wmally  liable  for  tbe  paymrat  of  the  mortgage. 

3.  Sam— "Lawfui.  Debts." 

Plaintiff  transferred  a  farm  and  certain  farm  8to<^  and  Implem^itB  to 
her  son,  who  paid  no  cash,  bnt  gave  plaintiff  a  mortgage  on  tbe  farm. 
On  the  son's  death  without  Issue,  bis  widow,  having  a  dower  interest  In  the 
farm,  executed  a  quitclaim  deed  of  it  to  plaintiff  and  the  other  heirs, 
plaintiff  agreeing  to  pay  all  of  decedent's  "lawful  debts,"  and  she  also 
conveyed  to  plaintiff  all  the  farm  stodc  and  Implements.  Held,  that  the 
mortgage  given  by  decedent  was  one  of  his  "lawful  debts,"  and  plaintiff 
was  not  entitled  to  foreclose  the  mortgage  on  the  farm. 

4.  SuBBOQATioK— Obantei;  of  Incuubbbed  Pbofebtt — Pbotectiom  of  Intebbst 

IN  Pbopebty— Life  Tenaht. 

Tbe  grantee  of  a  life  estate  In  mortgaged  land  who,  to  protect  her  es- 
tate, paid  the  mortgage  debt  became  subrogated  to  tbe  rights  of  the 
mortgagee ;  the  payment  operating  primarily  for  tbe  use  of  tbe  remainder- 
men, as  well  as  for  the  protection  of  plaintiff's  life  estate. 

5.  Life  Estates— I  ncuubban(ss—Di7tt  of  Life  Tenant. 

It'  is  tbe  daty  of  a  life  tenant  to  pay  Interest  on  a  mortgage  on  the 
property,  bat  be  Is  nnder  no  legal  obligation  to  pay  the  principal. 

6.  LiifiTATion  OF  Aonons— AccBUAX  of  Rionx  of  Action — SnsBOOAXioN. 

Where  a  Ufe  tenant  i>ald  a  mortgage  on  the  property  for  the  protec- 
tion of  her  life  estate  and  became  subrogated  to  tbe  rights  of  tbe  m<»t- 
gagor,  fibe  had  20  years  fr«n  tbe  time  of  tbe  final  payment  bi  whlcb  to 
foreclose  the  bond  and  mortgage,  which  were  nnder  seal. 

7.  SUBBOQATION — PbOTEOTION  OF  InTBBKSTS. 

Where  a  life  tenant  fran  time  to  time  made  paymaits  on  a  mortgage  on 
the  property  In  order  to  protect  her  life  estate,  sncb  payments  were  not 
to  be  r^arded  as  pro  tanto  satisfactions  and  releases  of  the  original  In- 
debtedness, but  the  tenant  had,  as  to  tbe  remaindermen,  tbe  right  to  be^ 
the  mortgage  alive  for  tbe  protection  of  her  rights  and  Interest 

&  LiHiTATxoN  or  AonoNB— Pabt  PATunr— Puhozfai.  akd  InrraEST  or  Mobf- 

OAOB— PAYUENT  BT  I^TX  TEHANT. 

Where  a  life  tenant  of  mortgaged  property.  In  order  to  protect  her  life 
estate,  from  time  to  time  made  payments  of  principal  and  Interest  mi  the 
mortgage,  which  was  past  due,  each  payment  of  interest  operated  as  a 
new  admission  of  Indebtedness,  sufficient  to  postpone  the  running  of  the 
statute  of  limitations  against  the  life  tenant's  right,  on  paying  the  debt  In 
fnll  and  being  subrogated  to  tbe  mortgagee's  rUlbts,  to  foreclose  the  mort- 
gage as  against  tbe  remaindermen;  since  In  makli^  sach  payments  tbe 
tenant  repteaeated  tbe  wbole  estate  and  all  interested  tber^. 

9;  SUBBOOATION— PBOTKmON  or  IHTUBST  IH  PBOPXBTT— EZTKNT  OT  BlOHT— 

Iaifk  Tenant. 

Where  a  life  tenant  of  mortgaged  property,  tor  the  protection  of  ber  life 
estate,  paid  off  tbe  mortgage,  she  was  entltleid  to  recover  from  the  remain- 
dermen only  tbe  principal  sum  advanced  by  her,  since  it  was  ber  duty  as 
life  tenant  to  keep  down  tbe  interest  cbai^,  and  since  as  such  tenant  sbe 
was  entitled  to  all  income  derived  from  tbe  property  In  excess  of  sucb  In- 
terest charge. 

Action  by  Dora  Wiehorst  Bonhoff  against  William  Wiehorst  and 
others.   Judgment  for  plaintiff. 
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W.  G.  Laidlaw,  for  plaimiff. 

£.  D.  Northrup,  for  defendants  John  Nannen  and  Mark  Facklam. 
Thomas  Dowd,  for  infant  defendants. 

WHEELER,  J.  This  is  an  equity  action  in  which  the  plaintiff  seeks 
the  fc»'eclosure  of  two  morigages  on  real  property  situate  in  Cattarau- 
gus count>'.  On  March  17, 1873,  Henry  Wiehorst,  the  former  husband 
of  the  plaintiff  in  this  action,  was  the  owner  of  the  premises  described 
in  the  complaint,  and  on  that  day  borrowed  from  one  Frederick  Jark 
the  sum  of  $2,500  for  the  purpose  of  paying  off  and  discharging  an  ex- 
isting mortgage  on  the  premises  in  questicm.  To  secure  the  payment 
of  this  money,  Henry  Wiehorst  gave  to  Jark  his  bond  conditioned  for 
the  payment  of  said  sum  of  $2,500,  with  interest,  $1,600  thereof  to  be 
paid  in  eight  equal  annual  payments,  and  the  remaining  $900  of  the 
principal  in  12  years  from  its  date.  As  collateral  to  the  bond,  Henry 
Wiehorst  and  Dora,  bis  wife  (this  plamtiff),  executed  to  Jark  a  mortgage 
covering  the  premises  in  question  and  25  acres  subsequently  sold  and 
conveyed  to  one  George  Brown.  Henry  Wiehorst  died  on  the  9th 
day  of  April,  1S77,  leaving  a  last  will  and  testament  dated  March  27, 
1877,  and  subsequently  duly  admitted  to  probate,  in  and  by  which  he 
devised  all  his  estate,  both  real  and  personal,  to  his  widow,  Dora  Wie- 
horst, who  thus  became  the  owner  of  the  premises  subject  to  the  Jark 
mortgage.  On  the  26th  day  of  November,  1881,  this  plaintiff  deeded 
and  cwiveyed  the  mor^ged  premises  to  her  son,  Charles  Wiehorst 
The  deed  to  Charles  Wiehorst  recited  that  the  conveyance  was  made 
subject  to  the  Jark  mortgage,  and  contained  a  covenant  on  the  part  of 
the  grantee  to  assume  and  pay  $2,150  of  the  principal  of  said  Jark  mort- 
gage, the  balance  to  be  paid  by  Brown  as  a  part  of  the  purdiase  price 
of  the  25  acres  sold  to  him.  It  would  seem  that  at  the  time  of  this 
conveyance  of  the  realty  to  Charles  Wiehorst  the  mother  also  sold  and 
transferred  to  her  son  all  the  farm  stock  and  implements  on  the  place. 
Beyond  a  doubt  Charles  Wiehorst  paid  his  mother  nothing  for  either 
the  real  or  personal  property  transferred,  but  he  did  execute  and  de- 
liver to  her  a  mortgage  a)vering  the  farm  acquired  conditioned  for  the 
payment  by  him  of  the  sum  of  $1,350  in  15  years  frotn  its  date,  with 
interest.  No  payments  appear  to  have  been  made  by  Charles  Wiehn'St 
either  upwi  the  Jark  mortgage  or  the  mortgage  given  his  mother,  ex- 
cept payments  of  $75  January  2,  1884,  and  $50  February  26,  1884,  on 
the  Jaric  mortgage.  Charles  Wiehorst  died  intestate  on  November  15, 
1884.  He  left  him  surviving  no  issue,  but  a  widow,  Mary  Wiehorst, 
(now  Mary  Facklam),  his  mother,  Dora  Wiehorst,  a  brother  Henry 
Wiehorst  (who  died  intestate  and  unmarried  January  17,  1890),  a 
brother,  William  Wiehorst,  and  a  sister,  Mary  Wiehorst  (afterwards 
Mary  Nannen),  who  died  November  13,  1903,  intestate,  and  who  was 
the  mother  of  the  infant  defendants  in  this  action.  It  will  be  seen  that 
Dora  Wiehorst  thus  became  vested  with  a  life  estate  in  the  mortgaged 
property,  with  a  remainder  in  fee  in  her  children,  Henry  Wienorst, 
William  Wiehorst,  and  Mary  Wiehorst,  subject  to  the  right  of  dower 
of  the  widow  of  Charles  in  the  property  in  question. 

On  January  10,  1885,  the  widow,  Mary  Wiehorst  (now  Mary  Fack- 
lam), executed  a  quitclaim  deed  of  the  pronises  in  question  to  the  said 
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Dora  Wiehorst  (the  plaintiff),  Henry  Wiehorst,  William  Wiehorst^  and 
Mary  Wiehorst  (afterwards  Mary  Nannen).  The  consideration  ex- 
pressed in  this  deed  was  $5,  and  it  contained  the  following  clause: 

**Tbls  conveyance  la  made  subject  to  tbe  lawful  d^ts  owing  by  Charles 
Wlebont  at  the  time  of  his  decease,  which  debts  tbe  said  Dora  Wl^rat  here- 
by aBsmnea  and  agrees  to  pay.  And  tiie  said  Hary  Wl^orst^  widow,  afore- 
said, does  hereby  sell,  grant,  release  and  conrey  to  said  Dora  Wlethorst  all  her 
right,  title  and  claim  to  the  chattels  and  personal  property  on  said  farm  now 
mortgaged  to  Frederick  Jark  by  a  certain  chattel  mortgf^e  executed  by  said 
Dora  Wiehorst  and  assumed  1^  said  Charles  Wiehorst,  also  one  span  of 
horses  now  on  said  premises,  nine  cows,  one  lumber  wagon,  one  single  buggy, 
one  double  bnK7i  one  mowii^  machine,  one  single  harness  and  two  double 
harnesses,  one  drag,  one  cutter,  one  pair  of  bobs,  one  horse  wagon,  and  all 
tl»  hay,  foddMT  and  grain  and  farming  implements  on  said  premlnsy  three 
calves,  all  of  said  personal  property  now  being  on  said  premises." 

The  plaintiff  took  possession  of  the  property  as  life  tenant,  and  as 

such  has  enjoyed  the  use  and  occupation  and  the  rents  and  income 
therefrom  to  tiie  present  time.  She  paid  all  the  unsecured  debts  of 
her  son  Charles,  and  also  erected  a  monument  or  headstone  at  his  grave. 
The  Jark  mortgage  by  its  terms  became  due  and  payable,  and  the  plain- 
tiif  made  payments  both  of  principal  and  interest  on  this  mortgage  from 
time  to  time  until  the  same  was  finally  paid  in  full.  The  Ust  payment 
was  made  on  January  6,  1896,  at  whidi  time  Jark  gave  a  formal  sat- 
isfaction of  the  mortgage.  NcKie  of  the  moneys  in  payment  of  the 
Jark  mortgage  were  advanced  by  the  remaindermen  or  owners  of  the 
fee,  but  all  appears  to  have  been  paid  by  the  plaintiff.  The  plaintiif 
now  seeks  to  foreclose  both  the  Jark  mortgage  and  the  mortgage  given 
to  her  by  her  son  Qiarles  Wiehorst  for  $1,350.  As  to  the  Jark  mort- 
gage, the  plaintiff  claims  to  be  equitably  subrogated  to  the  right  of 
Jark  by  reason  of  her  payment  of  the  mortgage,  and  asks  the  decree 
of  the  court  adjudging  and  decreeing  the  amounts  so  advanced  to  be 
a  first  lien  on  the  premises  in  questicm. 

The  answering  defendants  contest  the  plaintiff's  claim,  and  insist  that 
by  the  terms  of  the  deed  from  Mary  Wiehorst  to  Dora  she  covenanted 
to  pay  all  the  debts  of  Charles,  and  that  among  the  debts  were  the  two 
mortgages  in  question,  and  that,  therefore,  the  plaintiff  ought  not  to 
maintain  tiiis  action.  The  statute  of  limitatic»is  is  also  set  up  and  relied 
(HI  as  a  defense.  The  plaintiff's  counsel  contends  that  the  covenant  in 
the  deed  referred  to  properly  construed,  wherein  the  grantee  cove- 
nanted to  pay  the  lawful  debU  of  Charles,  does  not  apply  to  anything 
but  unsecured  debts,  and  to  this  end  considerable  testimony  was  given 
as  to  the  surrounding  facts  and  circumstances  at  the  time  of  its  ex- 
ecution for  the  purpose  of  aiding  the  court  in  arriving  at  what  is 
claimed  was  the  real  intention  of  the  parties.  After  carefully  consid- 
ering the  facts,  the  court  is  clearly  of  die  opinion  that  the  covenant 
contained  in  the  deed  from  Mary  Wiehorst  to  Dora  Wiehorst  did  not 
obligate  the  plaintiff  to  pay  the  Jark  mortgage.  The  clause  in  question 
reads  as  follows : 

"This  conveyance  Is  made  subject  to  the  lawful  debts  owing  by  said  Charles 
Wiehorst  at  the  time  of  his  dec«u^  whldi  debts  the  said  Dora  Wiehorst 
he^^  assomaa  and  agresa  to  pay.** 
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The  Jark  mortgage  was  given  by  Henry  Wiehorst  and  Dora,  his  wife, 
to  secure  the  individual  bond  of  Henry  Wiehorst  Henry  Wiehorst 
died  seised  of  the  fee,  and  by  his  last  will  and  testament  devised  the 
farm  in  question  to  the  plaintiff.  By  the  will  she  became  owner  of  the 
property,  but  in  no  way  became  personally  obligated  to  pay  the  mort- 
gage indebtedness.  It  is  true  that  bv  her  deed  to  her  son  Charles  he 
asstimed  and  agreed  to  pay  $2,150  of  the  mortage  indebtedness;  but, 
inasnnich  as  his  grantor,  Dora  Wiehorst,  was  not  personally  bound 
to  pay  the  mortgage,  the  covenant  of  Charles  to  pay  it  was  not  enforce- 
able against  him,  and,  in  the  event  of  a  foreclosure  and  a  resulting 
deficiency,  judgment  for  such  deficiency  could  not  have  been  lawfully 
obtained  against  him.  Vrooman  v.  Turner,  69  N.  Y,  380,  25  Am.  Rep. 
195 ;  Dunning  v.  Leavitt,  85  N.  Y.  30,  39  Am.  Rep.  617 ;  Cashman 
V.  Henry,  75  N.  Y.  103,  31  Am.  Rep.  437.  The  cases  cited  fully  es- 
tablish  die  doctrine  that  a  grantee  ox  mortg^d  premises,  whose  con- 
veyance recites  that  the  land  is  conveyed  subject  to  a  mortgage,  and 
that  the  grantee  assumes  and  agrees  to  pay  the  same  as  part  of  the 
consideration,  is  not  liable  for  a  defidenqr  arising  upon  a  foreclosure 
and  sale  in  case  the  grantor  was  not  pers«ially  \iuAt  l^^y  or  equita- 
bly for  the  payment  of  the  mortgage. 

It  therefore  follows  that  in  the  deed  from  Mary  Wiehorst  to  Dora 
Wiehorst  and  others,  inasmuch  as  Dora  Wiehorst  only  agreed  to  pay 
the  "lawful  debts"  of  her  son  Charles,  it  caimot  be  held  that  she  in 
law  covenanted  and  agreed  to  pay  this  mortgage,  for  it  is  not  a  "law- 
ful debt"  of  Charles  within  the  decided  cases.  A  "debt"  is  defined  as 
"that  which  is  due  from  one  person  to  another,  whether  money,  goods 
or  services;  that  which  one  person  is  bound  to  pay  to  or  perform  for 
another,  that  which  one  is  obliged  to  do,  or  suffer."  Imperial  Diction- 
ary. Latimer  v.  Veader,  30  App.  Div.  436,  46  N.  Y.  Supp.  823.  A 
claim  or  demand  not  enforceable  at  law  cannot  be  said  to  be  a  "lawful 
debt,"  and  we  must,  therefore,  conclude  that  under  the  facts  establish- 
ed  in  this  case  the  Jark  mortgage  was  not  covered  by  the  terms  of  the 
agreement  in  the  .  deed  in  question.  As  to  the  mortgage  for  $1,350, 
this  was  the  personal  obligation  of  Charles  Wi^iM^  running  direct  to 
the  plaintiff.  The  plaintiff's  evidence  tends  to  show  that  the  farm  in 
question  was  worth  little,  if  any,  more  than  the  amount  of  the  first 
mortgage.  As  the  evidence  tends  to  show  that  at  the  time  this  farm 
was  deeded  to  Charles  Wiehorst  there  was  also  turned  over  to  him  the 
farm  stock  and  implenrents,  some  of  which  at  least  purported  to  be 
covered  by  a  chattel  nKHtgage  to  Jark  as  additional  security  for  a  por- 
tion of  his  mortgage  claim ;  and,  as  Charles  paid  nothing  in  cash  to  his 
mother,  it  is  fair  to  presume  that  the  mortgage  for  $1,350  represented 
not  only  the  purchase  price  for  the  equity  m  the  ^rm,  but  also  the 
purchase  price  of  the  personal  property  transferred  at  the  same  time. 
When  the  widow  of  Charles  gave  her  quitclaim  deed  to  the  plaintiff 
containing  a  bill  of  sale  of  all  this  personal  property,  it  practically  re- 
turned to  her  the  same  personal  property  previously  sold  to  her  son, 
and  it  is  fair  to  assume  it  was  her  intention  to  relieve  Charles'  estate 
fnun  the  personal  obligaticot  he  had  given  and  represented  hy  his  mort- 
gage for  $1,350.  And,  while  it  may  be  fairly  said  the  plaintiff  was 
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not  put  in  as  good  a  position  as  she  occupied  prior  to  her  sale  to  her 
son,  nevertheless  perhaps  the  arrangement  was  the  best  she  could  have 
made  under  all  the  circumstances.  At  least,  this  court  is  not  prepared 
to  hold  that  this  mortgage  of  $1,350  was  not  embraced  within  the  term 
of  the  deed  given  by  Mary  Wiehorst  to  the  plaintiff,  in  which  the  plain- 
tiff agreed  to  pay  Charles*  lawful  debts.  On  the  contrary,  we  are  of 
the  opinion  that  had  the  plaintiff  foreclosed  this  latter  mortg^e,  and 
sought  a  personal  deficiency  judgment  against  the  estate  of  Charles, 
the  representative  of  his  estate  might  have  successfully  set  up  the  pro- 
visions of  the  deed  and  the  agreement  it  contained  as  a  bar  to  any  re- 
covery by  reason  of  this  mortgage.  And  for  these  reasons  we  are  of 
the  opinion  the  plaintiff  is  not  now  entitled  to  a  decree  of  foreclosure 
of  the  $1,350  mortgage.  The  reasons  which  defeat  a  foreclosure  of 
the  second  or  $1,350  mortgage,  however,  do  not.  apply  to  the  prior  or 
Jarlc  mortgage,  and,  although  this  latter  mortgage  has  been  paid  and 
in  form  discharged,  nevertheless  we  are  of  the  opinion  that  the  plain- 
tiff is  entitled  to  be  subrogated  to  all  rights  of  the  origmal  holder  of 
this  security.  We  must  bear  in  mind  that  the  plaintiff  has  a  life  estate, 
and  only  a  life  estate,  in  the  farm  covered  by  this  mortgage.  The 
mortgage  was  past  due  and  enforceable,  and  the  only  means  she  had 
of  protecting  and  preserving  her  life  estate  was  by  its  payment.  This 
she  did  by  series  of  payments  of  both  principal  and  interest  stretching 
over  a  loi^  aeries  of  years,  and  it  was  not  before  January,  1896,  that 
she  was  able  to  make  a  final  payment,  and  that  only  by  borrowing  mon- 
ey to  make  it.  As  a  life  tenant  it  was  her  duty  to  ke^  down  the  inter- 
est charges,  but  as  to  the  principal  of  this  mortgage  the  plaintiff  was 
under  no  legal  obligatiwi  to  pay  it.  The  payment  of  the  mortgage 
operated  primarily  for  the  use  and  advantage  of  the  remaindermen,  as 
well  as  for  the  protection  of  the  plaintiff's  life  estate.  Under  such  cir- 
cumstances the  right  of  subrogation  is  well  established. 

Pomeroy  in  his  work  on  Equity  Jurisprudence  states  the  rule  in 
section  799,  in  which  he  says : 

"The  role  Is  well  eettled  that,  when  a  \ite  tenant,  or  other  person  havliig 
a  partial  Interest  only  in  the  inheritance  or  In  the  land  pays  off  a  charge,  mort- 
gage, or  Incumbrance  on  the  entire  premises,  he  Is  presnmed  to  do  ao  for  his 
own  benefit  The  IIcq  Is  not  dlscbarf^d  unless  he  Intentionally  release  It 
Me  can  always  keep  the  Incumbrance  alive  for  bis  own  protection  and  reim- 
bursement Hl8  Intention  to  do  bo  will  be  presumed,  even  though  he  has  taken 
no  assignment  In  fact  biB  payment  ctmBtitutes  him  an  eitaltable  aalipiee." 

And  in  section  1211  the  same  author  says  that: 

"TblB  equitable  result  follows,  althoogh  no  actual  assignment  written,  or 
verbal  accompanied  the  payment  and  the  securities  themselves  were  not 
delivered  over  to  tbe  person  making  payment  and  even  thougb  a  receipt  was 
given  speaking  of  the  mortgage  debt  as  being  fully  paid,  and  sometimes  though 
the  mortage  itself  was  actually  discharged  and  satisfied  ot  record." 

This  equitable  doctrine,  which  is  "a  particular  application  of  the  broad 
principle  of  subrogation,  is  enforced  whenever  the  person  making  the 
payment  stands  in  such  relations  to  the  premises,  or  to  the  other  par- 
ties, that  his  interests,  recognized  either  by  law  or  by  equity,  can  only 
be  fully  protected  and  maintained  by  regarding  the  transaction  as  an 
assignment  to  him,  and  the  lien  of  the  mor^ge  as  being  kept  alive, 
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either  wholly  or  in  part,  for  his  security  and  benefit."  Numerous  au- 
thorities and  decided  cases  might  be  cited  in  support  of  this  well-recog- 
nized doctrine.  It  is  sufficient  to  say  that  the  rule  exactly  fits  the  case 
of  the  plaintiff  here;  and  its  applicati<Hi  and  enfOTcement  works  the 
defendaAts  no  wrong. 

But  it  is  contended  that  the  statute  of  limitations  has  run  against 
this  cause  of  action.  We  think  not.  The  plaintiflE  by  the  transactions 
is  simply  put  in  the  place  of  the  original  holder  of  the  Jark  mortgage, 
and  as  to  this  mortgage  has  all  the  rights  and  remedies  that  Jark  had 
or  that  he  would  now  have  if  he  were  the  plaintiff  in  this  action.  We 
do  not  think  the  subrogation  was  complete  until  the  Jark  mortgage  had 
been  fully  paid.  Bennett  v.  Cook,  45  N.  Y.  268.  Until  that  final  pay- 
ment, the  equitable  assignment  did  not  become  complete,  &nd,  the  bond 
and  mortgage  being  sealed  instruments,  the  plaintiff  had  20  years  from 
that  date  in  which  to  bring  an  action  to  foreclose  them.  As  to  the  de- 
fendants in  this  action,  the  payments  made  from  time  to  time  by  the 
plaintiff  are  not  to  be  regarded  as  pro  tanto  satisfactions  and  releases 
of  the  original  indebtedness,  but  the  plaintiff  as  to  the  defendants  still 
had  a  right  to  keep  alive  the  mortgage  for  the  protection  of  her  rights 
and  interest 

It  was  argued,  however,  that  such  payments  as  were  made  by  the 
plaintiff  by  way  of  interest  could  not  cn}erate  to  prevent  the  statute  of 
limitations  running  agamst  the  defendants  anv  more  than  payments 
made  by  a  stranger  to  the  transaction.  In  other  words,  it  is  argued 
that,  inasmuch  as  the  Jark  mortgage  by  its  terms  fell  due  and  became 
payable  in  1885,  the  statute  began  to  run,  and  subsequent  payments 
eidier  of  principal  Or  interest  by  the  plaintiff  could  not  stay  the  run- 
ning of  the  statute ;  and  therefore,  more  than  20  years  having  expired 
since  the  maturing  of  the  mortgage  and  the  commencement  of  the  ac- 
tion, the  action  is  barred.  This  argument,  however,  in  our  judgment 
is  based  on  an  erroneous  conception  of  the  relation  of  the  plaintiff  to 
the  property  and  to  the  remaindermen.  The  life  tenant  in  making  pay- 
ments of  interest  represents  the  whole  estate  and  all  interested  in  it.  In 
the  case  of  HoUingshead  v.  Webster,  37  Ch.  D.  651,  cited  in  16  Eng- 
lish Ruling  Cases  at  pages  173-174,  the  question  here  involved  was 
under  discussion,  and  the  court  said : 

"Tbe  right  principle  to  adopt  is  tbat,  so  far  as  the  real  estate  Is  concerned, 
there  is  no  one  else  but  the  tenant  for  life  to  pay  the  interest ;  that  In  making 
snch  payment  he  represents  the  whole  estate ;  that  the  payment  Is  an  admis- 
sion of  the  liability  to  the  debt  affecting  the  real  estate  of  which  he  Is  In  pos- 
session. It  iB  8afflcl«it  evidence  of  a  continuance  of  the  testator's  contract  to 
pay  the  debt,  or  (If  it  be  necessary  to  have  recourse  to  the  somewhat  subtle 
doctrine  of  a  prwnise  to  pay)  it  la  a  pnnnise  to  pay  out  of  such  real  estate 
wbidi  he,  as  the  person  In  posaes^on  of  gucfa  real  asset,  la  competent  to  give 
In  behalf  of  tbe  real  assets  generally,  and  so  as  to  bind  those  who  take  In  re- 
mainder." 

Consequently  every  payment  of  interest  made  by  the  plaintiff  to  Jark 
operated  as  a  new  admission  of  indebtedness  sufficient  to  postpone  the 
running  of  the  statute  of  limitations,  and,  inasmuch  as  these  last  pay- 
ments were  in  January,  1896,  the  mortgage  in  question  cannot  be  held 
to  be  outlawed.  We  therefore  conclude  that  the  plaintiff  is  entitled 
to  a  judgment  subrogating  her  to  the  rights  of  the  original  holder  of 
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the  Jark  mor^ge,  and  to  a  decree  providing  for  a  sale  of  the  mort- 
gaged premises.  The  amount  to  which  she  is  entitled  to  relief  is  plain. 
As  the  life  tenant  it  was  the  plaintiff's  duty  to  pay  and  keep  down  the 
interest  charge,  and  as  such  life  tenant  she  was  entitled  to  all  inoMne 
derived  from  the  property  over  and  above  these  chaises.  Consequent- 
ly she  is  entitled  to  a  judgment  establishing  as  due  and  owing  and 
secured  to  be  paid  simply  the  principal  sum  advanced  by  her,  to  wit, 
the  sum  of  $2,150. 

The  judgment  should  also  provide  for  the  payment  of  a  reasonable 
sum  as  the  compensation  of  tiie  guardian  ad  litem  for  the  infant  de- 
fendants in  this  case. 

Let  judgment  be  entered  accordingly. 


BONHOFr  T.  WIEHORBT  et  at 
(Bnprane  Oomt;  Special  Term,  GattaraugnB  Oonnty.  Janiuur  ]7, 1D08.) 

MOBTGAGES— TBARSrBB  or  PSOPEBTT  MOBTOAOED— GONTBAOTS— OonBTBUOTIOH. 

Plaintiff  conv^ed  to  her  eon  a  farm  sabject  to  a  mortgt^e  on  wblcb 
plaintiff  was  not  personally  liable.  On  the  son's  death,  his  widow  deeded 
her  life  estate  to  plaintiff,  covenanted  to  pay  the  son's  "lawful  debts." 
The  Interest  conveyed  was  of  Uttle  value,  owing  to  the  fact  that  the  son 
had  given  plaintiff  a  second  mortgage  on  the  property,  at  the  time  of  the 
conveyance  to  him.  Held  that,  even  thoni^  in  consideration  of  an  exten- 
sion of  the  time  of  payment  of  the  first  .mortgage  the  son  agreed  with 
the  original  mortg^r  to  assume  the  mortgage^  he  became  thereby  simply 
an  indemnitor  to  plaintiff  or  a  surety  for  the  payment  of  the  mortgage, 
and  plaintiff  was  not  obligated  to  pay  It  as  one  ot  the  son's  lawful  d^>t8. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  85,  Mortgages,  |  756.] 

Action  by  Dora  Wiehorst  Bonhoff  against  William  Wiehorst  and 
others.  Judgment  for  plaintiff,  and  defendants  move  fCH*  a  new  trial. 
Motion  denied. 

Thomas  H.  Dowd  and  E.  D.  Northrup,  for  the  mod<m, 
W.  G.  Laidlaw,  opposed. 

WHEELER,  J.  This  is  a  motion  on  behalf  of  the  infant  defendants 

for  a  new  trial  on  the  ground  of  newly  discovered  evidence.  Upon 
the  decision  of  this  action,  when  tried  before  me  upon  the  main  issues 
in  the  case  I  had  occasion  to  hand  down  an  opinion,  in  which  the  es* 
sential  facts  as  they  were  developed  on  the  trial  were  carefully  stated. 
103  N.  Y.  Supp.  437.  The  court  then  held  that  the  plaintiff  was  entitled 
to  a  foreclosure  of  what  was  designated  the  Jark  mor^;age,  because, 
although  in  the  deed  from  the  plaintiff  to  her  son  Charles  Wiehorst 
the  grantee  in  form  assumed  and  ^^reed  to  pay  that  mortgage,  never- 
theless  sudi  assumption  imposed  no  legal  liability  upon  the  grantee, 
because  his  grantor,  the  plamtiff  in  this  action,  was  under  no  personal 
obligati(m  to  pay  that  mortgage,  and  consequently  the  mortgage  held 
by  Jark  was  not  a  "lawful  debt"  of  Charles  Wiehorst,  and  the  plaintiff 
therefore,  in  turn,  was  under  no  obligation  to  pay  it.  In  this  decision 
the  counsel  for  ail  parties  to  the  action  apparently  acquiesced  as  no 
ai^>eal  was  taken.   The  affidavits  now  presented  to  the  court  disclose 
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that,  after  the  decision  of  the  case  and  the  entry  of  judgment,  the  fol- 
lowing document  was  discovered,  the  genuineness  of  which  is  not  dis- 
puted.   The  paper  in  question  reads  as  follows : 

"Whereas  Charles  Wiehorst  has  this  day  asBumed  tbe  payment  of  two 
thousand  one  hundred  and  fifty  dollars  of  the  principal  of  9  certain  mortgage 
dated  March  17,  18(13,  (erroneously,  aa  the  year  should  be  1873)  and  recorded 
July  8,  18^  In  Liber  53  of  Mortgages  at  page  68,  In  tbe  Cattaraugus  County 
Clerk's  Office,  executed  to  me  by  Dora  and  Hairy  Wleborst,  and  has  assumed 
the  same  as  aforesaid  and  bas  purchased  one  bundred  acres  of  tbe  mortgaged 
premises  this  day  on  condition  that  I  the  undersigned  shall  and  will  extend 
the  payment  of  said  sum  and  Interest  as  hereinafter  stated.  Now  therefore 
know  all  men  by  these  presets  that  I  the  undersigned  Frederldc  Jaiic  for 
tbe  consideration  of  one  dollar  and  his  assuming  to  pay  said  sum  and  interest, 
do  hereto  agree  to  extend  tbe  payment  thereof  as  follows :  tbe  interest  at  the 
rate  of  ^x  per  cent,  per  annum  on  said  sum  of  ^150  or  so  much  thereof  as 
shall  from  time  to  time  remain  unpaid,  to  be  computed  from  the  first  day 
of  January  next,  and  be  paid  on  tbe  20th  day  of  Norember  in  each  year  there- 
after until  the  whole  of  said  sum  shall  be  paid,  one  hundred  dollars  of  prin- 
cipal of  said  sum  on  tbe  2eth  day  of  November  in  each  of  tbe  years  18S4  and 
1885  and  the  remaining  principal  being  $1950,  In  tea  equal  annual  Instalments, 
tbe  first  instalment  thereof  to  be  paid  on  tbe  26th  day  of  November  1886, 
with  the  priTilege  of  making  any  of  said  payments  at  any  time  befwe  due  and 
payable. 

"Witness  my  hand  and  seal  tills  26th  day  of  NoTonber  1881. 

T.  r.  JsEfe.  [Seal.] 

••In  presence  of  B.  D.  Northrop." 

It  will  be  observed  that  this  paper  purports  to  have  been  executed 
on  the  same  day  the  plaintiff  conveyed  the  premises  covered  by  the 
Jark  mortgage  to  her  son  Charles  Wiehorst,  and  was  found  among  his 
papers  after  his  death. 

It  is  claimed  by  the  defendants  that  the  leg^  effect  of  this  instrument 
was  to  make  the  Jark  mortgage  the  personal  debt  of  Charles  Wie- 
horst and  that,  therefore,  the  plaintiff  obligated  herself  to  pay  and 
discharge  this  mortgage  by  the  provisions  of  the  deed  given  ho-  by  the 
widow  of  Charles  Wiehorst  shortly  after  his  death,  in  which  the  plain- 
tiff agreed  to  pay  the  lawful  debts  of  her  son  Charles.  It  therefore 
becomes  important  for  the  court  upon  this  motion  to  determine  the 
legal  force  and  effect  of  the  newly  discovered  document,  with  the  view 
of  ascertaining  whether,  had  the  paper  in  question  been  proven  and 
introduced  in  evidence  on  the  trial  of  this  action,  it  would  have  caused 
a  differrat  result  of  this  litigaticm.  If  it  would  have  done  so,  then 
it  is  the  duty  of  this  court  to  set  aside  the  judgment  and  grant  a  new 
trial.  If,  on  the  other  hand,  with  the  paper  in  evidence,  the  result 
would  have  been  the  same,  a  new  trial  should  be  denied.  It  is  to  be 
noted,  in  the  first  place,  that  by  the  document  in  question  Charles  Wie- 
horst is  not  made  m  form  to  assume  or  agree  to  pay  the  Jark  mortgage. 
The  paper  recites  the  giving  of  the  deed  from  the  present  plaintiff  to 
her  son  Charles,  and  that  in  and  by  that  deed  Charles  had  assumed 
and  agreed  to  p^  the  Jark  mortgage,  and  that  in  consideration  of  this 
assumption  by  Qiarles  Jark,  the  signer  of  the  paper,  agreed  on  his 
part  to  extend  the  time  of  the  payment  of  his  mortgage  in  the  manner 
specified.  Charles  Wiehorst  did  not  sign  the  paper  or  by  it  agree  to 
do  anything.  His  obligation  seems  to  have  been  derived  from  the 
clause  in  the  deed  referred  to,  and  not  by  this  paper  itself.   But  the 
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clause  in  the  deed  we  have  held  was  not  legally  binding  upon  or  en- 
forceable against  Charles  Wiehorst;  and,  inasmuch  as  the  paper  now 
presented  to  the  cottrt  refers  to  the  deed  as  the  basis  of  the  assumption 
by  Charles,  it  may  be  well  doubted  whether  the  extension  agreement 
operated  in  any  way  to  fortify  or  enlarge  the  agreement  of  assumption 
contained  in  the  deed.  Inasmuch  as  the  assumption  clause  of  the  deed 
was  unenforceable  against  Charles,  it  may  well  be  argued  that  the  de- 
livery of  the  extension  agreement  reciting  the  assumption  clause  added 
nothing  to  its  binding  effect  and  created  no  new  obligation  by  its  own 
force,  because  it  assumed  to  do  nothing  in  and  of  itself,  except  to  ex- 
tend the  time  of  payment.  We  do  not  think  it  necessary,  however,  in 
the  disposition  of  this  motion  for  us  to  determine  whether  or  not  Charles 
Wiehorst  did  obligate  himself  to  pay  the  Jark  mortgage.  For  the  pur- 
poses of  this  motion,  we  may  assume  that  the  legal  effect  of  the  entire 
transaction  was  to  make  Charles  Wiehorst  to  assume  the  mortgage  ia 
question.  Nevertheless,  it  does  not  follow  the  plaintiff  is  not  entitled 
to  a  foreclosure  of  the  Jark  mortgage.  In  numerous  cases  the  courts 
of  this  state  have  had  occasion  to  discuss  and  construe  the  legal  and 
equitable  force  and  effect  of  agreements  by  grantees  to  assume  the  pay- 
ment of  mortgages  covering  property  conveyed  to  them,  and  have  imi- 
formly  held  that,  by  sudi  agreements,  the  grantee  simply  covenanted 
to  save  harmless  his  grantor  fr(»n  any  deficiency  judgment  which  might 
arise  upon  the  foreclosure  of  the  mortgage  assumed.  Wilbur  v.  War- 
ren, 104  N.  Y.  197,  10  N.  E.  263;  Slauson  v.  Watkins,  86  N.  Y.  597; 
Keller  v.  Lee,  66  App.  Div.  184,  72  N.  Y.  Supp.  948 ;  Osborne  v.  Hey- 
ward,  40  App.  Div.  78,  67  N.  Y.  Supp.  542 ;  Cumberland  v.  Codrington,. 
3  Johns.  Ch.  229,  8  Am.  Dec.  492 ;  Halsey  v.  Reed,  9  Paige,  446 ;  Coffii* 
V.  Lockhart,  60  Hun,  178,  14  N.  Y.  Supp.  719 ;  Huntley  y.  Re  Voir» 
66  Hun,  291,  20  N.  Y.  Supp.  920.  As  was  said  in  Wilbur  v.  War- 
ren, 104  N.  Y.  194,  10  N.  E.  263 : 

"On  a  coDveyance  by  tbe  mortgagor  subject  to  tbo  mortgage,  the  plain  mean- 
ing of  tbe  transaction  between  the  parties  is  tbat  the  lauds  shall  pay  tho 
mortgage  debt  in  exoneration  of  the  personal  llablll^  of  the  mwtgagor  on  his- 
bond,  and  In  equity  on  such  a  conTeyanoe  tiie  land  Is  treated  as  the  principal 
debtor  and  the  mortgagor  as  surety  tot  the  mortgage  debt  If  tbe  deed,  la 
addition,  contain  a  covoiant  on  the  part  of  the  grantee  to  pay  tbe  mortgage^ 
tbe  land  still  remains  the  primary  fond  for  the  payment  of  fhe  mortgage. 
*  *  «  essential  purpose  of  such  a  covraant  Is  to  Indemnl^  the  mort- 
gagor against  the  contingency  tbat  the  land  may  not  bring  enough  to  pay  the 
mortgage  debt,  and  therd>y  leave  him  exposed  to  a  claim  for  a  deficiency.'* 

In  Keller  v.  Lee,  66  App.  Div.  184,  72  N.  Y.  Supp.  948,  the  court 
hekl  that  where  a  conveyance  was  made  by  which  the  grantee  assumed 
and  agreed  to  pay  a  mortgage,  subject  to  whidi  the  conveyance  was 
made,  the  land  was  the  primary  fund  for  the  payment  of  the  mortgage 
debt,  and,  as  between  the  grantor  and  the  grantee,  the  liability  of  the 
latter  is  that  of  indemnitor  or  surety  only,  and  that,  where  the  grantor 
paid  the  mortgage  debt  and  procured  the  mortgage  to  be  discharged  of 
record  without  first  requiring  the  mortgagee  to  resort  to  the  land, 
he  could  not  maintain  an  action  against  tfie  grantee  to  recover  the 
amount  expended  by  him.  In  Huntley  v.  Re  Voir,  66  Hun,  291,  20  N. 
Y.  Supp.  920,  it  was  held  that  the  grantee  taking  a  deed,  in  which  he 
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assumed  and  agreed  to  pay  a  mortgage  not  being  bound  to  pay  the 
mortgage  in  exoneration  of  the  land,  which  was  the  primary  fund  for 
its  payment,  might  pay  the  mortgage  debt,  and  by  taking  an  assign- 
ment thereof  to  his  wife  still  enforce  it  as  a  lien  and  cut  off  the  lien 
of  a  judgment  subsequent  to  the  mortgage. 

Dora  Wiehorst  Bonhoff,  the  plaintiff  in  this  action,  by  accepting  the 
deed  from  the  widow  of  Charles  Wiehorst  containing  a  covenant  to 
pay  and  dischai^e  the  lawful  debts  of  Charles,  at  most  cmly  agreed 
to  save  the  estate  and  heirs  of  Charles  harmless  from  any  deficiency 
which  might  arise  in  the  event  of  a  foreclosure  of  the  Jark  mortgjage. 
She  did  not  obligate  herself  to  pay  and  discharge  the  Jark  mortgage, 
but  had  the  right  to  enjoy  the  land  and  the  rent,  issues,  and  profits 
therefrom  without  actually  paying  the  mortgage  for  the  benefit  of 
the  remaindermen.  When,  therefore,  for  the  purpose  of  protecting 
her  life  estate  in  the  property,  she  was  compelled  to  pay  and  discharge 
the  Jark  mortgage,  she  becstme  subrogated  to  the  rights  of  Jark  in 
that  mortgage  to  tiie  extent  at  least  of  reimbursing  herself  for  tiie 
m(Hieys  paid  by  her  on  account  of  the  principal  as  shown  in  our  prior 
opinion.  The  plaintiff  might  not  have  any  right  to  demand  a  personal 
judgment  against  the  estate  of  Charles  by  reason  of  the  premises ;  but 
that  she  never  has  sought  or  demanded,  and  the  judgment  of  fore- 
closure heretofore  granted  contained  no  provision  for  any  personal 
judgment  against  any  one. 

It  must  he  manifest,  too,  fn»n  what  has  been  said  that  the  clause 
in  the  deed  to  the  plaintiff  in  which  she  agreed  to  pay  the  "lawful 
debts"  of  her  son  Charles  cannot  be  said  to  include  or  comprehend 
the  mortgage  debt  in  question.  If  we  hold  the  effect  of  the  exten- 
sion  agreement  was  to  make  Charles  assume  the  Jark  mortgage,  the 
legal  effect  was  to  make  him  simply  an  indemnitor  to  the  plaintiff,  or 
a  surety  for  the  payment  of  the  mortgage.  The  debt  still  remains  the 
debt  of  Henry  Wiehorst,  who  borrowed  the  money,  and  gave  the  origi- 
nal bond.  And,  although  Charles  may  have  subsequently  in  effect  bis- 
come  surety  for  its  payment,  nevertheless  we  think  it  cannot  be  said 
tht  debt  was  his  debt.  We  therefore  conclude  that  the  newly  dis- 
covered document  on  which  a  new  trial  is  asked,  if  introduced  m  evi- 
dence, could  not  possibly  change  the  result  of  the  litigation  or  defeat 
a  foreclosure. 

The  fact  that  the  interest  actually  conveyed  by  the  widow  of  Charles 
to  this  plaintiff  was  of  very  little  value  also  has  an  important  bearing 
on  the  actual  intent  of  the  parties.  It  can  hardly  be  supposed  tiiat  the 
plaintiff  ever  really  intended  to  obligate  herself  to  pay  off  an  existing 
mortg^e  of  $2,150  for  the  benefit,  not  of  herself,  but  of  remainder- 
men to  whom  she  at  least  owed  no  legal  duty.  We  think  such  was 
neither  her  real  intent,  nor  the  l^fal  construction  to  be  placed  on  the 
dealings  of  the  parties. 

The  motion  to  set  aside  the  judgment  and  to  grant  a  new  trial  is 
therefore  denied. 
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(123  App.  DlT.  171.) 

8ALU0M  T.  iL  E.  BLA.SIBB  HITG.  CO. 
(Supreme  Court,  Appellate  Division,  Foarth  Deqpartmrat   January  8,  1008.) 

1.  Dakaoks— BIxASUBX  or  Damages— AoTion  at  Law— iNJUBin  Aim  Coh- 

hbkcbubut  or  Stnr. 

Where,  in  an  action  for  trespass  or  forcible  entry  and  erlctlon,  plain- 
tiff had  not  been  evicted  or  bar  boslness  interfered  wltb  when  the  action 
was  commenced.  It  was  error  to  allow  damagee  for  evtetlon,  kMS  of  proflti 
In  her  buslneaa,  etc. ;  recovery  being  limited  In  legal  actlwu  to  damage 
Buffered  to  the  time  of  commencing  the  action. 

[EA.  Note.— For  casee  in  point,  eee  Cent  Dig.  vol.  16.  Damages,  f  567.] 

2.  New  TaiAJ^-YEBDicr— Excessive  Dahaqbs— asmno  Aside  Ybbdict. 

Where  damages  were  Improperly  allowed  for  certain  Items,  the  verdict 
shoald  have  been  set  aside  upon  motion  for  new  trial,  under  Oode  CIt. 
Proc  f  090,  pwmlttlng  the  trial  Judge  to  let  aside  a  verdict  for  esceaalTe 
or  Insnffldent  damages. 

[Ed.  Note^For  cases  In  ptdnt,  see  Oeot  Dig.  mi.  87,  New  mal,  H  IW- 
166.] 

8.  Appxai/— Objection  to  Bvidbncs— Meoxssitt— Whsm  Bbviewabu. 

Though  Incompetoit  testimony  was  not  objected  to.  nor  exertion  taken 
to  its  admission.  It  tbe  question  was  raised  on  motion  tor  a  new  trial. 
It  may  be  rerlewed  on  appeal. 

4.  DAVAOBa-^StSBU  DAUAais— RiGflT  or  Plaihtup— Tub  to  Claix. 

Where  the  ctMnpIaiot  did  not  demand  treble  damages  and  the  Jury  were 
not  Instructed  tbraetm,  the  question  may  not  be  rataed  after  verdict 
[Ed.  Note^For  cases  In  point,  see  CS»it  Dig.  vol.  16,  Damages^  |  97&] 

Appeal  from  Trial  Term,  Oneida  County. 

Action  .by  Catherine  S.  A.  Salm(xi  against  the  M.  E.  Blasier  Man- 
ufacturing CcMnpany.  From  a  judgment  in  favor  of  plaintiif  and  from 
an  order  denying  a  new  trial,  defendant  appeals,  and,  from  an  order 
denying  her  treble  damages  (53  Misc.  Rep.  36,  103  N.  Y.  Supp.  1031), 
plaintiff  appeals.  Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WII.LIAMS, 
KRUSE,  and  ROBSON,  JJ. 

W.  If.  Goodier,  for  appellant. 
Curtin  &  I^,  for  appeUee. 

WILLIAMS,  J.  The  judgment  and  order  appealed  from  by  de- 
fendant should  b«  reversed  and  a  new  trial  granted;  and  the  order 
a^^iealed  from  by  plaintiff  should  be  vacated  without  costs  of  this  ap- 
peal to  either  party. 

The  action  was  brought  to  recover  damages  for  a  trespass  upon 
real  property,  or  for  forcible  entry  and  eviction  from  such  property. 
The  parties  are  not  agreed  as  to  the  real  cause  of  action  alleged  or 
proved.  The  questions  raised  by  defendant  relate  entirely  to  the  meas- 
ure of  damages  and  the  proof  given  thereof.  The  plaintiff  occupied 
the  property,  in  the  first  instance,  as  the  tenant  of  Dr.  Clark,  her  term 
commencing  in  April,  190S.  She  claimed  she  was  all  the  time  in  pos- 
session under  a  lease  from  year  to  year,  and  her  last  year  terminated  in 
April,  1906;  that  she  had  a  legal  right  to  remain  on  the  property 
until  that  time,  and  never  consented  to  leave  before  that  time.  Clark 
daimed  that  she  was  a  tenant  at  will,  under  aiv.  agreement  to  leave 
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whenever  he  sold  the  property.  Clark  sold  and  conveyed  the  property 
to  the  defendant  in  October,  1905.  Both  Clark  and  the  defendant 
claimed  the  plaintiff  agreed  to  leave  the  property  about  November  1, 
1905,  whenever  they  desired  to  commence  the  work  of  removing  the 
old  buildings,  and  constructing  new  ones;  that  they  would  want  to 
commence  work  cm  the  vacant  lot,  and  she  could  stay  in  the  house  a 
few  days  after  tiiey  so  began  the  work.  About  November  1,  1905,  de- 
fendant's contractors  and  employes  went  upon  the  vacant  lot,  and  took 
down  a  piece  of  fence,  and  began  picking  up  things  so  as  to  ccraimence 
excavating  for  the  new  cellar.  A  clothes  post  was  broken,  and  some 
clothes  fell  upon  the  ground.  The  plaintiff  came  out  A  wordy  con- 
troversy arose.  Plaintiff  ordered  defendant's  workmen  off  the  prem- 
ises, and  they  went  away.  A  few  days  later  defendant's  workmen 
went  upcm  the  vacant  lot,  and  continued  the  work,  excavated  for  the 
cellar,  and  constructed  the  ceUar  wall,  and  continued  their  worie  until 
this  action  was  commenced  November  18,  1905,  and  afterwards  until 
November  26th,  when  the  plaintiff  moved  out  of  the  house.  She  was 
not  removed  by  force,  but  went  out  of  her  own  accord.  In  excavating 
for  the  cellar  the  workmen  tore  down  an  old  shed,  attached  to  the 
house,  in  which  the  plaintiff  had  some  little  articles  of  personal  prop- 
erty. This  was  done  after  the  action  was  commenced,  but  while  the 
plaintiff  still  occupied  the  house.  The  plaintiff  objected  to  the  work 
being  down  on  the  vacant  lot ;  all  the  tune  insisting  she  was  entitled 
to  the  exclusive  occupancy  of  the  wh<Ae  property  until  April,  1906. 
The  action,  whether  for  a  mere  trespass,  or  for  forcible  entry  and  evic- 
tion, was  one  at  law  purely  to  recover  damages,  and  no  equitable  re- 
lief was  demanded.  Iri  such  an  action  only  such  damages  as  had  been 
suffered  prior  to  the  commencement  of  the  action  could  be  recovered. 
Stowers  v.  Gilbert,  156  N.  Y.  600-604,  61  N.  E.  282;  Mott  v.  Lewis, 
52  App.  EHv.  558-560,  65  N.  Y.  Supp.  31,  and  cases  therein  referred  to. 

It  is  quite  apparent  that  the  damages  in  this  case  were  not  limited 
in  accordance  with  the  rule  stated.  When  the  action  was  commenced, 
there  had  been  no  trespass  upon  or  forcible  entry  or  eviction  as  to 
the  house.  The  plaintiff  was  still  occupying  the  hotise.  and  no  effort 
had  been  made  to  enter  that,  or  to  remove  the  plaintiff  therefrom  by 
force  or  otherwise.  The  damages  for  trespass  upon  and  forcible  en- 
try and  detainer  of  the  vacant  lot  adjoining  the  house  were  merely 
nominal,  the  value  of  the  use  thereof  for  18  days  or  so,  and  damage 
to  the  clothes  which  fell  upon  the  ground,  and  perhaps  some  other 
small  items.  The  plaintiff's  business  had  not  then  been  materially  in- 
terfered with.  And  yet  she  was  permitted  to  recover  damages  for  evic- 
tion from  and  the  loss  of  use  of  the  premises,  and  injury  to  her  busi- 
ness, loss  of  and  profits  down  to  the  1st  of  May,  1966,  when  her 
lease  expired  accordii^  to  her  iJieory,  and  the  destruction  of  personal 
property  that  was  not  interfered  witii  until  after  the  commencement 
of  the  action.  The  verdict  was  not  proper,  and  should  have  been  set 
aside  upon  the  motion  made  for  a  new  trial  under  section  999  of  the 
Code  of  Civil  Procedure.  There  did  not  seem  to  be  any  serious  ob- 
jections to  the  evidence  of  these  damages,  when  given  on  the  triiJ, 
nor  exceptions  thereto,  nor  objections  or  exc^>tions  to  the  charge  as  to 
damages,  but  we  think  the  question  was  raised  on  the  motion  for  a 
108N.T.8^29 
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new  trial,  so  that  we  can  review' the  same.  The  verdict  ought  not  to 
be  permitted  to  stand. 

If  the  whole  transactions  is  to  the  property  from  October  30,  1905, 
down  to  May  1, 1906,  were  properly  before  the  jury,  very  likely  the  re- 
covery could  have  been  regarded  as  one  under  section  1669  of  tiie  Code 
of  Civil  Procedure,  entitling  the  plaintiff  to  have  the  damages  treWed,  if 
the  claim  had  been  set  up  in  the  complaint.  The  jury  were  not  in- 
structed as  to  treble  damages,  and  could  not  in  the  awarding  of  dam- 
ages have  had  the  fact  in  mind  that  their  verdict  in  reality  would  en- 
able plaintiff  to  recover  $810.  The  complaint  did  not  demand  judg- 
ment for  treUe  damages.  We  think  this  question  could  not  be  rais^ 
first  after  the  verdict  was  rendered. 

Judgment  and  (mier  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event  upon  questions  of  law  and  fact  All  concun 


(123  App.  DlT.  168.) 

CITY  OF  BUFFALO  v.  LHWIS. 
(Snjiweme  Court,  A{^llate  Dlrlalon,  Fonrtb  D^Ktrtmoit  January  8k  1806.) 
Luniisu— PowBBs  or  MuNioiPAi.  Gobpoutkhi— IdOBnarao  Autohobilbs — 

STATDTSB— BSPXAI.. 

Buffalo  City  Charter,  Laws  1^1,  p.  187,  c.  lOS.  1 17*  saM.  6,  as  amend- 
ed by  Laws  19M,  p.  83,  c.  81,  ^powering  the  city  to  oiact  an  ordinance 
ImposlDg  a  "tax"  on  automobiles  "for  the  privilege"  of  operating  the 
same  on  Its  streets,  and  to  prohibit  such  use  In  case  of  nonpayment  of  the 
tax.  and  to  provide  a  penalty  for  violation  of  the  ordinance,  Is  repealed 
by  a  later  act  the  Motor  Vehicle  Law,  Laws  1904,  p.  1316,  c.  638,  !  4, 
snbd.  3,  providing  that  the  city  shall  have  no  power  to  pass,  maintain,  or 
enforce  ordinances  requiring  from  owners  of  antomobiles  "licenses"  or 
permlta  to  use  the  streets,  or  prohibiting  tbem  from  the  tree  use  thereof; 
a  tax  for  the  privilege  of  operating  automobiles  on  the  streets  being  but  a 
license. 

Ap^l  from  ^Municipal  Court  of  Buffalo. 

Action  by  the  dty  of  Buffalo  against  Dai  H.  Lewis.  From  a  judg- 
ment sustaining  a  denuirrer  to  tiie  complaint,  plaintiff  aiq>eals.  Af- 
firmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING.  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Louis  E.  Desbecker  and  William  S.  Rann,  for  appellant 
Koiefick,  Cooke  &  Mitchell,  for  respondent 

WILLIAMS,  J.  Interlocutory  judgment  should  be  affirmed,  with 
costs,  with  leave  to  plead  over  on  payment  of  costs  of  demurrer  and 
this  appeal.  The  action  was  brought  to  recover  a  penalty  for  the  viola- 
tion of  an  ordinance  of  the  city  of  Buffalo,  the  failure  to  pay  a  tax 
of  $5,  imposed  upon  him  as  the  owner  of  an  automobile.  The  penalty 
was  $10  in  addition  to  the  tax,  $15  in  all. 

The  ground  of  the  demurrer  was  that  the  complaint  failed  to  state 
facts  constituting  a  cause  of  action.  The  point  was  that  the  city  had 
no  power  to  enact  the  ordinance,  or  tfiat  it  had  since  been  invalidated 
by  statute.  The  ordinance  was  passed  under  authority  given  by  sub- 
division 6,  §  17,  of  the  Charter,  being  chapter  106,  p.  137,  Laws  1891, 
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as  amended  by  chapter  31,  p.  83,  Laws  190<L.  This  amendment  became 
a  law  March  4, 1904.  It  provided  that  the  city  should  enact  ordinances 
for  many  purposes,  and,  among  others,  to  impose  and  levy  a  tax  upon  the 
owners  of  various  kinds  of  vehicles,  and  among  them  of  automobiles, 
for  the  "privilege  of  operating,  driving  or  propelling  the  same  along 
or  upon  itit  public  streets,  avenues,  highways  and  oUier  public  places 
in  the  city  of  Buffalo ;  to  fix  the  amount  of  such  tax,  and  to  pro- 
hibit the  use  of  the  public  streets,  highways,  avenues  or  other  public 
places  of  the  city  by  the  owners  or  drivers  of  any  such  vehicle  in  the 
event  of  any  tax  so  imposed  not  beii^  paid,  and  to  fix  and  provide  for 
such  penalty  as  it  shall  deem  proper  K>r  a  violation  of  such  ordinance." 
Soon  after  this  amendment  of  1904  to  section  17  of  the  charter  took 
effect,  the  ordinance  in  question  was  enacted  being  section  37  of  chap- 
ter 6  of  the  city  ordinances,  providing,  among  other  things,  that  the 
owners  of  automobiles  operated  or  propelled  within  the  city  should 
pay  a  tax  of  $5  on  each  machine  to  become  due  May  1st,  in  each  year, 
and,  when  paid,  to  be  placed  to  the  credit  of  a  fund  for  the  repair  of 
the  streets.  And  that  any  person  who  should  neglect  or  refuse  to  pay 
the  tax  within  one  month  after  due  should  be  liable  to  a  penalty  of 
$10  in  addition  to  the  tax.  But  the  Legislature  in  1904  enacted  the 
motor  vehicle  law  (chapter  538,  p.  1311,  Laws  1904),  which  took  ef- 
fect May  3,  1904,  and  by  section  7  (page  1320)  thereof  it  was  provided 
that: 

"All  acta  and  parts  of  acta  InconBistent  herewith  or  contraEy  hereto  are,  so 
far  aa  tbey  are  inconslBtent  or  contraEj.  hanbj  repealed." 

By  section  1  of  this  latter  act  it  was  provided,  among  other  things, 
that  except  as  otherwise  therein  provided  the  act  should  be  controlling 
on  the  use  of  motor  vehicles  of  the  public  highways,  including  the 
streets,  avenues,  etc.,  of  cities,  with  certain  exceptions  not  important 
here.  By  section  4,  subd.  3,  it  was  provided,  among  other  things,  that 
subject  to  the  provisions  of  this  act  local  authorities  should  have  no 
power  to  pass,  enforce,  or  maintain  any  ordinance,  rule,  or  regulation 
requiring  from  owners  of  motor  vehicles  licenses  or  permits  to  use 
the  public  highways  or  prohibiting  them  from  the  free  use  thereof^ 
they  having  complied  with  the  provisions  of  this  act,  and  all  such  ordi- 
nances, rules,  and  regulations  m  force  at  the  time  tiiis  act  took  effect 
were  declared  to  be  invalid  and  of  no  effect. 

The  object  and  purpose  of  this  act  was  to  provide  exclusively  (ex- 
cept so  far  as  local  authorities  were  given  express  power  to  act)  for 
the  use  of  the  public  highways  of  tlie  state  by  motor  vehicles.  There 
was  apparently  a  good  deal  of  feeling  against  automobiles,  and  great 
danger  that  some  local  authorities  might  so  seriously  interfere  with 
their  use  of  the  public  highways,  as  to  practically  prohibit  their  use 
altf^ether.  It  seems  to  us  that  the  provisions  of  section  17  of  the  char- 
ter as  amended  in  1904,  giving  the  city  power  to  enact  ordinances  im- 
posing a  tax  upon  the  owners  of  automobiles  for  die  privilege  of  op- 
erating the  same  upon  the  public  streets  of  the  city,  and  to  prohibit 
sudi  use  of  the  streets,  in  the  event  of  the  nonpayment  of  the  tax,  and 
providing  a  penalty  in  addition  to  the  tax,  was  repealed  by  section  7 
of  the  motor  vehicle  law.   There  can  be  little  use  in  discussing  this 
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propositi(»i  at  lengtli.  Counsel  have  gone  over  it  in  great  detail,  and 
the  judge  of  the  Municipal  Court  has  written  an  opinion  upon  the 
subject.  It  seems  to  us  almost  too  plain  to  discuss.  In  the  charter  the 
word  "tax,"  is  used  instead  of  "license,"  but,  when  the  tax  is  allowed 
for  the  privilege,  what  is  this  but  a  license  for  the  privilege  of  using 
the  streets  to  operate  automobiles  in,  especially  where  such  use  is  pro- 
hibited, and  a  penalty  imposed  in  case  the  tax  is  not  paid?  The  motor 
vehide  law  provides  tiie  city  shall  have  no  power  to  pass,  maintain, 
or  enforce  ordinances  requiring  from  owners  of  automobiles  licenses 
or  permits  to  use  the  streets,  so  prohibiting  the  free  use  tiiereof,  and 
that  all  sudi  ordinances  thus  in  force  should  be  invalid. 
The  demurrer  was  properly  sustained. 

Interlocutory  Judgment  afflrmed,  with  coets,  with  leave  to  plead  over  upon 
payment  of  the  costs  of  the  demurrer  and  of  thla  appeaL  All  conctii. 


BURNHAH  V.  EYRE  et  al. 
(Snpreme  Court,  Appellate  DlvMni,  Second  Denartmoit.  January  2^  1008l> 

1.  Pbincipai.  aud  Aosat— UnDnoLoaED  AaxHor— Biohxs  or  Ukdibolosed 

Defendant^  stodEbrokers,  on  an  order  from  M.  to  bny  certain  stock 
for  delivery,  Instrnctloiia  to  follow  later,  purchased  the  stock,  paid  for  It 
in  cash,  and  advised  M.  by  wire  that  they  bad  made  the  pnrchase  for  bis 
acconnt  and  risk.  M.  directed  defendants  to  send  on  the  certlBcates  la 
plalntlfTB  name,  and  attach  a  draft  for  the  purchase  price.  Defendants 
bad  the  stock  transferred  to  plaintiff,  obtained  a  new  certificate  therefor 
In  his  name,  and  delivered  It.  with  the  draft  on  M.  attached,  to  a  bank 
to  collect  the  draft,  and  thereupon  deliver  the  certificate.  Before  the 
draft  reached  M.  be  had  absconded,  and  the  draft  was  dishonored,  where- 
uiKHi  the  certtflcato  and  draft  were  returned  to  def^idants.  M.  had  or- 
dered defendants  to  purchase  flie  stock  becanse  he  bad  received  a  like 
order  ftrom  plaintiff,  but  of  this  fiurt  defendanto  had  no  knowledge  nt  the 
time  of  the  purchase.  Plaintiff  paid  M.  for  the  stock  the  day  after  Its 
purchase.  Eeld,  that  defendants  cannot  be  required  to  deliver  the  certifi- 
cate to  plaintiff  without  being  paid  the  purchase  price  therefor ;  the  pay- 
ment by  plaintiff  to  M.  being  not  a  payment  to  defendants,  since  M.  was 
not  defendants'  agent,  but  plalntlfTs. 

2.  Sahb— DisousniE  or  PamcuPAii— Facts  PDrnna  Tkisd  Pbbsons  or  In- 

QOIBT. 

In  sndi  a  case,  the  mere  fact  of  M.  directing  defendants  to  BonA  on  the 
certificate  In  plaintiff's  name  did  not  disclose  plaintiff  as  M.'8  principal. 

8.  SAHE— TlTLS  or  UnDISOLOSED  PBIRCrPAL. 

In  snch  a  case,  the  fact  that  the  legal  title  to  tbe  shares  was  In  plain- 
tiff by  reason  of  the  transfer  thereof  to  his  name  gives  plaintiff  no  right 
to  tbe  certificate  without  payment  therefor,  tbe  title  being  only  a  de- 
feasible one  at  the  salt  of  d^mdaots,  who  made  tbe  transfer  under  a 
contract  to  be  paid  on  delivery  of  tbe  certificate. 

Submission  of  controversy  on  agreed  statement  of  &cts,  by  Wil- 
liam P.  Bumham,  plaintiff,  and  Maynard  C.  Eyre  and  others,  defend- 
ants.  Judgment  for  defendants. 

Tbe  defendants  are  stockholders  in  New  Tork  City,  and  members  of  the 
Stock  Exchange  there.  They  received  by  telegraph  an  order  from  one  Mit- 
chell, a  stockbroker  In  San  Francisco^  Gallfonila,  to  purduun  40  ^res  of 


Digitized  by  Google 


Sup.  Ct.) 


BUBHHAM  T.  ETBB. 


453 


atodk  u  follows:  "Buy  40  Union  Bag  &  Paper  market  for  delivery.  Will  In- 
struct latinr."  Ttu^  made  tbe  pnrcbase,  paid  for  It  In  cash,  and  advised  Mlt- 
cbell  by  ttiegraidi  that  tlur  had  made  the  purchase  "for  your  account  and 
risk."  Mitdiell  revonded  dlrectbic  them  to  send  en  the  certificate  of  the 
shares  In  tbe  name  of  William  P.  Bomham  (namely,  tbe  plalntltT),  and  attach 
draft  for  |3300,  which  was  the  pnrdiase  price.  Th«y  had  the  stock  trans- 
ferred to  the  said  Bnmham  on  the  books  of  the  company  and  obtained  a  new 
certiOcate  thereof  in  his  name,  and  delivered  the  same,  with  tbe  draft  on 
Mitchell  attached,  to  the  Bank  of  New  Xork  to  collect  the  draft  and  thereupon 
to  deliver  the  certlflcate.  Before  the  draft  had  reached  San  Francisco,  Mit- 
chell had  Bu^nded  business  and  absconded,  and  the  draft  was  dishonored, 
and  came  back  In  due  course  to  the  defendants  with  the  certificate  attadied. 
Tbe  dtfendants  have  possession  of  the  nnpsid  draft  and  the  certlflcate. 

Mitchell  ordered  the  defendants  to  purchase  the  stodt  because  he  had  re- 
ceived an  order  for  the  purchase  of  the  said  stock  from  Bnmham,  tbe  plain- 
tiff, but  Mitchell  did  not  communicate  that  fact  to  the  defendants,  and  they 
had  no  knowledge  of  It  In  purchasing  the  stock.  After  Mitchell  received  the 
said  telegram  from  the  defendants  of  tbe  purchase  of  the  stoc^  the  plaintiff 
paid  hUn  therefor  the  next  day. 

We  are  called  upon  to  decide  whether  the  plaintiff  is  entitled  to  have  the 
certlflcate  of  tbe  Aares  of  stock  delivered  to  him  by  the  d^mdanta  without 
his  paying  to  them  the  purchase  price  thereof. 

Argued  before  WOODWARD,  TENKS,  HOOKER,  MILLER, 

and  GAYNOR,  JJ. 

Jose[rfi  M.  Hartficld,  for  plaintiff. 
Eliot  Norton,  for  defendants. 

GAYNOR,  J.  The  rights  of  the  defendants  are  In  no  way  changed 
the  fact  that  Mitchell  purchased  for  an  undisclosed  principal,  viz., 
the  plaintiff.  They  can  no  more  be  required  to  deliver  the  certificate 
of  the  shares  of  stock  to  the  plaintiff  without  being  paid  the  amount 
which  they  paid  therefor  than  the  plaintiff's  agent,  Mitchell,  could  re- 
quire them  to  deliver  it  to  him  without  such  payment.  The  fact  that 
die  shares  were  put  in  the  name  of  the  plaintiff  by  the  defendants, 
Yny  the  direction  of  the  plaintiff's  said  agent,  after  they  had  made  the 
purchase,  is  immaterial,  even  if  such  direction  could  be  held  to  have 
disclosed  that  the  plaintiff  was  the  principal  of  Mitchell.  The  pur- 
chase had  already  been  made  for  Mitchell,  and  the  rights  of  the  parties 
fixed  thereby.  The  act  of  the  defendants  in  putting  the  shares  in  the 
name  of  the  plaintiff  did  not  change  the  right  of  the  defendants  to  be 
paid  on  delivery  of  the  certificate,  whoever  had  to  pay.  The  mere 
fact  of  Mitchell  taking  the  certificate  in  a  name  other  than  his  own,  did 
not  disclose  ^t  person  as  his  principal,  if  that  could  make  a  differ- 
ence. It  is  a  common  thing  for  the  real  purchaser  of  stock  to  take 
it  in  the  name  of  another.  Tbe  act  is  equivocal  at  best.  But  if  it 
did,  the  case  would  still  be  that  the  defendants  were  to  deliver  the 
certificate  only  on  payment.  Payment  by  the  plaintiff  to  Mitchell  was 
not  payment  to  them.  He  was  not  the  defendants'  agent,  but  the 
plaintiff's. 

We  have  before  us  the  common  case  of  property,  or  the  written 
certificate  of  title  thereto,  to  be  delivered  on  payment  therefor.  That 
the  legal  title  to  the  shares  may  be  in  the  plaintiff  by  reason  of  the 
transfer  of  the  shares  to  his  name,  does  not  alter  the  case.  It  is  only 
a  defeasible  title,  at  the  suit  of  the  defendants,  for  they  made  the 
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transfer  under  a  contract  to  be  paid  on  delivery  of  the  certificate  by 
them  (Empire  State  Type  Founding  Co.  v.  Grant,  114  N.  Y.  40,  21  N. 
B.  49) ;  and  eq^uity  will  not  require  the  certificc^  to  be  delivered  to 
the  plaintiff  until  he  pays  the  purchase  price. 
Judgment  for  the  defendants. 

Jodgmoit  for  d^endants  on  BubmlaalQn  of  oontrorerart  with  coBti.  All 

concur. 


TATLOB  V.  THOMAS  et  al. 
(Snpreme  Conrt,  Appellate  Division,  Third  Department.  January  8, 1908.) 
L  Banks  ahd  Bansikg— Nationu  Banks— Faijje  Bkpobtb— Liabilitt  or 

DlBECTOBa. 

Under  Ber.  St  U.  S.  S  5239  [U.  S.  Oomp.  St  1901,  p.  3515],  providing 
that  If  the  directors  of  a  national  bank  knowingly  violate  or  permit  an 
officer  of  the  bank  to  violate,  a  provision  of  the  title  relatliis  to  national 
banks,  tbey  shall  be  liable  for  damages  sustained  by  any  person  In  con- 
sequence of  such  violation,  they  having  attested  to  be  correct  an  official 
report  of  the  bank's  condition,  which  Included,  at  their  full  face,  as  part 
of  the  bank's  resources,  assets  which  they  had  been  informed  by  the 
Comptroller  of  the  Currency  were  doubtful,  aud  for  the  collection,  or 
removal  from  tbe  bank,  of  which  Immediate  steps  should  be  ta'ken.  tbey 
are  liable  to  one  who,  on  tiie  Btrengtli  of  the  report  bought  stodc  ot  the 
bank,  f<nr  the  depreciation  thereof  by  reason  of  the  shrinkage  In  the  value 
of  the  specific  asaets,  but  not  for  its  depreciation  from  Impairment,  thm 
unknown  to  tl»  directors,  of  other  asseta 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  voL  6,  Bankg  and  Bank- 
ing, f  949.] 

2.  Appsal— Hakmlkss  Ebbob— Wbono  Reason  vob  Dbotbior. 

Where  the  complaint  states  all  the  facts  necessary  for  the  maintenance 
of  the  action  nnder  the  national  banking  law  against  defendants  for  dam- 
ages for  Icaowingly  certifying  as  directors  of  a  national  bank  to  a  false 
official  report  of  the  bank's  condition,  and  the  findings  support  the  com- 
plaint It  is  no  ground  for  reversal  that  the  decision  for  plaintiff  is 
placed  on  the  ground  of  a  common-law  liability. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig.  vol.  8.  A^^al  and  Error. 
13408.] 

Appeal  from  Trial  Term,  Saratoga  County. 

Action  by  William  C.  Taylor  against  Cassius  B.  Thomas  and  others. 
From  a  judgment  for  plaintiff  (106  N.  Y.  Supp.  538),  on  a  decision 
after  trial  before  the  court,  a  ju^  havine  been  waived,  defendants  ap- 
peal. Reversed,  and  new  trial  granted,  unless  plaintiff  consents  to 
modification. 

Argued  before  SMITH,  P."  J.,  and  CHESTER.  KELLOGG. 
COCHRANE,  and  SEWELL,  JJ. 

Nash  Rockwood,  for  appellants. 
Edgar  T.  Brackett,  for  respondent 

COCHR.ANE,  J.  The  defendants  are  directors  of  the  Citizens' 
National  Bank,  organized  under  the  national  bank  law  and  doing  busi- 
ness in  the  village  of  Saratoga  Springs,  N.  Y.  Prior  to  Mardi  1, 
1904,  the  Comptroller  of  the  Currency  informed  the  directors  of  the 
bank  by  letter  that  certain  specified  assets,  amounting  to  '$194,107.03, 
must  be  regarded  as  doubtful,  and  that  immediate  steps  should  be 
tak^  for  their  collection  or  removal  from  the  bank.  Of  such  letter 
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the  defendants  had  knowledge.  On  April  8,  1904,  pursuant  to  a  call 
of  the  Comptroller,  a  report  of  the  condition  of  the  bank  at  the  close 
of  business  on  March  28,  1904,  made  in  r^Iar  form,  verified  by  the 
cashier  of  the  bank  and  attested  to  be  correct  by  each  of  the  defend- 
ants, was  published  as  required  by  law.  In  such  report  were  included 
as  a  part  of  the  resources  of  the  bank  &e  doubtful  assets  to  which  the 
attenticHi  of  the  defendants  had  been  called  by  tiie  Comptroller.  The 
report  also  stated  that  the  capital  stock  of  the  biUik  was  $100,000, 
that  there  was  a  surplus  of  $50,000,  and  that  there  were  undivided 
profits  of  $13,456.75.  This  pubfished  report  was  not  seen  by  plaintiff, 
but  its  contents  were  communicated  to  him,  and,  relying  on  the  same, 
he  purchased  in  the  early  part  of  June,  1904,  30  shares  of  the  stock  of 
said  bank  for  the  sum  of  $4,800.  On  Jtme  27,  1904,  the  bank  received 
notice  from  the  Comptroller  that  its  capital  had  beocxne  totally  im- 
paired, and  that  the  same  must  be  supplied  by  assessment  upon  the 
stockholders.  Immediately  thereafter  such  assessment  was  ordered, 
and  the  plaintiff  paid  $3,000  on  account  of  the  stock  he  had  recently 
purchased.  Plaintiff  has  recovered  damages  amounting  to  $4,800  and 
interest  on  the  ground  of  fraud  on  the  part  of  the  defendants  in  know- 
ingly attesting  and  publishing  a  false  report  of  the  condition  of  the 
bank,  in  reliance  whereon  plamtiff  was  deceived  as  to  the  value  of  the 
stock  of  tbe  bank,  and  purchased  said  30  shares  thereof  to  his  injury. 

In  Yates  v.  Jones  National  Bank,  206  U.  S.  168,  27  Sup.  Ct  638,  61 
L.  Ed.  1002,  it  was  decided  by  the  Supreme  Court  of  the  United  States 
that  the  civil  liability  of  national  bank  directors  in  respect  to  making 
and  publishing  <^cial  reports  enjoined  by  statute  is  governed  by  su^ 
statute,  which  affords  within  itself  the  exclusive  rule  for  tile  recovery 
of  damages  occasioned  by  such  reports.  The  court  said : 

"General  consideration  as  to  tbe  spirit  and  Intent  of  the  national  bank  act 
<E8stoQ  T.  Iowa,  188  U.  S.  220^  Sap.  Gt  288,  47  L.  Bd.  452 ;  Davla  v.  EI- 
mlra  Savlnga  Bank,  181  U.  8.  27S,  16  Sup,  Ot  B02,  40  Ij.  Bd.  70(9  also  render 
necessary  the  conclusion  that  Hie  measure  of  reqtonslMlllT  oanconli^;  tbe 
violation  by  directors  of  express  cmunands  oC  the  national  baiA  act  Is  In 
the  nature  of  tblngs  exduslTely  governed  the  specUle  EHOTlskms  on  tbe 
mbject  contained  In  tbat  act." 

The  report  in  question  which  is  under  criticism  was  not  a  volun- 
tary statement  of  the  defendants,  but  was  exacted  of  them  in  the  per- 
formanoe  of  their  official  duties  by  the  mandate  of  the  federal  statute. 
That  statute  declares  the  duties  of  the  directors  in  publishing  sudi  re- 
ports creates  a  liability  for  the  violation  of  such  duties,  and  establishes 
within  itself  the  exclusive  rule  and  standard  for  the  enforcement  of 
such  liability.  Section  5239  of  the  United  States  Revised  SUtutes 
[U.  S.  Comp.  St.  1901,  p.  3516]  declares  a  dvil  liability  against  bank 
directors  for  the  precise  acts  alleged  in  the  onnplaint  herein,  and  un- 
der the  authority  of  the  Yates  Case  a  recovery  may  be  had  against 
the  defendants  at  the  instance  of  the  plaintiff,  but  such  recovery  must 
rest  exclusively  upon  the  statute  and  not  upon  the  principles  of  com- 
mon law. 

It  is  ui^^  in  objection  to  this  judgment  that  the  case  was  tried 
and  determined  in  accordance  with  common-law  principles.  Although 
tiie  action  cannot  be  maintained  at  common  law,  it  so  happois  that^e 


Digitized  by  Google 


466  108  KSW  YOBK  SITPi^iBHENT  (Sup.  Ct. 

«nd  ua  New  York  BUto  Bepoitar 

common-law  requirements  in  this  state  to  sustain  an  action  for  iraud 
are  the  same  as  the  statutory  requirements  for  tiie  maintenance  of 

this  action.  The  complaint  contains  all  the  allegations  necessary  for 
the  maintenance  of  the  action  under  the  national  bank  law.  The  find- 
ings of  the  court  are  sufficient  to  sustain  the  complaint.  The  evidence 
is  sufficient  to  sustain  such  findings ;  and  that  a  state  court  is  a  proper 
forum  for  the  prosecution  of  the  action  seems  to  have  been  the  opinion 
of  the  court  in  the  Yates  Case  above  cited,  and  admits  of  no  doubt 
The  difficulty  in  that  case  was  that  there  had  been  a  recovery  against 
the  directors  without  proof  of  scienter^  which  proof  the  statute  remiires. 
Such  proof  has  been  supplied  in  this  case.  A  right  decision  wul  not 
be  reversed  merely  because  a  wrong  reason  has  been  assigned  there- 
for. There  is  no  claim  or  pretense  oy  defendants  that  they  have  been 
prejudiced  by  the  theory  followed  in  the  court  below.  The  case  both 
as  to  pleading  and  proof  meets  the  statutory  requirements.  That  the 
report  was  false  and  known  to  the  defendants  to  be  false  they  do  not 
deny,  nor  do  they  attempt  to  explain  their  conduct.  They  did  not  in- 
tend to  defraud  any  particular  person,  but  they  did  intend  to  deceive 
the  public,  and  to  create  a  false  impression  as  to  the  financial  strei^^th 
of  the  bank.  Plaintiff,  relying  on  their  false  statement,  has  been  in- 
jured. Defendants  are  both  legally  and  morally  liable  for  the  nat- 
ural consequences  of  their  wrongful  act,  and  should  respond  for  such 
damages  as  plaintiff  has  sustained  because  thereof. 

But  has  the  plaintiff  been  damaged  to  the  full  extent  of  the  purchase 
price  of  the  stock?  The  trial  court  has  found  that  such  stock  was 
valueless,  and  has  awarded  damages  equivalent  to  the  purchase  price. 
Such  conclusion  that  the  stock  was  valueless  seems  to  be  based  on  the 
fact  that  the  CtHnptroller  notified  the  bank  that  its  capital  was  ex- 
hausted, and  required  an  assessment  for  its  full  amount  Without 
expressing  either  assent  or  dissent  <»nceming  such  proposition,  it  does 
not  meet  Uie  present  situation.  It  was  stipulated  at  the  trial  and  found 
by  the  court  that  of  the  assets  criticised  by  the  Comptroller  in  his 
warning  letter  to  the  bank,  and  amounting  to  $194,107.02,  all  was  sub- 
sequently collected,  except  $97,000,  so  that  there  could  not  have  been 
a  total  loss  in  the  value  of  the  stock  attributable  to  those  -assets,  and 
it  is  only  in  reference  to  those  assets  that  any  scienter  on  the  p^  of 
the  defendants  has  been  proved.  Assuming  that  the  assessment  made 
pursuant  to  the  requirement  of  the  Comptroller  is  evidence  that  the 
stock  was  worthless,  it  clearly  is  not  evidence  that  such  worthlessncss 
was  occasioned  entirely  by  ^e  depreciation  in  the  assets  particularly 
specified  by  the  C(MnptroUer  and  brought  to  the  knowledge  of  these 
defendants.  There  were,  it  is  true,  no  losses  or  depreciations  subse- 
quent to  the  time  of  the  Comptroller's  warning;  but  it  does  not  fol- 
low that  there  was  not  a  depreciation  or  impairment  of  other  assets 
at  that  time,  unknown  botii  to  the  Comptrcdler  and  to  the  defendants. 
The  question  is,  how  muc^  was  plaintiff's  stodc  depreciated  in  value 
by  lo^  in  the  specified  assets  amounting  to  $194,107.02,  which  were 
the  only  assets  concerning  the  doubtful  character  of  whidi  the  defend- 
ants are  shown  to  have  been  aware?  The  loss  to  the  bank  in  those 
assets  is  established  to  have  been  $97,000.  This  loss,  of  course,  would 
have  the  effect  of  eliminating  the  reported  surplus  and  undivided  prof- 
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its  amounting  to  $63,456.75,  and  would  deplete  the  capital  of  the  bank 
to  a  little  less  than  $66,500;  but  that  would  leave  plaintiff's  stock  a 
value  of  nearly  $2,000.  If,  for  any  cause,  it  was  worth  less  than  that, 
sudi  cause  has  not  been  proved  to  have  been  known  by  defendants. 

The  judgment  must  therefore  be  reversed  on  the  law  and  facts,  and 
a  new  trial  jfranted,  widi  costs  to  the  appellant  to  abide  the  even^  un- 
less plaintiff  sti^tates  to  deduct  therefnxn  $2,000  and  interert,  in 
which  case  the  judgment  as  so  reduced  should  be  affirmed,  without 
costs.  All  concur. 


DBOGB      JOHN  N.  ROBINS  00. 

(Snprwne  Court,  Am^ellate  DItIbIod,  Second  Department.  January  1(V  1906.) 

1.  MAcrm  AMD  Sbbvaut— IHJUBT  to  SnvAitT— E^cFZATrn's  LiABiLrrr  Aot^ 

Nmliobros  or  Sufebintbitdkitt. 

To  bold  an  employer  liable  under  Employer's  Liability  Act,  Laws  1902, 
p.  1748,  c.  600,  making  an  employer  liable  for  Injuries  caused  by  tbe  neg* 
llgence  of  a  co-employ£  Intnisted  with  superintendence,  It  must  be  shown, 
not  only  tliat  tbe  negllgmoe  was  of  one  exerdstng  soperlntoideiice,  but 
tbat  be  was  oigaeed  In  on  act  of  Buperlntendence  at  tbe  timew 

[Ed.  Not&— For  caiet  In  point,  aee  Cent  Dig.  vol.  8^  Maato:  and  Senr- 
,   ant,  S8  871-373.] 

2.  SAKB— nN8An  PUCB  TO  WOBK. 

A  master  wbo  sends  a  servant  to  work  aboard  a  ship  In  charge  of  Its 
<rfttcerB  and  crew  does  not  ^ve  tbe  serrant  an  unsafft  place  In  wblch  to  worl^ 
wltbln  Employer's  Liability  Act,  Laws  1902,  p.  1748.  c.  600,  making  an 
einpl<^er  liable  for  Injuries  to  an  employe  caused  any  defect  In  tbe 
condition  of  tbe  ways,  works,  or  macblDery  connected  with  the  business 
of  the  employer,  where  there  Is  no  reason  to  suppose  tbat  It  contains  any 
defects  which  are  not  apm  and  obrioua,  and  which  are  not  common  to 
ships  of  similar  character. 

[Ed.  Note.— For  cases  In  pointy  see  Cent  Dig.  vcd.  8^  Master  and  Berr- 
ant.  I  200.] 

8.  Sakb— Nbolxqeitcb  or  SoPBBiimNDBirr. 

In  an  action  for  Injuries  to  an  employe  on  a  ship  stuping  Into  an  open 
hatchway,  evidence  held  to  show  that  the  Injuries  were  not  proximately 
caused  by  negligence  of  an  employe  intrust^  with  superintendence  while 
engaged  In  euportntaidence,  essential  to  a  reeomy  nndw  Bmployer's  Lla- 
UUty  Act^  Laws  1802,  p.  1748^  c  600;  making  an  empkiyar  llaUe  tor  In- 
juries to  employes  caUsed  by  such  negllg«ice. 

[Sd.  Not&— For  esses  In  poln^  see  Cent  DH^  voL  84^  Master  and  Serr^ 
ant  II  97a  87BJ 

4.  Sams— SuFEBiRTXRDiirp—WHo  Is. 

An  emidoye  of  the  owners  ot  a  vesed  oigaged  In  superintending  repair 
work  thereon  Is  not  tbe  si^eilntcaadent  of  an  emplt^er  supplying  em- 
ployes to  do  the  work,  within  Employer's  Inability  Act,  Laws  1902,  p. 
1748,  c.  600,  making  an  emplc^er  liable  for  injuries  to  onployes  caused 
by  tbe  negligence  of  "any  person  In  the  service  of  tbe  ^ployer"  intmsted 
with  and  exercising  superintendence. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant, II 371-373.] 

Appeal  from  Trial  Term. 

Action  by  Louis  Droge  against  the  John  N.  Robins  Company.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial  cm  the  minutes,  defendant  appeals.  Reversed. 
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Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  MILLER,  JJ. 

L.  Sidney  Carrerc,  for  appellant. 
Frederick  S.  Lyke,  for  respondent 

WOODWARD,  J.  The  defendant  is  engaged  in  the  business  of 
making  general  ship  repairs,  and  has  its  plant  at  what  is  known  as 
the  "Boston  Dry  Dock."  In  the  month  of  January,  1906,  the  defend- 
ant had  in  its  employ  Louis  Droge,  the  plaintiff,  William  White,  and 
John  Kelly,  as  machinist's  helpers.  The  steamship  Finance  had  suf- 
fered damages  frcnn  a  fire  on  board.  She  was  owned  by  the  Panama 
Railroad  Company,  and  had  been  moored  alongside  of  the  defendant's 
wharf,  where  she  had  for  some  time  been  undergoing  repairs.  The 
defendant  had  been  engaged  in  doing  the  engine  work  in  such  repairs, 
while  other  independent  contractors  were  engaged  in  other  work ;  and 
all  of  the  time  that  the  steamship  remained  at  this  dock  she  was  in 
charge  of  the  officers  and  crew  of  the  ship.  The  defendant  had  prac- 
tically completed  its  work  on  the  engines  on  the  1st  of  January,  1906,  and 
on  the  5th  day  of  that  month  the  Panama  Railroad  Company  made  a 
request  in  writing  of  the  defendant  tiiat  it  should  supply  three  men 
to  work  under  the  direction  of  its  chief  engineer.  This  work  was  no 
part  of  the  work  for  which  the  defendant  was  under  contract.  It  was 
work  which  the  Panama  Railroad  Company  desired  to  have  done  to 
fit  the  ship  for  navigation,  and  it  was  work  which  was  to  be  done  under 
the  direction  of  its  own  chief  engineer.  Droge,  White,  and  Kelly  were 
directed  by  one  Simms,  a  foreman  of  the  defradant,  to  report  on 
board  the  steamship,  and  to  do  whatever  they  were  directed  to  do  by 
tiie  chief  engineer.  The  plaintiff  had  had  26  years'  experience  in 
simikir  lines  of  work.  For  two  years  he  had  been  a  machinist's  helper, 
doing  all  kinds  of  work  in  and  about  steamships.  The  plaintiff,  with 
the  other  two  men,  worked  under  the  directions  of  the  chief  engineer 
or  his  assistant  for  several  weeks,  and  up  to  the  day  of  the  accident 
here  complained  of,  on  the  31st  day  of  January,  1905.  At  that  time 
one  Garrett  was  the  assistant  engineer,  and  was  engaged  in  directing 
the  work  of  the  plaintiff  afid  his  fellow  laborers.  Garrett,  White,  and 
KeUy  arrived  at  the  ship  a  little  earlier  than  the  plaintiff,  and  the  two 
latter  were  told  to  get  lamps  in  the  engine  room,  where  there  was  a 
supply  of  five  or  six  lamps,  and  to  go  witii  Garrett  to  the  orl(^  deck 
for  the  purpose  of  thawing  out  some  water  pipes  leading  from  the 
water  tank.  The  orlop  deck  is  the  one  nearest  the  water  line,  and 
Garrett,  White,  and  Kelly,  in  reaching  the  place,  were  obliged  to  pass 
down  through  a  hatchway  by  means  of  a  perpendicular  ladder,  which 
landed  them  on  the  orlop  deck.  Arriving  upon  this  deck,  there  were 
no  covers  on  the  hatch  at  the  foot  of  the  ladders ;  the  hatchways  being 
around  on  the  back  side  of  the  ladders  as  they  came  down.  It  was  dark 
on  the  orlop  deck,  but  the  lights  carried  by  Garrett  and  White  were 
sufficient  to  show  them  that  the  hatchway  was  open.  The  plaintiff, 
on  arriving  at  the  ship,  went  to  the  engine  room  to  change  his  clothes, 
and  while  there  met  Kelly,  of  whom  he  inquired  where  the  men  were 
at  work,  and  was  told:  "Down  in  the  hold.  Come  ahead  down." 
Plaintiff  followed  Kelly  down  the  ladder  to  the  orlop  deck,  and  went 
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over  to  where  White,  Kelly,  and  the  engineer  were  working.  Some 
one,  it  does  not  appear  who,  said,  "Get  some  more  lamps,"  and  the 
plaintiff  responded  that  he  would  get  them,  and,  while  attempting  to 
reach  the  ladder  down  which  he  had  just  passed,  he  stepped  into  the 
open  hatchway,  receiving  the  injuries  for  which  he  has  been  awarded 
a  verdict  in  this  action. 

The  negligence  relied  upcm,  if  there  was  negl^^ence  of  an  actionable 
character,  is  concededly  iJiat  of  Garrett,  the  assistant  engineer  of  the 
steamship,  in  the  employ  of  the  Panama  Railroad  Company,  and  the 
defendant's  liability  is  based  upon  the  proposition  that  Garrett  was 
its  superintendent  under  the  provisions  of  tiie  employer's  liability  act 
(Laws  1902,  p.  1748,  c.  600).  It  is  important  at  the  outset  to  get  an 
idea  of  just  what  constituted  the  proximate  cause  of  the  accident; 
for,  whatever  of  uncertainty  ori|^nally  surrounding  the  question  of 
the  scope  of  the  employer's  liabiU^  act,  it  is  now  established  that,  in 
order  to  hold  the  employer  liable,  it  must  be  shown,  not  only  that  the 
negligence  was  that  of  one  exercising  superintendence,  but  that  he  was 
engaged  in  an  act  of  superintendence  at  the  time.  Lowrey  v.  Himting- 
ton  Light  &  Power  Co.,  121  App.  Div.  245,  105  N.  Y.  Supp.  852; 
Guilmartin  v.  Solvay  Process  Co.,  189  N.  Y.  490,  494,  82  N.  E.  725. 
There  is  no  suggestion  that  there  was  any  "defect  in  the  condition  of 
the  ways,  wor^,  or  machinery  connected  with  or  used  in  the  business, 
of  the  employer/*  as  enumerated  in  section  1  of  chapter  600  of  the 
Laws  of  1902,  and  it  cannot  be  said  that  the  master  has  given  the 
servant  an  unsafe  place  in  which  to  work  when  he  has  sent  hun  aWrd 
a  ship  in  which  none  of  the  ways,  works,  or  machinery  are  in  a  de- 
fective condition,  and  where  the  same  is  in  charge  of  the  officers  and 
crew  of  such  ship,  and  there  is  no  reason  to  suppose  that  it  contains 
any  defects  which  are  not  open  and  obvious,  and  which  are  not  com- 
mon to  ships  of  the  character  of  the  one  in  question.  The  proximate 
cause  of  the  accident  was  undoubtedly  the  fact  that  this  hatdiway  was 
open  on  the  orlop  deck,  and  the  so-called  negligence  of  the  defendant, 
through  its  alleged  superintendent,  Garrett,  must  be  based  upon  the 
fict  that  Garrett,  who  had  preceded  ^e  plaintifi,  knew  that  the  hatch- 
way was  open,  and  did  not  close  the  same  or  give  warning  that  it  was 
open.  It  should  be  remembered  that  the  ship  was  in  the  control  of  the 
officers  of  the  Panama  Railroad  Company,  or  the  officers  of  the  ship. 
So  far  as  the  evidence  goes,  the  hatchway  may  have  been  open  for  the 
purpose  of  enabling  the  other  contractors  to  do  their  work,  or  it  may 
have  been  open  for  the  purpose  of  storing  cargo  or  coal  or  5U[^Ues 
in  the  hold  of  the  vessel.  Certainly  the  evidence  does  not  show  that 
Garrett  had  any  control  over  the  hatchway,  or  that  it  was  customary 
or  proper,  under  ordinary  circumstances,  to  have  a  hatchway  on  a 
lower  deck  of  a  vessel  of  this  character  closed.  This  was  not  liie  case 
of  a  passenger  falling  through  an  opening  in  an  upper  deck,  it  was  of 
a  man  of  large  experience  working  in  and  around  steamboats,  engaged 
in  making  repairs,  knowing  that  others  were  at  work  upon  the  bont, 
knowing  that  it  was  dark,  and  that  there  were  hatchways  which  were 
liable  to  be  open,  and,  if  there  was  any  negligence  on  the  part  of  Gar- 
rett, it  was  that  he,  knowing  of  this  opening,  did  not  warn  the  plain- 
tiff, or  dose  the  hatchway.   But  Garrett  hkd  been  there  but  a  few 
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minutes.  The  work  to  be  done  was  not  apparently  of  a  long  duration. 
He  had  seen  the  hatchway  with  the  aid  of  his  li^t  and  that  carried  by 
White,  and  there  is  nothing  to  show  that  in  calling  for  more  lights  he 
addressed  himself  to  the  plaintiff,  or  that  he  knew  Siat  the  plaintiff  was 
without  a  light,  or  that  he  had  not  seen  the  hatchway  in  coming  down. 
Indeed,  it  may  be  questioned  whether  Garrett  knew  that  the  plaintiff 
was  Uiere  at  all,  and  as  to  the  other  two,  who  had  seen  die  open  hatch- 
way and  knew  that  it  was  not  closed,  he  owed  no  duty  so  far  as  we  are 
able  to  discover.  Clearly  it  was  not  the  duty  of  the  master,  after 
furnishing  a  reasonably  safe  place  in  which  to  perform  his  services, 
to  precede  the  plaintiff  down  every  ladder,  and  upon  every  dark  deck, 
and  to  see  that  there  were  no  open  hatchways.  Hatchways  are  neces- 
sary to  the  usefulness  of  ships.  They  are,  of  necessity,  open  at  times, 
and  there  is  no  evidence  in  this  case  to  show  that  this  hatchway  was 
not  necessarily  open,  or  tiiat  Garrett  had  any  authority  to  dose  it,  or 
to  order  it  clc»ed.  llie  fact  that  the  deck  was  dark  was  as  obvious  to 
the  plaintiff  as  to  any  one.  He  was  going  for  more  light  when  he  met 
with  the  accident;  and  it  is  not  disputed  that  there  were  plenty  of 
lamps  in  the  engine  room  for  the  purpose,  and,  if  Garrett  was  the  de- 
fendant's superintendent,  then  it  may  be  fairly  said  that  the  master, 
in  having  these  lamps  available,  had  discharged  its  duty  in  this  respect, 
for  Garrett  had  concededly  directed  the  men  to  take  the  lamps  in  the 
engine  room  for  the  purpose  of  performing  this  work.  McConnell  v. 
Morse  I.  W.  &  D.  D.  Co.,  187  N.  Y.  341,  346,  80  N.  E.  190, 10  L.  R. 
A.  (N.  S.)  419.  How  can  it  be  said,  therefore,  that  Garrett,  assuming 
him  to  have  been  the  superintendent  of  the  defendant,  was  guilty  of 
any  neglect  in  superintendence?  He  certainly  was  not  the  superin- 
tendent of  the  ship  as  the  place  for  the  plaintiff  to  work.  He  was, 
at  most,  in  charge  of  these  three  men,  directing  them  as  to  the  work 
to  be  done,  and,  as  the  defendant  had  not  delegated  to  him  any  super- 
intendence  of  the  ship  as  a  whole,  how  can  it  be  said  that  he  was  neg- 
ligent in  any  matter  of  superintendence  in  failing  to  close  down  a 
hatchway  some  14  feet  from  the  point  where  an  incidental  job  of  thaw- 
ing out  a  water  pipe  was  under  way?  Obviously  no  such  duty  was  im- 
posed upon  the  master,  and  the  master  had  not  volunteered  to  furnish 
a  superintendent  for  any  such  purpose,  and  under  the  facts  of  this  case 
there  would  be  no  liability  on  the  part  of  the  master,  even  though  Gar- 
rett was  its  superintendent. 

But  Garrett  was  not  the  defendant's  superintendent  within  the  mean- 
ing of  the  employer's  liability  act.  He  was  not  in  the  employ  of  the 
defendant;  was  in  no  wise  subject  to  the  control  of  the  defendant, 
and  legislation  has  not  yet  reached  the  point  of  imputing  negligence 
where  there  is  not,  at  least,  some  measure  of  control  on  the  part  of  the 
one  who  is  to  be  held  liable.  The  language  of  the  statute,  when  read 
in  connection  with  the  purposes  of  the  act,  is  not  capable  of  such  a 
construction  as  the  plaintiff  seeks  to  place  upon  it   The  provision  is: 

"Where,  after  this  net  takes  effect,  personal  Injury  1b  caused  to  an  em- 
ploye who  Is  himself  in  tbe  exercise  of  due  care  and  diligence  at  the  time: 
•  •  •  (2)  By  reason  of  the  negligence  of  any  person  In  the  service  of  the 
employer  Intrusted  with  and  exercising  superintendence  whose  sole  or- princi- 
pal duty  Is  that  of  superintendence,  or  In  the  absence  ot  superbiteodeat, 
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of  any  psnon  sctbis  n  mpertntendoit  wlOi  ttie  antiun-tty  or  consent  of  mdi 
cmplc^ar  [shall  be  gtren  tbe  aOdltloaal  right  of  actlwd." 

The  effort  to  make  this  provision  reach  out  and  embrace  Garrett, 
the  employ^  of  the  Panama  Railroad  Conqtany,  in  charge  of  certain 
repairs  being  made  by  the  latter  company  in  its  own  behalf  with  work- 
men furnished  by  the  defendant,  as  the  superintendent  of  the  defend- 
ant, shows  to  what  an  extent  enthusiasm  in  behalf  of  an  unfortunate 
client  may  carry  counsel  and  even  the  court.  The  primary  liability 
of  the  employer  for  the  negligence  of  a  superintendent  is  limited  to 
"any  person  in  the  service  of  the  employer/  and  no  fair  construction 
of  die  statute  could  be  made  to  cover  any  other  case  than  that  of  a 
person  in  the  service  of  the  defenduit.  If  the  defendant  had  been 
doing  the  woric  under  its  contract,  and  the  work  had  been  such  as  to 
require  the  services  of  a  superintendent  in  the  sense  in  which  that 
word  is  used  in  the  statute,  and  it  had  permitted  Garrett  to  come  in  and 
act  as  such  superintendent,  and  the  accident  had  been  caused  by  his 
negligence  in  respect  to  a  matter  of  superintendence,  it  may  be  that 
the  court  would  be  justified  in  holding  that  he  was  in  the  service  of 
the  defendant,  even  though  he  received  his  pay  from  the  Panama 
Railroad  Company,  but  no  such  state  of  facts  exists  here.  Garrett 
was  not  in  any  possible  sense  in  the  service  of  the  defendant  He  was 
in  the  ser\'ice  of  the  owners  of  the  ship.  He  was  in  charge  of  work  in 
behalf  of  his  own  employer,  and  the  plaintiff,  while  in  the  general 
employ  of  the  defendant,  was  at  that  time  in  the  special  employ  of  the 
owners  of  the  ship.  Under  such  circumstances,  there  was  certainly  no 
liability  on  the  part  of  the  defendant  to  the  plaintiff  in  this  action,  and 
thejud^ent  should  not  be  permitted  to  stand. 

The  judgment  and  order  appealed  from  should  be  reversed,  with 
costs. 

Jndgment  and  order  lerened  and  new  trial  granted ;  coats  to  abide  tiie 
event  All  ocmcnr.  ' 


(57  MlBC.  Rep.  845.) 

PBOPLB  V.  HAMIim)N  BANK  OP  NEW  TOBK  CITY. 

(Supreme  Court,  Special  Term,  Ulster  Coantr.   December  26,  1907.) 

Bauks  and  BANXniQ— insoLVBHor. 

On  motion  tor  an  order  dlsdiaistns  a  temporary  receiver  of  an  em- 
barntflsed  bank,  and  directing  that  the  property  in  tbe  receiver's  hands 
be  turned  over  to  the  bank,  and  permitting  It  to  resume  buslDess,  It  wae 
shown  that  about  90  per  cent,  of  the  depositors  had  signed  an  agreement 
looking  toward  a  resumption  of  the  bank.  The  report  of  the  banking 
department  showed  that  on  tbe  dose  of  business  of  the  bank  It  had  mat- 
flclent  assets,  after  making  varioiu  deductions,  to  pay  Its  deimsltors  In 
full,  provide  Cor  Its  capital  stock  of  7200,000,  end  have  a  surploe  of  over 
$250,000.  Affidavits  of  offlcem  of  tbe  bank  and  depositors  tended  to  sbow 
that  tbe  Invaitory  and  appraisal  of  tbe  banking  department  was  well 
made,  that  the  property  owned  by  the  bank  was  worth  tbe  amount  there 
set  down,  and  that  collateral  held  as  security  for  the  Tariow  loans  waa 
of  ample  margin  to  provide  for  tbelr  prompt  payment  on  becoming  due. 
The  superintendent  of  banks  did  not  oppose  application,  and  the  Attorney 
General  was  satisfied  to  have  tbe  bank  reopened  If  In  a  proper  condltl<m 
to  be  opened.  Held,  that  the  bank  was  «itltled  to  the  relief  adced. 
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Proceedings  by  the  people  against  the  Hamilton  Bank  of  New  Yoric 
City.  Motion  by  defendant  for  tihe  disdiarge  of  a  temporary  receiver, 
and  for  leave  to  resume  business.  Motion  granted. 

William  S.  Jackson,  Atty.  Gen.  (W.  F.  Mackey,  of  counsel),  ^o^  the 
People. 

Gifford,  Hobbs  &  Beard  (Alton  B.  Parker,  of  counsel),  for  defendant. 
Francis  A.  Winslow,  for  certain  depositors. 

BETTS,  J.  On  the  23d  and  24th  days  of  October.  1907,  and  for 
several  days  prior  thereto,  there  was  great  financial  unrest  in  New 
York  and  other  cities,  and  many  banking  institutions  and  trust  compa- 
nies were  forced  to  cXost  their  doors  after  a  run  of  more  or  less  length 
and  severity,  many  of  them  for  the  reason  that  the  officers  thereof 
were  unable  to  obtain  sufficient  currency  to  meet  the  demands  of  de- 
positors. Among  the  institutions  thus  closing  on  the  morning  of  the 
24th  of  October  was  the  Hamilton  Bank,  the  above  defendant,  which 
had  for  a  few  days  sustained  a  run  and  had  paid  out  about  $1,500,(?^0 
in  cash.  It  closed  its  doors,  notified  the  superintendent  of  banks  of 
this  state,  and  on  that  morning  he  took  possession  thereof,  and  held 
the  same  for  about  three  weeks,  informing  the  Attorney  General  of 
such  action.  During  this  time  various  efforts  were  made  1^  the  bank 
facials,  acting  in  conjunction  and  sympathy  with  the  depositors,  to 
have  the  bank  open  and  resume  business.  These  efforts  were  un- 
successful, and  some  time  in  the  week  closing  November  16th  those 
representing  the  officials  of  the  bank  and  the  depositors  were  told 
that  by  a  day  named  in  said  week  a  plan  must  be  submitted  for  the 
resumpticm  of  business  of  this  bank,  which  was  approved  by  the  super- 
intendent of  banks,  or  the  Attorney  General  would  be  notified  to  c0f»- 
mence  an  action,  and  apply  for  the  appointment  of  a  temporary  re- 
ceiver for  this  institutitMi  as  authorized  by  law.  Not  submitting  a 
plan  whtdi  was  af^roved  1^  the  superintendent  of  banks  at  the  tmie 
fixed,  on  the  16tn  of  November,  at  Kingston,  applieation  was  made 
for  the  appointment  of  a  temporary  receiver,  and  Frank  White,  a  coun- 
selor at  law,  was  appointed  temporary  receiver  of  said  institution,  and 
the  order  appointing  him  provided  that  on  the  30th  day  of  November, 
at  Albany,  the  defendant  must  show  cause  at  a  Special  Term  of  this 
court  why  the  order  appointing  a  temporary  receiver  should  not  be 
made  permanent.  Upon  that  day  the  defendant  and  the  depositors 
appeared  at  Albany,  and  asked  to  be  given  a  day  speedily  at  which 
tfiey  could  present  a  proposed  plan  of  resumption.  The  matter  was 
accordingly  adjourned  on  the  application  of  the  defendant  and  the  de- 
pMitors,  and  by  consent  of  the  Attorney  General  to  Kingston  on  De- 
cember 13,  1907,  where  the  argument  was  had.  The  defendant  and 
the  depositors  come  into  court,  and  allege  solvency  of  defendant  and 
its  ability  to  now  take  possession  of  its  own  property,  and  to  continue 
its  business,  and  make  its  payments  according  to  the  plan  of  resump- 
tion provided  for,  and  ask  that  the  temporary  receiver  be  discharged 
on  this  motion  and  the  bank  and  its  property  turned  over  to  defenduit, 
and  tiiat  is  the  proposition  that  is  now  before  this  court.  The  defend- 
ant proposed  to  pay  its  depositors,  and  the  plan  proposed  is  simple  and 
short,  and  is  herein  inserted : 
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"Final  Agreement 

"New  Torfc,  November  14. 1907. 

"Hamilton  Bank  of  New  York  City : 

"Beferrlng  to  plan  heretofore  iBsned  hj  a  Committee  acting  In  behalf  of  the 
Hamilton  Bank  of  New  York  City,  dated  October  29tta.  1907,  I  beg  to  adTise 
yon  tbat  In  consideration  of  the  resuniptlon  of  bnslnees  on  the  part  of  said 
Bank  and  In  consideration  of  the  execution  of  similar  agreements  on  the  part 
of  depositors  representing  not  less  than  75%  of  the  amount  of  deposits  in  the 
■aid  Hamilton  Bank,  I  agree  to  accept  payment  of  my  deposits  on  the  follow- 
ing terms;  10%  in  cash  on  ogtmiog  of  said  bank;  16%  In  a  certificate  of 
deposit  or  qiecial  deposit  to  my  credit  payable  90  ^ys  from  NoTember  20tb, 
1807 ;  15%  in  a  certificate  of  deposit  or  spedal  deposit  to  my  credit  payable 
in  6  months  from  November  20th,  1907  ;  60%  payable  In  a  certificate  of  de* 
posit  or  q)ecla]  deposit  to  my  credit  In  one  year  from  November  20th,  1007. 
Accounts  drawing  Interest  prior  to  suspension  will  contlnne  to  draw  Interest 
Whenever  in  the  judgment  of  the  oCQcera  the  condition  of  the  Bank  will  war- 
rant, the  bank  will  either  accept  as  secorlty  for  loans  dqiioslts  or  certificate 
covering  the  same,  or  will  anticipate  the  poymoat  of  anch  deposits  or  certifr 
catesL  Bights  to  offiset  If  any  odst  titlier  In  favor  at  tbe  bank  or  depoaitonh 
will  G(»itlna&" 

The  bank  had  at  the  time  of  the  hearing  on  the  motion  procured 
practically  S5  per  cent,  in  amount  of  its  depositors  to  agree  to  this 
proposed  plan ;  that  is,  the  consent  signed  by  these  several  depositors 
permitting  a  resumption  of  the  bank  according  to  the  plan  proposed. 
Since  the  hearing  die  court  is  informed  that  about  6  per  cent,  more 
have  signed,  so  mat  there  is  now  practically  about  90  per  cent,  of  the 
depositors  that  have  signed  this  agreement  looking  towards  a  resun^ 
tion  of  the  bank.  The  report  of  the  examiners  of  the  banking  depart- 
ment shows  that  on  the  dose  of  business  of  this  bank  on  October  24, 
1907,  it  had  sufficient  assets  after  making  various  deductions  to  fully 
pay  all  its  depositors  in  full  and  other  creditors,  and  provide  for  its 
capital  stock  of  $200,000,  and  to  have  a  surplus  of  $263,215.96.  Vari- 
ous affidavits  were  submitted  by  the  defendant  and  depositors  on  this 
hearing,  by  which  they  claimed  to  show  that  the  inventory  and  ap- 
praisal of  the  banking  department  was  well  made,  that  the  property 
owned  by  the  bank  was  worth  the  amount  there  set  down,  and  that 
collateral  held  as  security  for  the  various  loans  was  of  ample  margin 
to  provide  for  their  prompt  payment  on  becoming  due,  and  the  affi- 
davits presented  went  far  towards  substantiating  such  claims.  On  this 
state  of  facts  the  court  is  asked  on  this  motion  to  vacate  the  order  ap- 
pointing a  temporary  receiver,  and  to  direct  that  this  property  in  me 
hands  of  the  temporary  receiver  be  turned  over  to  the  defendant,  and 
that  it  be  permitted  to  resume  business  at  its  banking  institutions,  con- 
sisting  of  a  main  bank  and  six  branches  as  a  solvent,  going  institution. 
The  Attorney  General,  while  not  directly  questioning  the  solvency  of 
the  bank,  yet  insists  that  the  opinion  of  the  banking  department  as 
to  the  feasibility  of  this  proposed  plan  for  reopening  should  be  taken 
before  making  the  order  asked  for.  It  is  also  insisted  on  behalf  of  the 
Attorney  General  that  the  court  has  no  power  on  this  motion  to 
grant  tiie  order  asked,  but  could  only  do  so  at  the  end  of  a  trial.  It 
was  stated  oa  the  motion  by  the  attorneys  for  the  defendant  and  the 
depositors  that  the  superintendent  of  banks  claims  that  the  matter  had 
now  passed  from  his  jurisdiction,  and  was  in  the  custody  of  the  court 
to  take  such  action  as  to  it  might  seem  proper. 
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There  were  about  18,000  of  tiiese  depositors  and  90  per  cent,  in 
amount  as  heretofore  stated  have  now  signed  the  above  agreement 
The  defendant  and  the  depositors  quote  as  authority  for  the  proposed 
action  taken  here  the  case  of  Ferry  v.  Bank  of  Central  New  York,  15 
How.  Prac.  445.  That  was  a  case  which  arose  in  1857.  That  institu- 
tion was  compelled  to  stop  payment  then  on  account  of  the  financial 
stringency  and  panic  which  then  prevailed  in  a  degree  somewhat 
similar  to  that  which  occurred  in  October  of  this  year.  On  application 
of  a  stockholder,  and  on  consent  of  tbe  bank,  a  receiver  was  ^»pointed 
in  October,  who  Uxk  possession  of  the  property  and  proceeded  to 
make  collections  and  administer  the  trust  thus  given  to  him,  and  an 
injunction  was  issued  restraining  defendant  from  continuing  its  bank- 
ing business.  In  January,  1858,  a  motion  was  made  at  a  Special  Term 
of  the  Supreme  Court  by  the  defendant  on  statements,  alleging  its 
complete  solvency  and  asking  that  its  property  might  be  restored  to  it, 
receiver  discharged,  injunctions  vacated,  ana  it  permitted  to  resume 
the  business  of  banking.  Various  objections  were  ui^d  then  to  the 
merits  and  to  the  procedure  as  they  are  ui^d  now,  and  in  many  re- 
spects  much  the  same  (^ndition  of  affairs  existed  at  that  time  as  ex- 
ists at  the  present  time.  Some  stockholders  opposed  resumption.  The 
court  restored  the  property  to  the  defendant  to  continue  as  a  going, 
banking  institution,  and  the  learned  jud^e  writing  the  opinion  held  as 
follows,  as  to  the  solvency  of  the  institution  and  the  power  of  the  court 
to  restore  the  property  on  motion : 

"The  oalj  remalnlns  ground  urged  bj  the  coDnsel  for  the  defoidant  was 
ai  to  the  solvency  of  the  InBtltntlon  at  ttie  time  the  proceedings  were  Instltnt- 
ed  and  at  preiient.  The  langnnge  of  the  act  under  which  the  action  was  com- 
menced, Is :  'Wheoerer  any  corporation  having  banking  powers,  or  baring  the 
power  to  make  loans  on  pledges  or  deposits,  or  authorised  by  law  to  make 
insurances,  shall  become  Insolvent  or  unable  to  pay  Its  debts,  etc,  the  court 
of  chancery  may  by  injunction  restrain.'  etc.  2  Rev.  St.  (1st  Ed.)  pt.  3. 
c.  8,  tit  4,  S  39.  There  Is  not  so  much  dlfScnlty  In  defining  insolvent^  when 
applied  to  moneyed  corporations  as  In  determining  what  In  a  parttcular 
case,  or  class  of  cases,  shall  be  the  evidence  of  insolvency.  Insolvou^  In  the 
abstract  has  the  same  slgnfflcatlon,  whether  applied  to  corporations  or  asso- 
ciations, and  means  a  general  Inability  to  pay  one's  debts,  an  Inability  to 
fulfill  one's  obligations,  according  to  his  undertaking,  a  general  Inability  to 
answer,  in  the  course  of  business,  the  liabilities  existing  and  capable  of  being 
enforced.  Not  an  absolute  Inability  to  pay  one's  debts  at  some  future  time 
upon  a  settl^ent  and  winding  up  of  all  a  trader's  concerns,  but  as  not  being 
in  a  condition  to  pay  one's  debts  In  the  ordinary  course,  as  persons  carrying 
on  trade  usually  do.  Bronwer  Harbeck,  9  N.  T.  689.  and  cases  dted;  2 
Bell's  Com.  102;  Thompson  v.  Thompson,  4  Costa.  (Mass.)  184;  Mitcbeli  v. 
Oazzam,  12  Ohio,  885;  Herrl<^  v.  Borst,  4  Hill,  C04.  The  qnestlOB  as  to 
actual  or  contemplated  Insolvency  has  most  frequently  arisen  under  bankrupt 
and  Insolvent  laws,  and.  in  testing  the  validity  of  transactions  sought  to  be 
avoided  under  nets  of  the  like  character,  and  has  been  rather  as  to  the  evi- 
dence of  Insolvency,  either  actual  or  contemplated  In  each  particular  case,  and 
under  a  particular  statute,  than  as  to  what  constituted  Insolvency  generally. 
*  *  *  An  Inability  to  pay  arisli^  from  unexpected  and  unforeseen  ooutln- 
gencles  would  not  alone  be  evidence  of  insolvency  within  the  stalmte  under 
consideration,  or  any  concerning  bankruptcies  and  insolvencies.  A  merchant 
or  trader  who  should  be  driven  to  iMx>test  by  the  failure  to  receive  an 
pected  remittance,  or  the  bankruptcy  of  a  debtor,  upon  whom  be  had  relied, 
would  not  for  that  reason  be  deemed  insolvent,  and  yet  he  would  have  failed 
to  fulfill  his  obDgatlons  according  to  his  undertaking.  If  from  taking  a  rea- 
sonable view  of  bis  situation  and  the  surrounding  circumstances  at  the 
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time  It  could  fairly  be  Been  that  be  was  able  not  only  ultimately  to  pay  bli 
HsbtBt  but  could  at  once  recover  from  t2ie  temporary  embarrasimeBt  and  4^ 
raogement  of  his  baalness  by  a  proper  appllcatlcm  of  bla  means,  and  conld 
carry  on  his  business  and  meet  his  engagements  In  tiie  ordinary  course,  and 
as  i>erson»  in  the  same  business  usually  do,  be  would  properly  be  called  sol- 
vent So,  too,  If  the  present  inability  to  pay  was  the  result  of  a  crisis,  a 
peculiar  stringency  In  the  monetary  affairs  of  the  country.  Instead  of  the 
failure  of  one  individual,  and  one  source  of  supply,  and  by  which  he  was  cut 
off  temjiorartly  from  the  resources  upon  which  he  was  acciurtomed  to  rely,  and 
npon  which  trad^  In  lUra  drcnmstances  are  accnatomea  to  rely,  fbs  ef- 
fect would  be  the  same  on  the  general  question  of  Insolvency.  It  Is  no  evi- 
dence of  insolvency  that  a  trader  habitually  relies  upon  asttelpattng  the  pay- 
ment of  his  bills  receivable  by  procuring  them  to  be  discounted  to  meet  his 
ragagemCTts,  or  procuring  loans  upon  his  own  credit,  relying  upon  collections 
to  r^y  the  loaiis.  This  usual  reliance  may  fail  him,  and  he  be  left  unable 
to  meet  bis  engagements,  and  yet  be  far  from  Insolvent  within  any  definition 
of  the  term.  The  same  principle  applies  to  banlctng  corporations  and  associa- 
tions. The  liabilities  of  these  Institutions  payable  presently  always  exceed 
very  lai^^  the  present  absolute  ability  to  pay.  Bvery  dollar  of  their  circu- 
lation and  their  entire  deposits  are  subject  to  call,  and  -may  be  demanded  in 
a  slufl^e  day,  and  yet  It  is  well  known  that  do  bank  keeps  on  hand  elth» 
In  coin  or  bills  of  solvent  tnnks  an  aitaount  equal  to  one-tenth  of  the  obliga- 
tions which  they  are  legally  bound  to  answer  on  demand.  *  •  •  The  in- 
stitutions themselves  rely  upon  their  ability  to  meet  their  engagements  not  at 
one  time  and  upon  demand,  but  according  to  the  course  of  business.  This 
dependence,  aside  from  their  ultimate  and  final  ability  to  pay  to  the  extent  of 
tbeir  obligations,  Is  upon  t^e  general  aiul  known  coarse  ot  burtness,  by  which 
they  are  enabled  to  calculate  upon  the  average  amount  of  d^oslts,  and  the 
length  of  time  which  th^  are  permitted  to  renuln,  and  the  rate  at  which 
their  circulation  will  be  returned  for  redemption;  (2)  upon  their  ability  In 
anv  emergency  that  may  arise  to  realize  upon  their  assets  by  negotiating  tiielr 
bills  receivable,  or  In  some  other  legitimate  and  customary  way,  making  their 
resources  available  for  present  purposes.  Both  these  resources  may  fail  in 
times  of  general  distrust  and  monetaiy  pressure,  and  leave  a  banking  Insti- 
tution with  abundant  resources,  unable  upon  an  unexpected  emergency  and 
imusual  call  to  meet  Its  engagements.  If  the  Inability  of  a  bank  to  meet  Its 
undertakings  arises  solely  from  an  unexpected  crisis,  like  that  through  which 
we  have  Just  passed,  or  are  now  passing,  and  exhibits  resources  abundantly 
suffidoit  to  liable  It  to  meet  Its  engagements  and  discharge  Its  liabilities  in 
the  ordinary  and  usual  method  of  conducting  that  business,  it  should  not  be 
pronounced  Insolvent  with  a  view  to  Its  dissolution.  The  question  is  whether 
with  Its  own  resources  It  can  pay  its  debts,  and  be  In  a  situation  to  conduct 
its  business  In  the  ordinary  course  and  as  banks  usually  do.  If  a  bank  is  so 
circumstanced  as  to  depend  upon  the  Individual  resources  and  exertions  of 
its  directors  and  stockholders,  and  compelled  to  rely  upon  their  private  funds 
to  meet  its  engag^nents;  and  only  claims  to  be  able  to  pay  at  a  future  day, 
ft  could  not  be  said  to  be  solvent" 

The  opinion  of  the  superintendent  of  banks  was  not  asked  in  that 
case  so  far  as  appears.  There  was  one.  In  1829  (see  chapter  94,  p. 
167)  an  act  was  passed  which  provided  for  the  appointment  of  three 
banking  commissioners  who  were  given  certain  general  powers  of 
visitation  and  supervision  over  banks.  An  additional  banking  com- 
missioner was  provided  for  by  chapter  363,  p.  306,  of  the  Laws  of 
1840.  These  commissioners  were  abolished  by  section  6,  c.  218,  p.  301, 
Laws  1843,  and  their  duties  transferred  to'  the  Comptroller  of  the 
state.  By  chapter  164,  p.  309,  Laws  1851,  "An  act  to  organize  a  bank 
department,"  the  office  of  bank  superintendent  was  created,  and  this 
state  has  had  a  superintendent  of  banks  ever  since;  so  that  in  1858  a 
bank  superintendent  was  not  a  novelty.  While  the  powers  of  banking 
commissioners  and  superintendent  of  banks  were  added  to  from  time 
108N.Y.S.— 80 
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to  time,  he,  of  course,  had  in  1858  no  such  full  and  conq)let( 
visory  power  as  he  has  now. 

It  is  important,  in  view  of  the  proposition  submitted,  to  ; 
what  the  defendant  will  have  to  provide  for,  and  what  it  ha 
it  with,  if  it  is  permitted  to  open  its  bank.  As  shown  by  the  sc 
from  the  banking  department  submitted  on  the  hearing,  on  i 
24th,  there  were  deposits  amounting  to  $5,442,209;95.  The  b: 
other  liabilities,  exclusive  of  its  stock,  amounting  to  $219,495.71 
liabilities  of  $5,661,705.73,  exclusive  of  stock.  It  had  assets  of 
921.69.  In  order  to  open  its  bank,  it  must  provide  for  the  pay 
all  its  other  liabilities,  aside  from  depositors,  of  $219,495.78. 
must  provide  for  the  payment  of  10  per  cent,  in  amount  of  its 
itors  not  yet  agreeing  to  the  proposed  plan,  which  amounts  t( 
220.99,  and  also  to  pay  this  first  10  per  cent,  to  the  agreeing  dei 
amounting  to  $489,798.89,  showing  a  necessity  for  cash  in  I 
$1,253,515.66.  The  temporary  receiver  reported  tiiat  he  had 
time  of  tlie  hearing  on  hand  in  cash  $506,000.  The  directors  a! 
duced  contracts,  signed  by  banks  able  so  to  do,  agreeing  to 
defendant  upon  its  collateral  cash  to  the  amount  of  $1,000,000 
would  show  upon  its  opening  the  bank  would  have  in  cash  $1,1 
We  have  thus  shown  that  in  order  to  meet  cash  pa3rments,  prov 
pa3rments  were  demanded  upon  opening,  that  is  by  parties  wh< 
be  in  position  to  demand  such  payments,  a  condition  which  is 
all  likely,  the  'bank  would  have  on  hand  $1,506,000,  to  pay 
as  demands  could  be  made  $1,253,515.66,  leaving  a  balance  o\ 
484.38  in  cash  after  making  all  the  payments  that  could  be  dei 
and  without  the  bank  making  any  collections  or  receiving  any  d 

It  was  shown  by  affidavits,  and  not  denied,  that  various  i>ec 
endeavored  to  make  payments  of  amounts  of  money  secured  t 
upon  being  allowed  as  set-ofl?  thereto  the  amount  of  their  depos 
the  time  of  the  hearing  the  court  had  not  sanctioned  such  pa 
so  the  temporary  receiver  was  not  in  position  to  receive  the  sa 
was  also  shown  that  there  were  other  parties  ready  and  wil 
pay  loans  as  soon  as  the  bank  opened  for  business  to  quite  an  : 
and  that  some  had  offered  to  pay,  but  had  not  succeeded  in 
at  the  time  that  they  made  the  offer,  a  person  in  charge  to  rea 
same.  It  was  also  shown  by  the  vice  president  that  there  w 
loans  aggregating  $700,000,  the  most  of  which  could  be  coUecti 
after  the  bank  opened.  That  the  court  has  gone  beyond  the  p 
limit  of  cash  that  this  bank  would  need  in  order  to  open  is  sh 
the  fact  that  of  the  above  $219,495.78  of  other  liabilities,  much 
owing  to  banks  who  may  or  may  not  make  immediate  demand  i 
ment  of  their  claims,  and  there  are  also  in  cases  of  some  o 
banks  offsets  which  the  defendant  would  get  the  benefit  of. 

There  was  submitted  on  the  hearing  on  behalf  of  the  Attonn 
eral  suggestions  made  from  the  superintendent  of  banks  und 
of  November  11,  1907,  as  to  this  particular  bank  in  which  the 
intendent  stated  in  regard  to  resumption  as  follows: 

"As  to  reminiptton  of  bnstness,  I  understand  tbat  effort  1b  being 
secure  agreements  from  the  depoeltora  to  limit  the  Inunedlate  dn 
ten  per  cent.  (10%)  and  to  Issue  certificates  of  deposit  payable,  15 
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daf  15%  In  6  months  and  00%  In  one  year.  I  am  Informed  that  50%  of  de- 
posits have  so  signed.  At  tbe  present  time  tbe  bank  has  about  $260,000  casb 
<m  band.  It  would  seem  to  me  unwise  for  tbls  Bank  to  resume  witliout  casb 
considerably  In  excess  of  the  ten  per  cent  (10%).  Certainly  with  not  less  than 
$1,000,000  and  this  predicated  on  the  signing  of  all  depositors  in  accordance 
with  the  above  plan." 

So  from  these  suggestions  of  the  superintendent  it  will  be  seen  that 
the  superintendent  thought  it  desirable  that  the  defendant  before  at- 
tempting resumption  should  have  at  least  $1,000,000  in  cash  on  hand, 
and  the  bank  has  in  fact  provided  for  over  $1,600,000  in  cash.  Cer- 
tain other  suggestions  were  made  by  the  superintendent  which  the 
court  assumes  tiiat  the  bank  will  conform  to  if  it  opens.  The  court  is 
informed  that,  if  reopening  be  permitted,  the  board  of  directors  will 
be  greatly  strengthened.  The  superintendent  of  banks  has  not  op- 
posed this  application.  Hie  defendant  claims  that,  as  soon  as  its  doors 
are  opened  if  directed  to  be  opened  by  this  court,  then  it  becomes  at 
once  subject  to  the  jurisdiction  of  the  superintendent  of  banks,  and 
will,  of  course,  acquiesce  in  and  conform  to  all  his  suggestions.  The 
suggestion  is  made  that  by  the  system  of  payments  for  depositors  pro- 
vided for  in  the  agreement  submitted  that  the  defendant  is  not  pro- 
viding for  payment  on  demand  in  the  usual  course.  This,  if  correct, 
is  not  of  interest  it  would  seem  to  any  persons  except  the  depositors. 
All  other  creditors  are  provided  for,  and,  of  course,  the  depositors 
are  provided  for  in  the  manner  which  they  assent  to,  so  that  it  is  not 
really  a  delayed  payment,  but  a  present  meeting  of  denvtnds  of  de- 
positors in  a  form  acceptable  to  botti  parties. 

The  further  point  is  made  that  the  bank  would  not  have  the  full 
legal  reserve.  That  is  not-  entirely  correct.  It  would  have  much  more 
than  the  legal  16  per  cent,  reserve  on  opening.  It  would  not,  how- 
ever, have  the  full  reserve  if  after  opening  all  sums  tliat  may  be  with- 
drawn were  withdrawn  and  nothing  in  the  meantime  is  collected  or  de- 
posited. We  have  before  referred  to  the  $700,000  call  loans.  If  col- 
lected promptly,  that  sum  or  a  cnnparatively  small  portion  of  it  would 
much  more  than  sustain  the  legal  reserve,  and  the  bank  will  at  least 
open  with  much  more  tiian  the  legal  reserve.  The  question  now  is 
whether  the  court  should  authorize  the  opening  of  this  bank.  There 
are,  aside  from  the  stoc^olders,  practically  18,000  people  directly  in- 
terested as  depositors,  mostly  residents  of  the  immediate  vicinity  of 
this  bank  or  scHne  of  its  branches.  The  bank  shows  ability  to  pay 
every  one  entitled  thereto  on  demand ;  and  still  have  remaining  over  a 
quarter  of  a  million  of  dollars.  Every  one  of  these  depositors  is  in- 
terested in  having  this  institution  open  as  a  going  institution  and  stay 
open.  It  seems  altogether  unlikdy  that  anything  like  the  amount  of 
money  that  could  be  withdrawn  would  be  at  the  opening  of  the  bank  or 
at  any  other  time  when  these  several  deposits  are  released.  This  is  not 
a  proposition  locJdng  to  a  scaling  down  of  deposits  as  was  the  case  of 
Ulster  County  Savings  Institution,  64  Hun,  434,  18  N.  Y,  Supp.  960, 
nor  of  an  insolvent  bank.  It  is  a  proposition  of  parties  to  an  action 
owning  property  asking  to  have  it  restored  to  them  to  tiie  end  that 
justice  may  be  done  to  all  parties,  payments  made  as  agreed  and  the 
bank  continued  as  a  solvent  going  institution.  It  means  much  to  the 
depositors  and  stockholders  and  to  many  residents  in  tbe  vicinity  not 


Digitized  by 


4 


468  108  NEW  XOBK  aOPPLEMENT  (Sup.  Ct 

Ud  US  New  York  SUto  Beportor 

directly  interested  or  represented  here.  It  appeals  strongly  to  a  court 
of  equity  and  to  the  conscience  of  the  court  It  has  not  been  shown 
that  any  person  would  or  could  be  harmed  by  the  relief  asked  for  and 
great  good  would  certainly  be  done.  The  court  thinks  that  from  the 
sentiment  in  that  vicinity  that  it  would  not  be  possible  for  the  bank 
to  fail  to  succeed  if  permitted  to  open,  nor  does  the  court  think  it 
ought  to  hesitate  or  delay  because  a  full  trial  has  not  been  had  in  this 
action.  The  statute  is  not  susceptible  of  the  construction  that  a  tern- 
poraiT  receivership  must  always  be  followed  by  a  permanent  one. 
The  defendant  OHnes  in  and  shows  as  cause  wHy  a  permanent  receiver 
should  not  be  appointed  that  it  is  not  necessary  to  have  any  receiver 
at  all,  and  asks  for  its  property  to  be  returned,  being  now  in  a  condi- 
tion to  properly  handle  and  care  for  it,  and  the  proposed  procedure 
has  precedent  and  strong  common  sense  to  support  it.  The  superin- 
tendent of  banks,  as  before  stated,  is  not  opposing  this  application. 
The  Attorney  General  is  satisfied  that  the  bank  shall  be  opened  if  it  is 
in  a  proper  condition  to  be  opened.  The  court  thinks  it  is.  It  comes 
squarely  within  the  ruling  and  practically  within  the  procedure  laid 
down  in  Ferry  v.  Bank  of  Central  New  York,  supra.  The  court  is 
going  to  restore  the  bank's  property  and  permit  its  reopening. 

An  order  may  be  entered:  (1)  Vacating  the  injunction  heretofore 
granted  and  permitting  the  defendant  to  continue  the  business  of 
banking.  (3)  Directing  the  temporary  receiver  to  turn  over  to  de- 
fendant all  its  property  in  his  possession,  except  an  amount  of  cash 
which  shall  be  reasonably  sufficient  to  pay  him  his  fees  and  disburse- 
ments and  his  counsel  fees.  (3)  Appointing  Hon.  Clarence  £.  Blood- 
good,  of  Catskill,  N.  Y.,  a  referee  for  the  purpose  of  passing  the  tem- 
porary receiver^;  accounts  and  fixing  the  proper  fees  and  disburse- 
ments of  said  temporary  receiver  and  his  counsel,  witii  power  to  sit  in 
New  York  county,  if  desired,  and  to  report  to  this  court  with  "all  con- 
venient speed.  (4)  Providing  tfiat  upon  said  temporary  receiver's  fees 
and  disbursements  and  that  of  his  counsel  and  the  costs  of  the  ref- 
erence, being  fully  paid  and  all  the  remaining  property,  if  any,  being 
turned  over  to  the  defendant,  that  said  temporary  receiver  be  dis- 
charged and  his  bond  canceled.  If  form  of  order  not  agreed  upon,  the 
same  may  be  settled  before  me  at  my  diambers  at  Kingston,  on  Thurs- 
day, January  2,  1908.  at  10  a.  m.  If  matter  of  cwnpensation  of  tem- 
porary receiver  and  his  attorn^  can  be  determined  before  me  on  that 
day  1^  agreement  or  otherwise,  order  of  reference  need  not  be  entered. 


(57  Mlac.  Rep.  820.) 

In  re  HATT  et  al. 
(Snpreme  Oonrt.  Special  Term,  Albany  Connty.  December  20.  1907.) 

1.  Joint-Stock  Companies— Deaunob  Bbtwesn  Ubicbkbs  and  CoicpAirr— 

Inspection  of  Books  and  Recobds. 

Ati  application  by  sbarebolders  to  the  officers  of  a  jotnt-stock  assocla- 
tlon  for  leave  to  inq)ect  tbe  books  and  records  of  tbe  association,  reciting 
that  tbe  purpose  of  asking  for  an  Inspection  and  for  permission  to  take  ct- 
tmcts  from  certain  documents  was  to  acqoalnt  applicants  wltb  the  facts, 
and  to  communicate  such  facts  to  all  of  the  shareholders,  and  to  make  use 
of  such  tnforniatlon  for  the  b^eflt  of  the  company  and  of  all  of  Its  share- 
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bolden,  did  not  show  that  tbe  examination  waa  necenafy,  «  that  It  was 
aaked  ft>r  a  pK^>er  purpose. 

X  IfAnDAMUS  TO  OFFJCEBS  of  JOINT-STOOIC  OOHPAnT. 

AflHumlng  that  man  dam  ob  will  He  to  compel  tbe  officers  of  a  jolnt'Stoek 
company  to  sntHDit  the  booka  and  lecorda  tor  an  Inspeetimi  by  abarehold- 
era,  a  prereqalalte  to  the  lasaanoe  of  the  writ  la  the  refnaal  of  the  offi- 
cers to  permit  the  examination. 

[Ed.  Note^For  caaes  In  point,  aee  Coit  Dig.  toL  33,  Mandamus,  S  44.] 

8.  Sua. 

Mandamus  will  not  issue  to  compel  the  offlcera  of  a  Joint-stock  com- 
pany to  permit  an  examination  of  the  books  and  records  by  shareholdOB 
where  the  application  for  the  writ  was  made  without  allowing  th(>  offlcera 
a  reasonable  time  under  the  drcnmstancea  to  act  on  the  ahareholdeftf 
prior  demand  for  such  inveetlcm. 

Application  Samuel  S.  Halt  and  others  for  a  writ  of  peremptory 
mandamus  directed  to  the  president,  officers,  and  directors  of  the 
United  States  Express  Company,  a  joint-stock  association,  to  exhibit 
the  books,  etc.,  of  the  association  to  petitioners.  Application  denied. 

Eugene  G.  Kremer,  for  petitioners. 
O'Brien,  Boardman  &  Piatt,  for  respondent 

BETTS,  J.  This  is  an  application  made  by  ^amuel  S.  Hatt  and 
others,  shareholders  of  the  United  States  Express  Company,  a  joint- 
stock  association  org^ized  under  the  laws  of  the  state  of  New  Yotic, 
for  a  peremptory  writ  of  mandamus  directing  the  (^cers  and  direct- 
or of  said  company  to  exhibit  to  the  petitioners,  tfaeir  attorneys,  and 
accountants  all  books  of  account,  records,  and  papers  of  said  usoda- 
tion  frcMn  the  time  of  its  organization  to  the  time  of  such  exhibition, 
and  to  permit  them  to  fully  examine  the  same  and  take  extracts  there- 
from. It  was  shown  on  the  hearing  that  the  United  States  Express 
Company  is  a  joint-stock  association  originally  organized  \n  about 
1854,  and  continued  by  later  articles  of  agreement  and  associaticm 
made  fr(»n  time  to  time  down  to  the  present  date.  The  petitioners 
represent  themselves,  and  petitioner  Hatt  and  one  Albert  L.  Bannister 
daim  to  represent  many  otiier  shareholders,  and  have  been  in  existence 
as  an  tdleged  committee  for  some  time,  seeking  to  acquire  and  acquir- 
ing varied  information  concerning  this  company,  and  from  time  to 
time  sending  circulars  to  other  shareholders  thereof.  The  names  of 
the  shareholders  they  claim  to  represent  they  dechne  to  furnish  to  the 
officials  of  the  express  company,  although  repeatedly  requested  so  to 
do.  Permission  to  examine  the  books  of  the  company  some  time  dur- 
ing this  year  was  requested  and  granted,  and  they  proceeded  by  the 
use  of  a  firm  of  public  accountants  to  examine  <%rtam  books  and  vouch- 
ers of  said  onn^uiy  as  shown  by  the  sworn  return  of  the  treasurer  of 
tiie  c(Mnpany.  This  examination  continued  so  long  as  those  making 
it  desired  to  do  so,  when  they  voluntarily  discontinue  the  same.  The 
particuUr  application  upon  which  this  proceeding  is  founded  is  con- 
tained in  a  letter  of  the  petitioners  addressed  to  the  officers  and  di- 
rectors of  the  United  States  Express  Company  dated  October  5,  1907. 
The  avowed  purpose  of  asking  for  this  inspection,  as  disclosed  by  said 
letter  of  October  5th,  is  as  follows: 
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"The  pariMse  of  onr  asking  for  an  Infection  and  permission  to  take 
of  the  documeDts  above  referred  to  U  to  acquaint  onraelves  with  tl 
and  to  communicate  6uch  facts  to  all  of  the  shareholders.  Including  sue 
as  are  shareholders,  and  to  make  use  of  such  Information  for  the  bene! 
company  and  of  all  of  its  shareholders." 

The  purpose  expressed  is  exceeding-ly  vague,  and  the  court  car 
termine  therefrom  that  any  such  examination  is  necessary,  or 
is  asked  for  a  proper  purpose.  Nor  is  the  court  helped  to  ai 
such  a  conclusion  by  the  petition  herein  or  by  perusing  the  mass 
respondence  passing  between  the  parties  or  the  addresses  or  ci 
sent  out  by  the  committee,  Messrs.  Hatt  and  Bannister.  Thi 
wis  received  by  the  defendant's  treasurer  on  or  about  October  i 
and  the  treasurer  returns  that  he  immediately  arranged  for  a  r 
of  the  directors  to  consider  tliis  communication  which  meetii 
held  on  October  15th,  and  will  be  referred  to  later.  The  petition 
upon  which  these  proceedings  was  founded  was  verified  Oct 
1907.  The  notice  of  motion  was  served  upon  the  various  defend 
or  about  October  11,  1907.  After  the  meeting  of  the  directors 
United  States  Express  Company  on  October  15th,  the  express  cc 
by  its  treasurer  wrote  to  the  attorney  for  the  petitioners,  refer 
the  petitioners'  letter  of  October  5th,  assailing  the  good  faith 
request,  but  nevertheless  granting  the  permission,  the  examina 
be  made  by  the  same  firm  of  expert  accountants,  Marwick,  Mit 
Co.,  who  had  heretofore  been  selected  and  made  an  examination 
books  of  the  express  company  on  behalf  of  those  same  petitior 
some  of  them,  so  that  we  have  at  the  time  that  this  applicatioi 
before  me  on  the  19th  of  October  consent  to  an  examination 
officials  of  the  express  company. 

It  is  objected  on  behalf  of  tfie  express  company  to  the  gran 
this  mandamus  that  the  application  is  not  made  by  the  petitio 
good  faith,  that  the  application  had  not  been  refused,  and  that  tl 
■doners  should  resort  to  some  other  proceeding  rather  than  mar 
to  obtain  any  rights  that  they  may  have  to  the  examination 
books  and  papers  in  question:  that  the  United  States  Express 
IKtny  is  not  a  corporation;  that  the  only  rights  that  the  peti 
have  herein  is  under  the  articles  of  association  of  the  defendan 
these  articles  of  association  constitute  a  private  contract  betwf 
■original  parties  and  their  successors,  the  present  shareholdei 
that  contract  rights  cannot  be  enforced  by  mandamus.  I  thii 
■under  the  decision  in  People  ex  rel.  Piatt  v.  Wemple,  117  N.  ^ 
146,  22  N.  E.  1046,  6  L.  R.  A.  303,  that  this  express  company  is 
or  united  under  the  state  statutes  whether  it  be  termed  a  corpor; 
joint-stock  company,  or  an  association ;  that  that  decision  is 
enough  to  make  the  reasoning  in  Matter  of  Steinwav,  159  N.  " 
53  N.  E.  1103,  45  L.  R.  A.  461,  apply  to  it  and  to  a  proceeding 
kind.  The  substance  of  that  decision  is  noted  on  page  263  of 
Y.,  on  page  1107  of  63  N.  E.,  where  the  court  holds : 

"We  think  that,  according  to  the  decided  weight  of  authority,  a  stoc 
has  the  right  at  common  law  to  Inspect  the  books  of  hts  corporatlt 
proper  time  and  place,  and  for  a  proper  purpose,  and  that,  if  this  rigl 
fused  by  the  ofBcers  In  charge,  a  writ  of  mandamus  may  Issue,  In  tb 
lUscretlon  of  the  court  i^lth  suitable  safeguards  to  protect  the  Interest 
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•concerned'  It  Bhonld  not  be  issaed  to  aid  a  bladcmallw,  nor  withbeld  almplr 
becanae  tbe  Interest  of  the  atockholder  la  small,  but  the  court  should  proceed 
<!antloiiaIy  and  dlacreetiy,  according  to  the  facts  of  tbe  particular  case.** 

See,  also,  Latimer  v.  Herzog  Teleseme  Co.,  75  App.  Div.  633,  78 
N.  Y.  Supp.  314,  to  the  same  effect 

It  will  be  seen  by  this  assuming  ^at  the  same  reasonin|^  should  prc^- 
«rly  be  applied  feu-  the  examination  of  the  books  of  a  joint-stock  as- 
sociation that  a  prerequisite  therefor  is  the  refusal  of  the  officers  in 
<diarge  to  permit  this  examination.  Here  there  had  not  been  a  re- 
fusal. There  had  not  been  even  a  reasonable  time  permitted  for  the 
corporation  to  act  upon  the  request  of  the  petitioners.  Much  corre- 
spondence had  been  had  by  these  petitioners,  or  some  of  them.  Many 
circulars  had  been  sent  out  by  them  to  the  various  shareholders,  in 
which  the  motives  and  conduct  of  the  officers  of  the  express  company 
were  assailed  severely,  and  the  prior  examinaticm  and  uie  various  ne- 
^tiations  and  correspondence  nkd  been  conducted  with  con^derable 
friction  between  the  parties  hereto,  so  that  under  all  the  circumstances 
it  was  right  and  proper,  in  my  opinion,  for  the  treasurer  of  this  com- 
pany to  lay  before  his  board  of  directors  this  communication  from 
these  petitioners,  asking  for  an  examination  of  these  booics,  and  a 
reasonable  time  should  have  been  accorded  them  to  either  grant  or  re- 
fuse this  application  of  the  petitioners  which  was  not  done.  The  writ 
of  mandamus  should  not  issue  in  a  case  of  this  kind  unless  the  right 
of  the  petiticMier  thereto  is  dear  assuming^  the  affidavit  sutMnitted  in 
response  to  said  application  to  be  true.  I  hold  that  the  petitioners 
have  not  satisfied  the  burden  thus  imposed  upon  them  by  showing 
either  a  proper  purpose  or  a  refusal. 

The  application  that  a  peremptory  writ  of  mandamus  issue  to  the 
petitioners  is  therefore  denied,  with  costs  to  the  express  cc»npany. 


O'CONNOR  T.  BBOOELTN  HEIGHTS  B.  GO. 
<Sui««me  Gonrt,  Appellate  DMslon,  Beoond  D^rtment  January  24,  1008.) 

1.  Oasbixbs— Transfobtatiok  or  Pabbenokbs— Fasbb— Sibbbt  Bailboads— 

RXOUUTIOK— Penaltt. 

Railroad  Law,  Laws  1890,  p.  1096,  c.  566,  |  89,  proTidtng  that  any  rail- 
road which  shall  ask  or  receive  more  than  the  lawful  rate  of  fare,  unless 
by  InadTertence  or  mistake  not  amounting  to  gross  n^Ugence.  shall  for- 
feit 960  to  tbe  party  aggrlered,  etc,  has  no  education  to  the  refusal 
of  a  street  railroad  company  to  give  a  transfw  to  a  anmectliiff  line,  as 
required  by  section  101  (page  111^,  but  Is  limited  to  the  exaction  or 
more  than  the  lawful  rate  of  fare. 

2.  Same— TBANsraaa. 

Railroad  Law,  Laws  1890,  p.  1114,  c  665, 1  104,  provides  that  any  street 
surface  railroad  corporation  which  acquires  tbe  use  and  operation  of  the 
rosds  of  other  companies  by  contract  shall  carry  t)etween  any  two  points 
on  tbe  railroads  or  portions  thereof  embraced  in  such  contract  any  pas* 
seuger  desiring  to  make  one  "continuous  trip"  between  any  such  points 
fOr  a  single  fare,  and,  on  demand  and  without  extra  fare.  Shall  ^re  to 
each  passenger  paying  one  tingle  fare  a  transf«  sitltllng  the  passenger 
to  one  "contlnnous  trip"  to  any  point  or  portion  of  any  railroad  embraced 
In  such  contract,  and  for  refusal  Imposes  a  penalty  of  $50.  Held,  that 
such  section  does  not  cover  dUferoit  lines  conjrtractsd  1^  the  same  omn- 
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pony,  but  relates  only  to  **a  contlnoous  trip"  made  by  ctaangei  fr 
line  of  one  of  such  companies  to  that  of  another ;  both  lines  being 
ed  by  one  company  under  a  lease  or  other  contract 

3,  SAU^i—OiTEnsE— Penalties. 

The  gist  of  the  offense  for  which  a  penalty  Is  prescribed  by  su 
tion  Is  the  refusal  of  a  transfer  In  response  to  a  proper  demand  tli 

L  Same— CoimiTOOue  Ride. 

Bailroad  Law,  Laws  1880,  p.  lllS,  c.  666,  |  101.  d.  1,  provides  1 
oorporation  constructing  and  operating  a  street  surface  railroad 
such  act  or  under  Laws  1884,  p.  800,  c.  262,  shall  charge  any  pai 
more  than  five  cents  for  "one  continuous  ride"  from  any  point  on  1 
or  on  any  road,  line,  or  branch  operated  by  It  or  under  Its 
to  any  other  point  thereof  or  any  connecting  branch  thereof,  wit 
limits  of  any  incorporated  dty  or  village.  Beld,  that  such  sect 
not  provide  for  a  change  of  cars,  but  only  ^titled  tbe  passeng 
"continuous  ride,"  as  distinguished  from  "continuous  trip,"  for  fiv 
from  any  point  on  the  road  of  the  carrying  company  or  a  road  oj 
or  controlled  by  It  under  a  lease  or  other  contract  to  the  extent 
<  distance  that  the  car  which  received  the  passenger  ran  or  could  n 
tbe  connecting  roads. 


[Ed.  Note. — ^FOr  other  definlttona,  see  Words  and  Phrases,  to 
1612.] 


Bailroad  Law.  Laws  1880,  p.  1113,  c-  666,  i  101,  d.  2,  provides  t 
more  than  one  fare  shall  be  charged  by  a  street  surface  railroad 
the  limits  of  any  city  or  village  in  which  It  is  operated  for  passa 
the  main  line  of  road  and  any  branch  or  extensitm  thereof,  if  tli 
to  construct  such  brandi  or  extension  shall  have  been  acquired  no 
provisions  of  the  chapter  or  article.  Held  that,  under  such  sectj 
car  receiving  a  passenger  on  a  main  line  of  road  is  reipilred  to  caj 
over  a  branch  or  extension  line,  and  vice  versa,  withont  the  payi 
another  fare ;  or.  If  no  cars  continue  from  the  main  line  over  the 
or  extension,  or  vice  versa,  then  the  passenger  must  be  sent  to  t 
nectiog  car  at  tbe  point  of  continuation  or  connection  of  tbe  mi 
and  branch  line  and  carried  forward  without  paym^t  of  anotbt 
but  that  such  provision  had  no  relation  to  lines  crossing  each  o 
right  angles,  unless  the  carrier  operated  them  as  lessee  or  unde 
contract  so  as  to  bring  them  within  the  regulations  prescrlljed  by 
104  (page  1114). 

8.  SAint— PX-EAOINO. 

In  an  action  by  a  passenger  of  a  street  surface  railroad  to  re< 
penalty  for  defendant's  charge  of  excessive  fare  on  refusing  a  trai 
an  Intersecting  line,  an  allegation  that  defendant  operates  "its"  tn 
etc.,  over  which  plaintiff  traveled,  was  not  a  sufflclent  allepatM 
defendant  was  the  lessee  of  the  road  to  wlilch  plaintiff  desired  to  ti 

T.  BAHB— COHFLAIHT— THKOBT  OF  TBUX.. 

Where,  In  an  action  by  a  passenger  to  recover  a  penalty  tor  a  c 
charge  of  excessive  fare  by  refusal  of  a  transfer  to  an  Intersectl] 
the  complaint  alleged  that  the  two  lines  were  operated  by  defendan 
Railroad  Law,  Laws  1890,  p.  1113.  c.  565,  S  101,  and  that  plalnl 
•ntitled  to  the  penalty  prescribed  by  section  89  (page  1006),  but  both 
tried  the  case  on  the  theory  of  a  refusal  of  a  transfer  on  plaint 
mand  and  of  defendant's  concession  that  It  was  under  obligation  ' 
the  transfer,  defendant's  sole  contention  being  that  it  was  ait! 
Judgment  because  the  transfer  was  refused  by  mistake  not  amooi 
gross  negligence,  which  constituted  a  defense  as  provided  by  sect 
^age  1114),  the  complaint  would  be  construed.  In  accordance  k 
coarse  of  the  trial,  u  praying  for  a  penal^  muler  section  IOC  as 
cordance  with  the  statute  In  such  case  made  and  provided,"  inai 
under  section  89. 
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Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Third  Dis- 
trict. 

Action  by  James  O'Comior  against  the  Brooklyn  Heights  Railroad 
C(nnpany.   From  judgment  for  plaintiff,  defendant  appear.  Affirmed. 

Argued  before  JENKS.  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER. JJ- 

A.  M.  Williams,  for  appellant 

John  R.  Farrar,  for  respcmdent 

GAYNOR,  J.  The  complaint  zWeges  that  the  defendant  operates 
"its"  electric  street  railroad  in  the  Borough  of  Brooklyn  called  the 
Greenpoint  line,  whidi  runs  through  several  streets,  including  Kent 
and  Classen  avenues,  and  "its"  other  called  the  Flushing  and  Graham 
avenue  line,  which  runs  through  several  streets,  including  Flushing 
avenue;  that  the  said  railroads  cross  each  other  on  the  said  Flushing 
and  Classon  avenues,  two  streets  which  cross  at  right  angles.    It  then 
alleges  that  the  plaintiff  became  a  passenger  on  the  first  mentioned  line 
and  paid  his  fare  of  5  cents;  ttiat  he  demanded  a  transfer  ticket  to 
enable  him  to  diange  to  the  said  second  mentioned  line  at  tiie  said  pcnnt 
of  crossing,  and  was  refused;  that  he  changed  to  a  car  of  the  said 
latter-  line  at  the  said  crossing,  and  another  fare  of  5  cents  was  exacted 
of  him,  which  he  paid.   The  evidence  conforms  to  the  complaint,  but 
there  is  no  evidence  as  to  whether  the  defendant  constructed  and  owns 
the  said  roads,  or  only  operates  them  as  lessee  or  under  some  contract. 
The  complaint  alleges  that  the  said  two  lines  are  operated  under  section 
101  of  the  Railroad  Law,  Laws  1890,  p.  1113,  c  565,  and  that  the  de- 
fendant incurred  the  penalty  of  $50  prescribed  by  section  39  of  the 
railroad  law.   As  section  101  relates  to  both  voids  constructed  and 
owned  by  the  operating  company,  and  roads  only  controlled  and'  operat- 
ed by  it  by  lease  or  other  contract,  this  allegation  does  not  inform  us 
whether  the  roads  in  question  are  owned  by  the  defendant,  or  only 
operated  by  it  by  lease  or  other  contract.   And  section  39  provides  such 
penalty  against  any  railroad  corporation  "which  shall  ask  or  receive 
more  than  the  lawful  rate  of  fare,  unless  such  overcharge  was  made 
through  inadvertence  or  mistake  not  amounting  to  gross  negligence." 
It  was  taken  into  the  codification  of  the  railroad  laws  from  chapter  185, 
p.  432,  Laws  1857,  as  amended  by  chapter  415,  p.  660,  I^aws  1886. 

The  complaint  is  therefore  confusing.  It  alleges  a  refusal  to  ^ve 
a  transfer,  but  claims  a  penalty  imder  section  39.  That  section  provides 
no  penalty  for  a  refussU  to  give  a  transfer,  but  only  for  asking  or  re- 
ceiving more  than  the  lawful  rate  of  fare.  Only  section  104  of  the  rail- 
road law  requires  the  giving  of  transfers,  and  it  prescribes  a  penalty 
of  $50  for  refusing  to  do  so.  Section  39  has  nothing  to  do  with  a 
violation  of  the  requirements  of  section  104. 

And  when  we  read  section  104  we  find  that  the  plaintiff's  case  is 
not  within  it  by  the  complaint,  unless  we  can  dee  out  of  the  scan^ 
words  of  the  complaint  an  allegation  that  the  defendant  controls  and 
operates  the  two  crossii^  roads  in  question  by  lease  or  other  contract ; 
and  not  by  the  evidence,  for  there  is  none  on  that  head.  That  section 
relates  only  to  a  street  surface  railroad  company  which  operates  the 
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Street  surface  r^road  lines  of  other  companies  which  it  has  acquired 
by  lease  or  other  contract,  i.  e.,  formerly  under  chapter  305,  p.  625, 
ikws  1886,  and  now  under  section  78  of  the  railroad  law.  It  does 
not  cover  the  case  of  different  lines  constructed  by  the  same  company. 
It  provides  that  any  street  surface  railroad  corporation  which  acquires 
the  use  and  operation  of  the  roads  of  other  companies  by  contract  shall 
carry  "between  any  two  points  on  the  railroads  or  portions  thereof  em- 
braced in  such  contract  any  passenger  desiring  to  make  one  continuous 
trip  between  any  sudi  points  for  one  single  fare,"  and  "shall,  upon  de- 
mand, and  without  extra  charge,  give  to  each  passenger  paying  one 
single  fare  a  transfer,  entitling  sudi  passenger  to  one  continuous  trip 
to  any  point  or  porti<xi  of  any  railroad  embraced  in  such  contract. ' 
For  every  refusal  to  comply  with  the  said  requirement  the  said  section 
prescribes  a  penalty  of  $60. 

This  section  relates  only  to  "a  continuous  trip"  which  is  made  by 
changes  from  the  line  of  one  of  such  companies  to  the  line  of  another. 
It  requires  that  passengers  be  carried  in  such  continuous  trip  by  changes 
of  cars  from  the  road  of  one  of  such  companies  to  that  of  another,  and 
that  for  that  purpose  transfers  be  given.  The  penalty  prescribed  is 
for  the  combined  refusal  to  carry  the  passen|:cr  on  his  continuous  trip 
and  to  give  him  a  transfer  ticket  to  enable  hun  to  be  so  carried..  The 
refusal  of  the  transfer  tidcet  is  of  the  gist  of  the  offense.  The  offense 
cannot  exist  unless  a  transfer  ticket  was  demanded  and  refused.  The 
section  is  complete  in  itself.  It  prescribes  both  the  offense  and  the 
penalty.    Section  39  has  no  application  to  such  offense. 

To  see  if  the  plaintiff  may  recover,  we  have  therefore  to  discard  the 
fact  of  the  refusal  of  a  transfer  to  him,  as  no  penalty  may  be  based  on 
that.  And  to  see  whether  the  defendant  asked  or  received  of  him 
"more  than  the  lawful  rate  of  fare,"  for  which  section  39  imp(»es  the 
penalty,  we  have  to  turn  to  section  101,  for  there  is  no  other  secticm 
having  to  do  with  the  subject;  and  section  101  prescribes  no  pet^ty. 

It  contains  two  distinct  provisions  rehiting  to  fores.  The  first  covers 
the  case  of  a  "continuous  ride,"  not  of  a  "continuous  trip,"  as  is  the 
case  with  section  104,  as  we  have  seen.  It  was  taken  in  the  codifica- 
tion of  the  railroad  statutes  from  the  street  surface  railroad  act  of  18dl 
{section  13,  c.  253,  p.  309),  and  is  as  follows : 

"No  corporation  conBtmctlng  and  operating  a  railroad  under  the  provlslona 
of  this  article,  or  of  chapter  252,  p.  309,  of  the  laws  of  eighteen  hundred  and 
eighty  four,  shall  charge  any  passenger  more  than  Ave  cents  for  one  contlnu- 
<ma  ride  from  any  point  on  Its  road,  or  on  any  road,  line  or  branch  operated 
by  it;  or  tmder  Its  control,  to  any  other  point  thereof  or  any  c<mnecUng  branch 
thoeof,  within  the  limits  of  any  incorporated  city  or  village." 

This  was  not  intended  in  the  act  of  1884  to  do  more  than  just  what 
it  says,  and  what  was  then  and  thereafter  well  understood  and  prac- 
ticed, viz.,  establish  the  fare  at  five  cents  for  "one  continuous  ride" 
from  any  point  on  the  road  of  the  carrying  company,  or  on  any  of 
the  roads  operated  or  controlled  by  it  (i.  e.,  by  lease  or  other  contract), 
to  any  other  point  on  any  of  said  roads.  It  did  not  provide  for  changes 
of  cars,  because  it  only  contemplated  and  provided  in  terms  for  a  "con- 
tinuous ride."  The  act  of  1884,  being  complete  in  itself,  had  to  pro- 
vide for  the  rate  of  fare,  and  did  so  1^  this  provision,  the  meaning  of 
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iii^idi  was  that  the  passenger  should  be  carried  for  five  cents  over  the 
•connected  roads  as  far  as  the  car  which  received  him  ran,  or  could 
run.  And  in  section  101  this  provision  is  continued  with  the  same 
-meaning. 

The  second  provision  of  the  sa\d  section  seems  to  be  new  with  it. 
It  is  entirely  plain  in  its  object  and  meaning.  It  drops  the  phrase  "con- 
tinuous ride/'  and  provides  for  a  "passage."  It  does  not  cover  the 
case  of  all  of  the  system  of  roads  of  the  carrying  company,  whether 
owned  by  it,  or  controlled  by  it  by  lease  or  other  contract,  as  the  said 
first  provision  does,  but  only  relates  in  so  many  words  to  "the  main 
line  of  road"  btiilt  by  a  company^  and  "any  branch  or  extensi(»i  there- 
of" built  by  it  under  the  said  act  of  1884,  or  under  the  R^road  Law. 
It  is  as  follows: 

**Not  more  tbao  one  fare  shall  be  chained  within  the  limits  of  any  sacb 
-dty  or  Tillage,  for  passage  over  the  main  line  of  road  and  any  branch  or  ex- 
tension thereof  If  the  right  to  conBtmct  each  branch  or  extensloD  shall  have 
4>een  acquired  under  the  imoTiskHi  of  soch.  chapter  or  of  this  article." 

Under  this  provision  the  car  which  receives  the  passenger  on  the 
main  line  of  road  has  to  continue  to  carry  him  over  such  branch  or 
■extension,  and  vice  versa,  without  the  payment  of  another  fare;  or, 
if  no  cars  continue  from  the  main  line  of  road  over  such  branch  or 
•extension,  or  vice  versa,  then  the  passenger  has  to  be  sent  to  "the  car 
ahead,"  L  &,  at  the  point  of  continuation  or  connection  of  the  main  line 
and  the  bnmch  or  extension,  and  carried  witiiout  paying  another  fare. 

It  is  plain  that  neither  of  these  provisions  covers  the  plaintiff's  case, 
which  is  not  that  of  a  "continuous  ride"  so  far  as  a  car  runs,  nor  of  a 
main  line  of  road  carrying  passengers  over  any  branch  or  extension 
thereof,  but  is  the  case  of  two  lines  owned  by  the  same  a)mpany  which 
■do  not  connect,  i.  e.,  nm  into  each  other,  but  cross  at  right  angles — 
unless  it  can  be  eked  out  in  some  way  that  the  two  roads  in  question 
are  operated  by  the  defendant  as  lessee  or  under  some  other  contract, 
which  would  bring  the  case  under  section  104. 

The  cases  heretofore  dedded  by  us  have  not  been  overlooked  (Snee 
V.  Brooklyn  Heights  R.  Co.,  130  App.  Div.  570,  104  N,  Y,  Supp.  907; 
Munro  v.  Id.,  130  App.  Div.  616,  106  N.  Y.  Supp.  335 ;  Tullus  v.  Id., 
71  App.  Div.  494,  75  N.  Y.  Supp.  863)  in  the  foregoing  construction 
and  analysis  of  the  said  sections,  and  we  desire  to  express  ourselves 
as  not  following  anything  heretofore  said  in  any  case  to  the  effect  that 
section  104  and  section  39  are  to  go  or  be  construed  together. 

But  it  may  be  that  the  plaintiff's  case  may  be  brought  by  us  under 
section  104,  in  spite  of  the  obstacles  he  has  put  in  the  way.  The  al- 
legation of  the  complaint  that  the  defendant  operates  "its"  said  two 
roads  could  not  be  taken  as  an  allegation  that  it  is  the  lessee  thereof, 
it  is  true.  When  we  look  to  the  course  of  the  trial,  however,  we  find 
that  it  proceeded  on  the  basis  of  the  refusal  of  the  transfer  ticket  on 
the  plaintiff's  demand  therefor,  and  of  the  defendant's  concession  that 
it  was  under  obligation  to  issue  it  This  theory  of  the  issue  being  tried 
is  maintained  to  the  end,  for  at  the  close  of  the  evidence  the  defendant 
moves  for  judgment  in  its  favor  on  the  sole  ground  "that  it  appears 
.that  this  transfer  was  refused  by  mistake  not  amounting  to  gross  n^- 
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ligence,"  and  that  "there  has  been  no  violation  of  section  101  or 
39  of  the  Railroad  Law:"  This  was  meaningless,  unless  the  ca 
being  tried  for  a  refusal  to  carry  the  plaintiff  on  a  continuous  ti 
give  him  a  transfer  ticket  therefor  under  section  104.  The  cor 
may  therefore  be  interpreted  in  accordance  with  the'  course 
trial  as  praying  for  a  penalty  of  $50  "in  accordance  with  the  sta 
such  case  made  and  provided,"  instead  of  under  section  39. 
The  judgment  may  be  affirmed. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs.  All  ooncar. 


(123  App.  Dlv.  75.) 

FELGENHAUBB  et  al.  t.  HAAS  et  eL 

(Supreme  Oonrt,  Appellate  Division,  Second  Department   December  2 

1.  MxoBAnics'  Ltbnb— Notice— Matibiai.  and  Iiabob— TALrx—tePAU 

A  notice  of  mechanic's  lien  Is  not  required  to  s^arately  atate  tt 
of  the  materials  furnished  and  labor  performed. 

[Ed.  Note. — EV>r  caaea  in  point,  see  Oant  Dig.  vol.  84,  Uecbanla 
il  256-259.] 

2.  SaMB— PEBTOBUAlfCE  OF  WOKK— HaTEBZALB  PDENIBHID. 

A  notice  of  mechanic's  Hen  recited  that  the  Inbor  performed  an 
performed,  and  the  materials  furnished  and  to  be  furnished,  cons 
independent  materials  and  labor  necessary  for  the  construction  ai 
tlon  thereof,  and  that  there  was  actually  used  and  employed  in  t 
tlon  of  buildings  on  the  lot  described  material  and  labor  of  the 
price  and  value  of  $2,000,  and  that  the  amount  unpaid  therefor  1 
000.  Held  that,  the  amount  alleged  to  hare  been  nnpald  being  tl 
as  the  contract  price,  the  notice  Inferentially  alleged  that  there  wi 
Ing  still  to  be  dcme  either  in  the  fumlshlug  of  materials  or  the  p 
a^ce  of  labor,  and  that  the  notice  waa  therefore  not  objections 
failure  to  state  how  much  of  the  materials  had  been  furnished,  a 
much  waa  to  be  furnished,  and  how  much  of  the  labor  had  be 
formed,  and  how  much  remained  yet  to  be  performed. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  84,  Mechanics 
f  241.) 

8.  Saue— Pebfobuanoe. 

A  notice  of  mechanic's  Hen  recited  full  performance  of  the  cont 
quiring  delivery  and  setting  of  certain  Iron  work  and  claimed  a  1 
^000,  the  full  contract  price.  The  labor  In  setting  the  work  com 
a  comparatively  Insignificant  portion  of  the  contract  Plaintiff  fo 
all  the  material,  and  had  failed  to  set  some  of  the  beams  and  ( 
because  of  the  Insufficient  progress  of  the  work  by  the  contract) 
subsequently  abandoned  bl^  contract.  The  cost  of  setting  the  Iro 
unset  would  be  about  $120.  Held  that,  as  substantia]  performan 
sufficient  to  sustain  the  notice  alleging  full  performance,  plaint 
substantially  performed  notwithstanding  the  work  remaining  to  b 
and  was  entitled  to  enforce  his  Hen  for  the  contract  price,  less  th 
of  the  work  remaining  unperformed. 

[Ed.  Note. — ror  cases  in  point,  see  Gent  Dig.  vol.  S4,  Mechanic^ 
I  241.1 

Appeal  from  Special  Term. 

Action  by  Edward  T.  Felgenhauer  and  others  against  Freder 
Haas  and  others.  From  a  judgment  for  plaintiffs,  defendants  s 
Affirmed. 
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Hie  opinion  of  Burr,  J.,  at  Special  Term,  is  as  follows: 

In  Av«aat.  1902.  the  plaintlffa  entered  into  an  agreement  with  the  defend- 
ant Frederldt  V.  Haas  to  furnish  and  set  in  connection  with  the  erection 
<tf  a  bride  bnikUns  on  the  sonth  aide  of  WlUoufhby  avenoe  4S  iron  beazoa,  4 
templates,  and  14  Inm  eolnmiia.  Hbo  price  to  be  paid  for  the  material  and 
labor  waa  92,000.  The  famlahiiig  of  the  material  was  the  Important  part  of 
the  contract.  The  labor  to  be  performed  In  connection  therewith  was  com- 
paratively InalgDiflcant  The  plaintlffa  furnished  all  the  materials,'  set  all 
of  tbe  templates,  and  2S  of  the  iron  beams.  Twenty-three  of  the  beams  and 
ail  of  the  columns  were  not  set  because  the  defradant  Haaa  did  not  progress 
with  the  construction  of  the  building  so  as  to  make  it  possible  for  the  plain- 
tiffs to  do  such  work.  Subsequently  Haas  abandoned  the  performance  of  the 
wo:^  and  on  the  4tb  day  of  December,  i90&,  the  plaintiffs  filed  a  notice  of  lien. 
In  January,  1003,  the  premises  were  conv^ed  to  the  defendant  Bertha  Volken- 
iBg.  who  to(A  the  property  charged  with  notice  of  the  lien  and  of  the  con- 
tents of  the  paper  by  which  the  Wea  was  created.  Subsequently  she  com- 
pleted the  building.  She  alone  def^ida  tills  action  brought  for  the  foreclosure 
of  plaintiffs*  lien.  Tbe  defense  Is  baaed  upon  the  invalidity  of  the  Hen, 
Qrst,  because  of  the  Indeflnltenees  of  the  nodes;  and,  second,  because  ftf  un- 
truthful Btatonents  contained  In  It. 

The  defendant  claims  that  the  notice  of  lien  Is  defective  because  It  does 
not  state  separately  the  value  of  the  materials  furnished  and  labor  perform- 
ed, nils  is  not  necessary.  Martin  v.  Oavigan  Co.,  107  App.  Div.  279,  06  M.  T. 
Si^.  14 ;  Clarke  v.  Hc^hnan.  80  App.  Dlv.  57%  80  N.  Y.  Supp.  794.  In  a  case 
like  this,  where  the  mataiala  and  labor  were  all  Included  in  one  contract  for 
whldi  a  gross  som  waa  to  bo  paid,  it  might  be  dlfflcult  to  so  q)eclfy.  The 
defendant  claims  that  the  notice  of  Men  is  defective  because  it  omits  to  state 
how  much  of  tbe  material  had  been  already  fnmlshed  and  how  much  was  to 
be  furnished,  and  how  much  of  the  labor  had  been  performed  and  bow  much 
was  yet  to  he  performed.  Ttie  notice  contains  this  language :  "The  labor  per- 
formed and  to  be  performed  and  the  material  furnished  and  to  be  furnished, 
consists  of  Iron  material  and  labor  necessary  for  the  amstructlon  and  erection 
thereof."  If  this  was  all  that  was  contained  In  the  notice,  I  should  feel 
that  the  objection  was  well  taken.  Finn  v.  Smith.  186  N.  T.  465,  70  N.  E. 
714.  But,  after  the  language  above  quoted,  these  words  appear:  "Actually 
used  and  employed  In  the  erection  of  buildings  upcm  the  plot  of  land  beknr 
described,  and  ttie  agreed  price  and  value  ttiereof  Is  two  thousand  dollars, 
and  the  amount  unpaid  to  the  lienor  for  such  labor  and  materials  Is  two  thou- 
sand dollars."  If  tbe  material,  prior  to  the  date  of  tbe  filing  of  the  notice, 
had  been  actually  used  and  the  labor  actually  employed,  and  the  amount  un- 
paid was  the  same  as  the  contract  price,  it  would  follow  that  there  was  nothing 
still  to  be  done  In  the  furnishing  of  either  materials  or  tbe  performance  of 
labor.  The  words  In  the  alternative  in  the  first  part  of  the  sentence  might  be 
«Iimlnated,  and  then  the  notice  would  read  as  follows :  "The  labor  performed 
and  tbe  materials  famished  consists  of  iron  material  and  labor  necessary 
tor  the  ctmstmction  and  erection  thereof  actually  used  and  empl^o^ed  in  the 
erection  of  buildings  upon  the  plot  of  land  below  described."  No  criticism 
coQid  be  successfully  made  upon  a  notice  in  that  form,  and  that  this  ctmstruc- 
tlon  is  proper  is  sustained  by  authority.  Martin  v.  Gavlgan  Co.,  supra.  The 
objection  to  the  notice  of  Hen  for  indeflniteness  cannot  be  sustained 

The  defendant  further  criticises  the  notice  of  lien  for  untruthfulness.  Al- 
though the  notice  of  Hen  claimed  that  all  of  the  material  had  been  furnished 
and  all  of  the  labor  performed.  It  appeared  that  there  was  still  a  small  amount 
of  labor  to  be  done  In  connection  with  the  settlug  of  some  of  these  beams  and 
of  all  of  the  cotumna  Tbe  plaintiffs  testlded  that  the  entire  coat  of  this  work 
unperformed  would  not  exceed  the  sum  (tf  $01.  I  have  concluded  from  the 
evidence  that  this  b  a  low  estimate,  and  that  9120  would  represoit  tbe  cost 
of  this  additional  labor.  Hie  notice  of  Hen  waa  therefore  Inaccurate  In  this 
respect  But  the  fsct  that  the  notice  was  inaccurate  is  not  enough  to  destroy 
Ite  validity-  Where  a  party  to  a  building  contract  states  in  a  notice  to  create 
a  lien  tliat  he  has  performed  It,  this  means  a  substantial,  and  not  necessarily 
a  literal,  performance.   Rlngle  v.  Wallace  Iron  Works,  149  N.  T.  439.  44  N.  E. 
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175.  Hist  this  contract  was  substantially  performed  Is  establlsbe^ 
eridmce.  If  a  party  wlllfiillr  and  Intaitiooally  grossly  exagger 
amount  due,  so  tbat  the  conrt  should  conchide  that  It  was  done  for 
poee  of  enforcing  a  false  and  flcUtlons  demand,  such  exaggeration  i 
soffldent  to  destroy  the  validity  of  the  notice  of  lien.  Acflchlimann 
byterfan  Hospital,  165  N.  Y.  296.  59  N.  B  148,  80  Am,  St  Rep.  72a 
mere  Innocent  mistake,  not  a  wlllfnlly  and  intentionally  false  statemi 
not  have  this  effect  American  Mortgage  Co.  t.  Bntler.  36  Misc.  Rep 
N.  T.  Snpp.  334.  There  fs  no  evidence  In  tills  case  of  any  bad  faltl 
part  of  the  lienor  nor  any  willful  intention  to  present  and  attempt  tc 
an  exaggerated  claim  against  the  property.  In  view  of  the  fact 
labor  yet  to  be  performed  was  comparatively  insignificant,  and  that  tl 
might  and  probably  would  upon  reqnest  have  performed  that  labw,  : 
think  that  a  mere  error  In  stating  that  the  whole  $2,000  was  doe,  i 
cording  to  hli  claim  there  was  only  Sl,909  due,  would  Justly  the  conrt 
holding  from  him  tbe  right  to  enforce  his  lira  against  the  premises  d 
in  the  notice  thereof. 

There  must  be  Judgment  for  tbe  plalntiflh  for  the  sum  of  $1,880, 
tereat  from  the  4th  day  of  December,  1908,  and  for  a  forecloeore 
plalntlflB*  lien  against  the  premises  described'  therein  for  that  amoa 
tbe  costs  of  this  action. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  J 
HOOKER,  GAYNOR,  and  MILLER,  JJ. 

Clark  B.  Augustine  (Walter  B.  Hopping,  on  the  brief),  for  api 
Joseph  J.  Speth,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  upon  the 
of  Mr,  Justice  Burr  at  Special  Term. 

HIRSCHBERG.  P.  J.,  not  voting. 


In  re  NEIDNIG'S  ESTATE. 

(Supreme  Oourt,  As^Ilate  Dlvisioa,  Second  Departmoit  January  ] 

JnnoiunT— FoBEian— Obidit— PouoE  Reouutior. 

A  judgment  adjudication,  or  determination  in  a  foreign  count 
nature  of  a  police  regulation  of  that  country  has  no  extraterrltoi 
as  a  Judgment  and  honce  a  determination  In  a  foreign  basta 
ceeding  Is  not  within  the  role  requiring  fall  faith  and  credit  to 
to  foreign  Judgments. 

Appeal  from  Surrogate's  Court,  Kings  County. 

In  the  matter  of  the  estate  of  Andrew  Neidnig,  deceased.  F 
order  (107  N.  Y.  Supp.  590)  denying  an  application  for  a  com 
to  take  foreign  testimony,  Andrew  Neidnig,  administrator, 
Reversed  and  remitted. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RIC 
MILLER,  JJ. 

Edmund  F.  Driggs,  for  appellant 

Robert  S.  Kristeller  (Hersey  Egginton,  on  the  brief),  for  resp( 

JENKS,  J.  This  is  an  appeal  from  an  order  of  the  Sur 
Court  of  Kings  county  denying  the  application  of  an  admit 
for  a  commission  to  take  foreign  testimony  in  proceedings  bro 
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remove  him,  on  the  ground  that  he  is  not  the  son  of  the  intestate,  but 
a  bastard.  The  application  sought  the  testimony  of  the  reputed  grand- 
mother, of  the  reputed  aunt  of  the  administrator,  and  of  the  burgo- 
master of  the  town  where  the  administrator  was  born,  "or  any  other 
to  be  named  in  the  order."  Proof  was  submitted  in  opposition  to  the 
application,  consisting  of  transcripts  from  the  records  of  the  Royal 
Court  at  Hassfurt,  in  the  Matter  of  the  Guardianship  of  Johann  Richard 
Sauerbr^  of  Kleinmunster.  The  learned  surro^te  denied  the  ap- 
plication upon  the  grounds  that  a  decree  of  a  foreign  court  having  ju- 
risdktioa  of  the  cause  and  the  parties  is  entitled  to  full  credence  here, 
^d  that,  even  if  this  decree  could  be  assailed  for  fraud  or  jurisdic- 
tional defects,  that  step  could  only  be  taken  by  one  aggrieved,  whereas, 
in  this  case  the  administrator  had  benefited  by  the  fraud,  if  any.  As 
to  the  other  proposed  witnesses  the  learned  surn^te  concluded  that 
their  testimony  was  not  competent. 

But  there  is  a  well-recognized  exception  to  the  rule  that  requires 
full  faith  and  credit  to  be  given  to  foreign  judgments.  When  the 
''judgment,"  adjudication,  or  determination  is  in  the  nature  of  a  poUce 
regulation  of  the  oHintry  wherein  it  was  made,  it  has  no  extraterri- 
torial  force  as  a  judgment  8  Black  on  Judgments  (2d  Ed.)  §8^1: 
Freeman  on  Judgments,  §  697 ;  23  Cyc.  1610 ;  De  Brimont  v.  Penni- 
man,  10  Blatchf.  436,  Fed,  Cas.  No.  3,715.  The  "judgment"  relied 
upon  in  this  proceeding  is  the  result  of  a  proceeding  of  filiation  in  the 
Royal  Court  at  Hassfurt.  The  records  submitted  show  that  the  mother 
of  this  administrator,  while  she  was  single,  broi^ht  proceedings  under 
the  guardianship  of  the  mayor  of  Kleinmunster  for  the  "reimburse- 
ment of  the  spoliation  of  her  vii^  honor,"  for  confinement  and  bap- 
tism expenses,  and  for  the  support  of  this  administrator  tmtil  he  was 
21,  agamst  J.  M.  Jacob,  on  the  ground  that  he  was  the  father  of  this 
chUd.  Jacob  when  brought  in  denied  the  paternity,  and  resisted  the 
application.  Legal  proceedings  were  authorized  against  him  by  the 
mother  and  the  mayor  as  guardian  within  four  weeks  after  October  19, 
1881.  The  record  of  the  proceedings  shows  nothing  further,  save  that 
on  November  7,  1881,  the  mayor  presented  an  agreement  for  approval 
between  Jacob  and  the  woman,  whereby  Jacob  paid  800  marks  to  the 
guardian,  the  capital  sum  to  be  invested  and  the  interest  to  be  paid  to 
the  woman,  who  renounced  all  further  claims.  This  agreement  was 
approved.  In  1902  the  illegitimate  child  arrived  at  maturity,  applied 
for  the  sum  thus  invested,  and  received  it 

I  think  that  the  "judgment"  in  that  proceeding  was  nothing  more 
than  the  determination  of  a  bastardy  proceeding  in  the  exercise  of  the 
poli<%  regulation  of  the  country.  Proceedings  of  the  same  general 
character  in  this  state  are  regarded  as  quasi  criminal,  not  dvil.  Peo- 
ple V.  Colegrove,  63  Hun,  635,  18  N.  Y.  Supp.  370;  People  ex  rel. 
Puller  V.  Carney,  29  Hun,  47. 

I  think  that  the  order  should  be  reversed,  and  the  proceeding  remitted 
to  the  Surrogate's  Court  for  a  hearing  upon  the  merits.   iUl  concur. 
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(Snpreme  Court,  Appellato  Division,  Seotmd  D^^artment  Jannazr  34,  19080 
1.  Afpul— Rinsw— Natckb  cm  Dkibioii  Appiaxxd  I^ok  — Dhuzhal— 

FUTDIHGO. 

Where,  at  the  close  of  plaintiff's  case,  defendant  moved  to  dlBmlas,  which 
motlOQ  was  granted,  bnt  later  the  court  made  a  decision  contalnbic  flnd- 
Ings  of  fact  the  decision  will  be  treated  as  on  the  tacts. 

2l  Mobtqaoes— Absolutk  Dxsd  as  SKOCTBirr— Tuce  or  RiDKHpnon. 

Where  a  deed  is  given  as  secnrtly  for  a  debt,  with  the  privily  of  re- 
deeming within  a  certain  time  by  pacing  the  indebtedness,  the  right  ai 
redemptlOT  Is  not  extinguished  if  not  exerdaed  within  the  period  ^ectfled. 
[Ed.  Nota— For  caaes  In  point,  see  Cent  Dig.  toI.  S5,  Mortgages,  1 1706^) 
S.  Sams. 

In  an  action  by  a  married  woman  to  have  an  absolnte  deed  declared  to 
be  a  mor^;age  glvoi  as  security  for  a  loan*  It  la  Immaterial  whether  tbe 
loan^was  to  her  or  her  husband. 

4.  Sau. 

Where  a  conveyance  of  land  Is  made  as  security  for  a  loan,  although 
there  Is  no  personal  obligation  to  repay,  the  mortgagee  looking  solely  to 
the  Instrument,  It  will  be  deemed  a  mortgage  If  intended  aa  security. 

[Ed.  Note^ror  cases  in  point,  see  Cent  INg.  vol.  85b  MortgagMb  H 

&  Sams— EvionoB  as  to  Ghabaotkb  of  Instbttvbht— SumouNor. 

In  an  action  to  have  an  absolute  conveyance  declared  to  be  a  mortgage, 
evidence  held  to  show  that  the  conveyance  was  intended  as  security  for  a 
debt;  and  hence  was  a  mortgage,  and  not  a  conditional  sale. 

[Ed.  NotSd— for  cases  In  point  see  Gent  Dig.  voL  85,  IfortgacM^  U 
10&-111.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Experience  M.  Conover  against  George  W.  Palmer  and 
another,  executors  of  James  W.  Elwell,  deceased.  From  a  judgment 
in  favor  of  defendants,  plaintiff  appeals.  Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
RICH,  and  MILLER,  JJ. 

Ernest  J.  Magen.  for  appellant 

Edward  Grenville  Benedict  (Robert  D.  Benedict,  on  the  brieQ,  fcM* 

respondents. 

MILIAR,  J.  The  plaintiff  seeks  an  adjudication  that  an  instrument, 
in  terms  a  deed  of  conveyance  to  the  defendants'  testator,  executed 
by  her  in  November,  1886,  was  in  fact  a  mortgage,  an  accountinf^  to 
ascertain  the  amount  of  her  indebtedness  and  the  amount  received  by 
the  defendants,  they  having  sold  the  premises  involved,  and  a  decree 
requiring  them  to  pay  her  the  sum  ascertained  to  be  her  due.  See 
Mooney  v.  Byrne,  163  N.  Y.  86,  57  N.  E.  163.  At  the  trial  the  com- 
plaint was  dismissed  at  the  close  of  her  case,  the  record  in  that  rc^rd 
being  as  follows,  viz.: 

"Defendant's  Counsel :   I  move  for  judgment  on  the  case  as  made.  I  have 
some  evidence  I  might  give. 
"The  Court:   There  la  nothing  here  to  Justify  judgement  tor  tim  plaintiff. 
"Defendant's  Counsel:    I  make  tbe  motion  to  dlsmisiL 
"Court:   Motion  granted.   (Plaintiff  excepts^" 
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I  think  the  learned  trial  court  intended  to  rule  as  matter  of  law 
that  the  plaintiff  had  failed  to  prove  her  case,  but  a  decision  containing 
findings  of  fact  was  subsequently  made;  hence  I  shall  treat  the  de- 
cision as  on  the  facts.  See  Code  Civ.  Proc.  §§  1021-1022;  Deeley 
V.  Heintz,  169  N.  Y.  129,  62  N.  E.  158. 

The  court  made  inter  alia  the  following  findings  of  fact,  viz. : 

"Third.  As  to  tbe  facta  la  the  tblrd  article  of  said  cmnplalnt  stated,  I  find 
tbat  tbe  plaintiff  not  on  or  about  the  lltb  day  of  November.  188<^  or  at 
aoy  other  tlm^  borrow  from  James  W.  Elwell  the  som  of  |1,500,  to  be  there* 
after  repaid  to  bim  by  tbe  plaintiff,  wttb  interest. 

"Fourth.  I  find  tbat  tbe  plaintiff,  her  husband,  Alfred  C.  Conover,  and  Jacob 
P.  Snyder,  did  make  the  deed  mentioned  In  the  third  article  of  the  complaint ; 
but  tbat  the  same  was  not  made  for  the  better  Becnrity  of  the  payment  of  any 
amount  to  tbe  said  Elwell. 

"Fifth.  Afl  to  tbe  fourth  article  of  the  onnplalnt,  I  fhid  that  It  was  not 
^reed  between  the  parties  to  said  deed  at  any  time  that  the  premises  so  con- 
veyed should  be  held  by  the  said  Elwell  as  security  for  tbe  payment  by  plain- 
tiff of  tbe  said  amonot ;  nor  was  It  agreed  that  upon  payment  of  said  indebted- 
ness said  premlees  would  be  reconveyed  to  plaintlfl.  But  I  find  tbat  at  tbe 
time  of  tbe  execution  and  delivery  of  said  deed  an  agreement  was  made  be- 
tween said  dwell  and  Alfred  C.  Conover,  husband  of  tbe  plaintiff,  that  said 
Gonover  migbt  repurchase  tbe  said  pronlses  in  said  deed  mentioned  at  any 
time  within  three  years,  on  the  payment  of  all  Indebtedness  of  said  Alfred  C. 
Gonover  to  said  Blwell,  and  the  firm  of  which  said  Elwell  was  a  member." 

Said  findings  were  duly  excepted  to.  I  think  the  fourth  finding  is 
not  only  unsupported  by  evidence,  but  is  opposed  to  the  undisputed 
evidence,  both  oral  and  documentary,  and  that  it  is  inconsistent  with 
the  fifth  finding.    An  examination  of  the  evidence  becomes  necessary. 

Alfred  Conover,  the  plaintiff's  husband,  testified  that  he  borrowed 
for  the  plaintiff  $1,500  of  Mr.  Elwell,  the  defendants*  testator,  and  ^ve 
him  said  deed  "as  security  for  that  loan  or  any  other  debts  that  might 
accrue  to  Mrs.  Conover's  shipping  interests" ;  that  at  the  time  of  the 
delivery  of  said  deed  said  Elwell  executed  a  written  agreement,  which 
had  been  lost,  but  which  provided  that  he  might  have  the  privilege 
of  redeeming  the  land  in  three  years  by  paying  all  the  indebtedness  to 
said  Elwell  and  his  firm.  It  is  unnecessary  to  analyze  the  testimony 
of  this  witness.  It  was  not  disputed,  but  the  court  was  not  bound  to 
believe  it.  The  court  could  have  found,  as  it  evidently  did,  that  the 
loan  was  to  the  witness,  not  to  his  wife ;  and,  although  there  is  no  find< 
ing  on  the  subject,  that  the  instrument  containing  the  defeasance  clause, 
instead  of  being  lost,  was  destroyed  in  consideration  of  a  further  ad- 
vance subsequently  made.  Anotiier  witness,  entirely  disinterested  so 
far  as  appears,  a  relative  of  said  Elwell's,  who  had  certain  business 
connections  with  him  at  the  time  of  said  transactions,  testified  to  a 
conversation  with  him,  in  which  he  stated  that  said  Conover  had  deed- 
ed the  land  to  hiift  as  security  for  his  indebtedness.  It  was  for  the 
trial  court  to  determine  the  weight  to  be  given  the  evidence  of  an 
all^d  admissicm  made  many  years  before  its  relation  by  the  witness. 


too  plainly  to  admit  of  dispute.  I  select  a  few  excerpts  bearing  di- 
rectly upon  the  point: 

"There  has  [sic]  been  several  inquiries  for  tbe  land  In  Atlantic  City  deeded  to 
me  by  yourself  and  Mrs.  Gonover  on  which  you  have  an  agreement  from  me  to 
lOS  N.Y.S^— 81 
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bold  it  three  yearn  If  odTiBabJe.  More  than  two  years  bare  paasel 
terest  Is  accnmalatlng." 

Again: 

"Will  you  please  send  the  letter  to  me  signed  by  yonr  wife  and  your 
ing  me  the  privilege  to  sell  and  dispose  of  the  whole  or  part  of  land] 
to  me  by  waiving  the  privilege  of  your  redeeming  it  by  paying  all 
debtedness  to  me  and  the  firm." 

Again: 

**I  sboald  be  glad  to  dlspow  of  all  of  It  if  I  conid  get  a  sum  to  cover 
debtedneaa." 

Again: 

"Tonni  of  19  Inst  was  duly  received.  Ton  ahonld  not  ■  ask  me  to 
have  any  more  money.  From  past  transactions  I  must  decline." 

I  need  not  discuss  the  proposition  that  a  conveyance  absc 
terms  is  a  mortgage  if  intended  as  security  merely.  There  cai 
doubt  that  an  indebtedness  was  created;  hence  the  transact! 
not  a  sale  with  an  agreement  for  a  resale.  The  Conovers  i 
have  the  privilege  of  redeeming  within  three  years  by  payic 
indebtedness.  Said  Elwell  may  have  thought  that  that  privilegi 
be  extinguished  if  not  exercised  within  the  period  specified, 
would  not  have  been  even  if  expressly  so  stipulated  in  the  insi 
itself ;  for  the  maxim,  "Once  a  mortgage,  always  a  mortgage," 
Mooney  v.  Byrne,  supra;  Hughes  v.  Harlam,  166  N.  Y.  427, 
N.  E.  22;  Peugh  v.  Davis,  96  U.  S.  332,  24  L.  Ed.  775;  Mac: 
Smith,  132  N.  Y.  624,  30  N.  E.  997.  I  do  not  discuss  the  point 
at  length  by  counsel  whether  the  loan  was  to  the  plaintiflf  or  h 
band,  for  that  is  immaterial.  See  Carr  v.  Carr,  62  N.  Y.  251 ; 
v.  Treat,  82  N,  Y.  386.  The  trial  court  found  that  Conover 
have  the  privilege  of  repurchasing  within  three  years  by  pay 
indebtedness.  An  indebtedness  was  created  then  and  subsisted, 
the  conclusion  is  inevitable  that  the  conveyance  was  intended  '< 
curity.  Even  where  there  is  no  personal  obligation  to  repay,  th 
gagee  looking  solely  to  his  mortgage,  the  instrument  will  be 
a  mortgage  if  intended  as  security.  Matthews  v.  Sheehan,  6S 
585,  and  cases  dted.  Surely,  then,  the  fact  that  an  indebtedn* 
created  by  the  transaction  (and  so  the  court  found  in  effect) 
trolling.  It  does  not  matter  whether  the  agreement  was  in  tei 
repun^ase,  reconveyance,  or  redemption.  The  test  is :  Was  t 
veyance  intended  as  security  for  the  debt?  Undisputed  evideni 
oral  and  documentary,  shows  that  it  was,  and  to  my  mind  t 
court  has  so  found.  Even  if  the  case  were  doubtful,  we  shou 
to  hold  that  the  transaction  amounted  to  a  mortgage  and  not 
ditional  sale,    Matthews  v.  Sheehan,  supra ;  Hughes  v,  Harlam, 

There  is  evidence  from  which  the  court  might  have  found  1 
writing  containing  the  defeasance  clause  was  destroyed  by  the 
in  consideration  of  the  payment  by  said  Elwell  of  a  further 
money.    It  does  not  appear  that  anything  else  was  done  to  cr 
estoppel,  and  it  seems  that  the  mere  payment  of  money,  standing 
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is  not  sufficient.   Odell  v.  Montross,  68  N.  Y.  499.    However  this 
may  be,  the  question  is  not  presented  by  the  record  before  us. 
The  judgment  should  be  reversed  on  the  law  and  the  facts. 

Ja^tement  revened  on  the  law  and  tbe  facts,  and  new  trial  granted,  costs 
to  ablda  tbe  final  award  of  costa.  All  concur  t  HIBSCaBEBO,  F.  J.,  not  voting. 


023  App.  Div.  88.) 

In  re  WILOOX. 

(Supreme  Court,  Appellate  Division,  Fonrth  Dqwrtment.  January  8,  lOOS.) 

L  Mardauus— Affidavits  fob  Wbit— Admibsiors. 

Where  the  facts  stated  In  affidavits  for  mandamus  are  not  controvert- 
ed, on  appeal  from  an  order  denying  a  writ,  they  sboald  be  taken  as  tme. 

2.  SAHS— WbTT  to  FBATBBMAIi  SOOICTT— CHAKOK  in  OfTIOCBS— Efrot. 

On  a  motion  for  mandamus  to  compel  the  reinstatement  of  the  applicant 
as  a  member  of  respondent  fraternal  society,  It  fs  immaterial  that  a  m- 
preme  officer  ceased  to  be  such  before  the  motion  was  decided,  whatever 
obligation  reeted  upon  lilm  devolving  np<m  his  sncceasor. 

8.  Sajce— FoBKiOH  Sooxxrr. 

A  foreign  fraternal  society  having  obtained  a  license  to  do  badness 
within  tbe  state  becomes  subject  to  the  Jurisdiction  of  the  domestic  courts 
the  same  as  If  Incorporated  witbln  tbe  state,  and  hence  manflamm  will 
He  to  compd  It  to  reinstate  a  member  wrongfully  expelled. 

£Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  ^  Mandamus  I  2Sft.] 

Appeal  from  Special  Term,  Onond^a  County. 

In  the  matter  of  the  application  of  Frank  Z.  Wilcox  tor  mandamus, 

dir«:ting  the  Supreme  Council  of  the  Royal  Arcanum,  etc.,  to  rein- 
state applicant  as  a  member  of  the  order,  etc.  From  an  order  denying 
a  writ,  applicant  appeals.  Reversed  and  remitted. 

Tbe  motion  waa  denied,  as  appeara  by  the  order  appealed  from,  "on  the 
ground  that,  as  regards  the  said  Wiggins,  tbe  papers  fail  to  show  that  the 
relator  has  some  right  legally  demandable  of  him,  and  that  he  has  the  powar 
to  perform  the  duty  so  required;  and,  as  regards  the  Btv^me  Council  of  the 
Boyal  Arcanum,  for  tbe  reason  that  tbe  papers  sbow  that  said  Supreme  Coun- 
cil of  tbe  Boyal  Arcanum  Is  a  toniga  corporation,  and  that,  tiierefore,  tbe 
oonrt  lias  no  Jurisdiction  to  Inoe  a  writ  of  mandamus  herein."  The  holding 
thus  eqnressed  in  the  order  jires^ita  tbe  only  Question  Ua  review  upon  thla 
anwaL 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WII.UAMS, 
and  ROBSON,  JJ. 

Stewart  F.  Hancocl^  for  af^llant 
S.  M.  Lindsley,  for  respondent. 

McLENNAN,  P.  J.  The  facts  stated  in  the  affidavits  of  the  re- 
lator, upon  which  the  motion  was  made,  are  in  no  manner  controverted 
by  the  respondent,  and  therefore,  for  the  purposes  of  this  appeal,  such 
statements  should  be  taken  to  be  true,  and  it  must  be  assumed  that  the 
relator  was  improperly  and  illegally  expelled  from  the  society. 

We  consider  it  of  no  importance  that  the  Supreme  Regent  had 
ceased  to  occupy  that  office  before  the  decision  of  liiis  motion.  What- 
ever obligation  rested  upon  him  in  the  premises  equally  rested  upon 
his  successor,  whoever  he  might  be,  and,  if  the  relator  is  entitled  to 
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the  relief  demanded  against  the  Royal  Arcanum  and  such  relief  is  en- 
forceable as  against  it,  it  is  immaterial  who  its  subordinate  officers 
may  be,  and  who  may  be  charged  with  the  duty  of  giving  force  and 
effect  to  any  decree  of  the  court  granting  to  the  relator  the  relief  de- 
manded. So  that,  as  suggested,  the  only  question  which  need  be  con- 
sidered is  whether  or  not  the  Supreme  Court  of  this  state  has  the  power 
to  issue  a  peremptory  writ  of  mandamus  against  a  fraternal  bene- 
fidaiy  society,  a  foreign  corporation,  but  auuiorized  to  'carry  on  and 
transact  its  btistness  in  this  state,  and  to  protect  the  rights  of  its  mem- 
bers residents  of  this  state,  and  to  the  same  extent  as  such  rights  could 
be  protected  as  against  a  domestic  corporation.  It  has  been  uniformly 
held  by  the  courts  of  this  state  that  the  writ  of  mandamus  is  the  proper 
remedy  to  compel  the  reinstatement  of  members,  in  so  far  as  it  ap- 
plies to  a  corporation  organized  under  the  laws  of  this  state.  In  such 
case  there  is  no  questicm  as  to  the  power  of  the  court  to  direct  what 
the  corporation  should  do  in  the  premises  in  order  to  equitaUy  pro- 
tect tiie  interests  of  the  members. 

It  is  insisted  in  the  holding  of  the  court  in  this  case  that,  because  of 
the  fact  that  the  defendant  corporation  is  a  resident  of  a  foreign  state, 
the  Supreme  Court  of  this  state  is  without  jurisdiction  to  deal  with  it. 
My  notion  is  that  a  foreign  corporation,  such  as  is  the  defendant, 
which  undertakes  to  do  business  in  this  state  under  a  license  granted 
by  this  state,  puts  itself  in  exactly  the  same  relation  as  if  it  was  a  do- 
mestic corporation,  organized  under  the  laws  of  this  state;  in  other 
words,  that  the  license  extended  to  such  foreign  corporation,  enabling 
it  to  conduct  its  business  in  this  state,  has  precisely  the  same  effect  as 
if  the  oirporation  had  originally  been  organized  to  do  business  within 
this  state,  and  that  there  is  no  distinction  between  a  d(»nestic  corpora- 
tion authorized  under  the  laws  of  our  state  to  carry  on  the  business 
of  insurance  within  this  state  and  a  corporation  organized  in  another 
state,  but  which  under  the  laws  of  our  state  and  under  a  certificate 
granted  to  it  is  authorized  to  conduct  and  carry  on  a  similar  business. 
We  are  led  to  conclude  that  a  foreign  corporation,  which  can  only  do 
business  in  this  state  because  of  a  license  or  certificate  issued  to  it, 
after  the  issuance  of  sudi  license  or  certificate,  sustains  precisely  the 
same  relation  as  do  sudi  corporations  oi^anized  within  this  state; 
that  such  license  so  issued,  when  accepted,  makes  such  foreign  cor- 
poration, for  all  the  purposes  of  serving  process  for  the  protection  of 
the  rights  of  its  members,  practically  the  same  as  if  it  were  a  state 
corporation.  In  other  words,  it  seems  to  me  that  the  law,  so  far  as 
all  procedure  for  the  protection  of  the  rights  of  individual  members  of 
mutual  benefit  insurance  corporations  is  concerned,  is  precisely  the 
same  as  regards  foreign  corporations,  which  have  procured  their  cer- 
tificate of  the  state  authorizing  them  to  do  business  therein,  as  it  is  in 
relation  to  dcxnestic  corporations;  in  other  wcH'ds,  that  the  certificate 
dius  authorizing  the  foreign  corporation  to  do  business  in  this  state  is 
in  effect  a  license  to  it,  and  which,  when  accepted,  is  equivalent  to  a 
declaration  on  its  part  that  it  will  accept  the  duties  and  responsibilities 
imposed  by  the  laws  of  the  state  in  whidi  it  assumes  to  do  business. 

In  tfie  case  of  Morgan  v.  Mutual  Ben.  Life  Insurance  Company, 
189  N.  Y.  447,  82  N.  E.  438,  recenUy  decided  by  the  Court  of  Appeals, 
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it  seems  to  me  that  it  has  been  decided  that  a  fordgn  insurance  com- 
pany,  which  comes  into  this  state  under  a  certificate  frcxn  the  su- 
permtendent  of  insurance  becomes  for  all  practical  purposes  a  d(Mnes- 
tic  insurance  corporation.  As  stated  by  Judge  Chase  in  his  opinion: 

foreign  Inmrance  comiHUiy  Is  not  allowed  to  do  buslneBB  in  ibis  state 
until  It  submits  Itself  folly  to  the  Jurisdiction  of  our  courts.  It  must  obtala 
from  our  Buperlntendeut  of  influrance  a  certificate  authorizing  It  to  do  busi- 
ness In  this  state.  It  Is  subject  to  examination  by  the  Insurance  department 
of  this  state,  and  It  Is  required  to  deposit  with  the  superintendent  of  insurance 
of  this  state  or  with  tbe  Auditor,  Comptroller,  or  general  fiscal  officer  of  the 
state  by  whli^  laws  It  Is  Incorporated  stocks  and  bonds  as  provided  by  our 
statutes  to  the  same  amount  as  required  by  domestic  Insurance  corporations^ 
wblch  stocks  and  bonds  are  held  tn  tmst  for  the  benefit  of  all  tbe  policy 
holders  of  the  coiporatlon.  A  foreign  Insnranoe  corpOTatlon  Is  also  required 
to  appoint  our  superintendent  of  inemrance  Its  attorney  In  this  state,  upon 
whom  all  lawful  process  In  any  action  or  proceeding  against  the  corporation 
can  be  served.  Tbe  authority  of  such  foreign  Insurance  corporation  must  be 
revoked  la  case  it  applies  to  remove  Into  the  United  States  court  any  action 
brought  against  It  in  a  court  of  this  state.  Our  stetutes  expressly  provide 
that  an  action  against  a  foreign  coriraratlon  may  be  maintained  by  a  resident 
of  the  stete  or  by  a  domestic  corporation  for  any  caoise  of  action.  Such  an 
action  may  be  maintained  in  this  steto  by  another  foreign  corporation  or  ^ 
a  nonresident  when  tlie  action  Is  brou^t  to  recover  damages  for  the  breach 
of  a  contract  made  within  this  state.  The  presence  of  the  Insurance  company 
In  this  stete  is  not  temporary,  but  continuous.  It  Is  legally  and  actually  here, 
not  only  because  process  has  been  served  upon  It  and  It  has  aK>eared  In  the 
action,  but  it  is  here  pursuant  to  the  provisions  of  our  stetutes  by  antborltr 
of  whl4di  It  Is  doing  business  and  maintaining  ofllcee  in  this  stete." 

It  seems  to  me  that  under  the  decision  of  the  Court  of  Appeals 
quoted  that  the  defendant,  the  Royal  Arcanum,  is  a  resident  of  this 
state  so  far  as  is  necessary  to  make  it  amenable  to  the  process  of  the 
Supreme  Court  of  this  state  and  to  all  decrees  which  may  be  made 
pursuant  thereto. 

Our  conclusion  is  that,  by  reason  of  the  rertificate  granted  to  the 
Royal  Arcanum  to  do  business  in  this  state,  and  by  its  acceptance  of 
sudi  license,  it  became  subject  to  the  same  rules  and  regulations,  and 
to  the  same  jurisdiction  of  the  courts  of  this  state,  as  if  it  had  been 
originally  incorporated  tiierein. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
costs,  and  matter  remitted  to  the  Special  Term  for  rehearing. 

Order  revetsed,  with  costs,  and  tbe  preliminary  objections  Interposed  by 
re^ndente  at  tbe  Special  Term  held  to  be  Insnffldent,  and  the  entire  mat- 
ter remitted  to  tbe  Spieclal  Term  for  rehearing  thereon.  All  concur ;  KRUSE, 
not  slttlnf. 


In  re  GIBSON. 

(Supreme  Court,  Spedal  Tmn,  Allegany  Coontr.    January,  1006.) 

BwmoNB— Baixots — ConnuTTS— InxoxicATino  Liquobs— Looai.  Omon. 

Section  16  of  tbe  liquor  tex  law  (Laws  1^6,  p.  67,  c.  112)  provides 
that  certain  questlans  regarding  the  sale  of  liquors  "shall  be  submitted 
*  *  *  tw  ballot  *  *  *  upon  the  face  of  which  shall  be  printed  In 
full  the  said  questions,"  setting  them  out.  The  names  of  the  questions, 
(Hulttlng  the  questions,  were  printed  on  tbe  ballot  and  voted  on.  Held, 
a  totel  <Hnl8slon,  not  only  of  all  language  required,  but  the  Idea,  sub- 
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■tancey  and  ttie  qaestlon  ttaiOt,  warrantbiff  tbe  caHlag  of  a  special  elecUcm 
for  a  ran^HDlMiw  ot  the  qneetloiui  to  tbe  elK^n. 

Application  of  John  D.  Gibson  for  a  special  town  meeting  for  resub- 
mission of  local  opticMi  questions.   Petition  granted. 

Harry  K.  Brown  and  Harry  L.  Allen,  for  the  motion. 
D.  D.  Didcson,  opposed. 

BROWN,  J.  Upon  a  petition  duly  signed  and  acknowledged  by  the 
proper  number  of  electors  of  the  town  of  Angelica,  All^;any  county, 
duly  filed  as  required  by  section  16  of  the  liquor  tax  law  (Laws  1896, 
p.  57,  c.  112),  with  the  town  clerk  of  that  town,  the  four  following 
propositions  relative  to  selling  liquor  were  sulmiitted  to  the  voters  at 
an  election  held  on  November  6,  1907 : 

"Qnestlon  No.  1.  Belling  liquor  to  be  dnmk  on  the  premises  wbere  sold, 
known  as  a  saloon  license. 

"Question  No.  2.  Selling  liquor  not  to  be  drunk  on  the  pronlses  Wbere  sold, 
known  as  a  store  license. 

"Question  No.  8.  Selling  liquor  as  a  pbarmaclst  on  a  pli^lclan's  prescrip- 
tion. 

"Question  No.  4.  Selling  liquor  by  botel  ke^rs  only." 
The  statute  provides: 

"Tbe  following  questions  shall  be  submitted  *  *  *  by  ballot  •  •  • 
upon  the  face  of  wblcb  shall  be  printed  In  full  tbe  said  questions : 

"Question  1.  Selling  liquor  to  be  drunk  on  the  praises  where  sold.  Shall 
any  person  be  authorized  to  traffic  In  liquors  under  tbe  provisions  of  subdlTl* 
slon  one  of  section  elevoi  of  tbe  liquor  tax  law,  nam^,  b7  selling  liquor  to 
be  drunk  on  the  premises  wbere  sold,  in  tbe  town  of  AngellcaT 

"Question  2.  Selling  liquor  not  to  be  drunk  on  the  premises  where  sold. 
Shall  any  person  be  authorized  to  traffic  In  liquors  under  the  provisions  of 
mbdlvlslon  two  of  section  eleven  of  the  liquor  tax  law,  namely,  by  selling 
liquor  not  to  be  dnmk  on  the  premises  where  sold.  In  the  town  of  Angelica? 

**Que8tI<m  8.  Sellli^  Uqnor  as  a  pharmacist  on  a  physician's  prescription. 
Shall  any  person  be  authorised  to  traffic  In  liquors  under  tbe  provisions  of 
subdivision  three  of  section  eleven  of  tbe  llqioor  tax  law,  namely,  by  selling 
Uqnor  as  a  pbarmaclst  on  a  physician's  prescription,  In  tbe  town  of  .^igellca? 

"Qoestloa  4.  Selling  liquor  by  hotel  keepers  only.  Shall  any  person  be 
aut^rlsed  to  traffic  In  liquors  under  subdivision  one  of  section  eleven  of  the 
liquor  tax  law,  but  only  In  connection  with  the  business  of  keeping  a  hotel. 
In  the  town  of  Angelica,  If  tbe  majorl^  of  tbe  votes  cast  on  tbe  first  question 
■obmltted  are  In  the  negatlver* 

It  is  thus  seen  that  the  questions  required  by  the  statute  to  be  sub- 
mitted to  the  voters  of  that  town  at  the  election  held  November  6, 
1907,  were  not  submitted  to  them  at  that  election.  The  propositions 
that  were  submitted  in  no  way  comply  with  the  statutory  requirement 
The  electors  have  not  voted  on  the  questions  required  by  law  to  be 
submitted  to  them.  They  apparently  voted  on  the  name  of  the  ques- 
tions. This  is  not  a  case  of  an  immaterial  variation  in  the  language 
used  upon  the  ballot  from  that  of  the  statute  prescribing  what  lan- 
guage shall  be  used.  It  is  a  total  omission,  not  only  of  all  language 
required,  but  the  idea,  the  substance,  the  question  itself.  A  proper  pe- 
tition, duly  and  properly  executed,  being  attached  to  moving  papers 
asking  for  a  resubmission  of  the  local  option  questions  to  the  electors 
at  a  special  election  to  be  called,  an  order  may  be  entered  directing  a 
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special  town  meeting  to  be  called,  at  which  the  four  propositions  re- 
quired by  section  16  of  the  liquor  tax  law,  as  amendnl,  shall  be  sub- 
mitted to  the  electors  of  the  town  of  Angelica. 


AONB  T.  80HWAB. 

^preme  Coort,  Appellate  DItIbIOo,  Secrad  D^partmoit;  Jtmuay  IT,  1906.) 

1.  BbxouToaa  ahd  Adkjuistb^tobb— Natubk  ow  Omcs. 

An  executor  or  administrator  Is  trustee  for  tbia  creditors,  l^tees,  and 
distributees  of  tiie  deceased. 

Z  Tbusis— FunnuuCRT  I>isarosman  or  Tama  Pbopebtt— Rkhedibs  of  Gfes- 
rui  Qm  Tausr. 

A  trustee  of  any  kind  and  his  fraudnlait  grantee  may  be  sued  by  a  cestui 
que  trust  to  annul  a  fraudulent  dispoeltl<Hi  of  the  trust  proper^  and  to 
follow  tbe  property  or  proceeds. 

[Ed.  Note.— For  cases  In  point,  see  Gait  EMg.  vol.  47,  TrustSt  M  6&&- 
03&] 

S.  EIXXOnTOBS  UfD  ADlCNiaTaATOBS— FBATTDUUHT  DlSPOBmOZI  or  PaOPKBTT— 

AcnoiT  TO  AHRtTL— DBFEHSES— BlOHT  TO  ACCOTHITinQ. 

Tbe  fact  that  an  executor,  on  his  accounting,  may  be  required  to  ac- 
count for  the  full  value  of  the  property  that  came  Into  his  hands  will  not 
prevent  a  suit  to  annul  a  fraudulent  disposition  of  the  property  and  to 
follow  It  In  the  hands  of  the  grantee  or  vendee,  who  conld  not  be  brought 
Into  the  Surrogate's  Court  and  made  to  account 
4.  Same— Statutobt  PaoTisions— Oonsibuotion. 

Laws  1858,  p.  006,  c.  814,  as  amended  by  Laws  1889,  p.  660,  c;  487,  and 
Laws  1894,  p.  1843,  c.  740  (Pemmal  Property  Law,  Laws  1897,  p.  609,  c. 
417, 1  7 ;  and  Real  Property  Law,  Laws  1886,  p.  604,  a  047*  I  232),  enabUi« 
axecutora,  creditors,  ete.,  to  sue  for  tbe  benefit  of  credltws  to  set  aalde  a 
fraudulent  disposition  at  property  by  a  decedent  during  bis  IlfStlm^  do 
not  tnq>lIcatlon  prochidie  a  l^;atee  from  suing  an  administratrix  wltii 
the  win  annexed  to  set  aside  a  fraudulent  sale  of  the  eatate'B  proporty, 
and  to  follow  It  In  the  bands  of  the  fraudulent  vradee  or  grantee,  for  no 
statute  was  ever  necessary  for  the  latter  purpose,  but,  as  one  could  not 
sue  to  set  aside  his  own  fraudulent  conveyance,  neither  could  bis  ex- 
ecutor, assignees,  etc.,  In  the  absence  of  statute;  and  fbe  statates  men- 
tioned were  Intended  merely  to  supply  that  defect 

Appeal  from  Special  Term,  Suffolk  County. 

Action  by  Mamie  M.  Agne  against  Henry  E.  Schwab  and  Annie 
Straus,  as  administratrix  with  the  will  annexed  of  Edward  Kane,  de- 
ceased, to  set  aside  a  sale  of  property  belonging  to  the  estate.  From 
an  interlocutory  judgment  overruling  a  demurrer  to  the  complaint  by 
defendant  Schwab,  he  appeals.  Affirmed. 

The  demurrer  was  by  the  defendant  Schwab  only,  on  the  grounds 
tiiat  the  complaint  did  not  state  facts  sufficient ;  that  the  plaintiff  has 
not  legal  capacity  to  sue;  that  there  is  a  defect  of  parties  defendant,  in 
that  the  l^tees  and  devisees  are  not  made  defendants;  and  that  the 
court  has  no  jurisdiction  of  the  subject-matter. 

Argued  before  WOODWARD.  HOOKER,  GAYNOR,  and 
RICH,  JJ. 

Percival  S.  Menken,  for  appellant 
Thos.  J.  Ritch,  Jr.,  for  respondent 
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GAYNOR,  J.  This  in  a  suit  by  the  residuary  devisee  and  legatee 
under  a  will  to  set  aside  a  sale  by  the  administratrix  with  the  will  an- 
nexed of  the  business  assets  and  personal  property  of  the  deceased  as 
fraudulent  against  the  plaintiff  and  the  creditors  of  the  deceased  and 
make  tiie  defendants,  viz.,  the  said  administratrix  and  her  fraudulent 
vendee,  account  for  the  property  thus  fraudulently  diverted  by  them. 
An  executor  or  administrator  is  trustee  for  the  creditors,  l^tees  and 
distributees  of  the  deceased,  and  that  a  suit  to  annul  a  fraudulent  dis- 
position of  the  trust  property,  and  to  follow  the  property  or  its  pro- 
ceeds may  be  maintained  against  a  trustee  of  any  kind,  executor,  guard- 
ian or  trustee  of  an  express  trust,  and  his  fraudulent  grantee  or  vendee, 
by  a  cestui  que  trust,  is  a  thing  not  to  be  disputed  2  Perry  on  Trusts 
(5th  Ed.)  §  810  et  seq.;  1  Story's  Eq.  Jur.  (13th  Ed.)  §  424;  2  Wms. 
on  Ex'fb  (7th  Am.  Ed.)  p.  124;  Hill  v.  Simpson,  7  Ves.  152;  McLeod 
v.  Drummond,  17  Ves.  152;  Wilson  v.  Moore,  1  M.  &  K.  337;  Field 
v.  SchieflFelin,  7  Johns.  Ch.  p.  155  et  seq. ;  Haddow  v.  Lundy,  59  N. 
Y.  320;  Wetmore  v.  Porter,  92  N.  Y.  76;  Zimmerman  v.  Kinkle,  108 
N.  Y.  282,  15  N.  E.  407.  That  the  cestui  que  trust  may  require  the 
executor  to  account  on  his  accounting  for  the  full  value  of  the  prop- 
erty notwithstanding  the  fraudulent  sale  was  never  a  reason  for  re- 
fusing to  entertain  the  suit.  If  it  were,  the  fraudulent  grantee  or 
vendee  could  not  be  held  to  responsibility  for  his  wrong  at  all,  for  he 
cannot  be  brought  into  tiie  Surrogate's  Court  and  made  to  account.  And 
the  Haddow  C^se,  supra,  shows  that  such  a  suit  is  maintainable  against 
the  executor  or  trustee  alcme. 

The  case  has  been  confused  by  counsel  discussing  in  their  briefs  and 
oral  ai^fuments  chapter  314,  p.  506,  Laws  of  1858,  as  amended  by 
chapter  487,  p.  660,  Laws  1889,  and  chapter  740,  p.  1843,  Laws  1894 
(now  codified  as  section  7  of  the  personal  property  law  [Laws  1897, 
p.  509,  c  417]  and  section  232  of  the  real  property  law  [Laws  1896, 
p.  604,  c.  547]),  as  though  the  right  to  maintain  this  action  depends 
therem.  These  are  enaUfing  statutes,  viz.,  the  first  simply  enables  (1) 
"an  executor,  administrator,  receiver,  assignee  or  other  trustee,"  and 
the  amending  ones  (2)  a  simple  creditor  of  a  deceased  person  whose 
daim  exceeds  $100,  to  maintain  an  acttcm  for  the  benefit  of  creditors 
to  set  aside  a  fraudulent  disposition  of  property,  perscmal  or  real, 
the  deceased  in  his  lifetime,  or  by  the  assignor  or  person  from  whom 
title  has  devolved.  As  a  person  has  no  right  of  action  to  set  aside  his 
own  fraudulent  conveyances,  no  such  right  can  pass  from  him  to  his 
executor,  assignee,  etc.,  and  hence  a  statute  was  necessary  to  give  the 
latter  the  right  to  bring  such  an  action  (Ordronaux  v.  Helie,  3  Sandf. 
Ch.  512,  Osborne  v.  Moss,  7  Johns.  161,  5  Am.  U&f.  252) ;  and  as  it 
was  made  doubtful  or  denied  in  this  state  by  the  decision  in  Lichtenberg 
V.  Herdtfelder,  103  N.  Y.  302,  8  N.  E.  526,  that  a  creditor  of  a  de- 
ceased who  has  not  obtained  a  judgment  on  his  claim  and  a  lien  and 
priority  thereunder  during  the  lifetime  of  the  deceased  could  bring  an 
action  after  the  death  of  the  deceased  to  set  aside  the  latter's  fraudu- 
lent sales  or  conveyances,  the  said  act  of  1889  was  passed  to  enable 
him  to  do  so.  In  Uie  same  year  it  was  decided  in  a  case  to  which  the 
new  act  was  not  in  time  to  apply  that  such  a  creditor  could  maintain 
such  an  action  if  the  executor  refused  to  bring  it   Harvey  v.  Mc- 
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Donnell,  113  N.  Y.  526, 21  N.  £.  696.  These  statutes  have  nothing  to 
do  with  tiie  present  case,  whidi  is  a  case  of  fraudulent  disposition  of 
property  of  an  estate  by  the  administratrix,  not  by  the  deceased  in  his 
lifetime.  No  "statute  was  ever  needed  to  enable  a  cestui  que  trust  to 
sue  his  trustee  to  set  aside  his  fraudulent  transfer  of  trust  property  and 
make  him  and  his  fraudulent  grantee  or  vendee  account  therefor. 

The  case  of  Magoun  v.  Quigley,  116  App.  Div.  226,  100  N.  Y.  Supp. 
1037,  has  not  been  overlooked.  There  the  point  that  such  a  suit  can- 
not be  maintained  was  not  raised  at  the  bar,  but  the  court  seems  to  say 
of  its  own  mo^sxi  that  it  is  not  maintainable  for  the  reason  Uiat  the 
said  statutes  do  not  enable  it  to  be  brought. 

It  is  to  be  deplored  that  any  member  of  our  honorable  profession 
could  so  far  forget  himself  as  to  make  the  scandalous  attack  on  the 
plaintiif,  a  woman,  which  is  contained  in  the  brief  for  the  appellant. 

The  judgment  should  be  affirmed. 

It  is  also  ordered  that  the  brief  of  appellant's  counsel  be  taken  from 
the  archives  of  this  court. 

Interlocutory  Judgment  affirmed,  with  costs.   All  concur. 


In  re  QOI^DSTIGKSB'S  WILU 
(Bnpreme  Gonrt,  Appellate  DlTlslon,  First  Department   JaniuiTy  2A,  1906b) 

L  Wnxe— REvooiTiON— Statctm. 

Under  2  Ber.  St  (1st  Ed.)  p.  64,  pt  2,  a  6,  tit  1,  |  42,  requiring  the 
revocation  ot  a  will  to  be  by  another  valid  will,  or  some  other  writing  bj 
file  testator,  or  by  burning,  tearing,  etc..  one  of  three  mntoal  wlUs,  mado 
nnder  an  oral  agreement  that  th^  shonld  be  operative  only  so  long  as 
all  of  the  testators  remained  munarrled,  was  not  revoked  by  the  mar- 
riage of  one  of  the  testators. 

[Bd.  Not&— ror  cases  In  point;  see  Cent  Dig.  vol.  46,  mils,  1 468.} 
2L  Bavb— Pbobatk— ConcLuaiVBNESs  of  Hefubai.  or  Probate. 

Code  Civ.  Proc.  8  2626,  provides  that  a  decree  of  the  Bnm>gate'8  "ad- 
mitting" to  probate  a  testament  1b  conclnsive  upon  all  questions  therein 
determined,  and  Code  Civ.  Proc.  S  2627,  provides  that  a  decree  "admtt- 
Ing"  a  win  of  realty  Is  presumptive  only  as  an  adjudication  of  the  qoes- 
tlODS  det^mlned.  On  appllcatltMi  for  probate  of  a  will,  contestants 
offered  in  evldoice  of  revocation  a  later  will,  probate  of  wMth  had  been 
refused  in  a  ctmtest  In  whldtt  the  partiu  were  the  same,  fieidi  that  the 
evidence  was  inadmissible ;  a  decree  refusing  probate  being  as  condnirive 
In  Bubseqaent  proceedings  In  the  Snm>gate's  Court  as  to  matters  thereby 
determined  as  a  decree  admitting  to  probate. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  49,  Wills,  ||  920-822.1 

8.  Save— Wnx  or  Bbaltt— Bevicw  or  Psobatb  — Bmcr  or  Subkoqati's 
Decbeb. 

.  Though  a  will  of  realty  has  been  refused  probate  by  the  surrogate,  a 
devisee  thereunder  may  bring  an  action  In  the  Supreme  Court  to  estab* 
llsh  Its  validity,  and  tbe  surrogate's  decree  in  proceedings  between  the 
same  parties  will  not  be  ccmduslve  evidence  of  Ite  Invalidity. 

[Ed.  Note.— For  coaes  In  point  see  Cent  Dig.  vol.  48,  WUl^  H  MO-022.] 

4.  Same— Prima  Facie  Bvidenob. 

Though  an  earlier  will  of  testator  was  admitted  to  i^obate  by  the  sur- 
rogate and  a  later  will  refused  probate,  the  devisees  and  legatees  under 
such  rejected  will  may,  under  the  express  provisions  of  Code  Civ.  Proc. 
I  2663a,  bring  a  proper  action  In  the  Supreme  Court  to  eatobllsb  the  In- 
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TfUldlfy  of  the  probate  of  tbe  earlier  will,  and  the  enrrogateHi  decarae 
lefnsliis  probate  to  the  later  will  will  be  011I7  ^loia  flade  evidence  of  its 
iDTaltdlty. 

[Ed.  Note^For  caeee  In  point,  see  Gent  Dig.  vol.  40.  WlUe,  H  920-A22L] 

Appeal  from  Surrogate's  Court. 

Application  by  Louis  and  Martin  Goldsticker  for  probate  of  the  will 
of  David  Goldsticker;  Samuel  Goldsticker  and  Rosa  Schleissner  deny- 
ing probate.  Fnxn  a  decree  in  favor  of  oroponents,  contestants  ap- 
peal. Affirmed. 

See  105  N.  Y.  Supp.  931. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  CLARKE» 
HOUGHTON,  and  SCOTT,  JJ. 

Moses  Weinman,  for  appellants. 
William  Goldstidcer,  for  respondents* 

SCOTT,  J.  Hiis  is  an  appeal  from  a  decree  of  the  surrogate  of 
New  York  county  admitting  to  probate  tiie  will  of  David  Goldsticker, 
deceased,  dated  January  17,  1896. 

David  Goldsticker  died  unmarried  cm  October  28,  1905,  leaving  two 
papers  purporting  to  be  his  last  will  and  testament,  one  dated  January 
17,  1895,  and  the  other  dated  July  6,  1905.  He  left  four  brothers, 
Louis,  Martin,  William,  and  Samuel,  and  two  sisters,  Fanny  Bacharach 
and  Rosa  Schleissner,  all  of  whom  were  of  full  age.  The  will  of  1895 
left  all  of  decedent's  property  to  his  brothers  Louts  and  Martin.  The 
will  of  1905  gave  an  mterest  in  certain  real  estate  to  Rosa  Schlnssner, 
and  divided  tiie  residue  of  his  estate  between  her  and  his  four  broth- 
ers. The  paper  purporting  to  be  a  will  executed  in  1906  was  offered 
for  probate  by  Samuel  Goldsticker,  who  was  named  as  an  executor 
therein,  and  Rosa  Schleissner  appeared  in  that  proceeding  in  support  , 
of  the  pr<^te.  Louis  and  Martin  Goldsticker  and  Fanny  Bacharach 
opposed  the  probate,  and  William  Goldsticker  also  appeared  in  the 
proceeding.  The  result  of  the  proceeding  was  a  decree  of  the  surro- 
gate, dated  March  26,  1906,  refusing  probate,  and  stating  as  the  rea- 
son therefor  diat  at  the  time  of  the  execution  of  the  paper  David 
Goldsticker  was  of  unsound  mind  and  incompetent  to  make  a  will. 
Thereupon  I^uis  and  Martin  Goldsticker  beg^n  this  proceeding  for 
the  probate  of  the  will  of  1895 ;  William  Goldsticker  acting  as  their 
attorney.  Samuel  Goldsticker  and  Rosa  Schleissner,  acting  through 
the  same  attorneys,  filed  objections  to  the  probate,  and  are  here  as  ap- 

?!Uants.  Fanny  Bacharach  also  filed  objections  but  does  not  appeal, 
he  objections  relied  upon  by  Samuel  Goldsticker  and  Rosa  Schleiss- 
ner were  that  the  paper  propounded  was  not  the  last  will  and  testa- 
ment of  the  deceased,  having  been  revoked  long  prior  to  his  death, 
and  that  a  later  and  last  will  and  testament  had  be^  made  by  tiie  de- 
ceased long  after  the  will  now  offered  for  probate. 

It  appeared  upon  the  trial  that  the  contestants  to  support  these  ob- 
iections  relied  upon  establishing  the  will  of  1905  to  which  probate  had 
been  refused.  The  contestants  also  alleged  that  the  will  of  1895  was 
one  of  three  mutual  wills  made  by  the  deceased  and  his  brothers,  Mar- 
tin and  Louis  Goldsticker,  which  had  been  executed  with  the  under- 
standing and  agreement  that  said  wills  should  remain  operative  only 
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while  all  three  of  them  should  remain  unmarried,  and  6iat  subsequent 
to  the  making  of  said  wills  both  Martin  and  Louis  Goldsticker  married, 
by  reason  of  which  facts,  as  the  contestants  insisted,  all  of  the  mutual 
wills,  including  that  of  the  deceased  (who  had  not  married),  were 
and  became  revoked.  This  last  ground  of  objection  was  properly  over- 
ruled by  the  surrogate.  Assummg  the  will  of  1895  to  have  been  orig- 
inally well  executed  and  valid,  it  could  be  revested  only  by  one  of  the 
means  prescribed  by  statute.  2  Rev.  St  (1st  Ed.)  p.  64,  pt.  2,  c  6,  tit. 
1,  §  42  et  stq. ;  Delafield  v.  Parish,  25  N.  Y.  9 ;  Lovell  v.  Quitman,  88 
N.  Y.  377,  42  Am.  Rep.  254 ;  Matter  of  Davis,  106  App.  Div.  221,  93 
N.  Y.  Supp.  1004.  Nowhere  in  the  statute  can  there  be  found  a  provi- 
sion that  an  agreement  de  hors  the  will  that  it  shall  remain  operative 
only  until  a  certain  event  occurs  will  work  a  revocation  of  the  will  upon  * 
the  happening  of  the  specified  event  The  marriage  of  Martin  and 
Louis  Goldsticker  may  have  relieved  the  deceased  from  any  contractual 
obligation  not  to  revoke  his  will  in  their  favor,  if  such  obligation  ever 
existed,  but  certainly  did  not  ipso  facto  revoke  it 

Upon  the  trial  the  contestants  offered  in  evidence  the  alleged  will  of 
1905  to  estaiblish  their  objection  that  the  will  of  1895  was  not  the  last 
will  of  the  deceased,  and  that  it  had  been  revoked.  The  proponent  read 
in  evidence  the  decree  refusing  to  admit  the  later  will  to  probate,  and 
there  was  thus  raised  the  question  as  to  the  binding  effect  of  said 
decree  as  an  adjudication.  The  appellants  insist  that  a  decree  of 
the  surr(^te  refusing  probate  is  neither  prima  fade  nor  conclusive 
proof  of  its  invalidity  m  any  other  proceeding  in  the  Surrogate's 
Court,  even  as  between  the  same  peraons  who  were  parties  to  the 
proceeding  in  which  probate  was  denied.  They  therefore  claimed 
the  right  to  try  over  tigaAn  in  this  proceeding  the  question  as  to  the 
validity  of  the  will  of  1905,  seeking  to  so  far  establish  it  as  the  will 
of  the  deceased  as  to  work  a  revocation  of  the  will  of  1895.  They  rely 
upon  the  phraseology  of  sections  2625  to  2627  of  the  Code  of  Civil 
Procedure.   Section  2626  provides  that : 

**A  decree  admitting  to  probate  a  will  of  personal  property,  made  as  pre- 
scribed la  this  article  Is  condualTe  as  an  adjudication  upon  all  qnestlons 
determined  by  the  surrogate  pursuant  to  this  artlde,  until  reversed  upon  ap- 
peal or  revoked  by  the  surrogate,  except  In  an  action  brought  under  sectlm 
2853a  of  this  Act   •  • 

Section  2627  provides  that: 

**A  decree  admitting  to  probate  a  will  of  real  property  made  as  prescribed 
in  this  artide,  estabUsbes,  presumptively  only,  all  the  matters  determined  by 
the  surrogate  pursuant  to  this  article.   •  •  • » 

Section  2625  provides  that: 

♦•Where  the  surrogate  decides  against  the  sufficiency  of  the  proof,  or  against 
the  validity  of  a  will,  or  upon  the  construction,  validity  or  legal  effect  of  any 
provision  thereof  he  must. make  a  decree  accordingly  and,  If  required  by  either 
par^,  he  must  enter  In  the  mlDutes  the  ground  of  bis  decision.** 

Our  attention  is  called  to  the  fact  that  the  Code  is  careful  to  ex- 
press, in  each  case,  the  effect  as  an  adjudication  of  a  decree  admitting 
a  will  to  probate,  while  no  such  express  provision  is  made  as  to  a  de- 
cree denymg  probate,  whence  it  is  argued  that  inasmuch  as  the  Code 
has  omitted  to  say  that  a  decree  denying  probate  has  force,  either 
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omclusively  or  presumptively,  as  an  adjudication,  it  must  be  held  to 
have  no  such  force  whatever,  and  that  tiie  same  question  can  be  relit- 
igated  at  any  time,  even  in  the  Surrt^te's  Court,  and  between  the 
same  parties,  as  if  no  such  decree  had  been  made.  The  appellants  rely 
in  support  of  their  position  upon  Corley  v.  McElmeel,  149  N.  Y.  228, 
43  N.  £.  628.  That  was  an  action  in  the  Supreme  Court  for  the  par- 
tition of  real  estate  whic^  had  formerly  belonged  to  one  Patridc 
Trenor.  He  had  left  a  will  devising  his  real  estate  to  a  Mrs.  Stover. 
Probate  was  refused  by  the  surrogate,  who  adjudged  the  will  to  be 
void  for  having  been  obtained  by  fraud.  The  heirs  at  law  of  Patrick 
Trenor  thereupon  began  an  action  for  the  partition  of  the  real  estate, 
setting  forth,  the  presentation  of  the  will  for  probate,  and  the  decree 
denying  its  admission.  -Mrs.  Stover  answered,  asserting  the  validity 
of  the  will,  and  claiming  the  real  property  devised  to  her  thereby. 
Upon  the  trial,  which  resulted  in  favor  of  the  validity  of  the  will,  the 
plaintiffs  offered  the  decree  of  the  surrogate  rejecting  it  as  res  ad- 
judicata,  and  the  "final  determination  of  the  rights  of  the  parties." 
The  trial  court  excluded  the  decree  as  evidence,  and  the  question  of  its 
admissibility  came  before  the  Court  of  Appeals.  That  court  found 
from  the  record  that  the  decree  had  been  offered  as  conclusive  evidence 
of  the  invalidity  of  the  will,  and  discussed  its  admissibility  from  that 
standpoint,  declining  to  pass  upon  the  question  whether  or  not  it  would 
have  been  admissible  if  it  had  been  offered  as  prima  fade  proof  only. 
The  court  pointed  out  the  distinction  between  the  effect  of  a  proceed- 
ing for  the  probate  of  a  will  of  real  property  and  one  for  the  probate  of 
a  will  of  personal  property,  in  that,  in  the  latter  case,  probate  is  essen- 
tial to  authenticate  the  title  of  the  executor  to  administer  upon  the 
personal  property,  while  as  to  the  real  estate  the  title  vests  in  the  dev- 
isee by  virtue  of  the  instrument  itself  unaided  by  its  probate,  for  "a 
will  is  competent  at  any  time  to  establish  a  devisee's  title,  production 
and  proof  then  being  made  of  its  validity  as  the  devisor's  will.''  In 
the  courae     the  discussion  the  court  says: 

"The  sTUTogate'B  decree  as  to  a  will  of  personalty  Is  made  concltnlve  by 
force  of  the  statutory  provision  frivlafc  It  ftncb  effect  If  favorable  to  the  will, 
snd.  If  unfavonible,  It  Is  In  fact  cwudoslve,  because  the  transmission  and 
distribution  are  checked." 

As  to  the  precise  question  before  it,  the  court  held  that  a  decree  of 
the  surrogate  denying  probate  to  a  will  of  real  property  was  not  con- 
clusive as  against  the  devisee  named  in  the  will,  in  an  action  in  tho 
Supreme  Court  wherein  the  validity  of  the  will  was  put  in  issue.  In 
the  course  of  its  opinion  the  court  uses  this  sug^stive  language: 

"And,  when  tiie  Code  makes  tiie  decree  admitting  to  probate  a  will  of  teal 
property  presumptive  evidence  only  In  a  subsequent  action,  and  telle  to  pro- 
vide as  to  the  effect  of  a  decree  refusing  probate,  we  have  some  evidence  of 
the  l^lslatlve  nndcrftandliifr  tlint  the  surrognte's,  decree  Is  not  to  be  con- 
cln^ve  as  an  adjodi cation,  nor  would  It  be  Just  to  frive  a  greater  effect  to  a 
decree  wbldi  rejects,  than  to  that  whldi  admits  a  wtll." 

It  might  be  argued  with  some  force  that,  when  the  Legislature  made 
a  decree  admitting  a  will  to  probate  conclusive  as  to  personalty,  it  in- 
tended that  like  effect  should  be  given  to  a  decree  refusing  probate. 
We  are  not  required,  however,  to  pass  upon  that  point,  or  even  to 
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consider  whether  or  not  a  decree  refusing  probate  to  a  will  of  personal 
property  would  be  evidence,  conclusive  or  prima  facie,  in  a  subsequent 
acti(»i  in  the  Supreme  Court.  The  case  of  Corley  v.  McElmee!  is 
direct  authority  for  the  proposition  that  a  decree  of  a  surrogate  refus- 
ing probate  to  a  will  of  real  estate  is  not  condusive  evidence  of  the 
invalidity  of  that  will  in  a  subsequent  action  between  the  same  parties 
in  the  Supreme  Court.  The  reasons  for  the  adoption  of  this  rule  rest 
in  great  part  upon  the  peculiar  nature  of  real  property  and  of  the  rules 
of  ^w  respecting  the  devolution  of  title  thereto,  and  are  not  entirely 
applicable  to  wills  of  personal  property.  That  case  is  not  authority 
for  the  proposition  that  a  question  as  to  the  validity  of  a  will  offered 
for  prolate  as  to  which  the  surrogate  has  once  made  a  decree  can  be 
relitigated  between  the  ?ame  parties  in  tiie  Surrogate's  Court,  and  we 
are  of  (pinion  that  the  whole  sdione  of  the  Code  respecting  contests 
over  the  probate  of  wills  is  opposed  to  any  such  contention.  The  sur- 
rogate is  givra  authority  to  pass,  in  die  6rst  instance,  upon  the  validity 
of  wills  offered  for  probate,  and,  as  to  each  will  so  offered,  is  required 
to  make  a  decree  either  admitting  it  to  or  refusing  probate.  Ample 
provision  is  made  for  reviewing  his  decision  either  by  appeal,  or  by 
an  action  in  the  Supreme  Court,  but,  so  far  as  the  Surrogate's  Court 
is  concerned,  the  decree  is  final,  and  we  find  no  warrant  in  the  Code 
for  holding  that  the  question  once  finally  passed  upon  by  him  shall 
be  relitigated  before  him  in  successive  controversies  between,  the  same 
parties,  except  upon  an  application  for  revocati<Hi  as  authorized  by 
the  Code. 

We  are  therefore  of  opmi(Hi  that  the  surrc^te  was  right  in  receiving 
the  former  decree  as  conclusive  evidence  of  the  invalidity  of  the  will 
of  1905,  and,  if  that  will  was  invalid,  it  was  certainly  inoperative  to 
revoke  the  will  of  1895.  If  the  sister  named  as  devisee  of  the  real 
estate  in  the  will  of  1905  seeks  to  establish  her  title  under  that  will, 
she  may  do  so  in  an  appropriate  action,  and,  under  Corley  v.  McElmeel, 
the  decree  refusing  to  admit  it  to  probate  will  not  be  an  insuperable 
obstacle  to  her  success.  If  the  other  contestants  of  the  will  of  1895 
still  insist  that  it  was  revcked  by  the  later  will  and  therefore  was  not 
the  last  will  of  the  deceased,  it  is  still  open  to  them  to  test  the  question 
by  an  action  under  section  2653a  of  the  Code  of  Civil  Procedure,  where- 
in by  express  words  of  the  statute  and  by  analogy  with  the  reasoning 
of  Corley  v.  McElmeel  both  the  decree  admitting  the  will  of  1896  to 
probate  and  the  decree  refusing  probate  to  the  will  of  1905  will  be  but 
prima  facie  evidence  of  the  validity  of  the  wills  respectively  passed 
upon. 

Decree  affirmed,  with  costs.  All  concur. 


WBST  T.  HcOULLOUGH  et  al. 

(Sapreme  Oonrl;  Appellate  DlTlslon,  Seomd  D^rtmoit  Jannarr  24,  1906.) 

1.  Bdbband  and  Wifs— PaoPEBTT  or  Hubbard— Deposit  in  Baitk  in  Naus 
or  Both— RiQirr  or  Subtivobship  or  Win. 

Where  a  husband  c^ens  a  aavliigs  tiaiik  aoconnt  in  the  namea  at  him- 
self and  wife,  the  wife  acquires  a  right  of  rarvlvoratilp  In  the  fond,  since 
the  hoabonas  act  alone,  without  delivery,  and  wltliont  creating  a  joint 
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tenancy,  evidences  an  Intention  on  bis  part  to  benefit  her  to  tbat  octent, 
and  the  transacUcm  Is  c<»nptete  whea  the  deposit  Is  made. 

2.  Saub— Btidencb— iHTEimON  or  Husband  in  Making  Depose. 

Evidence  fnd^ndent  of  the  presumption  arising  from  a  bDstttnd's  act 
In  opening  a  savings  bank  account  In  the  names  of  himself  and  wife  held 
to  show  his  Intention  that  hta  wife  Bhonld  have  the  right  rarTiTonOiip 
In  the  fnnd. 

8.  Saue. 

At  common  law,  while  a  husband  could  not  by  direct  conveyance  give 
or  grant  an  estate  to  his  wife,  and  the  wife's  choses  In  action  reduced  to 
possession  clnrlng  coverture  belonged  to  the  husband,  by  making  a  deposit 
or  taking  a  security  lu  the  name  of  himself  and  wife,  he  could  create 
a  right  of  survivorship  hi  the  wife,  which  transaction  was  not  strict^  a 
gift  Inter  tItob  or  causa  mortts,  and  dellvwy  was  neither  necessary  nor 
practical,  as  the  husband  retained  control  and  the  right  of  disposition 
during  his  life ;  but  this  rule  did  not  rest  wholly  on  the  common- law  doc- 
trine of  unity  of  husband  and  wife,  and  the  reason  for  It  was  not  destroy- 
ed by  the  acts  removing  the  dlsabilltlee  of  married  women. 

4.  Joint  Tbnanot— Pbopxbtt  Subjiot  to  Joint  ten  anot— Savin  as  Bank  De- 
posits. 

Joint  toiancles  of  savings  bank  deposits  may  be  crwted.  If  m  the  pa^ 
ties  Intend,  Irreqwctlve  ot  whether  the  tenants  be  hualMtnd  end  wife,  and 
In  such  ease  the  right  of  BurvlTorshlp  exists. 

&  Husband  and  WOb— Pbofebit  or  Husband— Dsposm—Iiimnioii  or  Bs- 

POaOTOB. 

Where  a  deposit  Is  made  In  a  savings  bank  In  the  names  of  more  than 
one  person,  the  character  of  the  parties*  rights  depends  upon  the  de- 
positor's Intention,  which  may  be  determined  by  presnmptlons  In  the  ab- 
sence of  other  proof,  and.  If  a  person  deposits  his  own  money  In  the 
name  of  himself  and  another  not  his  wife,  the  presumption  Is  that  It  Is 
done  for  purposes  of  convenience  only;  but,  In  the  case  of  husband  and 
wife,  the  husband  Is  presumed  to  have  Intended  to  benefit  the  wife  to  the 
ttctent  at  least  of  conferring  on  her  the  r^t  of  snrvlTorshlph 

Oaynor,  J.,  dissenting. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Sarah  R.  West,  administratrix  of  Hester  A.  McCullough, 
sometimes  known  as  Esther  A.  McCuUough,  against  the  Williamsburgh 
Saving  Bank,  in  whidi  Annora  L.  McCuUough  and  another,  admin- 
istrators with  the  will  annexed  of  George  W.  McCuUough,  were  inter- 
pleaded. Judgment  for  plsUntifi  and  said  administrators,  defendants, 
appeal.  Affirmed. 

George  W.  McOulIough  bad  his  money  deposited  In  the  Williamsburgh  Sav> 
Ings  Bank  in  his  sole  name.  He  caused  the  account  and  bank  book  to  be 
changed  to  his  wife  and  himself  as  follows:  "Hester  A.  McOulIough  and 
George  W.  McOulIough."  lliweafter  no  depocdts  were  added.  The  husband 
retained  possession  of  the  pass  book,  and  also  made  several  withdrawals.  Hie 
Trite  made  none.  The  huEd)and  died,  and  afterwards  the  wife.  Her  adminis- 
tratrix brought  this  action  against  the  bank  to  recover  the  balance  of  the  said 
account  It  caused  the  administrators  with  the  will  annexed  of  the  husband 
to  be  interpleaded  as  defendants,  as  tbey  claimed  the  said  balance  al8(^  and 
paid  the  mon^  into  court,  and  In  that  situation  the  case  was  tried. 

Argued  before  JENKS.  HOOKER,  GAYNOR.  RICH,  and  MII^ 
LER,JJ. 

John  Th<mia8  Smith,  for  appellants. 
Henry  A.  Powell,  for  respondent. 
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MILLER,  J.  When  George  W.  McCulIough  changed  the  savings 
bank  account  to  the  names  of  himself  and  wife,  he  had  controlling  au- 
thority for  believing  that  that  act  evidenced  an  intenticxi  on  his  part 
to  benefit  his  wife  to  the  extent  of  a  right  of  survivorship  in  said  fund, 
and  that  nothing  remained  to  be  done  to  effectuate  that  intention.  Borst 
v.  Spelman,  4  N.  Y.  284 ;  Sanford  v.  Sanford,  46  N.  Y.  726,  Id.,  58  N. 
Y.  69.  The  rule  of  those  cases  has  been  regarded  as  settled  law  (Fow- 
ler v.  Butterly,  78  N.  Y.  68-72,  34  Am.  Rep.  607 ;  Augsbury  v.  Shurt- 
liff,  180  N.  Y.  138-147,  72  N.  E.  927 ;  De  Puy  v.  Stevens,  37  App. 
Div.  289,  294,  65  N.  Y.  Supp.  810 ;  Kelly  v.  Home  Sav,  Bank,  103  Am). 
Div,  141-160,  92  N.  Y.  Supp.  578),  and  has  squarely  been  held  to  apply 
to  a  deposit  in  a  savings  bank  made  by  the  husband  in  the  names  of 
himself  and  wife  (Piatt  v.  Grubb,  41  Hun,  447;  McElroy  v.  Albany 
Sav.  Bank,  8  App.  Div.  46,  40  N.  Y.  Suot.  422;  Matter  of  Meehan, 
59  App.  Div.  156,  69  N.  Y,  Supp.  9).  The  cases  are  discriminated 
by  Mr.  Justice  Jenks  in  the  Median  Case,  supra,  and  we  might  well 
adopt  his  opinion  in  that  case  without  further  discussion;  but,  as  we 
are  not  a^freed,  it  may  be  well  to  obs«Tre  that  in  detemuning  the  inten- 
tion of  said  McCulIough  in  the  case  at  bar  we  are  not  limited  to  his  act. 
It  is  undisputed  that  he  did  not  make  the  change  for  the  purpose  of 
OMivenience,  as  might  have  been  found  in  the  Meehan  Case.  The  wife 
in  tins  case  never  drew  on  the  account  during  the  life  of  her  husband. 
After  changing  the  form  of  the  savings  bank  account,  said  McCulIough 
made  his  will,  by  which  he  gave  his  wife  the  life  use  of  his  property, 
remainder  to  his  brother.  Besides  the  small  savings  bank  deposit,  he 
had  real  estate  which  yielded  gross  receipts  of  $15  per  month.  He 
told  his  pastor — referring  to  the  fact  of  having  made  his  will — ^that 
the  house  should  go  to  his  brother  William,  and  tiie  money  to  his  wife ; 
that  he  had  put  the  money  in  the  bank  for  that  purpose.  That  state- 
ment, instead  of  contradicting,  explains  the  will,  if,  indeed,  any  explan- 
ation were  needed.  Surely  the  testator  did  not  intend  such  ill  proiK- 
sion  for  his  wife  as  the  use  of  his  smafi  estate,  and  it  is  not  too  much 
to  suppose  that  he  relied  on  legal  advice  for  the  belief  that,  having 
changed  the  form  of  the  savings  bank  accotmt,  he  did  not  need  to  men- 
tion it  in  his  will.  I  believe  that  savings  bank  accounts  are  frequently 
opened  in  this  manner,  especially  by  men  of  limited  means,  for  the 
purpose  of  giving  the  wife  the  nght  of  survivorship;  and  irrespective 
of  tiie  reasons  for  the  rule,  or  whether  they  longer  exist,  it  should 
not  now  be  diai^d.  But  I  do  not  think  mat  the  rule  rested  wholly 
upon  the  common-bw  doctrine  of  unity  of  husband  and  wife,  as  is  said, 
or  that  the  reason  for  it  was  destroyed  by  the  acts  removing  the  dis- 
abilities of  married  women.  Sanford  v.  Sanford,  supra,  was  first  de- 
cided in  1871,  and  involved  a  note  made  in  1864.  At  common  law 
the  husband  could  not  by  direct  conveyance  give  or  grant  an  estate  to 
the  wife  and  the  wife's  choses  in  action  reduced  to  possession  during 
coverture  bek>nged  to  the  husband.  But  by  making  a  deposit  or  taking 
a  security  in  the  name  of  himself  and  wife  the  husband  could  create 
a  right  of  survivorship  in  the  wife.  That  right,  instead  of  being  based 
on  the  general  rule,  was  rather  an  exception  to  it.  The  transaction 
was  not  strictly  a  gift  inter  vivos  or  causa  mortis,  and  delivery  was 
neither  necessary  nor  practical,  as  the  husband  retained  omtrol  and 
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the  ri|^t  of  disposition  during  his  life.  Such  right  thus  retained  is 
not  stricdy  analogous  to  those  rights  as  tenant  hy  the  entirety  which 
the  husband  possessed  jure  uxoris.  The  latter  only,  not  the  ri^ht  of 
survivorship,  were  affected  by  the  acts  removing  the  dir.abilities  of 
married  women.  Hiles  v.  Fisher,  144  N.  Y.  306,  39  N.  E.  337,  30 
L.  R.  A.  305,  43  Am.  St.  Rep.  762.  It  may  be  that  the  husband's 
right  to  confer  upon  the  wife  this  peculiar  estate  or  interest,  a  right 
of  survivorship  only,  simply  by  making  a  deposit  or  investmoit  in  their 
joint  names,  was  an  outgrowth  of  doctrines  applicable  to  the  status  of 
husband  and  wife  at  common  law.  It  was  declared  to  rest  upon  the 
presumption  that  by  doing  that  the  husband  intended  to  benefit  the 
wife.  As  he  could  not  thus  benefit  her  during  their  joint  lives,  he 
having  the  right  to  reduce  to  possession  even  her  own  choses  in  action, 
it  followed  that  he  must  have  intended  to  give  her  the  right  of  sur- 
vivorship, and  it  was  decided  that  he  could  do  that  without  the  formal- 
ities necessary  for  a  gift  inter  vivos  or  causa  mortis.  A  rule  based 
on  human  experience,  acted  upon  for  many  years  in  the  light  of  judi- 
cial decisions,  ought  still  to  hold  ^ood,  and  I  am  unable  to  perceive 
why  an  additional  requirement — i.  e.,  delivery — should  be  imposed 
simply  because  the  wife's  disabilities  have  beoi  removed  by  statute. 
Sanford  v.  Sanford,  supra,  was  not  overruled,  but  its  doctrine  re- 
affirmed, in  Matter  of  Albrecht,  136  N.  Y.  91,  32  N.  E.  632,  18  L.  R 
A.  329,  32  Am.  St.  Rep.  700,  as  was  pointed  out  by  Mr.  Justice  Jenks 
in  the  Meehan  Case,  supra.  The  Albrecht  Case  did  not  decide  that 
there  could  be  no  r^t  of  survivorship  in  choses  in  action  payable  to 
husband  and  wife,  even  though  each  had  contributed  equalljr  thereto, 
but  that  in  such  case  there  was  no  presumption  that  the  parties  so  in- 
tended. Joint  tenancies  of  savings  bank  deposits  may  however  be 
created,  if  so  the  parties  intend,  irrespective  of  whether  the  tenants  be 
husband  and  wife,  and  in  such  case  the  right  of  survivorship  exists. 
Farrelly  v.  Emigrant  Indust.  S^v.  Bank,  92  App.  Div.  529,  87  N.  Y. 
Supp.  54;  Kelly  v.  Home  Sav.  Bank,  supra.  The  question,  then,  is 
one  of  intention,  to  be  determined  by  presumptions  in  the  absence  of 
other  proof.  In  case  a  person  deposits  his  own  money  in  a  savings 
bank  in  the  name  of  himself  and  another,  not  his  wife,  the  presumption 
is  that  it  was  done  for  purposes  of  convenience  only.  Matter  of  BoHn, 
136  N.  Y.  177,  32  N.  E.  626.  But  in  the  case  of  husband  and  wife 
the  courts  have  said,  and  I  think  experience  has  shown,  that  the  hus- 
band is  presumed  to  have  intended  to  benefit  the  wife  to  the  extent 
at  least  of  conferring  upon  her  the  r^ht  of  survivorship ;  and,  as  it  has 
uniformly  been  held  that  the  husband  could  do  that  without  creating  a 
joint  tenancy  and  without  delivery,  that  rule  should  be  adhered  to.  I 
think  it  was  necessarily  held  in  Augsbury  v.  Shurtliff,  supra,  that  de- 
livery was  not  necessary  to  confer  such  right  of  survivorship,  and  it  is 
difficult  to  perceive  how  there  could  be  a  delivery,  if  only  such  right 
were  intended  to  be  conferred.  The  transaction  is  complete  when  the 
security  is  taken  or  the  deposit  is  made  in  the  joint  names. 
The  judgment  should  be  affirmed. 

Jadgment  affirmed,  with  coBta.  All  concur,  accept  OATNOR,  J.,  wbo  dls* 
aentB. 
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GAYNOR,  J.  (dissenting).  1.  The  common  law  rule  in  this  state 
was  that  all  choses  in  action  payable  to  husband  and  wife  jointly  went 
to  the  survivor.  Borst  v.  Spelman,  4  N.  Y.  288 ;  Sanford  v.  Sanford, 
45  N.  Y.  728.  It  was  based  on  the  common  law  unity  of  husband  and 
wife,  in  analogy  to  the  rule  of  tenancy  by  the  entireties  in  respect  of 
real  property.  By  sa^ng  in  Sanford  t.  Sanford  (the  words  used  in 
Borst  V.  Spelman  are  more  discriminating)  that  "taking  this  note  in 
the  name  of  himself  and  wife  shows  that  the  husband  intended  thereby 
to  give  it  to  her,  in  case  she  survived  him,  and  a  delivery  to  her  was 
unnecessary  to  perfect  the  gift,"  the  court  did  not  mean  to  change  the 
strict  rule  of  the  requirements  of  a  gift,  including  delivery  in  case  of  a 
gift  causa  mortis  as  well  as  inter  vivos  (Grymes  v.  Hone,  49  K.  Y. 
17, 10  Am.  Rep.  313 ;  Champney  v.  Blanchard,  39  N,  Y.  Ill),  but  only 
to  say  that  the  husband  intended  by  taking  the  note  in  both  names  to 
let  it  go  to  his  wife  by  the  rule  of  Survivorship,  or  by  analogy  tiliereto, 
if  ^e  should  survive  him,  and  in  that  way  give  it.  to  her.  But  since 
the  rule  of  survivorship  no  longer  exists,  a  husband  could  not  now 
benefit  his  wife — or  make  a  "gift"  to  her,  if  we  may  depart  from  the 
accurate  use  of  that  word — in  this  way ;  he  could  not  in  eflfect  make  a 
g^ft  .to  her  by  aid  or  after  the  manner  of  the  operation  of  such  rule, 
for  it  no  longer  operates.  And  it  cannot  be  gainsaid  t5iat  that  rule  no 
longer  ensts  in  this  state  aince  the  passage  of  the  statutes  giving  mar- 
ried wcmien  the  same  individual  status  a^  capacity  in  respect  of  own- 
ing property  as  though  they  were  sole,  or  at  all  events  under  their 
&ial  interpretation  by  the  (udsions.  It  is  true  that  it  has  been  held 
that  the  said  statutes  did  not  do  away  with  the  common  law  right  of 
survivorship  of  husband  or  wife  in  tenancies  by  the  entireties  of  real 
estate  (Bertles  v.  Nunan,  92  N.  Y.  155,  44  Am.  Rep.  361),  but  the  con- 
trary has  been  since  settled  in  regard  to  choses  in  action  (Matter  of 
Albrecht,  136  N.  Y.  91,  32  N.  E.  632, 18  I..  R.  A.  329,  32  Am.  St.  Rep. 
700;  HUes  v.  Fisher,  144  N.  Y.  306,  39  N.  £.  337,  30  U  R.  A.  806,  43 
Am.  St  Rep.  762).   In  the  Albrecht  Case  it  is  ^d: 

"Tbere  la  no  room  bere  for  tbe  application  of  the  doctrine  which  pnvaUa 
where  husband  and  wife  take  an  estate  In  property  as  tenants  by  the  ^tlret7. 
That  relation  can  onfy  exist  where  there  la  a  oonveyance  a  vested  Interest 
la  or  title  to  veal  pnwwty." 

And  again: 

"The  law  now  r^ards  them  as  atandlnc  on  the  same  plane  of  equality  as 
It  they  were  stranjierB  to  each  other." 

It  follows  that  choses  in  action  payable  to  husband  and  wife  jointly 
do  not  now  go  to  the  survivor.  The  identity  of  each  in  such  a  case 
is  as  distinct  as  between  any  other  persons.  They  now  own  jointly  and 
severally,  each  owns  one  half,  instead  of  both  owning  as  one  and  the 
survivor  tfierefore  taking  all.  And  from  this  it  follows  that  the  hus- 
band and  wife  each  owned  oat  half  of  the  savings  bank  deposit  in  ques- 
tion if  they  owned  it  jointly  and  severally,  instead  of  the  husband  own- 
ing it  for  life  with  full  power  of  disposition,  as  was  the  common  law, 
and  upon  one  of  them  dying  the  other  taking  it  by  survivorship. 

2.  But  as  the  money  was  the  husband's,  title  to  it  could  have  got 
in  the  wife  in  only  one  way,  viz.,  by  gift  of  the  husband  to  her,  and 
108N.T.&— 82 


Digitized  by  Google 


498  108  NEW  YORK  SUPPLBUBNT  (Sup.  Ct- 

And  14S  N«T  Tork  8UU  Reporter 

such  a  gift  is  therefore  claimed  by  the  ^plaintiff .  As  there  is  no  claim 
of  a  g^ft  of  one  half  of  it,  the  fund  has  to  be  dealt  with  as  a  whole.  The 
claim  is,  firsts  that  the  bare  fact  of  the  husband  depositing:  his  vaoaty 
in  the  savings  bank  in  the  name  of  himself  and  his  wife  mskea  out  sudi 
a  gift,  and,  second,  that  if  that  be  not  so,  then  such  gift  is  proved  by 
the  oral  declarations  of  the  husband  afterwards. 

The  decision  in  Matter  of  Bolin,  136  N.  Y.  177,  32  N.  E.  626,  is  de- 
cisive against  the  first  claim.  There  a  mother  d^Kisited  her  money  in 
a  savings  bank  in  the  names  of  herself  and  daughter  as  follows: 

"Julia  Cody  or  daugbtw,  Bridget  Bolln." 

The  mother  having  died,  it  was  hdd  that  this  was  not  proof  of  a 
gift,  and  that  there  was  no  gift ;  that  inasmuch  as  it  might  have  been 
done  for  a  puipose  of  convenience  only,  i.  e.,  to  enable  either  to  draw 
mon^  as  occasion  might  require,  it  was  at  best  only  equivocal  on  the 
question  of  the  mother's  intention,  whereas  evidence  of  a  gift  must  be 
"inconsistent  with  any  other  intention  or  purpose"  to  suffice.  The  same 
principle  is  laid  down  on  the  different  question  of  voluntary  trusts  in 
Matter  of  Totten,  179  N.  Y.  112,  71  N.  E.  748,  70  L.  R.  A,  711.  In 
the  Bolin  Case  the  daughter  had  possession  of  the  bank  hock  during 
the  mother's  life,  but  of  this  the  court  still  says: 

"There  were  do  words  of  gift,  and  the  receipt  and  holding  of  the  pan  book 
were  consistent  with  a  mere  custody  or  ageiu^.  The  law  never  presumes  a 
gift  To  constitute  a  valid  gift  there  must  liave  been  the  intent  to  give,  and 
a  delivery  of  the  thing.  Tb&  evldoice  must  show  that  the  donor  Intended-to 
divest  herself  of  the  posaesalon  of  her  lux^erty,  and  It  should  be  InocmdsteDt 
with  any  other  Intaition  or  purpose." 

This  decision  is  in  point  and  controls  the  present  case.  Here  the 
husband  kept  the  pass  book.  The  mere  fact  of  changing  the  account 
from  his  name  to  the  name  of  himself  and  his  wife  is  not  proof  of  a 
gift,  any  more  than  if  he  had  used  his  daughter'^  name.  The  identity 
of  a  wife'is  now  equal  to  that  of  a  daughter.  It  2s  just  as  much  evi- 
dence of  and  connstent  with  a  mere  purpose  of  convenience  in  the  one 
case  as  it  would  be  in  the  other,  viz.,  to  enable  each  to  draw  from  the 
account;  for  that  was  the  legal  effect  of  putting  the  account  in  the 
names  of  both  husband  and  wife,  as  an  obligation  to  two  or  more  joint- 
ly, or  jointly  and  severally,  may  be  received  and  discharged  by  either 
or  any  of  them,  as  the  familiar  rule  is;  and  besides  the  proof  is  that  the 
bank  had  a  rule  to  the  same  effect  Indeed,  it  is  more  suggestive  of  a 
purpose  of  convenience  in  the  case  of  a  wife ;  for  whom  would  a  hus- 
band be  more  likely  to  associate  with  himself  for  such  a  convenience 
than  his  wife?  Arc  we  to  say  that  the  principle  of  the  Court  of  A^ 
peals  decision  in  the  Bolin  Case  is  not  applicable  and  binding  in  this 
case,  i.  e.,  that  there  can  be  no  presumption  that  a  husband  associates 
his  wife  with  him  in  a  savings  bank  account  for  convenience  in  the 
drawing  of  the  money,  but  that  such  presumption  exists  if  he  so  as* 
sociate  his  daughter  or  his  son?  Why  is  a  wife  excluded  from  such 
presumption?  When  she  was  unified  with  her  husband  she  had  to 
be,  but  why  now  ? 

b.  Nor  does  the  fact  that  "and"  was  used  instead  of  "or" — i.  e.,  that 
the  account  was  in  the  names  of  the  husband  and  wife,  instead  of  hus- 


Digitized  by  Google 


Sup.  Ct) 


WEST  V.  M'CULLOUQH. 


band  or  wife— distinguish  the  present  case  from  the  Botin  Case.  The, 
use  of  either  word  has  only  the  same  legal  effect  in  the  absence  of  the 
right  of  survivorship,  viz.,  that  either  may  draw  the  money,  and  the 
decision  in  the  Bolin  Case  is  that  this  arrangement  by  the  one  to  whom 
the  money  belongs  is  not  evidence  of  a  g^ft  of  the  fund  by  him.  There 
must  be  more.  First,  an  intention  to  make  the  gift  must  be  expressed 
unequivocally,  and  second,  there  must  be  a  delivery.  It  is  not  neces- 
sary to  cite  cases  for  the  strictness  o£  the  rule  in  respect  of  the  essen- 
tials of  a  gift.  It  has  been  too  often  expressed,  and  is  sufficiently  re- 
iterated in  the  Bolin  Case,  and  also  by  ourselves  in  Wetherow  v.  I^ord, 
41  App.  Div.  418,  68  N.  Y.  Snpp.  778. 

c  Nor  does  it  make  a  distinction  that  the  alleged  gift  in  this  case  was 
from  husband  to  wife.  There  is  no  relaxation  in  respect  of  a  gift  from 
spouse  to  spouse  of  the  strict  rule  of  the  requisites  of  a  gift  and  the  clear 
proof  by  which  it  must  be  established,  Neufville  v.  Thompson,  3  Edw. 
Ch.  92;  Shuttleworth  v.  Winter,  55  N.  Y.  624;  Young  v.  Young,  80 
N.  Y.  422,  36  Am.  Rep.  634.  In  fine,  there  being  no  right  of  survivor- 
ship, there  is  nothing  here  but  the  strict  question  of  a  gift  When  the 
reason  of  a  rule  fails  the  rule  fails;  otherwise  the  law  would  become 
arduuc  at  many  points. 

d.  And  if  the  decisions  in  Borst  v.  Spelman  and  Sanford  v.  Sanford 
were  not  obsolete  but  still  authoritative,  our  case  would  not  be  differ- 
ent They  could  apply  only  to  cases  of  promissory  notes,  and  the  like, 
made  payable  by  the  husband's  direction  to  both  himself  and  wife,  as 
his  act  would  be  unequivocal  of  his  intention  that  she  should  own  one 
half,  in  any  even^  if  not  the  whole  by  survivorship  ^f  that  were  any 
longer  possible)  ;  but  the  act  of  depositing  his  money  in  a  savings  bank 
in  bo^  names  is  not  unequivocal  of  su<£  intention,  but  equivocal  and 
therefore  not  probative  of  it,  as  must  now  be  deemed  settled  in  this 
state. 

3.  The  other  evidence  of  intention  consists  of  declarations  of  the 
husband  testified  to  after  a  lapse  of  twenty  three  years  at  least,  for  he 
died  in  1884,  and  probably  much  longer,  and  made  years  after  the 
deposit  was  changed  to  both  names.  To  a  leading  question  by  plain- 
tiff's counsel  whether  she  ever  heard  the  husband  "say  anything  about 
who  he  wanted  the  bank  accoimt  to  go  to,"  an  aged  woman  witness  an- 
swered, "To  his  wife."  This  is  no  declaration  of  a  past  gift,  although 
it  may  express  a  testamentary  intention.  On  cross  examination  the 
memory  of  the  witness  grows  uncertain  and  unreliable.  Moreover  her 
evidence  was  indefinite,  for  there  was  also  a  similar  account  in  another 
bank,  and  it  does  not  appear  which  was  spoken  of.  Another  witness, 
a  clergyman,  testified  that  the  husband  told  him  "he  had  made  his  will 
and  that  the  property,  that  is  the  house,  that  should  go  to  his  brother 
William,  and  the  money  was  for  his  wife  Hester."  Nor  is  this  any 
declaration  of  a  past  gift,  but  rather  about  his  will.  And  his  will  con- 
tradicts this  evidence,  for  it  leaves  all  of  his  proper^,  personal  and 
real,  to  his  wife  for  Ufe,  remainder  to  his  brother  William.  Nothing 
short  of  definite  declarations  of  the  gift  would  suffice  to  show  the  in- 
tention, and  that  is  all  that  the  evidence  can  be  considered  on,  for  it 
does  not  purport  to  show  a  delivery.  And  such  declarations  are  viewed 
with  suspicion  by  the  courts,  and  have  to  be  clear  and  definite,  and  es- 
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tablished  by  evidence  which  is  trustworthy,  clear  and  convincing.  Ham- 
lin V.  Stevens,  177  N.  Y.  39,  69  N.  E.  118 ;  Rosseau  v.  Rouss,  180  N. 
Y.  116,  72  N.  E.  916 ;  Braun  v.  Ochs.  77  App.  Div.  20.  79  N,  Y.  Supp. 
100 ;  Lucas  v.  Boss,  110  App.  Div.  220,  97  N.  Y.  Supp.  112. 

4.  But  it  is  not  necessary  to  inquire  so  closely  into  the  evidence  of 
declarations  in  this  case,  not  only  because  of  a  complete  absence  of 
evidence  of  a  delivery  and  of  the  divesting  of  the  husband  of  his  pos- 
session and  title  and  vesting  the  same  in  the  wife  thereby,  which  is 
an  essential  requisite  of  a  gift,  but  because  of  affirmative  proof  diat 
the  husband  did  not  deliver  the  bank  book  but  kept  it  himself  and  con- 
tinued to  use  the  fund.  Matter  of  Crawford,  113  N.  Y.  660,  21  N.  £. 
692,  5  L.  R.  A.  71. 

The  case  Matter  of  Totten.  179  N.  Y.  112,  71  N.  E.  748,  70  L.  R.  A. 
711,  has  no  bearing  on  the  principal  question  in  this  case.  There  was 
no  question  of  a  gift  there,  but  of  a  voluntary  trust,  and  the  rule  of  the 
requisites  to  make  out  a  gift  have  no  application  to  a  trust  Matter  of 
Crawford,  supra;  Young  v.  Young,  80  N.  Y.  422,  36  Am.  Rep.  634. 
Indeed,  the  trustee  is  the  one  to  keep  possession  of  the  trust  fund  and 
of  the  bank  book  or  other  evidence  of  it  No  delivery  to  the  benefi- 
ciary takes  place. 

Consideration  of  such  cases  as  McElroy  v.  Albany  Savii^s  Bank,  8 
App.  Div.  46,  40  N.  Y.  Supp.  422,  McElroy  v.  National  Savings  Bank, 
8  App.  Div.  192,  40  N.  Y.  Supp.  340,  Matter  of  Meehan,  59  App.  Div. 
156,  69  N.  Y.  Supp.  9,  De  Puy  v.  Stevens,  37  App.  Div.  289,  65  N.  Y. 
Supp.  810,  and  Piatt  v.  Grubb,  41  Hun,  447,  has  not  been  omitted. 
Once  it  is  perceived  that  the  common  law  rule  of  the  survivor  taking 
in  the  case  of  husband  and  wife  no  longer  exists,  and  that  a  gift  has 
to  be  proven  in  the  case  of  husband  and  wife  the  same  as  in  that  of 
parent  and  child,  and  in  all  cases,  tiie  remarks  to  be  found  here  and 
there  of  a  distinction  in  a  case  of  husband  and  wife,  cease  to  have  any 
weight,  and  should  not  mislead. 

While  cases  are  cited  for  the  majority  opinion,  it  must  be  observed 
that  they  do  not  meet  the  question  before  us,  viz.,  whether  the  act  of 
a  husband  in  associating  his  wife  with  him  in  a  deposit  of  his  money 
in  a  savings  bank  is  or  can  be  a  completed  gift  to  her  by  him  of  such 
deposit,  or  even  unequivocal  evidence  of  an  intention  to  make  such  a 
gift.   There  is  no  case  which  is  authority  for  that  proposition. 

The  judgment  should  be  reversed. 


PALMER  et  aL  T.  BTUBLET  et  al. 
(Supreme  Court,  Special  Term,  Oranse  Oouit7.   Jannary  20,  1908.) 

1.  MnniciPAi.  CoBPOBATiOKB— Officbbs— Appoinruinrr— VACAnoT. 

A  vacancy  in  a  city  office  cannot  be  anticipated,  and  filled  by  apjmlnt- 
ment  before  it  exlBts,  in  the  absence  of  express  authority. 

2.  Saub— Pbotisions  or  Cnr  Chabteh. 

Port  Jervis  City  Charter.  Laws  19OT,  p.  2114,  c.  758,  provides  that  the 
first  election  of  officers  under  the  charter  shall  be  held  with  tiie  general 
election  In  November,  1907,  and  that  the  term  of  office  of  the  officers 
chosen  shall  commence  with  the  beginning  of  190S,  and  that  no  vacancy 
•ball  be  held  to  alst  In  any  of  the  ci^  or  ward  offices  prior  to  January 
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1,  1908,  by  reason  of  the  failure  of  the  charter  to  proTlde  for  the  oecn- 
pancy  of  the  offices  to  soch  date.  Section  20  provides  that  If  a  vacancy 
shall  occar  In  any  elective  office  of  tbe  city,  except  as  ottierwlse  provided 
in  tbe  axA,  the  oonuuon  oooncU  shall  appoint  a  person  to  fill  racb  vacanc;^ 
for  the  balance  of  the  unexpired  term.  Held,  that  the  deatii  of  a  super- 
visor elect  prior  to  January  1,  1908,  did  not  create  a  vacancy,  and  a  com- 
nxui  oonndl  whose  life  aided  on  December  81,  1907,  bad  no  pow«,  prior 
to  that  date^  to  assKdnt  bis  soooenor. 

8.  Sua. 

Tbe  phrase,  "for  the  balance  of  the  unexpired  term,"  In  section  20.  p. 
2128,  c.  703,  Laws  1907,  Indicates  the  Legislature's  Intention  that  at  tbe 
time  of  filling  a  vacancj  some  part  of  flis  tarn  mast  bare  exj^red. 

Action  by  Raymond  Palmer  and  another,  taxpayers,  against  Ingham 
Stubley,  as  clerk  of  the  board  of  supervisors  of  Orange  county,  and 
ano£her.   Motion  for  injunction  penaente  lite.   Motion  granted. 

Joseph  W.  and  Percy  V.  D.  Gott,  for  plaintiffs. 
C.  E.  and  S.  M.  Cuddeback,  for  defendant  Gariss. 

TOMPKINS,  J.  No  vacancy  existed  in  the  office  of  supervisor  of 
the  First  Ward  of  the  city  of  Port  Jcrvis  at  the  time  of  the  appoint- 
ment by  the  common  council  of  the  defendant  Emmett  Gariss.  A 
vacancy  cannot  be  filled  by  appdntmttit  until  it  exists.  It  cannot  be 
anticipated  in  the  absence  of  express  authority.  Hiere  is  no  statu- 
tory  or  other  authority  giving  to  the  common  coundl  of  tiie  city  of 
Port  Tervis  the  right  to  anticipate  a  vacancy  and  fill  it  by  appointment. 
On  the  contrary,  the  charter  of  the  dtv  expressly  provides  that  the 
first  election  of  officers  under  the  city  raarter,  induding  a  supervisor 
from  each  ward,  shall  be  held  with  the  general  election  in  November, 
1907,  and  that  the  term  of  office  of  each  officer  then  chosen  shall 
commence  with  the  beginning  of  1908,  and  that  "no  vacancy  shall  be 
held  to  exist  in  any  of  the  city  or  ward  offices  prior  to  the  first  day 
of  January,  1908,  by  reason  <n  the  failure  to  provide  herein  for  the 
occupancy  of  said  offices  to  such  date."  Section  20  of  tiie  charter 
(Laws  1907,  p.  2123,  c.  763)  also  provides: 

"Elscept  as  othervrlse  provided  In  this  act,  it  a  vacancy  shall  occur  In  any 
elective  office  of  the  city,  the  common  council  shall  appcrtnt  a  person  to  fill 
Bodi  vacancy  iatt  tbe  balance  oC  the  unexpired  term.** 

The  death  of  the  supervisor  elect  prior  to  Tanuaty  1,  1908,  did  not 
create  a  vacancy,  because  the  term  of  office  for  which  he  was  dect«l 
had  not  axnmenced,  nor  had  he  entered  upon  his  term,  or  assumed 
<^ce.  No  vacancy  could  exist  until  January  1,  1908.  Hence  it  nec- 
essarily follows  that  the  common  council,  whose  life  ended  on  Decem- 
ber 31.  1907,  had  no  power  prior  to  that  date  to  appoint  the  defend- 
ant Gariss.  The  words,  "for  the  balance  of  the  unexpired  term,"  in 
section  20,  clearly  indicate  that  the  intention  of  the  legislature  was 
that  at  the  time  of  filling  a  vacancy  some  part  of  the  term  must  have 
expired. 

Moticm  for  injunction  pendente  lite  granted. 
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HAIGHT  T.  COHEN. 
(Supreme  Court.  Appellate  DlTlslon,  Second  Department  Jarnury  34,  1908.) 

1.  BVIDBROB— PaBOI.  EJVIDCRCS— SUBSBQUERT  OBAL  GOnTBACT. 

In  an  action  for  rent,  exclusion  of  proof  of  an  oral  agreement,  subse- 
quent to  the  lease,  that  in  consideration  that  the  lessee  would  r^alr  the 
demised  premises  before  the  beginning  of  the  term  to  meet  the  require- 
ments of  the  ten«uent  house  department,  the  rent  would  be  reduced  $200 
per  annum,  was  rererslble  error,  tor  It  was  not  an  attempt  to  tatj  a 
written  contract  parol,  bat  merely  to  prove  a  snbseqaent  innd  ocmtract 
modifying  it 

2.  Laudlobd  Ann  nsAiiT— Hodhtcation  or  Ltass— Gohsidkbatioii. 

Where  a  tmant  after  altering  into  a  lease,  agrees  with  the  landlord  to 
repair  the  premises  before  the  term  begins  so  as  to  satisfy  the  reQulre- 
ments  of  the  tenement  house  department  It  Is  a  aoffideut  consideration  for 
an  agreement  for  a  reduction  of  the  rent  reserved  in  the  written  lease 
by  $200  a  month,  though  the  lease  requires  the  toiant  to  make  all  repairs 
at  his  own  cost ;  this  provision  only  applying  to  repairs  after  the  term 
has  began. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig.  vol.  S2,  Landlord  and 
Tenant  H 

Appeal  from  Municipal  Court;  Bcmmgh  of  Brooklyn,  Second  Dis- 
trict. 

Action  by  Abner  S.  Hsught,  as  trustee  in  bankruptcy  of  Hirschman 
Bros.,  against  Isaac  Oi^en.  From  a  judgpnent  for  plaintiff,  defendant 
appeals.  Reversed,  and  new  trial  ordered. 

Afgued  before  JENKS,  HOOKER,  RICH,  MIIXER.  and  GAY- 
NOR,  JJ. 

Benjamin  Reass,  for  appellant. 

Theodore  B.  Richter  (Jidius  Henry  O^en,  on  the  brief),  for  re- 
spondent 

HOOKER,  J.  The  action  is  for  rent.  The  lease,  made  seven  or 
eight  months  before  the  term  was  to  begin,  was  in  writing,  and 
provided,  among  other  things,  that  the  annua!  rental  should  be  $2,700, 
and  that  "the  tenant  shall  take  good  care  of  the  premises  and  make 
all  necessary  inside  and  outside  repairs  thereto  at  his  own  cost  and 
expense,  and  at  the  end  or  other  expiration  of  the  said  term  shall  de- 
liver up  the  demised  premises  in  good  order  or  condition,  damages 
by  the  elements  excepted."  Upon  the  trial  the  defendant  offered 
to  show  that  prior  to  the  time  he  was  to  enter  into  possession  of  the 
premises  he  had  a  talk  with  the  then  owners,  in  which  he  found 
fault  with  the  condition  of  the  pmnises,  and  with  the  fact  that  a 
so-called  violation  had  been  filed  against  tiiem  in  the  tenement  house 
department,  and  that  the  defendant  and  the  lessors  agreed  tt^ether 
that,  if  the  defendant  would  make  repairs  necessary  to  put  the  prem- 
ises in  good  condition  and  would  cause  the  said  violation  to  be  re- 
moved, the  annual  rental  should  be  reduced  from  $3,700  to  $2,500; 
and  the  defendant  did  so.  It  does  not  appear  in  so  many  words  that 
this  oral  agreement  was  made  subsequent  to  the  written  lease;  but 
the  only  fair  interpretation  of  the  language  of  the  offer  is  that  sudi 
was  the  case,  for  the  parties  would  not  have  b^n  arranging  for  an 
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annual  rental  different  from  that  mentioned  in  tiie  leaise  until  after  the 
lease  itself  had  been  made.  The  oiler  was  rejected,  and  the  evidence 
excluded.  This  was  error,  for  which  the  judgment  should  be  re- 
versed. The  trial  court  excluded  the  evidence  on  the  -theory  that  it 
was  an  offer  to  vary  by  parol  the  tetriis  of  .  a  written  ccmtracL  This 
is  not  such  a  case.  The  arrangement  beii^  subsequent  to  the  written 
<»ntract,  it  was  perfectly  competent  for  thie  parties  to  make  a  contract 
either  in  parol  or  in  writing  which  should  supersede  the  lease,  either 
in  part  or  in  whole.  The  defendant  claimed  that  the  lessor  agreed  be- 
fore the  lease  was  made  that  the  premises,  the  subject  of  the  lease, 
should  be  in  good  condition,  and  not  incumbered  with  any  so-called 
violations.  Omsideration  for  such  subsequent  agreement  is  to  be  found 
in  the  drcumstanoe  that  the  defendant  was  to  make  repairs  before  the 
term  ccmunenced  and  remove  the  violati(»i8  Ibat  then  existed,  whidi 
by  the  terms  of  the  written  lease  he  was  not  required  to  do,  for  tiie 
lease  itself  dealt  only  with  the  defendant's  oUigation  in  these  respects 
during  the  term. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered. 

.  Jndgment  of  tbe  Municipal  Oonrt  leroied  and  new  trial  atOanA;  eoib 
to  abide  the  srent  All  concar. 


KAUFMAN      BBONNAN  eC  sL 
(Snpreme  Oonrt,  Aiq>ellate  Dlvlri<»i,  Bint  Department  Stamarj  24,  1906.) 

YUDOB  AJfD  PtTBOHABEB— RBOOTBBT  OV  DEFOSnV-IuLW  AOTIOH. 

A  law  action  by  a  proposed  parchaser  of  land  to  recover  a  deposit  on  her 
reeclaslon  of  the  contract  for  tbe  vemdors*  failure  to  attend  at  ttae  time 
and  place  tbe  deed  was  to  be  delivered  Is  governed  by  the  strict  rulM 
of  law,  where  tbe  vendors  do  not  aA  equitable  relief,  but  stand  upon 
a  strict  performance  their  contract,  and,  they  having  failed  to  so  at- 
tend, the  pnrcbasw  is  oitltled  to  recover  the  d^weit;  time  btiiig  consider^ 
ed  the  essence  of  sneh  ctrntract  In  "an  actkm  at  law. 

[Bd.  Note. — For  cases  In  point,  see  Cent  Dig.  voL  48,  Vendor  and  Pur- 
chase, I  9TS.] 

Appeal  from  Appellate  Term. 

Acti<Mi  by  Minnie  Kaufman  against  Anna  B.  Brennan  and  another. 
Prom  a  determination  of  the  Appellate  Term  reversing  a  judgment  of 
the  Municipal  Court  in  an  action  to  recover  a  deposit  on  a  land,  sale 
contract,  plaintiff  appeals.  Reversed,  and  judgment  ,  of  Municipal 
Court  reinstated. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM,  CUUUCE. 
HOUGHTON,  and  SCOTT,  JJ. 

Roy,  Watson  &  Naumer  (Robert  H.  Roy,  of  counseQ,  for  appellant 

CLARKE,  J.  This  is  an  appeal  fro^n  an  order  of  the  AppelLiite 
Term  reversing,  a  judgment  of  thie  Municipal  Court  of  the  Eleventh 
Districti  borough  of  Manhattan,  Said  jud^ent  awarded  to  flic  plain- 
tiff a  sum  of  money  paid  by  tbe  plaintia  to  the  defendants  as  a  sdeposit 
under  a  contract  for  the  purchase  of  certain-  real  estate  loatted  in 
Brooklyn.  :  . 
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The  complaint  alleged  that  the  plaintiff  and  the  defendants  entered 
into  a  written  a>ntract,  whereby  tne  defendants  agreed  to  cwivey  to 
the  plaintiff  certain  property  at  the  office  of  the  Title  Guaranty  &  Trust 
Company,  175  Remsen  street,  Bro(^yn;  that  the  consideration  for 
said  transfer  was  $7,400,  upon  which  the  i^aintiff  paid  the  defendants, 
upon  the  signing  of  said  contract,  the  siun  of  $300,  and  on  the  day 
and  at  the  time  and  place  mentioned  in  said  contract  tor  the  delivery 
of  the  deed  the  plaintiff  attended  ready  and  willing  to  perform,  and 
tendered  performance  thereof,  but  no  one  appeared  on  behalf  of  the 
defendants,  and  the  defendants  were  not  ready  and  willing  to  per- 
form said  contract  or  to  deliver  said  deed,  and  uierefore  plaintiff  noti- 
fied  the  defendants  that  she  elected  to  rescind  the  said  contract  and 
demanded  the  return  of  said  sum  of  $300,  which  stun  not  having  been 
repaid  judgment  therefor  was  demanded.  The  answer  admitted  the 
contract  and  the  payment  of  tiie  deposit,  denied  tiie  allegaticms  that 
the  plaintiff  had  performed  her  part  of  the  contract,  and  alleged  that 
the  defendants  had  performed  their  part  of  the  contract.  A  counter- 
claim of  a  strictly  l^al  character  was  interposed.  No  equitable  de- 
fenses were  interposed,  and  no  equitable  relief  was  asked  for. 

The  contract  provided  for  the  closing  of  title  on  August  3,  1906,  at 
10  a.  m.  There  is  no  dispute  in  the  evidence  that  the  putintiff  appeared 
at  the  time  and  place,  duly  tendered  performance,  and,  after  waiting 
some  considerable  time,  and  the  defendants  not  appsuing,  went  away. 
The  defendants  wrote  a  letter  dated  two  days  atter  the  date  of  dos- 
ing,* in  which  they  said : 

**I  was  Borry  yon  eonld  not  wait  at  the  Title  Guaranty  Company  as  yoa 
had  1^  wben  I  got  there.  Ton  know  Mr.  Oolton  bad  my  contract  h>  aomfr 
how  I  mlsnnderatood  the  time  and  tbonght  It  was  to  be  12  o'clock.  Howerer, 
It  woald  not  have  made  much  difference  as,  on  account  of  the  plnmbers' 
strike^  I  wa>  imahle  to  complete  the  vori^.  and  under  such  cliomistances  I 
eonld  not  expect  to  dose  title  that  day.  The  Title  Oompany  would  not  gin 
title  nntU  It  was  conqtleted." 

It  must  be  clearly  borne  in  mind  that  this  is  not  an  equitable  action 
for  specific  performance  of  a  contract  for  the  ^mveyance  of  real  es- 
tate, nor  are  any  equitable  defenses  set  up,  nor  equitable  relief  prayed. 
It  is  a  pure  action  at  law  to  recover  the  down  payment  upon  breach 
of  the  cmtract  by  tfie  defendants.  The  defend^ts  seek  to  retain 
the  deposit,  not  upcm  the  ground  that  tiiey  ought  to  be  excused  from 
their  default  in  not  appearmg  and  not  being  able  to  fulfill  the  contract 
at  the  time  it  was  to  be  closed,  but  upon  the  ground  that  they  had 
fully  complied  with  their  ointract ;  in  other  words,  were  present  and 
were  able,  ready,  and  willin|f  to  convey  the  property  under  the  terms 
of  the  contract  with  the  plaintiff.  Since  they  did  not  ask  for  equita- 
ble relief,  but  stand  upon  a  strict  performance  of  their  contract,  they 
must  be  judged  by  strict  rules  of  law.  Beekman,  J.,  writing  for  the 
Genera]  Term  of  the  Superior  Court,  in  Zom  v.  McParland,  11  Misc. 
Rep.  665,  32  N.  Y.  Supp.  770,  said: 

me  defendant  In  this  case  has  not  set  np  any  equitable  defense  or  counter- 
dalm  for  the  q)eclffle  performance  at  tbe  contract,  but  stands  v^oa.  his  strict 
legal  rlj^t  to  retain  the  mmwy  whlcb  has  been  paid  by  the  plaintiff,  <m  the 
gronnd  that  at  law  no  rBcoTwy  can  be  had  If  the  plaintiff  waa  at  fault  In 
refusing  to  perform  at  the  time  fixed  tor  the  parpoea.  In  this  sltaatUm  be 
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caiuot  Invoke  tlie  alA  of  any  equitable  principle  In  Bl^lport  of  Us  position,  bat 
nnivt  sabmit  to  be  bound  to  a  fall  and  exact  performance  of  hia  part  of  tbe 
agreonait  at  the  time  specified.  •  *  •  Wbere  the  contract  la  treated  as 
at  an  end  by  reason  of  the  failure  to  perform  at  the  time  fixed  for  tbe  pur- 
pose and  tl^  eQoltable  power  of  the  court  ia  not  Invoked  to  compel  veclflc 
performance,  time  la  of  tbe  essence  of  the  contract** 

This  case  wa3  affirmed  in  165  N.  Y.  684,  50  N.  £.  1123.  See,  also, 
Zirinsky  v.  Post,  112  App.  Div.  74,  98  N.  Y.  Supp.  132. 

We  have  carefully  examined  the  cases  cited  in  the  opinion  of  the 
learned  court,  and  think  that  they  are  clearly  distinguishable  from  the 
case  at  bar,  either  because  the  contract  and  ccmduct  of  the  parties 
dearly  negatived  the  proposition  that  time  was  of  the  essence  of  the 
contract,  or  because  the  nature  of  the  action  or  the  defense  injected  eq- 
uitable considerations  into  the  controversy.  We  do  not  think  that 
any  of  them  has  shaken  the  long  and  well-established  rule  that  in  an  ac- 
tion at  law  time  is  to  be  considered  as  of  the  essence  of  a  contract 
for  the  purchase  and  sale  of  real  estate. 

We  think  upon  the  pleadings  and  facts  here  presented  the  judg- 
ment of  the  Municipal  Court  was  right  It  follows,  therefore,  that  the 
judgment  of  the  Appellate  Term  should  be  reversed,  with  costs  to  the 
appellant,  and  the  judgment  of  the  Mtmidpal  Court  reinstated.  All 
concur. 


(Supreme  Court  Appellate  Division,  First  Department    January  1908.) 

Iiinriicnon— PKBicAiTEnT  iNjnnonoR. 

The  court  has  no  power,  upon  motion  and  prior  to  the  trial  of  the 
action,  to  make  an  order  granting  a  permanent  injunction,  the  relief  de- 
manded In  the  complaint 
[Ed.  Note— For  cases  In  point  see  Gent  Dig.  voL  27,  Injunction.  |  409J 

Appeal  irom  Special  Term. 

Action  by  William  Oppenheim  and  another  against  Aristides  Than- 
asoulis.  Fr(Hn  an  order  of  &e  Special  Term  granting  an  injunction, 
defendant  a[q>eal8.   Reversed,  and  motion  denied. 


Aigued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT.  JJ. 

Tames  A.  Allen,  for  appellant 


J,  J.  Pantell,  ior  respondents. 

PER  CURIAM.  The  injunction  order  appealed  irom  must  be  re- 
versed, because  it  grants  the  relief  demanded  in  the  complaint  upon 
motion  and  prior  to  the  trial  of  the  action.  It  is  not  an  injunction 
pendente  lite,  but  by  its  terms  is  permanent  The  court  has  no  power 
to  make  such  an  order  in  advance  of  the  trial 

The  order  appealed  from  is  reversed,  with  910  ooBti  and  disburse- 
ments, and  the  motion  denied,  with  $10  costs. 


OPFBNHBIIM  et  al.  r.  THANASOULIS. 
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TtLLAQB  OF  HATBRSTEUW  T.  IDGKERSOM  et  aL 

(Sapteme  Oonr^  Appellate  DlTl^on,  Second  D^artment  January  2<,  190&) 

L  UumoiPAL  GoBFoajLTioNS—AonoNS— Right  to  Bus— OoffsvmmOHAK  Airn 
Statutobt  Pbotzbiohb— Tillaobs. 

Under  Const  art  8,  |  8,  proTldlng  that  all  corporatlona  sball  have  the 
right  to  Bue  In  all  courts  In  like  cases  as  natural  persons,  and  <3^eral  Cor- 
poration Law,  Laws  1892,  p.  1801,  c.  687,  I  8,  declaring  that  a  municipal 
corporation  includes  a  village,  a  village  has  the  same  right  to  sue  that  a 
private  corporation  or  individual  has. 

[Ed.  Note.— For  cases  In  point,  see  Ceat  Dig.  vol  86,  Municipal  Corpo- 
rations, I  2189.] 

■2.  AoJOiHino  LAnDOWNiBs— RiQHTTO  Latesal  Suppobt— Coiaioii-Ia.w  Ruu. 
At  common  law  the  owner  of  lands  on  which  there  are  no  buildings  or 
other  auperstructurw  is  entitled  to  lateral  support  from  the  lands  of  his 
nel^bor. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  1,  Adjoining  Land- 
owners, H  7-M.] 

S.  MnniciFAi.  CoBPOBAZiona— AonoNft— Iff juironon— Bsuovnte  Latkbai,  Bub- 

POST  TO  StBKET. 

Under  Laws  1807,  p.  414,  c.  414,  {  141.  providing  that  the  streeti  of  a 
village  are  under  the  exclusive  control  and  supervldon  of  the  board  of 
trustees,  a  village  is  charged  with  the  duty  of  maintaining  Its  streets  In 
a  reasonably  safe  condition,  and  where  an  adjoining  landowner  proposes 
to  excavate  his  own  land  so  near  the  iMundary  line  of  a  street  as  to  remove 
the  lateral  support  thereof  so  that  it  Is  likely  to  destroy  the  hlf^way, 
the  village  may  sue  to  ^oin  him  from  proceeding  with  the  excavatlcm. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  toI.  86^  Municipal  Oor- 
porationa,  H  1488.  1444.] 

■4.  SaMJE— STBEBTS— RiOHT  TO  LATERAL  SUPPOBT. 

There  is  no  presumption  that  lands  used  for  streets  have  had  any  addi- 
tional bnrden  Imposed  upon  them,  and  an  adjoining  owner  has  no  right  to 
excavate  his  premises  so  as  to  destroy  the  lateral  support  of  a  street 

[Ed.  Note. — For  cases  In  pointy  see  Cent  Dig.  voL  86,  Monldpal  Got^ 
poratlons,  H  1488.  1441.] 

Appeal  from  Special  Term. 

Action  for  injunction  by  the  village  of  Haverstraw  against  J.  Esler 
Eckerson  and  others.  From  an  interlocutory  jud^ent  overruling  a 
■demurrer  to  the  complaint,  and  frcrni  an  order  continuing  a  temporary 
injunction,  defendant  appeal.  Affirmed. 

Argued  before  WOODWARD.  JENKS,  HOOKER.  GAYNOR, 
and  MILLER.  JJ. 

Henry  Bacon  (Ralph  E.  Prime,  on  the  brief),  for  appellants. 
Alonzo  Wheeler  (William  McCauIey,  on  the  brief),  for  respondent. 

WOODWARD,  J.  There  are  two  appeals  argued  together;  but 
-it  does  not  seem  to  be  necessary  to  give  any  special  consideration  to  the 
matters  urged  against  the  order  continuing  the  temporary  injunctim; 
for.  if  the  plaintiff  is  entitled  to  the  relief  which  the  complaint  de- 
mands, and  we  are  disposed  to  so  hold  upon  the  demurrer,  there  is 
no  good  reason  why  the  temporary  injunction  should  not  be  contin- 
ued. By  the  provisions  of  section  141.  c  414.  p.  414,  Laws  1897.  the 
governing  statute  in  the  case  of  the  plaintiff,  the  "streets  and  public 
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grounds  of  a  village  *  •  •  are  under  the  exclusive  control  and 
supervision  of  the  board  of  trustees,"  constituting  the  general  govern- 
ing body  of  the  village,  and  this  exclusive  control  and  supervision  im- 
poses the  duty  and  obUgations  incident  to  such  powers  upon  the  vil- 
lage, acting  through  such  trustees.  Kdcerson,  the  defendant,  owns 
certain  premises  to  the  north  of  and  abutting  upon  Jefferson  street,  in 
the  village  of  Haverstraw,  and  this  action  is  brought  in  equity  to  per- 
petually restrain  the  defendant  from  excavating  sand  and  clay  upon 
his  own  premises  so  near  to  the  line  of  said  street  as  to  remove  the 


ing  down  upon  the  premises  of  the  defendant^  to  the  destruction  of 
said  highway,  and  to  compel  the  defendant  to  restore  the  street  to  its 
normal  condition.  The  defendant  interposed  a  donurrer,  alleging  two 
grounds  of  deficient :  First,  that  the  plaintiff,  being  a  municipal  cor- 
poraticm,  is  not  vested  by  law  with  the  right  or  power  to  bring  and 
maintain  the  action;  second,  that  the  complaint  does  not  upon  Its 
face  state  facts  sufficient  to  constitute  a  cause  of  action  in  favor  of  the 
plaintiff.  The  demurrer  has  been  overruled,  and  both  of  these  alleged 
defects  are  ui^ed  upon  this  appeal. 

The  defendant  sets  out  in  its  demurrer  that  the  plaintiff,  as  "a  local, 
municipal  corporation,"  has  no  power  or  authoritv  to  bring  this  ac- 
tion. It  is  not  to  be  doubted  that  the  village  of  Ifaverstraw  is  a  mu- 
nicipal corporation  (General  Corporation  Law,  Laws  1892,  p.  1801,  c 
§  3)*  its  board  of  trustees  is  the  body  through  which  it  acts 
in  its  corix)rate  capacity.  This  body  is  charged  with  the  duty  of  "ex- 
clusive control  and  supervision"  of  the  streets  and  public  grounds ;  the 
street  being  defined  to  include  a  "highway,  road,  avenue,  lane  or  al- 
ley which  the  public  have  the  right  to  use."  Section  140,  c.  414,  p.  414, 
Laws  1897.  Charged  with  this  duty  the  village  becomes  liable  for  in- 
juries resulting  through  the  negligence  of  its  board  of  trustees  in  the 
discharge  of  this  duty.  It  is  the  trustee  of  the  public  right  to  the 
maintenance  of  the  Highways,  and,  as  a  trustee,  it  has  a  standing  to 
maintain  an  action  in  equity  to  preserve  the  highways  in  their  normal 
condition,  tmless  there  is  some  iM*ovision  of  law  which  distii^isha  a 
municipal  corporation  from  an  individual  or  a  private  corporation  hav- 
ing the  powers  of  a  trustee.  We  find  no  such  limitation  on  a  munic- 
ip5  corporation ;  on  the  contrary,  we  find  that  the  Constitution  of  this 
state  since  1846  has  provided  carefully  for  investing  all  corporations, 
whether  municipal  or  otherwise,  with  the  "right  to  sue  and  shall  be 
subject  to  be  sued  in  all  (X)urts  in  like  cases  as  natural  persons."  Ar- 
ticle 8,  §  3,  Const.  N.  Y.  The  word  "like"  has  been  judicially  defined 
to  mean  "having  the  same  or  nearly  the  same  appearance,  qualities,  or 
characteristics ;  resembling ;  similar  to ;  equal  m  quantity,  quality,  or 
degree"  (19  Am.  &  Eng.  Ency.  of  Law,  130);  and,  when  the  Consti- 
tution declares  that  "all  corporations  shall  hare  the  right  to  sue  and 
shall  be  subject  to  be  sued  in  all  courts  in  like  cases  as  natural  per- 
sons," it  must  be  construed  to  mean  exactly  what  it  says,  and,  if  the 
facts  are  such  as  to  give  a  private  individual  a  cause  of  action  under 
similar  circumstances,  if  there  are  facts  which  bring  the  case  within 
equitable  principles,  a  municipal  corporation  has  the  same  rights  that  a 
private  corporation  or  an  individual  vrould  have. 
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It  is  not  to  be  doubted  that  at  ocxnmon  law  the  owner  of  lands  axk 
which  there  are  no  buildings  or  other  superstructures  is  entitled  to 
lateral  support  from  the  lands  of  his  neighbor,  and  that  appears  to  be 
substantially  the  situation  here  involved.  The  plaintiff  has  established 
and  maintained  a  highway  for  upwards  of  60  years.  It  owes  to  the 
public  the  duty  of  maintaining  this  highway  in  a  reasonably  safe  man- 
ner. The  defendant  owns  lands  adjacent  to  this  highway,  which  it  is 
pr<^)Osed  to  excavate  without  regard  to  the  rights  of  the  public.  It 
menaces  the  very  existence  of  the  highway,  for  it  appears  the  excava- 
tion is  very  deep,  and,  if  the  work  is  carried  to  a  point  where  the  land 
slides  down  upon  the  lands  of  Ae  defendant,  the  highway  would  be  de- 
stroyed for  all  practicable  purposes.  To  say  that  the  defendant  may 
go  on  and  take  away  this  lateral  support,  exposing  the  public  to  the 
dangers  of  such  a  landslide,  and  that  the  municipal  corporation, 
charged  with  the  duty  of  maintaining  the  highways,  has  no  remedy  of 
a  preventative  nature,  but  must  await  the'  occurrence  and  then  proceed 
by  way  of  indictment,  or  call  in  the  Attorney  General,  is  to  nullify  the 
intention  of  the  Constitution,  and  to  work  a  great  wrong  to  the  defend- 
ant in  its  corporate  capacity.  We  are  of  the  oinnion  uiat  there  is  no 
such  limitation  upon  the  powers  of  the  municipality  as  is  suggested  by 
the  defendant,  and  we  are  equally  persuaded  that  there  is  a  cause  of  ac- 
tion calling  for  the  assertion  of  the  equitable  powers  of  the  a>urt. 
There  is  no  presumption  that  lands  used  for  streets  have  had  any  ad- 
ditional burden  imposed  upon  them,  and  under  such  circumstances  the 
law  is  clear  that  an  adjoining  owner  may  not  so  excavate  his  premises 
as  to  destroy  the  lateral  support.  White  v.  Tebo,  43  App.  EHv.  418, 
60  N.  Y.  Supp.  331 ;  Rilev  v.  Continuous  Rail  Joint  Co^  110  App. 
Div.  787,  97  N.  Y.  Supp.  283. 

The  order  ai^>ea]ed  iixnn  rests  upon  the  same  basis  of  law  as  the 
interlocut(M7  judgment,  and  must  follow  the  same  course. 

The  interlocutory  judgment  and  Uie  order  appealed  fFom  should 
be  affirmed,  with  costs.  AU  concur. 

GAYNOR,  J.  (concurring).  The  questions  in  this  case  are  not  open 
to  discussion.  First,  the  law  of  lateral  support  a^^lies  in  favor  of  the 
land  in  a  public  highway  (Milburn  v.  Fowler,  27  Hun,  668 ;  Finegan 
V.  Eckerson,  32  App.  Div.  233,  62  N.  Y.  Supp.  993),  though  it  may 
not  apply  against  it  (Radcliff's  Ex'rs  v.  Mayor,  4  N.  Y.  195,  63  Am. 
Dec  357) ;  and,  second,  equity  will  entertain  a  stut  by  the  officials  or 
municipal  corporation  having  the  care  and  control  of  a  imblic  highway 
to  prevent  any  obstruction  or  endangering  of  it  (Village  of  Oxford  v. 
Willough^,  181  N.  Y.  155,  73  N»  E.  677 ;  City  of  New  York  v.  Knick- 
erbocker Trust  Ca,  104  App.  Div.  223,  93  N.  Y.  Supp.  937). 

The  interlocutory  judgment  overruling  the  demurrer  to  the  com- 
plaint should  be  affirmed. 
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1.  Apfeai.  and  Ebbob— BxTiinr — Pbesumfxionb. 

On  ai^ieal  £rom  a  Jadgmoit  diamlsaing  the  complaint  at  ttw  close  ot 
plaintiff's  case,  the  evidence  was  entitled,  not  oaly  to  belief,  but  to  alt 
favorable  Infarences  tbat  might  reasonably  be  drawn  therefrom. 

[Bd*  Not8.^BVtt  cases  tn  pfOnt,  see  Omt  Dig.  vol.  8.  Appeal  and  Brror, 
1874a] 

&  SlB>n  BAILBOADB— AOTION  rOB  INJUBIES— SumOISNCT  OF  BnosHCT. 

In  an  action  plalatlll  for  iujurles  caused  by  being  struck  by  defend- 
ant's street  car,  evidence  examloed,  and  held  sofflclent  to  cany  the  case 
to  the  Jury. 

[Ed.  Nota^For  cases  in  pointy  see  Gent  Dig.  vol.  44^  Street  Ballroads, 
H  251-267.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Rebecca  Feingold  against  tiie  New  York  City  Railway 
Company.  From  a  judgment  for  def^idan^  plaintiff  appeals.  Re- 
versed, and  new  trial  <^dered. 

Argued  before  GILDERSLEEVE,  P.  and  SEABURY  and 
GERARD,  JJ. 

Jacob  Gordcm,  lor  appellant 

James  JU  Quadcenbuah  (Bayard  H.  Ames,  of  counsel),  for  respond- 
ent 

PER  CURIAM.  On  August  10, 1904,  at  half  past  3  in  the  morn- 
ing, plaintiff  was  on  a  vragon  which  was  being  driven  <me  Schwartz- 
berg  through  Fourth  street,  in  a  westerly  direction,  towards  Third 
avenue.  When  the  wagon  was  being  driven  across  Third  avenue,  it 
was  struck  by  defendiuit's  car,  and  plaintiff  received  injuries  for 
which  she  here  seeks  to  recover.  At  the  end  of  plaintiff's  case  the 
court  dismissed  the  c(»nplaint  Plaintiff  appeals. 

Inasmuch  as  the  complaint  was  dismissed  on  plaintiff's  evidence 
alone,  tliat  evidence  is  entitled,  not  only  to  belief,  but  to  all  favorable 
inferences  that  may  reasonably  be  drawn  therefrom.  Schwartzberg, 
the  driver,  swears  he  looked  on  both  sides  before  crossing  the  track, 
and  saw  a  car  standing  at  the  comer  of  Third  street;  that,  as  he 
started  to  cross,  the  car  started  up  and  came  on  with  great  force  and 
speed  and  struck  the  hind  wheel  of  the  wagon,  causing  the  damage 
complained  of.  He  says  on  cross-examination  that  he  was  not  in 
the  employ  of  plaintiff.  His  testimony  is  as  follows : 

"Mrs.  FelDgold  did  not  hire  my  wagon  that  day.  She  did  not  hire  m&  She 
did  not  work  for  me,  but  for  herself.  She  had  a  store.  She  did  not  hire  me 
to  take  her  to  the  market  I  took  her  to  the  market  and  she  bought  aome 
goods,  and  she  gave  me  the  expressage  on  the  wagon.  I  took  her  to  the  mar- 
ket to  get  the  order  she  was  to  give  me.  I  delivered  the  goods  for  her.  She 
was  Bitting  Inside  the  wagon.  I  was  driving  the  wagon." 

There  were  four  people  in  the  wagon,  the  driver,  the  plaintiff,  <»ie 
Meyer  Schreidman,  and  one  Samuel  Schreidman.  They  all  gave  the 
same  version  of  the  accident  Only  the  driver  states  that  "the  people 
in  Uie  wagon"  wanted  him  to  hurry,  and  he  "did  not  want  to  hurry." 
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The  plaintiff  appears  to  have  had  no  control  whatever  of  tfie  driver^ 
and,  even  if  the  accident  resulted  from  the  concurrent  negligence  of 
the  driver  and  the  defendant,  there  was  no  contrHmtory  n^ligence  oa 
her  part.  It  seems  to  us  that  the  case  should  have  been  submitted 
to  the  jury. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event 


PBOPLB  T.  UZLES  et  bL 
(Supreme  Ckmil;  Appellate  Division,  Second  Department  January  17,  1908.> 

1.  Ooirspiuor— EviinnoB— SurFiuicMor. 

Brldoice  held  to  prove  a  ooosplracy  to  dtfrand  a  elty  bar  procnring  tlie 
IffesentatloD  and  allowanise  of  trandnlait  claims  against  it 

[Ed.  Note.— For  cases  in  point  see  Oent  Dig.  rot  10,  Oonsplrac^,  il 
105-107J 

2.  Sahx— BviDEROB— OnotruBTAimAi.  Btidehob. 

A  con^iracy  may  be  proved  by  drcnmstantlal  evidence. 
[Bid.  Nota—For  cases  In  point  see  Oent  Dig.  voL  10,  Oonsplracy,  1 106.] 
8.  Sauk. 

To  prove  that  one  Is  a  party  to  a  conspiracy,  it  is  not  necessary  to  etaow 
tiiat  he  took  part  in  every  act  or  was  actually  cc^isant  of  every  act  done 
in  fnrtherance  of  the  conspiracy ;  conspiracy  implying  oonoert  of  design, 
and  not  participation  in  every  detail  of  execution. 

[Ed.  Mote^For  etaem  In  point  see  Oent  Dig.  vol.  10,  Oou^ra^,  ||  88, 

76,  77.] 

4.  Saice. 

Evidence  held  to  show  that  persons  were  parties  to  a  ctmqplrai^  to  de- 
fraud a  city  hy  the  presentation  and  allowance  of  fraudulent  claims 

against  It 

[Ed.  Note.— For  eases  In  point  aee  Ooit  Dig.  voL  10^  Oonqplra<7,  H 

106,  106.] 

6.  Vajmk  Phetenbm — Pbauduurt  Fkxskhtatioiv  or  Oluk  to  Puszao  Or- 

ncKB— "Offiokb." 

The  word  "officer,"  In  Pen.  Code,  I  672,  pnnlshing  one  who  with  Int^t 
to  defraud  presents  for  allowance  or  payment  to  any  officer  of  any  dty, 
authorised  to  andit  allow,  or  pay  blUa,  fraudulent  claims,  Inclndes  the 
comptroller  of  the  <dty  of  New  York,  antborised  by  Greater  New  Yoifc 
Oharter,  Laws  1901,  p.  60^  c.  46^  |  14^  to  adjust  dalms  against  the  city. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  voL  8,  mh. 
4033-4951 ;  vol.  8.  p.  7737.] 

6.  OoNSPiRACT— iNDioTMBin— StrmonaroT— "Chiat," 

Under  Oode  Cr.  Proc.  H  27S,  276.  providing  that  an  indictment  shall 
contain  a  concise  statement  of  the  act  constituting  the  crime,  etc.,  axUI 
Iffescriblng  the  form  of  indictment  an  Indictment  charging  that  defendr 
ants  conspired,  by  procuring  the  presentation  and  allowance  of  fraudu- 
lent claims  against  a  dty,  to  cheat  and  defraud  the  city,  and  alletfng 
that  In  pursuance  of  the  conspiracy,  defendants  prepared  in  the  name 
of  a  third  person  a  false  claim  against  the  dty  and  procnred  the  allow- 
ance of  the  same,  etc.,  charges  a  violation  of  Pen.  Code,  S  16S,  providing 
that  where  two  or  more  persons  conspire  to  cheat  another  out  of  prop- 
erty by  any  means  which  ara  In  themselves  criminal,  or  which  if  executed 
would  amount  to  a  cheat  they  shall  be  guilty  of  a  mlsdoneanor ;  since 
the  means  alleged  wwe  of  a  frionlous  cbaractsr  within  the  purview  of 
the  sectitm,  and  were  such  as  it  executed  would  amount  to  a  cheat  which 
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Ib  mch  a  fraud  as  will  affect  tbe  public,  inch  a  deception  that  cammOB 
prudence  and  care  are  not  sufiQclent  to  guard  against  it 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig.  vol.  10.  Conspiracy,  1 97. 
For  otlier  jaeflnltl<ai^  see  Words  and  Plmues,  vol  2.  ppi  1107-1109.] 

7.  Sahs— Combination  To  Injube  Pubijo. 

Conspiracies  to  ctaeat  a  state  or  county  or  city  are  indictable  as  a  com- 
bination to  Injure  tbe  public 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  toI.  10,  Conspiracy,  |  60.} 

&  Saue. 

An  Indictment  charging  that  defendants  conspired,  by  procuring  the 
presentation  and  allowance  of  fraudulent  claims  against  a  city,  to  defraud 
the  dty,  and  alleging  that  defmdauts  pr^red  in  the  name  of  a  third 
person  a  false  and  fraudulent  claim  against  the  dty  for  damages  to  prop- 
erty, and  procured  the  allowaiice  and  paym^t  of  liie  same  with  Intent  to 
defraud  the  city,  snffldeitly  sets  forth  the  means  to  carry  out  the  con- 
spiracy ;  it  not  being  necessary  to  set  forth  all  of  the  steps  In  the  pxoeBifr 
ment  of  the  false  claim  or  the  allowance  and  payment  thereof. 

[Ed.  Notft;— For  cases  In  point,  see  Gent  Dig.  vol.  lOt  Ooa^ptntj,  H 
8S,97.] 

8.  In Di0xicEnT->-AiJ:AaATxonB— S  umuunor. 

An  indictment  which  states  tbe  nature  and  purpose  of  the  conspiracy 
iSaxgei  In  terms  snffldoilly  dear  and  qwdflc  to  enable  defendants  to 

prepare  for  trial,  and  to  bar  another  trini  on  the  same  cbargi.  Is  Muiticlent. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig.  toL  27,  Indlctmoit  and 
Information,  |  103.] 

10.  OoNSFiRAOT— Otkbt  Aor. 

Under  Pen.  Code,  I  171,  prorldlng  that  no  agreement  except  to  commit 
a  felony  on  the  person  of  another,  or  to  commit  arson  or  burglary, 
amounts  to  a  consftlracy,  unless  *%Qme  act  besides  such  agreement*  bt 
done  to  etteet  the  object  tiweoC  by  one  or  more  ot  tbe  i»rtlea  to  the 
agreement,  the  act  to  be  dme  Is  one  to  acotunpltsh  tbfa  object  of  tbe  con- 
■plracy. 

[Bd.  Note.— For  cnsee  In  poln^  see  Cent  Dig.  toL  V),  Gcnuplracy,  U 
88^89.] 

U.  Sahs— iNDioniKNT. 

An  indictment  diarglng  that  defendants  conspired  procuring  the 
allowance  of  fraudulent  daims  f^lnst  a  dty  to  dieat  and  defraud  Hw 
dty,  and  aDcstng  that  in  pursuance  of  tbe  consplraq^,  defendants  pr^r^ 
ed  In  tbe  name  of  a  third  person  false  and  fraudulent  claims  for  damages 
to  property,  and  procured  the  allowance  and  payment  thereof,  sufficiently 
diarges  an  overt  act  within  Pen.  Code,  |  171,  providing  that  no  agree- 
ment shall  amount  to  a  conspiracy,  unless  some  act  besides  tbe  agreemoit 
be  dcme  to  eCtect  the  object  thereof. 

[Ed.  Not&— For  cases  in  point  see  Gent  Dig.  vd.  10;  Oonqiiracr*  1 89.] 

12.  SAm—VABXAHOK. 

An  indictment  charged  defendants  with  conspiracy  to  defraud  a  city 
by  procuring  the  presentation,  allowance,  and  payment  of  fraudulent 
dalms  against  it  and  alleged  that  defendants  prepared  in  tbe  name  of 
a  third  person  false  and  fraudulent  daims  for  injuries  to  personalty  and 
realty,  and  procured  the  allowance  and  payment  thereof.  The  evidence 
showed  that  the  third  person  never  signed  the  claim ;  that  the  Jurat 
thereto  was  that  of  one  of  tbe  ccRuplrators ;  that  the  claim  was  solldted 
by  the  conspirators;  that  It  was  ftauduloitly  Increased  by  false  Items; 
and  that  It  was  filed  a  «HX>iisptrator  as  attorney.  It  appeared  that 
tbe  third  person  bad  sustained  stxne  damage  to  bis  property.  Held,  that 
there  was  no  variance  between  the  evidence  and  the  indictment 

lEd.  Note.— For  cases  In  point  see  Gent  IMg.  vd.  1<^  Conspiracy,  I  90l] 


Digitized  by  Google 


512  108  NEW  yOBK  SUPPLEMENT  (Sup.  Ct 

and  142  N«w  York  Bute  Raporter 

13.  SA&tB-ETIDBNCn— AOTS  OV  GOHBPIUTOIS— ADXIBBZBXtlTr. 

It  iB  competent  to  proTe  Isolated  acti  as  steps  liy  wbldi  a  consplTao^ 
Itself  may  be  established. 
[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig.  rcL  ISi,  Ciniaplracr.  II 

100-104.] 

14.  Sajix. 

On  the  lutte  whether  there  was  a  conspiracy  on  the  part  of  defendants 
to  defraud  a  city  by  procuring  the  making,  preaentatlon*  and  allowance 
of  fraadnlent  claims  against  It,  [«oof  that  some  one  or  more  of  defendants 
proeared  claimants  to  make  false  claims,  and  that  cUUmants  nevo-  swore 
to  tiu  dalms  beftne  som«  of  the  deftodanti  whose  luunet  appeared  on 
jnrats  annated  to  tb^r  dalms,  was  admlsslbie  as  establishing  ttaO'  con- 
spiracy. 

15.  Cbiuinal  Law— Tbiai/— Obdkb  or  Pbooi^Dibowctioh  or  Oottbt. 

Tba  order  ut  proof  In  a  erlmlnal  case  Is  within  tba  sound  discretion 
of  the  court,  and  the  court  may  admit  the  acts  or  declarations  of  alleged 
conspirators  before  proof  of  the  conQ)iracy. 

[Ed.  NotBw— SV>r  cases  In  point  see  Cent  XHg,  toh  14,  Criminal  Law*  I 

leoa.] 

16»  CoNSPiBAoT— EnDinon— ADHissiBiLrrr. 

Under  Code  Gr.  Proc.  8  275,  providing  that  an  indictment  shall  contain 
a  plain  statement  of  the  facts  constituting  the  crime,  and  section  808, 
providing  that  on  a  trial  for  conspiracy,  where  an  overt  act  is  neoeasary 
to  constitute  the  crime,  the  accused  cannot  be  convicted  nnlesB  one  or 
more  overt  acts  be  expressly  alleged  in  the  Indictment  and  proved,  on  a 
trial  for  conspiracy  to  defraud  a  city  by  procuring  the  making,  i«eaenta- 
tlmi,  and  allowanoe  of  fraudulent  claims  agataist  It,  evidence  of  the  fitlslty 
or  fraudulent  character  of  claims  not  mentioned  In  the  Indictment,  eontalnf- 
ing  an  allegation  of  the  making,  presentatimi,  allowance,  and  payment  of 
a  false  and  fraudulent  elahn.  Is  admissible. 

IT.  SAia. 

On 'a  trial  for  conspiracy  to  defrand  a  dty  by  procuring  the  making, 
presentation,  allowance,  and  pnyment  of  fraudulent  claims  against  it,  tiie 
admission  of  entries  lo  a  book  in  the  comptrolier's  department  of  tbe 
dty,  charged  with  the  duty  of  auditing  claims,  made  by  an  officer  of  the 
d^iartment  and  a  party  to  the  conspiracy,  was  proper  so  far  as  they 
related  to  tlie  fraudulent  claims  shown  by  the  evidence  as  against  the  of- 
ficer making  the  entries. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  10,  Con^lracy,  1 102.] 

la  saub. 

Where,  on  a  trial  for  conspiracy  to  defrand  a  city  by  procuring  tbe  mak- 
ing, presMitation.  allowance,  and  payment  of  frandnlent  dalmi  against 
It  the  prosecution  showed  a  poMcy  of  favoritism  In  the  allowanoe  of 
dalms  which  operated  In  favor  of  an  attorney  who  was  one  of  the  con- 
spirators, a  book  In  the  comptroller'a  department  of  the  city,  charged  with 
the  duty  of  auditing  claims,  made  by  an  officer  In  the  department  and  a 
party  to  the  conspiracy,  were  admlaslble  to  show  the  attitude  of  the  of- 
ficer toward  the  claims  of  the  attorney,  compared  with  his  attitude  toward 
others. 

19.  CaniiNAL  Law— Evidence— Account  Book. 

Where  a  book  of  acconnt  Is  properly  received  In  evidence,  it  Is  proper 
for  the  court  to  permit  the  report  of  one  who  examined  the  book. 

20.  Same. 

Where  several  defendants  are  charged  with  a  conspiracy  to  defraud  a 
city  by  procuring  the  making,  presentation,  allowance,  and  payment  of 
fraudulent  claims  against  It,  some  of  the  defendants  may  be  convicted 
and  others  acquitted,  though,  where  only  two  are  indicted  for  ctmsplracy. 
one  cannot  be  convicted  and  the  other  acquitted. 

[Ed.  Note. — For  cases  hi  point  ue  Cent  Dig.  toL  10,  Conspiracy,  || 
88,  72.] 

Blch,  J.,  dlssrating  In  part 
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Appeal  from  Kings  County  Court 

William  O.  Miles  and  another  were  convicted  of  conspiracy,  and 
tfiey  appeal.  Affirmed. 

The  iudlctmoit  charged  these  d^endants,  together  with  four  others,  with 
"wickedly  devlBlDg  and  Intending  to  cheat  and  defraud  the  dty  of  New  York 
out  of  Its  money  and  property,  and  to  obtain  money  from  the  city  of  Mew 
Xorfc.  at  the  onmty  aforesaid,  and  within  the  jnrlsdlction  of  the  said  court, 
frandnlently.  maliciously,  and  nnlawfnlly  did  conspire,  combine,  confederate, 
and  agree  together,  between  and  amongst  themselves,  by  procuring  certain  and 
divers  false  and  frandulrat  bills  and  dalms  against  said  city,  and  certain 
and  divers  bills  and  claims  against  said  city,  containing  false  and  fraudulent 
charges^  items,  and  claims  for  damages  pretended  to  have  been  sustained 
by  many  and  various  persons,  late  of  said  county  mentioned  in  said  bills  and 
claims,  through  and  by  reason  of  the  alleged  negligent,  careless,  and  Ineffi- 
cient mannw  In  which  said  city  and  Its  officers,  servania,  and  employes  kept 
and  malnt^ed  its  «y8t^  of  sewers  In  said  county,  by  reason  whereof,  aa  It 
was  1^  said  William  O.  Miles,  Martin  J.  McMaboo,  Jobn  B.  Scanlon,  Frank 
Wanddl,  Jr.,  Charles  M.  Wells,  and  Daniel  Gaaey,  pretuided  and  telsely  rep- 
resented various  and  divers  of  sndi  sewers  fnun  time  to  time  overflowed  and 
failed  to  carry  off  the  surface  water  In  the  streets  of  said  borough  and  county 
that  fell  during  many  and  divers  severe  rainstorms,  thereby  causing  and  per- 
mitting sach  water  to  flow  into  the  cellars,  rooms,  and  houses  of  the  said  many 
and  various  persons  named  and  mentioned  In  said  bills  and  claims,  as  afore- 
said, injuring,  doing  damage  to,  and  destroying,  as  by  said  William  O.  Miles, 
Marthi  J.  McMabon.  John  B.  Scanlon,  Frank  M.  Wandell,  Jr.,  Charles  M. 
Wells,  and  Daniel  Casey,  It  was  pretended  and  falsely  r^resented  the  goods, 
diattels,  real  property,  and  personal  property  of  said  persons  mentioned  in  said 
bill  and  claims  as  aforesaid  to  be  audited,  allowed,  and  paid  by  the  ctHnptrol- 
ler  of  the  said  city,  unlawfnlly  to  c^eat.  and  defraud  the  city  of  New  York  out 
of  Its  money  and  property,  and  to  otitaln  the  money  and  proper^  ct  the  dty 
of  New  York.  And  the  grand  Jury,  as  aforesaid,  do  further  pMsent  that  the 
said  defendants,  together  with  said  other  evil  disposed  persons,  in  execution 
of  the  said  last-mentioned  premises,  and  In  pursnance  of  the  said  conspiracy, 
combination,  and  agreemmt  between  and  amongst  tbem  as  aforesaid,  after* 
wards,  to  wit,  on  or  about  January  13.  1005,  did  prepare  and  cause  to  be  pre> 
pared  In  the  name  of  one  Martin  Bortcka,  late  of  No.  284  Wyckoff  street.  In 
said  borouffh  and  county,  six  (6)  certain  false  and  fraudulent  bills  and  claims, 
the  said  bills  ajad  cdalms  containing  false  and  fraudulent  diarges,  items,  and 
claims  against  the  dty  of  New  York  for  damages  fraudulently  and  telsely 
alleged  by  the  said  William  O.  Miles,  Martin  J.  McMabon,  John  B.  Scanlon. 
Frank  M.  Wandell,  Jr..  Charles  M.  Wells,  and  Daniel  Casey  in  said  bills 
and  claims  to  have  been  sustained  In  his  chattels  and  In  his'  real  and  person- 
al property  by  the  said  Martin  Borlcka,  at  his  said  place  of  residence,  on  or 
about  the  9th  day  of  October,  1906,  the  6th  day  of  July,  1901,  the  29th 
day  of  June,  1903,  the  20th  day  of  Aufniat,  1904,  the  8tb  day  of  August, 
1904,  and  the  14th  day  ot  8ept«nber.  1904,  owing  to  the  fact,  as  it  was 
try  the  said  William  O.  Mlfes,  Martin  J.  McMabm,  John  B.  Scanltm. 
Frank  M.  Wandell.  Jr.,  Charles  M.  Wells,  and  Daniel  Cas^  In  said  bills  and 
claims  fraudulently  and  falsely  represented  and  all^^.  that  on  the  several 
respective  datea  aforesaid  said  Borlcka  was  the  owner  of  the  house  at  No.  294 
Wyckoff  street  aforesaid,  and  occupied  apartments  therein,  and  that  the  sewer 
In  said  street  at,  near,  and  In  front  of  said  house  was,  on  the  various  dates 
aforesaid.  Inadequate  to  carry  off  the  water.  wUch  fell  and  accumulated  In 
large  qnantities  on  the  surface  of  said  street  at,  near,  and  in  front  of  said 
tmuse  during  rainstorms  upon  said  dates,  and  that  on  such  dates  said  sewer 
because  (tf  such  faiadeauacy  overflowed  and  failed  to  carry  off  such  water,  in 
consequence  whereof,  am  It  was  fnrtber  fraudulently  and  falsely  allured  1^ 
the  said  William  O.  Miles,  Martin  J.  McMabon..  John  B.  Scanlon,  Frank  M. 
Wandell.  Jr.,  Charles  M.  Wells,  and  Daniel  Casey,  the  apartments  of  said 
Hartin  Borlcka  In  his  residence  aforesaid  were  completely  submerged  wttb  wa- 
ter on  eadi  ot  the  dates  aftneeald,  and  tba  goods,  chattels,  real  and  pennal 
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property  there  belonging  to  bim.  the  said  Martin  Borldca,  were  damaged  and 
destroyed,  which  property  so  damaged  and  destroyed  as  aforesaid  was,  as  by 
the  said  WUllam  O.  Miles,  Martin  J.  McMahon,  John  B.  Scanlon,  Frank  W. 
Wandell.  Jr.,  Charles  M.  Wells,  and  Daniel  Casey  it  was  fraudulently  and 
falsely  represented  and  alleged,  reasonably  worth  the  sum  of  two  thousand 
one  hundred  and  eighty-seven  dollars  or  tbereaboats,  whereas.  In  fact  and 
In  troth,  said  blUs  and  dalms  were  false  and  fraudulent;  in  that  said  apart- 
ments of  said  Martin'  Borldca  were  not  submerged  by  water  as  alleged  in  suclr 
bills  and  claims  on  said  dates  or  on  any  dates  whaterer,  and  In  that  the- 
goods,  diattels,  real  and  pwsonal  property  of  said  Martin  Borlcfea  were  not 
damaged  and  destroyed  thereby,  as  alleged  In  such  bills  and  claims,  on  salff 
dates,  or  on  any  other  dates,  and  In  that  said  Martin  Borlcfce  did  not  sustain 
damage  as  alleged  In  such  bills  and  claims  In  the  sum  of  two  thousand  one- 
hundred  and  eighty-seven  dollars,  or  in  any  other  sum,  as  they  the  said  Wil- 
liam O.  Miles,  Martin  J.  McMabon,  John  B.  Scanlon,  Frank  M.  Wandell,  Jr., 
Oiarles  M.  Wells,  and  Daniel  Casey  then  and  there  and  at  all  times  well  knew, 
and  In  tbat  said  bills  and  claims  were  In  all  respects  false  and  fraudulent  ut 
tbey  the  said  WllHam  O.  Bflles,  Martin  J.  McMabon.  John  B.  Scanlon.  Frank 
H.  Wandell.  Jr.,  Charles  M.  Wells,  and  Daniel  Gasey  then  and  there  and  at 
all  times  well  knew,  wlUt  Intttit  thereto  on  tlie  part  of  them,  the  said  William 
O.  Miles,  Martin  J.  McMahon,  John  B.  Scanlon,  Frank  M.  Wandell,  Jr.,  Cbarles 
M.  Wells,  and  Itanlel  Casey  and  such  other  persons,  to  deA-aud  ttie  dty  of 
New  Tork,  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  the  people  of  the  state  of  New  "Sctk  and  their 
dlgnltr.*' 

Argued  before  JENKS,  HOOKER,  RICH,  MILLER,  and  GAY- 
NCR,  JJ. 

Frank  Brundage,  for  appellants. 

Robert  H.  Elder,  Asst  Dist  Atty.  (John  F.  Clarke,  Dist  Atty.,  oit 
the  brief),  for  the  People. 

JENKS,  J.  This  appeal  is  taken  by  Miles  and  Wells  from  a  judg- 
ment of  the  County  Court  of  Kings  county  convicting  them  of  the 
crime  of  consjMracy.  Miles  and  Wells  were  indicted  with  McMahon, 
Scanlon,  Wandell,  and  Casey.  McMahon  and  Scanlon  were  acquitted. 
Miles,  Wells,  and  Wandell  were  convicted.  The  jury  disagreed  as  to- 
Casey.  The  trial  lasted  four  weeks.  The  printed  record  thereof^ 
which  exclusive  of  many  exhibiti  a  1,1S6  pages,  bristles  witti  motions,, 
objections,  and  exceptions. 

The  first  question  is  whether  the  conspiracy  chai^d  was  proven;, 
and,  if  so,  tiie  seamd  question  is  whether  Miles  and  Wells  were 
proven  parties  to  the  conspiracy.  Hie  alleged  false  and  fraudulent 
claims  were  made  for  damages  to  real  and  personal  property  caused 
by  the  overflow  of  inadequate  public  sewers  into  private  premises. 
The  liability  of  the  city  therefor  was  adjudged  in  Seifert  v.  City  of 
Brooklyn,  101  N.  Y.  186,  4  N.  E.  321,  54  Am.  Rep,  664.  In  certain 
quarters  of  the  city  at  times  of  excessive  rainfalls  or  of  great  thaws, 
such  damage  has  been  done  to  property  owners  and  to  tenants.  The 
city  and  its  successor  has  paid  out  great  sums  of  money  in  satisfac- 
ticm.  Claims  for  such  damages  are  presented  to  the  comptroller  of  the 
city,  who  has  set  up  a'  bureau  to  deal  witii  them.  The  claims,  after 
their  filing  with  the  comptroller  or  his  deputy,  were  sent  to  the  divi- 
sion of  law  and  adjustment  in  the  comptroller's  office,  whence,  after 
entry  therein,  they  were  sent  to  the  said  bureau.  The  head  of  tiie  bu-' 
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reau  assigned  each  claim  to  an  examiner,  who  investigated  and  re- 
ported to  the  head  for  his  approval  or  disapproval.  Frequently  upon 
the  basis  of  such  action  the  claims  were  adjusted  and  paid  without 
litigation.  In  many  instances,  however,  claims  have  been  tried  in 
the  courts.  Miles  is  a  lawyer.  Casey,  Wells,  and  Wandell  were  en- 
gaged about  many  claims  which  were  presented  by  Miles  as  attorney. 
McMahon  was  the  head  of  the  bureau  which  I  have  described,  and 
Scanlon  was  one  of  the  examiners  therein.  I  may  say  at  the  outset 
that  the  nature  of  the  claims  afforded  opportunity  for  fraud.  The 
claims  were  of  two  classes — for  damages  to  realty  and  for  damages 
to  personalty.  When  the  claims  were  for  damages  to  realty,  there  was 
an  opp(»tunity  for  examination  of  the  property,  but,  when  the  claims 
were  lor  damages  to  goods,  artides  of  nirmture,  clothii^,  and  the  like, 
then  a  dishonest  claimant  ran  almost  no  danger  of  ccHitradiction,  and 
was  checked  only  by  the  probabilities  in  view  of  his  circumstances  or 
of  his  occupation.  Such  floods  naturally  destroyed  or  rendered  worth- 
less the  articles,  and  the  owner  naturally  would  not  keep  even  those 
not  wholly  destroyed  as  evidence  of  his  loss.  There  is  a  further  con- 
sideration. Almost  all  of  the  claimants  examined  were  of  humble  cir- 
cumstances, little  versed  in  the  procedure  of  enforcing  their  claims.. 
Such  persons  are  the  more  readily  induced  by  intelligent  and  cunning 
pers(»is  to  sign  such  papers  as  are  put  before  tiiem  witiiout  question 
or  scrutiny  in  rdiance  upcm  those  to  whom  they  had  committed  their 
claims,  'niis  should  be  borne  in  mind  lest  such  claimants  be  put  in  the 
category  of  conspirators,  who  turned  state's  evidence  on  this  trial. 

I  think  that  the  evidence  established  the  conspiracy.  Wells  and 
Wandell  were  shown  to  visit  persons  whose  premises  were  situate  in 
districts  which  had  suffered  from  these  overflows,  to  ascertain  that  they 
haul  suffered  some  losses  thereby,  and  to  solicit  their  claims  for  losses 
against  the  dtv.  Such  persons  were  persuaded  to  sign  blank  forms 
of  claims  whi^  would  subsequently  appear  as  sworn  to  before  Wells 
or  Wandell,  and  filled  out  with  the  dates  of  losses  and  Ae  items  and 
amounts  thereof.  Bills  of  particulars  were  prepared  which  were  given 
to  the  claimant,  or  at  least  copies  thereof,  to  present  to  the  examiner 
from  the  comptroller's  office.  Claimant  after  claimant  testified  that 
he  (or  she)  .never  swore  to  his  claim  before  either  Wells  or  WandelU. 
that  he  had  never  stated  the  amounts  of  his  loss  at  all,  or  that  the 
amounts  inserted  in  the  claim  signed  in  blank  were  never  given  by  himv 
or  that  the  losses  as  specified  by  him  orally  had  been  grossly  exag<- 
gerated,  or  that  items  of  loss  stated  had  never  been  given  by  him  and 
were  wholly  false.  It  must  be  borne  in  mind  that  the  claim  as  pre- 
sented or  particularized  did  not  state  a  gross  sum — as  e.  g.,  the  recov- 
ery asked  for  in  a  damage  suit — ^but  purported  to  detaU  the  specific 
items  of  loss  even  down  to  household  articles,  like  clocks,  chairs,  ta»- 
bles,  tools,  and  the  like.  The  claims  were  indorsed  by  Miles  as  attor- 
ney, and  the  bills  of  particulars  were  subscribed  by  him.  He  was 
represented  by  Wandell  and  Wells  as  the  attorney  who  would  under- 
take the  claim.  The  agreement  generally  of  50  per  cent  on  the  recov- 
ery was  made  with  him.  He  presented  the  claims,  secured  the  adjust- 
ments from  the  city,  tried  the  daiin  if  it  was  litigated,  o^lected  the 
settlement  or  the  judgment,  and  then  settled  with  the  claimant, 
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contention  of  the  people  was  that,  after  Miles  had  presented  a  claim, 
McMahon^  as  the  head  of  this  bureau,  so  dealt  with  it  as  to  send  it  out 
of  his  bureau  as  recommended  for  settlement  or  adjustment  after  ex- 
amination, well  knowing  that  it  was  false  or  fraudulent,  or  grossly  ex- 
cessive in  the  amount  Siereof.  A  conspiracy  may  be  proved  by  what 
is  termed  "circumstantial  evidence,"  and,  indeed,  the  very  nature  of 
the  crime  often  makes  it  susceptible  of  none  other.  Greenleaf  on  Evi- 
dence, §  93  et  seq. ;  Kelley  v.  People  of  the  State  of  N.  Y.,  65  N.  Y, 
576,  14  Am.  Rep.  342;  People  v.  McKane,  143  N.  Y.  455,  38  N.  E. 
950;  People  v.  Peckens,  153  N.  Y.  576,  47  N.  E-  883.  I  think,  also, 
that  the  evidence  is  conclusive  that  Wells  and  Miles,  the  only  parties 
directly  concerned  in  this  appeal,  were  co-conspirators.  It  was  not 
necessary  to  show  that  Wells  or  Miles  took  part  in  every  act,  or  was 
actually  cognizant  of  every  act  which  was  in  furtherance  of  the  con- 
spiracy. O^nspiracy  implies  concert  of  design,  not  participation  in 
every  detail  of  execution.  Indeed,  the  fact  of  conspiracy  may  exist 
because  one  alone  could  not  compass  the  purpose.  Allen,  J.,  in  Kelley 
V.  Peofde  of  the  State  of  N.  Y.,  65  N.  Y.  676, 14  Am.  Rqp.  343,  says 
for  the  court: 

"A  conspiracy  may  be  proved,  as  other  focts  are  proved,  by  circumstantial 
ertdeQce,  and  parties  petformlii^  dlsommected  overt  acts,  all  contrlbatlng  to 
tbe  same  result  and  tbe  consummation  of  tbe  same  offence,  may,  by  tbe  dr- 
cnmstances  and  their  general  connection  or  otherwise,  be  satisfactorily  shown 
to  be  eon^irators  and  confederates  In  the  commlsBlon  of  tbe  offense.  One 
part;  may  allure  the  victim  Into  the  den,  leaving  It  to  others  to  effect  the  rob- 
bery, and  all  wUI  be  held  equally  goiltr  as  confederates." 

Wells  took  part  in  the  work  of  preparing  daims,  as  I  have  detailed 
it,  which  were  given  to  Miles  as  attorney.  Wells  had  an  office  either 
in  Miles'  ofHce,  or  at  least  adjacent  to  it,  and  acted  in  conjunction  with 
Miles.  It  is  testified  to  repeatedly  that  his  jurats  to  claims  full  of 
fraudulent  or  excessive  items  were  false,  that  the  claimants  had  never 
taken  oath  to  them,  and  had  never  authorized  him  or  any  one  to  make 
them  up  in  the  dates,  amounts,  or  items  as  presented,  but  on  the  con- 
trary, had  stated  losses  which  were  trifling  compared  to  the  amounts 
inserted,  and  in  two  or  three  instances  that  the  claims  themselves  were 
entirely  false.  It  is  impossible  in  the  compass  of  this  judgment  to 
detail  the  evidence,  but  I  specify  as  instances  the  claims  of  Monett,  Ir- 
landa,  Rueger,  Dessner,  Wasserwash,  Bell,  Bruno,  Berliner,  McGau- 
ley,  and  Cora  Jones.  Miles  was  the  attorney  for  a  multitude  of  claim- 
ants, and  among  them  for  the  60  or  more  called  as  witnesses  in  this 
case.  It  may  b«  conceded  that  Miles  as  an  attorney  for  a  claimant 
could  have  been  imposed  upon  by  a  lying  claimant  or  by  the  artifices 
of  those  who  interviewed  his  clients,  and  reported  the  claim,  and  made 
up  the  particulars  thereof.  An  innocent  attorney  may  have  a  false 
client,  a  false  clerk,  a  false  examiner,  and  thus  have  foisted  on  him  a 
fraud  which  he  may  honestly  present.  I  go  further  to  say  that  an  at- 
torney engaged  in  such  a  mass  of  litigation  might  have  been  the  more 
readily  htxxlwinked  and  deceived  in  many  instances.  But  the  connec- 
tion of  Miles  does  not  depend  upon  mere  inferences  alone,  tnit  also 
upon  evidence  which  pomts  unerringly  to  knowing  participation. 
While  the  runner's  work  was  not  as  a  rule  done  by  Miles,  there  are 
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instances  of  bis  personal  contact  with  claimants  which  are  irreconcila- 
ble with  any  oxiclusion,  save  that  he  Imew  that  the  claims  were  false, 
fraudulent,  and  padded  as  presented  and  as  pushed  by  him.  These  in- 
stances scout  the  suggesti(»i  that  he  was  hoodwinked  or  deceived  by 
Wells,  Wandell,  or  any  other  person.  I  specify  his  connection  with 
the  dainiantSf  Romeo,  McGauley,  Caveleiro,  Kueger,  White,  Schwartz, 
Lowenhaupt,  Pinto,  and  W^er,  not  to  be  understood  as  confining^ 
the  evidence  to  these  cases. 

It  is  insisted  that  the  indictment  was  bad  in  that  it  charged  no  crime. 
The  indictment  is  under  section  168  of  the  Penal  Code,  aoad  more  par- 
ticularly upon  section  4  thereof  which  provides : 

"If  two  or  more  persona  conspire  eitber  *  *  *  to  cheat  and  defraud 
anotber  out  of  property,  by  any  means  which  are  In  themaelTes  criminal, 
or  which.  If  executed,  would  amonnt  to  a  c^eat,  or  to  obtain  money  or  any 
other  property  Iiy  false  pretenees,  •  •  •  each  of  them  Is  goilt7  of  a  mis- 
demeanor." 

The  form  of  the  indictment  is  in  accord  with  that  prescribed  by  sec- 
ti(»i  27Q  of  the  Code  of  Criminal  Procedure,  and  the  terms  thereof 

cc»nply  with  the  requirements  of  section  275  thereof,  in  that  they  show 
the  title  of  the  action,  the  name  of  the  court,  the  names  of  the  parties, 
and  a  plain  and  concise  statement  of  the  act  constituting  the  crime. 
If  I  understand  the  argument  of  the  learned  counsel  for  the  appellant, 
it  rests  upon  the  proposition  that  the  allegation  is  that  defendants  coa- 
spired  to  cheat  and  to  defraud  the  city  of  New  York  by  procuring 
certain  and  divers  false  and  fraudulent  claims  against  said  city  and 
Ulls  and  claims  containing  false  and  fraudulent  claims  for  damages 
pretended  to  be  sustained.  This  proposition  mistakes  the  diarge.  As 
formulated,  it  is  that  the  defendants,  "devising  and  intending  to  cheat 
and  defraud  tfie  city  of  New  York  out  of  its  money  and  property," 
conspired  "by  procuring  certain  and  divers  false  and  fraudulent  bills 
and  claims  against  said  city,  and  certain  and  divers  bills  and  claims 
against  said  city  containing  false  and  fraudulent  charges"  to  be  au- 
dited, allowed,  and  paid  fay  the  comptrdler  of  the  said  city,  unlaw- 
fully to  cheat  and  defraud  the  city  of  New  York  out  of  its  money  and 
property,  and  to  obtain  the  money  and  property  of  the'  city  of  New 
York.  A  person  who  knowingly,  with  intent  to  defraud,  presents,  for 
audit,  allowance,  or  payment,  to  any  officer  of  any  city  authorized  to 
audit,  allow,  or  to  pay  bills,  claims,  or  charges,  any  fraudulent  claim, 
bill,  or  account,  or  containing  false  or  fraudulent  charges,  items,  or 
claims,  is  guilty  of  a  felony.  Section  672,  Pen.  Code.  The  comp- 
troller of  the  city  of  New  York  was  such  an  officer.  Greater  New 
York  Charter,  Laws  1901,  p.  60,  c.  466,  §  149.  As  the  means  there  al- 
leged were  of  felonious  character,  they  were  criminal  within  the  pur- 
view of  section  168  of  the  Penal  Code.  Moreover,  I  think  tiiat  the 
means  as  set  forth  as  sudi  "as  if  executed  would  amount  to  a  cheat" 
within  the  purview  of  section  168  of  the  Penal  Code.  The  word 
"cheat"  is  thus  used  in  its  common-law  significance.  People  v.  Olson 
(Super.  Buff.)  15  N.  Y.  Supp.  778-780.  Cheat  at  common  law  is  such 
a  "fraud  as  would  affect  the  public;  such  a  deception  that  common 
prudence  and  care  were  not  sufficient  to  guard  against  it,  as  the  using 
of  false  weights  and  measures,  or  false  tokens,  or  where  there  was 
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a  conspiracy  to  cheat."  People  v.  Babcock,  7  Johns.  201,  5  Am.  Dec. 
256.  As  to  the  character  of  the  pretense,  see  People  ex  rel.  v.  Oyer 
and  Terminer,  83  N.  Y.  449.  Conspiracies  to  cheat  a  state  or  county 
<m:  a  city  are  held  indictable  as  a  combination  to  injure  the  public. 
Cyc  "Conspiracy/*  633,  citing  State  v.  Cardoza,  11  S.  C.  195;  State 
V.  Young,  37  N.  J.  Law,  184 ;  McDonald  v.  People,  126  111.  160,  18  N. 
E.  817,  9  Am.  St.  Rei>.  547.  See,  too,  People  v.  Olson,  16  N,  Y.  Supp. 
778,  and  authorities  dted.  And  1  think  that  tihe  means  are  sufficiently 
set  forth.  State  v.  Young,  supra;  Madden  v.  State,  67  N,  J.  I^aw, 
325,  30  Atl  641 ;  State  v.  Cardoza,  supra.  It  was  not  essential  that 
all  of  the  particular  acts  and  steps  in  the  procurement  of  the  false 
claims,  or  in  the  insertion  of  false  items  in  clfums  or  towards  the  pro- 
curement of  the  audit,  allowance,  and  payment  thereof  by  the  comp- 
troller, should  be  spread  out  in  the  indictment.  As  was  tersely  said 
"by  Willard  Bartlett,  J.,  in  People  v.  Willis,  84  App.  Div.  206,  64  N. 
Y.  Supp.  642: 

*1n  ttie  nature  of  thlngi,  the  diai^  cannot  be  made  any  more  definite  tban 
was  -the  actual  agreemeDt  of  the  eonq>Iratora  If  tlie  eoniplracy  was  Ind^ 
nlte,  the  pleader  cannot  be  called  upon  to  state  a  definite  conspiracy  In  order 
to  make  the  Indlctmoit  good.  Partlcalara  cannot  be  pleaded  whldi  did  not 
CTter  Into  the  agreement  The  real  question  Is  whether  each  agreement,  as  to 
«tated  In  the  Indictment,  no  matter  how  Indeflolte  It  was,  and  no  matter  how 
general  In  Its  terma,  constltntes  a  criminal  conspiracy  under  the  statute." 

So  far  as  the  steps  to  be  taken  in  the  procurement  of  audit,  allowance, 
and  payment  are  concerned,  it  was  not  necessary  to  state  them,  as  the 
procedure  was  "prescribed  by  the  charter  of  the  city,  which  is  a  public 
statute  of  which  the  court  must  take  judicial  notice,"  to  quote  the  lan- 
guage of  O'Brien,  J.,  writing  for  the  court  in  People  v.  Willis,  158  N. 
Y.  397,  53  N.  E.  30.  It  suffices  that  "the  nature  and  the  purpose  of 
the  conspiracy  is  stated  in  terms  sufficiently  clear  and  specific  to  enable 
tlie  defendants  to  prepare  for  trial,  and  the  judgment  rendered  upon  it 
would  be  a  bar  to  another  trial  upon  the  same  charge."  People  v. 
Willis,  supra.  In  People  v.  Everest,  61  Hun,  19,  3  N.  Y.  Supp.  612, 
Barker,  P,  J.,  for  the  court  says: 

"Ab  the  agreemoit  ts  the  gist  of  the  offoise.  ttere  cannot  be  bat  one  trial 
and  conviction  where  there  Is  bnt  one  agreement,  although  the  conspirators 
may  have  agreed  upon  a  rarlety  ot  means  by  which  to  accomplish  their  pur- 
pose.** 

The  learned  counsel  for  the  appellant  insists  that  the  overt  act  al- 
leged is  not  sufficient.  Referring  to  the  claimant  named  therein,  he 
asks  with  reference  to  his  claim:  Did  he  ever  see  it?  Did  he  ever 
sign  it?  Did  he  ever  swear  to  it?  Did  he  ever  know  anything  about 
it?  Was  anything  ever  done  with  it  ?  His  questions  may  be  answered 
as  he  would  have  them  answered  without  avail  to  him.  Section  171 
of  the  Penal  Code  provides : 

"No  agreonent  except  to  commit  a  felony  upon  the  perwm  ot  another,  or  to 
commit  arson  or  burglary,  amounts  to  a  con^^lracy,  unless  some  act  besides 
such  agreemmt  be  done  to  effect  the  object  tbereot  by  one  or  more  of  the 
partlea  to  sndi  agreemoit*' 

It  is.  to  be  noted  that  the  act  to  be  done  is  one  to  effect  the  object 
thereof  by  one  or  more  of  the  parties.   See,  too,  Wharton  on  Crim. 
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Law  (5th  Ed.)  §  1384 ;  4  Elliott  on  Evidence,  §  2984 ;  Adamt  Ffeople, 
«  Hun,  89 ;  People  v.  Chase,  16  Barb.  495.  With  reference  to  the  overt 
ad:  alleged,  Boncka  testified  that  he  never  signed  his  name  to  the  claim ; 
that  he  never  swore  to  the  claim.  The  jurat  was  that  of  Wandell, 
who  has  been  convicted  in  this  case,  and  does  not  appeal.  He  testifies 
that  he  once  lost  by  the  floods ;  that  the  damage  was  to  carpets  and 
his  heater;  and  he  lost  some  preserves,  peaches  and  pears,  all  kinds  of 
preserves.  The  daughter  of  Boricka  testifies  that  she  was  presented 
with  certain  slips;  that  she  told  of  some  of  the  losses  in  the  housei  to 
wit,  two  carpets,  a  new  heater,  a  back  stoop,  and  aome  preaervea;  tiiat 
she  did  not  tell  what  the  value  of  die  things  was ;  that  At  s^ed  the 
name  of  her  father,  Martin  Boridca ;  that  she  asked  the  examiner  to 
withdraw  the  case;  that  she  was  afterwards  scolded  by  Wandell  for 
withdrawing  the  case;  that  she  then  told  Wandell  of  the  damage  they 
had  had,  some  carpets,  preserves  in  the  cellar  and  the  heater,  and  that 
she  thought  that  was  all  she  told  him  except  about  the  stoop ;  that  she 
did  not  swear  to  the  papers  at  all ;  that,  as  matter  td  Htt,  iHlBtt  mtt  kitt 
was  two  carpets  of  Brussels  and  a  lot  of  pittcmi,  and  fliere  «a« 
damage  done  to  the  back  stoop  where  the  wood  was  rotted,  about  two 
or  three  steps;  that  she  did  not  tdl  the  defendants  that  she  had  lost 
or  her  father  had  lost  $2,187  in  damaged  property ;  that  she  did  not 
lose  any  potatoes,  nor  tea  of  the  value  of  $20,  nor  a  glass  closet  worth 
$36,  nor  a  center  table,  nor  a  trunk  of  clothes  worth  $100,  nor  dothing 
$45,  nor  that  it  cost  them  $20  to  pump  out  the  water,  nor  $60  for  the 
carpets,  nor  linoleum,  40  yards,  nor  the  two  sideboards  worth  $50, 
nor  a  lounge,  nor  a  desk,  nor  a  rug,  nor  groceries  to  the  amount  of 
$50.  The  evidence  shows  that  this  claim  waa  solicited  by  Wandell, 
who  annexed  a  false  jurat,  that  it  was  fnndnleiitiljr  and  ootrs^^usly 
increased  by  false  items,  and  that  it  was  filed  by  Miles  as  attorney. 
There  is  not  tiie  slightest  doubt  of  Wandell's  part  in  the  conspiracy 
It  is  estatidished  by  overwhelming  evidence,  and  he  takes  no  i^peaL 
In  State  v.  Young,  supra,  the  court,  per  Beasley,  C.  J.,  say: 

"But  this  is  iif>t  an  admlMlble  oonclaslon,  for  all  the  pleader  Is  required  to 
do  Is  to  set  forth  'some  act'  done  to  effect  tbe  object  of  the  conspiracy.  Such 
overt  act  may  or  may  not  be  In  Itself  criminal.  Tbe  coDsplraoy  fs  tbe  crime, 
and  tbe  overt  act  bringing  it  wltbln  the  requirements  of  the  statute  may  be 
an  inalgnlflcant  affair.  A  completed  crime  Is  sbown  on  tbe  record  before  us 
t)j  0ie  averment  of  a  criminal  conspiracy  and  an  averment  of  tbe  doing  of 
ttiytbtns.  no  matter  iriut,  ta  turtberance  of  it  Xleldmc  tbexwf  the  pnmtns 
claimed,  tbe  crime  in  this  case  la  well  cbai^ed.** 

The  further  point  is  made  as  to  the  overt  act  that,  inasmuch  as  the 
proof  showed  that  the  claimant  did  sustain  material  damage  by  rea- 
son of  the  overflow,  therefore  the  overt  act  charged  in  the  indictment 
was  not  proven  as  laid.  We  are  cited  to  People  v.  King,  19  Misc.  Rep. 
98,  43  N.  Y.  Supp.  975,  which  was  cited  by  this  court  in  Bank  of 
Staten  Island  v.  City  of  New  York,  C8  App.  Div,  238,  74  N.  Y.  Supp. 
284.  That  case  is  not  at  all  in  point  It  only  goes  to  the  extent  of 
heading  that  a  mere  excessive  charge  cannot  be  fhe  basis  of  fraud; 
and,  as  cited  by  us,  supra,  it  was  simply  on  Hxt  point  that  mere  error 
of  judgment  of  a  board  of  audit,  upon  the  facts,  as  to  an  amount,  so 
long  as  it  keeps  within  its  jurisdictioa  and  acts  in  good  faH&i,  cannot 
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be  the  subject  of  an  overhauling.  It  seems  to  me  absurd  to  say  that, 
because  a  part  of  this  claim  may  have  been  well  founded,  therefore  no 
fraud  can  be  alleged,  although  <Aher  parts  of  it  are  plainly  the  result  of 
fraudulent  wrongdoing.   See  People  v.  Tweed,  5  Hun,  360. 

It  is  contended  that  the  court  erred  in  admitting  evidence  as  to 
the  falsity  or  fraud  of  claims  of  over  60  persons  not  mentioned  in  the 
indictment  It  is  argued  that  section  £75  of  the  Code  of  Criminal 
Procedure  provides  that  the  indictment  shall  contain  a  concise  and 
plain  statement  di  the  facts  or  acts  ctmstituting  the  crime,  and  that,  if 
the  indictment  does  not  specify  the  acts  (meaning  thereby,  I  take  it, 
all  of  the  acts  to  be  put  in  evidence),  it  becomes  a  pitfall.  The  answer 
to  this  is  that  the  crime  charged  is  a  conspiracy,  not  the  presentation 
of  the  false  claim  of  Boricka,  that  the  pleading  is  not  required  to  state 
the  evidence  (People  v.  Willis,  158  N.  Y.  399,  53  N.  E.  31),  and  that 
the  Cod^  of  Criminal  Procedure  expressly  provides  (section  398) : 

"Upon  a  trial  tot  a  conspiracy.  In  a  case  where  an  ovwt  act  Is  necessary 
to  constitute  the  crime,  the  defendant  cannot  be  convicted,  unless  one  or  more 
overt  acts  be  expressly  alleged  In  the  Indictment,  nor  unless  one  or  mwe  of 
the  acts  alleged  be  proved ;  but  any  other  overt  a!ct,  not  alleged  In  the  Indict 
raent  may  '  be  given  In  erldenoe." 

It  is  insisted  that  the  court  erred  in  receiving  the  testimony  of  these 
claimants,  that  the  defendants  Wells,  Wandell,  and  Casey  procured 
them  to  make  the  false  or  fraudulent  claims,  for  the  reason  that  there 
was  no  proof  of  an  unlawful  combination  or  conspiracy  between  MileSj, 
Wells,  Wandell,  Casey,  McMahon,  or  Scanlon.  Russell  on  Crimes 
(6th  Ed.)  633,  says : " 

"It  Is  a  mistake  to  say  that  a  conspiracy  must  be  proved  before  the  acts  of 
the  alleged  conspirators  can  be  given  in  evidence.  It  Is  competent  to  prove 
Isolated  acts  as  steps  by  which  the  conspiracy  Itself  may  be  established." 

See,  too,  2  Bishop's  New  Crim.  Proc.  §  227,  subd.  2.  Russell,  supra, 

at  page  635,  lays  down  the  rule  that : 

"Probeeutor  may  either  prove  the  conspiracy,  whUAi  raiders  the  acta  of 
tbe  otmqplrators  admissible  In  evldmce,  or  he  may  prove  tba  sets  of  the  dU- 
fa«nt  iKrsona,  and  thus  prove  the  conq)Ira<y."  '  ■ 

"The  actiial  fact  of  conspiring  may  be  inferred,  as  has  been  said,  from  dr* 
cnmstances,  and  the  concarrlni^  condact  of  the  defendants  need  not  be  directly 
proved.  Any  Joint  action  on  a  material  point,  or  collocation  of  independent 
but  co-<^)eratlve  acta^  by  persons  closely  associated  with  each  other,  Is  held  to 
be  sufflclrat  to  liable  the  jury  to  Infer  concurrence  of  sentiment;  and  one 
competent  witness  will  suffice  to  prove  the  co-operation  of  any  Individual  con- 
spirator."  Wharton's  Crlm.  Law,  1399. 

2  Archbold's  Crim.  Prac.  &  PI.  (Waterman's  Notes)  1059,  *pp.  621, 
622,  states : 

"Wherever  the  writings  or  words  of  any  of  the  parties  charged  with  or  im- 
plicated In  a  conspiracy  can  be  considered  In  the  nature  of  an  act  done  In 
furtherance  of  the  common  design,  th^  are  admissible  In  evidence^  not  only  as 
against  the  party  himself,  but  as  proof  of  an  act  from  which  Inter  alia  the 
jiury  may  infer  the  conqitracy  itself.  Wherever  the  writings  or  words  of  such 
a  party  amount  to  an  admission  merely  of  his  own  gntlt,  and  cannot  be  deem- 
ed an  act  d<Mie  In  furtherance  of  the  common  dmign.  In  that  case  they  can  be 
received  In  evidence  merely  as  against  the  party,  and  not  as  evidence  of  the 
conspiracy,  and  In  strictness  ought  not  to  be  otttreA  In  evidence  until  after  the 
conspiracy  had  be«i  proved  aliande." 
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It  cannot  be  gainsaid  that,  when  tfie  question  is  whether  there  was 
a  conspiracy  to  defraud  by  [H^senting  a  false  or  fraudulent  claim,  on 
proof  Uiat  some  one  or  more  of  the  defendants  procured  a  claimant  to 
make  a  false  claim,  such  act  is  not  in  furtherance  of  such  conspiracy, 
and  hence  of  probative  force  towards  the  establishment  of  it.  "If  an 
act  or  declaration  is  of  such  a  character  as  to  tend  to  establish  the  ex- 
istence of  a  consiHracy,  then  it  should  not  be  excluded  merely  because 
it  is  also  of  such  a  character  as  to  bind  all  the  ccmspirators  Iw  its  con- 
sequences in  the  event  of  the  establishment  of  the  consinraqr.  Farley 
V.  Peebles,  60  Neb.  70  N.  W.  231,  cited  8  Cyc  648.  In  any  event, 
the  order  of  proof  was  within  the  sound  discretion  of  the  court,  and 
it  is  an  approved  practice  that  the  court  may  admit  the  acts  or  dec- 
larations of  the  alleged  conspirators  before  proof  of  the  conspiracy. 
Carson's  Wright  on  Criminal  Conspiracies  and  Agreements,  citing 
authorities;  Cyc.  682,  and  authorities  cited;  Wharton's  Crinunal 
Law,  1401,  notes;  Abbott's  Trial  Brief,  Criminal  Cases,  p.  318.  The 
learned  trial  court  was  careful  to  safeguard  its  rulings  with  the  con- 
stant declaration  that  this  evidence  and  like  evidence  was  relevant 
upon  the  conspiracy,  provided  the  conspiracy  was  established  and 
against  those  of  the  defendants  who  were  conspirators.  There  is  no 
force  in  the  point  that  the  procurement  of  a  false  or  fraudulent  claim 
by  Wells,  Wandell,  on  Casey  was  an  isolated  act.  The  question  is 
whether  the  act  was  in  furtherance  of  the  common  combination.  Kel- 
ley  V.  People  of  the  State  of  N.  Y.,  supra;  Commonwealth  v.  McClean, 
2  Pars.  Eq.  Cas.  (Pa.)  368 ;  Wharton's  Criminal  Law  (10th  Ed.)  1398. 
Consequently  it  was  not  error  to  admit  the  evidence  of  daimants  that 
they  never  swore  to  the  claims  before  Wandell  or  Wells,  whose  names 
nevertheless  appeared  on  jurats  afifixed  to  their  claims. 

Error  is  assigned  in  the  ruling  of  the  court  on  page  670,  vol.  2,  of 
the  "case,"  in  that  the  court  admitted  against  the  appellants  certain 
books  and  entries.  This  was  the  Black  Book.  The  book  was  kept  by 
the  defendant  McMahon  as  a  history  of  the  sewer  claims.  The  book 
was  offered  in  evidence  at  page  676  at  the  suggestion  and  on  the  con- 
sent of  McMahon's  counsel.  But  the  counsel  for  the  appellants  ob- 
jected on  the  ground  that  there  was  no  foundation  laid  for  it,  either 
under  the  indictment  or  in  the  proof.  Hie  court  ruled: 

"Tbe  bo(*  la  received  In  evidence,  but  tUDly  sncta  ports  aa  relate  to  the  mat- 
ten  bere  in  lasne  or  wblcb  taave  been  testified  to  hen.  It  must  not  be  received 
as  to  any  time  pr\OT  to  the  statute  of  limitations." 

Hie  counsd  for  McMahon  dien  said:  He  would  reserve  his  objec- 
tion if  there  was  a  limit  "It  would  be  valuable  for  me  to  have  it  in." 

*Tbe  Ooort:  When  either  side  objects,  X  must  guard  my  ruling  so  as  not  to 
make  It  imprtqter  under  that  objection.  Therefore  I  take  it  that  the  book  is 
In  evidence  regarding  claims  simply  which  have  been  presented  here.  Put  It 
in  within  the  time  covered      the  Indictment 

"The  District  Attorney :  Then  I  offer  from  page  4,  beginning  April  14, 1904. 
and  all  other  entries  in  the  book  that  do  not  antedate  fbMt  date.  The  Indict- 
ment was  filed  February  6,  1906. 

"Counsel  for  the  Appellants:  We  do  not  raise  any  objection  on  the 
ground  of  the  statute  of  ItmitationB.  My  position  Is  I  irimply  regard  the  oi- 
tries  of  these  people  In  another  office  as  absolutely  Incompetent  aa  against  my 
clients. 
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"The  Court:  So  far  as  these  mtrles  abow  anTtUng  that  luis  been  dtme  In 
the  past  aa  relating  to  a  past  transaction,  It  la  limited  to  tlut.  and  to  that 
alcm^  of  the  person  who  makes  the  entry  or  staten^t,  and  bo  I  hare  ruled 
regarding  the  reports.  Of  course,  It  may  be,  If  the  report  is  made  In  the  line 
of  duty,  the  entries  made  In  the  line  of  dnl7>  although  it  does  not  contain 
something,  some  one  has  said  or  done,  and  ft  may  be  a  present  act  or  state- 
ment which  conld  be  admissible  as  agalnat  others  conspiring,  but  to  be  per- 
fectly safe,  as  I  have  b^ore  stated,  whem  a  report  or  book  contains  any  atato* 
ment  of  a  past  deed  or  a  past  statement  or  transaction  6n  behalf  of  any 
claim,  we  will  take  It  as  at^Unst  the  person  making  the  atatem^t  or  claim. 
I  have  made  that  statement  before;  and  I  want  to  have  It  plain." 

Turning  back  to  the  ruling  now  objected  to,  I  find  that  the  ruling 
was  made  as  to  an  inquiry  relative  to  certain  claims  presented  by  the 
defendant  Miles  filed  in  the  department  I  think  that  the  admission  of 
these  entries  should  be  sustained  on  the  authority  of  Queen  v.  Blake, 
6  Q.  B.  126,  a  leading  case  cited  both  in  Russell  on  Oimes,  boc^  2, 
c  24,  p.  532,  and  also  in  1  Phillips  on  Evidence  (Cowan,  Hill,  and  Ed- 
wards' Notes).  I  find,  further,  that  on  page  1070  of  volume  8  Ihe 
learned  counsel  for  tiiese  appellants  said : 

"I  want  that  hot*  all  In  evidence. 
"The  District  Attorney :   It  is  all  In  then. 

'"Hie  Court :  Both  counsel  request  that  the  Black  Book  go  In  as  from  the 
beginning  of  these  entries. 

"The  Court :  No  objectlw.  The  book  referred  to  aa  the  Blacb  Book  through- 
out the  case  is  In. 

'MDounsel  for  i^^llants:  I  understand  the  others^  these  dates  beifin  at  a 
later  date." 

The  point  is  raised  that  the  learned  court  erred  in  admitting  the 
books  containing  a  record  of  these  claims.  The  purpose  of  the  evi- 
dence was  stated  by  the  learned  district  attorney  as  follows : 

"I  want  to  show  that  there  was  a  policy  adopted  under  McMahon,  whereby 
every  other  lawyer  was  not  to  get  the  same  equal  rights,  the  same  equal  ex- 
amination, the  same  degree  of  fairness,  that  Miles  waa.  I  want  to  show  that 
these  ta&i  were  instructed  In  going  out  that  Towns  ft  HcOroseln  and  other 
lawyers'  cases  what  th^  should  do  with  these  and  what  they  lOionld  do  with 
Mllea'  eases,  and  I  cannot  show  that  imlass  I  can  show  what  McMaboo  told 
these  various  examiners." 

After  a  long  colloquy  the  court  ruled  as  follows : 

**Z  will  allow  this  dmply  as  against  McMahon,  not  for  the  purpose  of  show- 
Ing  that  the  claims  were  fraudulent  or  fake  or  that  Mtlei^  dalms  were  good 

or  fake,  but  as  showing  his  attltnde  towards  the  Miles'  claim  aa  compaiM  with 
others ;  that  is  what  X  will  allow  It  for  without  indicating  In  any  way  that  It 
does  show  that  but  simply  nptm  fiiat  pn^mtitton  and  admitted  aln^ply  against 
McMahra." 

I  think  that  the  ruling  was  right.  To  sustain  this  contention  of 
favoritism  the  prosecution  offered  evidence  that  an  examiner  of  a  Miles 
claim  who  reported  against  an  allowance  was  directed  by  McMahon 
to  rewrite  his  report  for  an  allowance,  or,  if  he  reported  for  some  al- 
lowance, he  was  often  told  to  increase  the  allowance,  or  that  queries 
of  the  examiner  as  to  the  validity  of  the  claim  were  suppressed,  or, 
if  he  reported  that  the  claim  was  fraudulent,  he  was  still  directed  to 
make  an  allowance,  or  his  report  for  some  allowance  was  increased; 
&at  claims  were  taken  from  an  examiner  who  reported  adversely, 
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and  given  to  another  examiner ;  that  reports  of  fraudulent  dutns  with 
4  withdrawal  thereof  were  destroyed,  and  another  examiner  sent,  out 
who  reported  for  an  allowance;  that  McMahon  granted  subpoenas 
for  examination  in  all  cases  save  Miles,  which  he  refused;  that  in  a 
^ven  instance  of  two  fraudulent  claims  one  of  them  (Miles')  was  allow- 
ed, while  that  of  another  attorney  was  marked  "Fake" ;  that  McMahon 
sent  other  claims  for  investigation  by  the  district  attorney,  and  he  re- 
fused to  send  Miles',  although  requested  by  an  examiner;  that  every 
time  McMahon  received  a  withdrawal  from  a  claimant  represented 
by  Miles  he  notified  Miles,  and  that  all  of  tibis  course  was  pursued 
towards  Miles  alone,  and  not  to  other  attCMtieys,  and  Uiat,  on  tfie  con- 
trary, McMahon  reduced  dieir  allowances  far  below  the  average  of 
reduction  in  Miles*  cases,  or  refused  them  entirely.  Many  of  these 
acts,  if  peculiar  to  the  dahnants  represented  by  Miles,  naturally  tended 
to  show  a  studied  system  of  favoritism  to  Miles  on  the  part  of  that 
ofHcial  in  the  comptroller's  office  whose  word  went  furthest  in  the 
first  instance  as  to  the  justness  of  the  claim.  Of  course,  it  might  be 
said  that  the  mere  proof  that  a  public  officer  approved  or  allowed  a 
claim  presented  by  one  attorney  and  rejected  that  of  another  attorney 
-did  not  show  fraud  or  even  favoritism.  I  go  still  further  and  say 
that,  evoi  though  such  two  claims  an»e  out  of  the  same  casualty, 
still  the  ohe  might  be  proper  and  the  other  wrong,  or  the  official 
might  honestly  mistake,  even  to  the  extent  of  approving  the  false 
claim  and  disapproving  the  valid  claim.  But,  where  the  course,  as 
in  this  case,  was  uniform  as  to  scores  and  scores  of  claims  represented 
by  Miles  and  exclusive  of  other  claims  not  represented  by  him  arising 
from  the  same  casualty,  it  is  almost  beyond  the  limits  of  credulity 
that  the  official  honestly  believed  that  every  claim  represented  by 
Miles  should  receive  favorable  treatment  as  against  claims  for  like 
casualties  from  like  cause  not  put  into  Miles'  hands,  especially  when 
^e  determination  of  McMahon  was  almost  invariably  based  upon 
•examinations  by  others  and  their  reports,  without  any  personal  knowl- 
edge whatever  on  his  part.  It  appeared  from  analysis  of  Miles'  claims, 
■compared  with  those  of  some  other  attorneys,  that  Miles  received 
nearly  28  per  cent,  of  an  allowance,  while  none  of  the  others  received 
more  than  6  per  cent,  and  several  less  than  3  per  cent.  It  was  not 
-error  in  the  court  to  recdve  the  tabulation  by  an  expert  of  these  bodes. 
The  learned  court  said : 

"TheBG  books  1,  2,  and  the  Black  Book  have  been  examined  by  the  Jury, 
3Uge  page,  and  time  taken  In  the  examination  of  fliese  booka  wltboat  ob- 
jection, page  by  page  and  claim  by  dalm.  nearly  a  full  day.  Now,  I  can  see 
no  objection  to  having  a  statement  made  as  to  what  the  nmnber  of  these 
-elatau  are  of  the  re^ecttre  lawyers  they  saw  in  the  book  and  the  various 
-amoimtB  on  the  book  on  their  tabulated  statement  of  Items,  It  It  be  confined 
to  the  iKtoks  looked  at,  to  be  admitted,  of  oours^  as  against  McMahon,  on  the 
feqaest  of  the  district  attorney.** 

The  court  said  again: 

*'!  wtu  Inatmct  the  Jury.  If  it  er»  comes  as  a  Qoeetlim  for  the  Jury,  Chat  It 
to  not  a  qnestton  of  the  number  of  amounts  or  number  of  dalma,  but  it  Is  ft 
•question  of  their  known  falsity.  That  la  one  of  the  cfalef  eluaents  In  this 
«as&  If  you  think  this  will  influuice  the  Jury  at  all.  I  wlU  state  that  they 
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must  not  consider  tbla  as  bearing  against  Mies,  but  tbat  It  Is  offered  as 
bearliv  on  the  attitude  of  McMabon  towards  the  various  claimants.  It  is  a 
snnunaxy  of  the  books  which  they  bare  examined,  and  I  will  allow  It  tot  that 
potpose  only,  uid  I  will  Instruct  the  Jury  so  at  this  point" 

This  mere  permission  of  a  tabulation  is  well  sanctioned  by  the  prac- 
tice. Wharton  on  Criminal  Evidence,  §  166 ;  2  Wigmore  on  Eviaenoe, 
§  1230 ;  State  v.  Findley,  101  Mo.  317-223,  14  S.  W.  186,  and  author- 
ities cited;  State  of  Iowa  v.  Brady,  100  Iowa,  191-196,  69  N,  W. 
290,  36  L.  R.  A.  693,  62  Am.  St  Rep.  660,  and  authorities  cited.  The 
court  did  not  err  in  its  ruling  upon  the  reports  of  the  examiners,  for 
repeatedly  it  limited  their  admission,  and  finally  changed  the  charge; 

"AgalD,  at  this  point,  let  me  state  that  certain  r^rts  were  put  In  evl- 
deuce,  brought  out  by  one  of  the  attorney  for  the  defendants,  Mr.  Stapleton, 
I  think,  and  these  were  reports  other  than  those  made  by  Mr.  Scaulcm,  one 
of  the  defendants  and  one  of  the  alleged  conspirators.  These  were  reports 
made  on  other  cases  of  Mr.  Miles,  and  In  them  some  remarks  were  made  as  to 
tb»  opinion  of  tlie  examiners;  Imt  such  erldence  could  and  must  not  be  re* 
odved  by  you  against  Miles  and  the  other  three  as  bearing  on  the  fiklslty 
or  the  known  falsity  of  the  Miles  claims.  It  Is  no  evldenoe  against  him  and 
his  associates.  There  are  some  reports  of  Scanlon's  which  would  be  compe- 
toit  evidence  to  constder,  provided  you  find  there  was  a  conspiracy  and  Scanlon 
one  of  the  conspirators,  and  It  is  proved  by  othw  evldoice  than  these  reports 
and  the  r^rt  ires  made  In  fortberance  of  tbe  convlracy/' 

And  when  exception  was  taken  the  court  further  instructed  tfie  jury : 

"What  I  mean  to  charge  Is  if  the  jnry  first  find  from  the  evidence,  ex- 
cluding such  reports,  that  there  was  a  conq>lracy  and  that  Scanlon  was  one 
of  the  conspirators,  that  In  that  case  so  much  of  his  report  as  is  a  furtherance 
of  the  conspiracy  and  the  purpose  of  It,  and  is  not  a  statement  of  anything 
said  by  some  one  else,  or  a  statement  of  something  done  by  somebody  else,  may 
be  received  as  evidence  against  all  the  conspirators.   I  think  that  is  the  law. 

"Counsel:  Does  your  hcmor  mean  to  charge  if  the  r^rt  contained  state- 
maits  of  what  he  learned  or  found  out  tbat  bad  occurred  prior  to  tbat  time 
tbat  that  would  be  any  evidence  against  any  of  them?" 

"The  Court :  No.  Tbat  has  been  my  ruling  throughout  the  casob  I  adhere 
to  the  same  mlli^. 

"Counsel:    Very  well,  that  is  all." 

The  further  point  is  made  that  the  verdict  should  not  stand,  for 
the  reason  that  some  of  the  oons[nrators  were  acquitted.  The  crime 
charged  is  that  of  a  conspiracy  or  combination;  and  in  such  a  case 
if  there  be  two  indicted,  while  one  cannot  be  convicted  and  the  other 
acquitted,  nevertheless  the  rule  is  quite  clear  that  it  is  not  essential 
in  a  conspiracy  that  more  than  two  should  be  convicted;  because,  as 
I  have  said  before,  a  conspiracy  is  not  a  case  where  all  must  do  every 
act  in  concert,  and  therefore  the  jury  may  determine  that  the  evi- 
dence is  sufficient  to  show  some  of  the  alleged  conspirators  guilty 
of  aomt  acts  in  furtherance  of  the  criminal  combination,  and  yet 
insufficient  to  show  odiers  guilty  of  ether  acts  in  furtherance  of  the 
combination.  Nor  is  it  illogical  beyond  the  mere  legal  aspect  of  it. 
That  required  the  preparaticm  of  the  claim  as  part  of  die  audit,  allow- 
ance, and  payment.  The  jury  may  have  been  well  convinced  that 
the  defendants  whom  they  convicted  were  guilty  of  some  of  the  acts 
in  the  preparation  of  the  claims,  and  yet  Uiat  the  individuals  whom 
they  acquitted  were  not  shown  to  be  guilty  beyond  a  reasonable  doubt 
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of  the  acts  which  ^ey  as  officials  were  required  to  do  towards  the 
success  of  the  conspiracy.  The  guilt  of  Miles  and  Wells  could  be 
established  without  the  guilt  of  McMahon  and  Scanlon.  Miles  and 
Wells  could  have  been  convicted  upon  the  testimony  of  witnesses  who 
had  never  heard  of  McMahon  or  Scanlon,  or  that  there  were  any 
persons  charged  with  the  duties  which  were  cast  upon  them.  Miles 
and  Wells  could  have  been  convicted  by  proof  of  acts  with  which 
McMahon  and  Scanlon  took  no  part,  for  their  action  began  after  the 
presentation  of  these  claims  to  the  comptroller. 

The  other  exceptions  have  been  con»dered,  although  only  the  main 
ones  have  been  discussed.  It  is  unprofitable^  if  not  impossible,  to 
review  every  exception  to  rulings  upon  evidence  in  these  1,200  jP^^^t 
which  represent  a  legal  battle  hotly  contested  at  every  point.  Suffice 
it  to  say  that  we  cannot  see  that  the  defendants  have  been  prejudiced. 
It  appears  to  me  that  the  court  held  the  balance  true,  and  presided 
with  marked  fairness  and  ability. 

The  judgment  and  order  must  be  affirmed.  All  concur,  except 
RICH,  J.,  who  dissents  in  part 

RICH,  J.  (dissenting).  I  dissent  upon  the  ground  that  the  books 
frcxn  the  comptroller's  office,  admitted  for  the  purpose  of  making  a 
comparison  between  the  sums  allowed  upon  claims  presented  by  Miles 
with  those  presented  by  other  lawyers,  were  improperly  received,  and 
that  it  was  error  to  admit  the  evidence  of  the  expert  upon  this  sub- 
ject It  cannot  be  said  that  the  jury  was  not  prejudiced  by  this  evi- 
dence, and  I  must  vote  for  a  reversal  of  the  judgment  upon  these 
grounds. 


POUQUBT  T.  NEW  YORK  CENT,  ft  H.  R  R.  GO. 

(Supreme  Court,  Appellate  Division,  Second  Departm^t   January  24,  1908.) 

MAflTBa  AND  Sebtakt—Feixow  Sbbvartb— Who  Are. 

An  architectural  draugbtsman  provided  by  bla  employer  wttb  a  room  In 
Its  building  Is  a  fellow  servant  of  one  employed  by  the  same  company  as 
operator  of  an  elevator  la  the  bailding  oaed  by  all  the  anploy^s  therein, 
as  affecting  Ifabllllr  for  Injury  to  the  draughtsman  caused  b^  the  itera- 
tor's n^Ugmce. 

[Bd.  Not&— For  cases  in  point,  see  Gent  Dig.  vol.  8^  Blaster  and  Serr- 
ant,  IS  486-M2.] 

Appeal  from  Trial  Term,  Kings  County. 

Personal  injury  action  by  John  D.  Fouquet  ^dnst  the  New  York 
Central  &  Hudson  River  Railroad  Company.  From  a  judgment  for 
defendant  (103  N.  Y.  Supp.  1105),  plaintiff  appeals.  Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  MILLER, 
and  GAYNOR.  JJ. 

Theo.  H.  Silkman,  for  appellant. 

John  C  Robinson,  for  respondent 

GAYNOR,  J,  The  plaintiff  was  employed  by  the  defendant  as 
architectural  draughtsman,  and  provided  by  it  with  a  room  upstairs 
in  its  building  known  as  the  Grand  Central  Station,  New  York  City, 
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where  its  passenger  trains  come  in  and  go  out.  He  was  hurt  by 
the  negligence  of  the  elevator  man,  also  employed  by  the  defendant^ 
while  being  carried  up  to  his  room  by  the  elevator  in  said  building, 
which  is  used  by  all  of  the  employes  of  the  defendant  who  work  in. 
rooms  or  oiHces  in  the  said  building.  The  plaintiff  and  the  elevator 
man  were  fellow  servants.  Ross  v.  N.  Y.  Cent.  &  H.  R.  R.  Co.,  5 
Hun,  488,  affirmed  74  N.  Y.  617,  without  opinion ;  McDonald  v.  Simp- 
son Crawford  Co.,  114  App.  Div.  859,  100  N.  Y.  Supp.  269 ;  Wright 
V.  N.  Y.  Cent.  &  H.  R.  R.  Co.,  25  N.  Y.  564;  Vick  v.  N.  Y.  Cent. 
&  H.  R.  R.  Co.,  95  N.  Y.  267,  47  Am.  Rep.  36;  Spees  v.  Boggs,  198- 
Pa.  112,  47  Atl.  875,  52  L.  R.  A.  933,  82  Am.  St  Rep,  798. 
The  judgment  should  be  affirmed, 

jadgmeot  and  order  affirmed,  wltb  costs.  All  concur. 


HABTINGB  T.  FBANK  TO08II7  PUBLIBHOB  fit  iL 

(Supreme  Coart,  Appellate  Dlvtslon,  Virst  Departmoit  Janoaiy  3A,  1008.>- 
1.  ADUiifisTBATOBft— GoixEonoH  AND  BIamagkuxht  ot  B6tat>— Powkbs  or* 

TEUPOBABT  ADHUnHTBATOa. 

Code  CiT.  Proc.  8  2672,  defining  the  powers  of  a  temporary  adminis- 
trator to  be  to  take  Into  his  possession  personal  property,  to  preserve  it,, 
and  to  collect  cboses  In  action,  does  not  antborlze  a  temporary  administra- 
tor to  sue  In  6Qatt7  to  hSTS  It  adjndged  that  the  estate  is  tba  owner  of  •> 
share  of  corporate  stodt,  tlie  oertiflcate  tot  wbtdi  Is  already  In  the  tem- 
porary admlnistrator'B  possession,  and  to  require  a  transfer  of  the  share 
on  the  corporate  hooka  to  the  estate. 

%.  Same— BxTXffouisHMBnT  or  Acthobitt. 

The  eutbotlty  of  a  temporary  administrator  Is  Ipso  facto  extlngalsheAi 
by  bis  appointmoit  as  executor. 

[Ed.  Note.— For  cases  In  point;  see  Cott  Dig.  toL  2^  Executors  and  Ad- 
mialstrator%  1 188.] 

Appeal  from  Special  Term. 

Acti(»i  by  George  Gordon  Hastings,  as  temporary  administrator, 
etc.,  of  Rosalie  Tousey  Hastings,  deceased,  against  Frank  Tousey 
Publisher,  a  corporation,  and  another.   Judgment  for  plaintiff,  and:* 
defendants  appeal.    Reversed,  and  new  trial  ordered. 


Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM.  CLARKE,. 
HOUGHTON,  and  SCOTT,  JJ. 

Tames  M.  Hunt,  for  appellants. 
Moi^^  J.  O'Brien,  for  respondent 


trator,  etc.,  of  Rosalie  Tousey  Hastings,  deceased,  and  asks  as  be- 
tween the  estate  of  said  deceased  and  ttie  defendant  Julia  Howe  that 
said  estate  be  adjudged  to  be  the  true  and  lawful  owner  of  one  share 
of  stock  in  the  defendant  corporation,  and  as  between  himself  an^ 
said  corporation  that  it  be  required  to  transfer  the  said  ^re  of  stock, 
on  its  bocrfu  to  said  estate. 


SCOTT,  J.  The  plaintiff  sues 


temporary  adminis- 
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The  principal  question  of  fact  litigated  in  the  case  was  as  to  the 
ownership  of  the  share  of  stock  which  concededly  was  issued  to  the 
defendant  Julia  Howe*  and  was  found  after  Rosalie  Hastings*  death 
in  a  safe  deposit  box  belonging  to  her.  The  learned  trial  justice 
has  found  as  a  matter  of  fact  that  Julia  Howe  assigned  the  certificate 
for  one  share  of  stock  to  Rosalie  Tousey  Hastings  on  or  about  June 
9,  1906,  and  that  Rosalie  Tousey  Hastings  at  the  time  of  her  death 
was  in  possession  of  said  certificate,  and  he  has  found  as  matter  of 
law  that  Rosalie  Tousey  Hastings  was  at  the  time  of  her  death  the 
.  lawful  owner  and  holder  of  said  certificate,  and  that  plaintiff  is  now 
the  lawful  owner  and  holder  thereof.  If  it  were  necessary  to  the 
dedsion  of  ^is  appeal,  we  should  find  much  difficulty  in  arriving  at 
the  conclusion^  from  the  evidence,  ^at  the  share  of  stock  in  question 
was  ever  the  property  of  Rosalie  Tousey  Hastings,  now  deceased. 
The  only  fact  tiding  to  support  that  conclusion  is  that,  after  her 
death,  the  certificate  was  found  in  her  box  indorsed  in  blank  by  the 
defendant  Howe,  who  was  a  sister  of  the  decedent  The  defendant 
Howe  was  not  permitted,  under  proper  objection,  to  testify  as  to  the 
transacticxis  between  herself  and  her  deceased  sister  resulting  in  the 
delivery  of  the  certificate  to  the  latter,  and  the  only  conq>etent  witness 
gave  evidence  to  show  that  the  certificate  was  given  by  the  defendant 
Howe  to  the  decedent  merely  for  safekeeping.  It  is  unnecessary,  how- 
ever, to  consider  the  question  of  fact  because  the  plaintiff  as  temporary 
administrator  had  no  authority  to  maintain  the  action.  Th&  general 
powers  and  duties  of  a  temporary  administrator  are  defined  by  section 
2672  of  the  Code  of  Civil  Procedure.  He  has  "authority  to  take 
into  his  possession  personal  property;  to  secure  and  preserve  it;  and 
to  collect  choses  in  action  and  for  either  of  these  purposes  he  may 
maintain  an  action  or  special  proceeding."  He  is  thus  made  merely 
a  collector  and  conservator  of  the  estate,  and  the  only  actions  Or  pro- 
<x^ngs  he  is  authorized  to  prosecute,  without  special  order  of  the  sur- 
r(^te,  are  those  which  may  be  necessary  to  reduce  to  possession  the 
assets  of  the  estate.  This  action  was  not  necessary  for  any  such  pur- 
pose. The  plaintiff  already  had  the  certificate  of  stock  in  his  posses- 
sion. It  would  add  nothing  to  his  right  of  possession,  or  to  the  estate's 
right  to  the  proporti(»iate  mterest  in  the  corporation,  to  have  the  cer- 
tificate transferred  to  plaintiff  on  the  books  of  the  corporation,  even 
if  it  can  be  said  that  a  temporary  administrator  takes  any  title  to  the 
personal  property.  It  is  not  now  necessary  to  consider  whether, 
under  any  drcimistances,  a  court  of  equity  would,  in  the  exercise 
of  its  wide  jurisdiction,  direct  that  stock  in  a  corporation  be  trans- 
ferred on  the  books  to  a  temporary  administrator.  It  is  sufficient 
that  no  circumstances  are  shown  requiring  such  a  decree  in  the  present 
case.  Even  if  plaintiff  as  temporary  administrator  had  original  au- 
thority to  commence  this  action,  the  court  should  not  have  proceeded 
to  render  judgment,  for  it  appeared  upon  the  trial  and  was  conceded 
both  parties  that  plaintiff  had  then  been  appointed  executor  of 
estate.  Whatever  authority  he  may  have  had  as  tempCMtuy  ad- 
ministrator was  ipso  facto  extinguished  upon  his  wpoiotment  as  ex- 
ecutor; and  this  without  any  formal  revocation  of  ma  letters  of  tem- 
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porary  administration.  Hence  whether  he  had  or  had  not  original 
authority  to  bring  the  action  he  had  no  authority  to  continue  it  or 
capacity  to  take  a  decree. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event  All  concur. 


MYBBS  et  aL  T.  STURGES  et  aL 
(Supreme  Oonrt;  Appellate  Division,  First  Departmoit  January  M,  190B.) 

1.  COBFOKATXOR»-SUBMBlPnOnB  TO  STOOK— ASSISBllBim. 

Prima  fade,  sabscribers  to  the  stock  of  a  corponitlcni  are  not  boond 
to  pay  assessments  on  their  8to(ft  anless  tbe  wbole  capital  bas  Iteen  snb* 
Berlt>ed  for;  but  the  implied  condition  may  be  waived  by  a  payment  of 
an  osseBsment  wltbont  objection. 

[Ed.  Note,— For  cases  in  point,  see  Coit  voL  i2,  OOTporatknu,  il 
210-231.] 

2L  Samb— AonoKs  on  SuBsoBipnons. 

lu  an  action  by  receivers  of  a  corporation  against  subscribers  to  stock 
to  recover  unpaid  asBessmenta,  tbe  defense  that  all  the  stock  has  not  been 
subscribed  for  cannot  be  takm  by  demarrer. 

8.  Sahx. 

In  an  action  by  receivers  of  a  corporation  against  subscriben  to  stock 
to  recover  unpaid  assesRmenta.  tbe  complaint  need  not  allege  that  all  the 
stock  has  been  snbscrlbed  for. 

[£!d.  Note^FOT  cases  In  pcrint,  see  Cent  Dig,  rtA.  12,  Gorpiuratlooa,  H 

400-408.1 

4.  BAIOB— LlABILITT  OF  SUBSCBIBEBS  TO  9rO0E  FOB  CORPOBATE  DEBTS. 

Subscribers  to  the  capital  stock  of  a  corporation  are  liable  for  debts 
Incurred  lu  the  process  of  organisation  or  In  preparing  to  begin  businwHS 
whether  the  capital  has  all  been  subscribed  for  or  not 

5.  Baub— REDuonoH  ov  Stock. 

In  an  action  by  receivers  of  a  corporation  to  recover  unpaid  assessments 
on  siibscTlhers  to  stock.  It  Is  no  defense  that  the  capital  stock  was  re- 
du^,  where  the  laws  of  the  state  undw  which  onporatt<H)  was 
organized  authorized  such  reduction. 

Ingrabam,  J.,  dissenting. 

Appeal  from  Special  Term. 

Action  by  Charles  M.  Myers  and  another,  as  receivers  of  the  Tele- 
phone, Telegraph  &  Cable  Company  of  America,  against  Frank  K. 
Sturges  and  others.  From  an  interlocutory  judgment  overruling  a 
demurrer  to  tiie  complaint,  defendants  appeal.  Affirmed,  with  leave 
to  withdraw  the  demurrer  and  answer. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Frank  £.  Blackwell,  for  appellants. 
Lucius  L.  Gilbert,  for  appellees. 

SCOTT,  J.  The  defendants  appeal  from  an  interlocutory  judg- 
ment overruling  their  demurrer  to  the  complaint 

The  action  is  to  recover  two  assessments  levied  on  the  stockholders 
of  the  Telephone,  Telegraph  &  Cable  Company  of  America,  a  New 
Jersey  corporation.  The  plaintiffs  sue  as  receivers  of  the  company, 
alleging  their  appointment  both  in  New  Jersey  and  in  this  state.  The 
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company  was  incorporated  in  1899  witli  an  authorized  capital  stodc 
of  $30,000,000,  <£vided  into  600,000  shares  of  the  par  value  of  $50 
each.  Of  this  stock  499,970  shares  were  offered  for  subscription,  and 
defmdants  subscribed  for  1,000  shares.  The  terms  of  subscription 
requires  the  payment  of  5  per  cent  of  the  par  value  of  shares  sub- 
scribed for,  being  $2.50  per  share  upon  subscription,  and  a  further 
6  per  cent,  on  February  1,  1900.  The  subscribers  also  agreed  to  pay 
the  balance  of  the  par  value  of  the  stock  subscribed  for  as  and  when 
called  upon  so  to  do  by  the  board  of  directors.  Certificates  of  stock 
were  to  be  issued  to  ttkt  subscribers  when  the  first  two  payments, 
aggr^tmg  $5  per  diare,  had  been  paid,  and  thereafter  the  subscribers 
were  to  be  liable  to  pay  assessments  only  upon  such  shares  as  should 
stand  on  record  in  their  names  when  the  assessment  or  call  was  made. 
The  defendants  paid  6  per  cent,  upon  subscription,  and  5  per  cent 
on  or  about  February  1,  1900,  and  received  what  was  termed  a  "tem- 
porary" certificate  of  stock ;  the  permanent  certificates  not  being  then 
ready  for  deliveiy.  The  temporary  certificate  recited  upon  its.  face 
that: 

"Tbe  holder  of  this  certificate  accepts  the  same  subject  to  liability  for  the 
payment  upon  said  shares  of  all  Installments  not  noted  as  paid  upon  the  face 
or  reverse  of  this  certificate  which  shall  be  called  by  tbe  board  of  directors 
prior  to  the  tnuuf«r  at  this  oertlflcate  upon  the  books." 

On  March  1, 1900,  and  again  on  June  12,  1900,  the  board  of  direct- 
ors levied  an  assessment  of  $2.50  per  ^lare,  botli  of  wbidi  the  defend- 
ants paid.  On  November  97,  1900,  the  directors  levied  an  assessment 
of  10  per  cent,  or  $5  per  share,  of  which  due  notice  was  given  to 
defendants,  but  whidi  they  have  refused  to  pay,  and  to  recover  which 
this  action  is  brought.  In  March,  1901,  pursuant  to  a  certain  statute 
of  the  state  of  New  Jersey,  properly  pleaded,  the  capital  stock  was, 
as  the  complaint  avers,  "duly"  reduced  to  $9,000,000;  said  decrease 
being  effected  by  reducing  the  par  value  of  the  shares  of  stock  to 
$15  per  share.  It  is  alleged  tiiat  the  company  is  insolvent  and  unable 
to  pay  its  debts,  and  that  the  payment  of  the  subscription  assessment 
herein  sued  for  is  necessary  to  help  disdiarge  said  debts.  To  support 
their  demurrer  for  insufficiency  the  defencSmts  chiefly  rely  upon  the 
lack  of  an  allegation  in  the  complaint  that  all  the  stock  offered  for 
subscription  was  subscribed  for. 

It  has  long  been  the  rule  in  this  state,  as  in  many  others,  that,  prima 
fade,  subscribers  to  the  stock  of  a  corporation  are  not  bound  to  pay 
assessments  upCHi  their  stock,  unless  the  whole  capital  of  the  ccmipany 
has  been  subscribed  for.  Bray  v.  Farwell,  81  N.  Y.  600.  In  that 
case  the  question  arose  not  upon  demurrer  to  the  complaint,  but  after 
answer  and  a  trial,  and  while  the  doctrine  upon  which  it  was  decided 
is  well  settled,  it  is  equally  well  settled  that  a  subscriber  may,  in  vari- 
ous ways,  waive  the  implied  condition  attached  to  his  subscription  that 
he  shall  be  liable  to  calls  only  when  all  the  stock  has  been  subscribed 
for,  and  among  the  acts  generally  considered  as  such  a  waiver  is  the 
payment  of  prior  assessments  without  objection.  Under  the  plan 
of  organization  outlined  in  the  complaint,  the  defendants  became  in 
the  firat  instance  subscribers  for  tbe  stock,  and  afterwards,  when  10 
106N.T.8.— 84 
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per  cent  of  tiie  par  value  had  been  paid  upon  each  share  of  the 

stock,  they  became  stockholders.  Both  by  their  original  subscription 
and  by  the  acceptance  of  the  certificate  of  stock,  they  unconditionally 
agreed  to  pay  such  assessments  as  might  thereafter  be  levied,  and, 
after  they  became  stockholders,  they  did  in  fact  pay  two  assessments 
levied  by  the  board  of  directors.  By  these  acts  they  prima  facie 
estopped  themselves  from  afterwards  objecting  that  the  whole  amount 
of  stodc  offered  had  not  been  subscribed  for,  and  that  objection,  if 
available  and  not  waived,  should  be  taken  by  answer,  and  not  hy 
demurrer,  since  the  complete  subscription  to  all  the  stock  offered  is 
not  a  condition  precedent  without  which  the  defendants'  subscription 
is  void,  althou^  a  lack  of  a  total  subscription  may  afford  a  sufficient 
reason  why  the  defendants  may  avoid  their  liability  if  th^  elect  to 
do  sa  Hence  the  current  of  authority  is  that  a  complamt  tor  an  un- 
paid assessment  need  not  all^  that  ah  the  stock  has  been  subscribed 
for,  or  anticipate  the  possible  defense  that  It  has  not  been  subscribed 
for.  Lail  v.  Mt  Steriing  Coal  Co.,  76  Ky.  32;  Duluth  Investment 
Ca  v,  Witt.  63  Minn.  638,  66  N.  W.  956. 

It  is  also  objected  that  the  company  was  not  authorized  to  com- 
mence business  and  incur  debts  until  all  of  its  capital  stock  had  been 
subscribed  for.  Bray  v.  Farwell,  supra.  It  is  true  that  the  com- 
pLsmt  alleged  that  tlu  company  has  incurred  debts ;  but  it  is  not  dis- 
tinctly alleged  that  it  has  commenced  business  or  that  the  debts  were 
incurred  in  tfie  prosecution  of  its  business.  It  may  be  that  the  debts^ 
or  some  part  of  them,  were  incurred  in  the  process  of  organization 
or  in  preparing  to  begin  business.  For  such  debts  those  who  actually 
subscribed  would  be  liable,  even  if  the  whole  capital  had  not  been 
subscribed  for.  Sal^  Mill  Dam  Corp.  v.  Ropes,  6  Pick.  (Mass.)  23. 
The  action  is  brought  directly  upon  the  agreement  to  pay  assessments 
embodied  in  the  terms  of  subscription.  It  is  therefore  one  for  a  debt 
alleged  to  be  due  to  the  corporation,  and  sought  to  be  collected  by 
its  receivers.  It  is  not  an  action  to  enforce  a  stocldiolders'  liatrilily 
under  any  statute  peculiar  to  the  state  of  New  Jersey,  nor  is  it  an 
action  to  enforce  contribution  for  the  benefit  of  creditors.  The  ob- 
jection that  the  capital  stock  was  reduced  and  that  the  defendants' 
^eement  to  pay  assessments  vas  therebv  released  is  untenable.  The 
defendants  knew  when  they  subscribed  that  the  company  was  a  New 
Jersey  corporation  to  be  governed  by  the  laws  of  that  state,  and  the 
complaint  pleads  a  statute  of  New  Jersey  authorizing,  under  certain 
conditions,  a  reduction  of  the  capital  stock,  which  as  it  is  ^l^;ed  was 
in  this  case  "duly"  effected.  When  the  defendants  subscribed  for 
and  accepted  stock  in  the  company,  they  must  be  deemed  to  have  done 
so  subject  to  the  possibility  of  a  reduction  according  to  the  law  pre- 
vailing in  the  state  of  tiie  company's  incorporation.  If  for  any  rea- 
son the  reducti<Hi  was  not  legally  accomplished,  that  objection  is  a 
matter  of  defense,  and  should  be  taken  by  answer. 

It  follows  that  die  ju(^ment  must  be  affirmed,  with  costs,  with 
leave  to  defendants  to  wittidraw  the  demurrer  and  answer  within  20 
days  upon  payment  of  the  costs  in  this  court  and  in  die  court  below. 
All  concur,  except  INGRAHAM,  J.,  who  dissents. 
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INGRAHAM>  J.  (dissenting).  I  think  the  reduction  of  the  capital 
stock  by  the  corporation  whose  rights  the  plaintiffs  seek  to  entorce 
so  changed  the  conditions  that  the  defendants  were  relieved  from  their 
obligation  to  pay  the  remainder  of  their  subscription  for  the  capital 
stock  of  the  company.  What  the  defendants  agreed  to  do  was  to 
subscribe  for  a  certain  number  of  shares  of  stock  in  a  corporation 
with  $30,000,000  capital,  and  their  subscription  was  dependent  upon 
that  amount  of  stock  being  subscribed  for.  With  that  amount  of 
capital,  the  corporation  could  profitably  transact  business,  when  a 
corporation  with  only  99,000,000  of  ca[>ital  n^ht  be  seriously  hamp- 
ered by  a  lack  of  sufficient  working  capital.  There  are  many  reasons 
why  a  subscriber  to  the  stock  of  a  corporation  might  be  willing  to 
become  a  stockholder  in  case  the  company  had  ample  capital,  when 
he  would  be  unwilling  to  become  such  a  stockholder  if  tiie  amount 
of  capital  to  be,  subscribed  would  not  be  sufficient  for  the  business 
of  the  c(Hnpany.  There  was,  therefore,  a  material  change  in  the 
conditions  brought  about  by  the  corporation  itself,  without  the  con- 
sent of  the  defendants ;  and  this,  I  think,  retieved  them  frtan  liability 
upon  their  subscripticxu 


(Snpreme  Oonrt,  An^ellate  DivlsitHi,  Secmd  Depertmaiit  Juniary  8i»  1008b) 

W^xama— BrxDiRcnB  to  Show  Ivpbobabxutt  or  TBBmcoirr. 

Defmdant,  In  an  action  for  r^t,  claiming  a  release  for  tbe  balance  of 
tlie  term  of  a  year  from  September  1st,  having  testified  that,  before  he 
moved  out  In  April,  he  told  plaintiff,  when  asking  him  for  a  release,  that 
this  was  the  renting  season,  that  the  1st  of  May  woold  be  the  time  when 
the  tenants  took  the  new  property,  and  that  plaintiff  replied  that  he  did 
not  think  there  would  be  any  trouble  In  renting  the  place  then,  plaintiff, 
to  diow  tbe  improbability  of  such  testimony,  may  show  tbat  October,  and 
not  May,  was  tbe  rentli^  time  tor  steam-heated  flats,  sncb  as  the  pran- 
Ises  In  anestlon. 

[SML  Notsw— By>r  cam  in  point,  see  Cent  Dig.  toL  BO,  Wltnowos,  i  1277.1 
Hooker,  J.,  ^nenttng, 

^)peal  from  Mtmidpal  Courts  Borough  of  Broddyn,  Third  Dis- 
trict 

Action  by  George  Esw«n  against  Edgar  R.  Hodgkinson.  From  an 
order  granting  plaintiff's  motion  to  set  aside  the  verdict  and  for  a  new 
trial,  defendant  appeals.  Affirmed. 

^gued  before  WOODWARD,  JENKS,  HOOKER.  MIDLER, 
and  GAYNOR.  JJ. 

Bruce  R.  Duncan,  for  appellant 
A.  S.  Gilbert,  for  respondent 

GAYNOR,  J.  This  is  an  action  for  rent  of  a  family  apartment 
The  lease  was  in  writing,  and  the  term  was  one  year  from  September 
1,  1906,  the  rent  payable  monthly  in  advance.  The  defendant  moved 
out  the  end  of  the  following  Afuil,  and  this  action  is  to  recover  the 
rent  thereafter.  The  defendant  answered  that  the  plaintiff  releasnl 
him  fnmi  tiie  lease  befwe  he  moved  out,  and  thus  had  the  affirmative 
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on  the  trial.  The  jury  ^ve  a  verdict  for  the  defendant,  but  the  trial 
justice  granted  the  motion  on  the  minutes  to  set  aside  the  verdict, 
and  tiie  defendant  appeals  from  that  order.  The  testimony  of  the 
defendant  that  he  asked  that  he  might  move  out  in  April  and  pay 
no  rent  thereafter  is  denied.  The  defendant  testified  that  he  told  the 
plaintiff  when  he  asked  the  latter  to  release  him,  "that  this  was  the 
renting  season,  that  the  first  of  May  would  be  the  time  when  the  ten- 
ants to<A  the  new  property,"  and  that  the  plaintiff  in  answer  "said 
he  did  not  think  there  would  be  any  trouble  m  renting  the  place  there 
now."  This  the  plaintiff  denied.  To  show  its  impro^bility  the  plain- 
tiff sought  to  prove  that  that  kind  of  property,  namely,  steam-heated 
apartments  of  a  fine  class,  were  not  rented  on  May  Ist  but  on  October 
1st,  but  the  evidence  was  excluded.  Although  the  motion  to  set  aside 
the  verdict  was  made  on  all  the  grounds  allowed  by  the  Code  of  Civil 
Procedure,  the  trial  justice  g^ranted  it  on  the  ground- that  the  exclu- 
sion of  this  evidence  was  error.  In  this  he  was  right.  October  1st 
being  the  moving  and  renting  day  for  that  kind  of  property,  it  is  im- 
pro1»ble  that  the  plaintiff  aubnitted  that  May  1st  was  the  day,  or 
accepted  that  as  a  moving  cause  for  his  consent  to  release  the  defend- 
ant on  i»yment  of  the  April  rent  The  people  who  occupy  such  apart- 
ments go  away  for  the  summer  vacation  as  a  rule,  and  therefore  do 
not  enter  into  leases  on  May  1st,  which,  it  is  said,  led  to  the  general 
change  of  the  renting  day  of  such  property  from  May  1st  to  October 
1st  years  ago.  A  fact  whidi  bears  on  the  improbabili^  of  evidence 
is  competent   Willson  v.  Law,  112  N.  Y.  636,  20  N.  E.  399. 

As  tiie  order  must  be  affirmed  for  this  reason,  it  is  not  necessary 
to  consider  whether  there  was  any  consideration  for  the  alleged  release. 

The  order  should  be  affirmed. 

Order  of  the  Municipal  Ooort  afflrmed,  with  costa.  All  ooncnr,  escept 
HOOKBB,  J.,  who  dlnenta. 

HOOKER;  J.  (dissenting).  This  action  Is  for  rent.  It  was  tried 
before  a  jury  in  the  Municipal  Court,  which  found  a  verdict  for  the 
defendant;  and  upon  the  plaintiff's  motion  the  court  set  aside  the 
verdict  upon  the  gfround  that  "the  court  erred  in  refusing  to  permit 
the  plaintiff  to  answer  the  question  as  to  whether  May  was  the  rent- 
ing season  for  this  kind  of  property  and  to  contradict  the  defendant's 
testimony  to  the  same  effect."  The  defendant  has  appealed  to  this 
court  from  the  order  setting  aside  the  verdict 

Hie  defense  was  that  the  lease  was,  by  mutual  agreement,  abrogated 
before  the  end  of  the  term.  The  whole  rent  was  paid  by  die  defend- 
ant up  to  the  time  he  claimed  such  an  agreement  was  made.  In  the 
course  of  his  evidence  as  to  the  conversation  he  had  with  the  plaintiff 
at  the  time  the  subsequent  agreement  was  made,  the  defendant  stated, 
after  explaining  to  the  plaintiff  that  he  had  lost  his  position  and  would 
be  unable  to  keep  up  the  rent,  "I  told  him  that  I  wanted  to  get  out, 
that  this  was  the  renting  season,  that  the  1st  of  May  would  be  the 
time  when  tile  tenants  took  the  new  property,  and  if  he  would  release 
me  on  the  1st  of  May  that  I  would  go  out  and  borrow  the  money 
to  pay  him  the  April  rent,  if  he  would  release  me;"  and  that  the 
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plainti£f  agreed  to  release  him ;  that  he  paid  the  April  rent  and  moved 
out  before  the  1st  of  May.  On  cross-examination,  the  defendant  was 
asked  why  he  referred  to  the  1st  of  May  as  the  renting  season  in 
his  conversaticHi  with  plaintiff,  and  he  stated  that  he  thought  the  plain- 
tiff at  that  time  of  the  year  would  be  able  to  rent  the  property,  because 
May  and  October  were  the  renting  months  at  that  time. 

Wb^  the  plaintiff  was  called  as  a  witness  he  said  on  direct  ex- 
amination that  he  knew  when  the  renting  season  of  that  kind  of  prop- 
erty was.  The  questions  "When?"  and  "Is  May  1st  the  renting  season 
for  that  kind  of  property?"  were  objected  to  by  the  defendant,  and 
the  objections  sustained.  A  little  later  in  his  direct  examination  the 
plaintiff  stated  that  he  did  not  remember  any  such  statement  by  the 
defendant  in  their  conversation  referred  to  by  the  latter  to  the  effect 
tlvit  May  1st  was  a  good  renting  season,  and  the  question  "Was  it, 
as  a  matter  of  fact?"  was  again  objected  to  by  the  defendant,  and  the 
objection  sustained.  It  is  these  rulings  of  uie  trial  judge  to  which 
reference  is  made  in  the  order  setting  aside  the  verdict  as  the  ground 
upon  which  the  order  was  made.  I  think  that  the  rulings  as  made 
upon  the  trial  were  correct  and  presented  no  error,  and  hence  do  not 
sustain  the  order  from  which  this  appeal  is  taken. 

It  is  to  be  observed  that  the  plamtiff  upon  his  direct  examination 
was  simply  asked  to  give  the  conversation  he  had  had  with  the  plain- 
tiff, and  he  assigned  as  one  of  his  arguments  to  the  plaintiff  why 
he  should  be  released  from  his  contract  of  hiring  the  fact  that  it  was 
an  opportune  time  for  the  plaintiff  to  obtain  another  tenant  The  only 
reference  made  in  the  defendant's  direct  examination  to  the  rented 
season  was  in  connection  with  his  conversation  with  the  plaintiff. 
He  was  not  asked  and  did  not  testify  upon  his  direct  examination  in 
relation  to  the  fact  as  to  whether  that  was  the  renting  season.  The 
issue  tendered  was  whether  the  defendant  had  been  released,  and  it 
was  relevant  upon  that  issue  for  the  plaintiff  to  show  that  the  con- 
versation testified  to  by  the  defendant  did  not  in  fact  take  place  or 
tiiat  any  portions  of  it  related  by  the  defendant  had  not  in  ^ct  been 
had.  It  was  relevant,  therefore,  for  the  plaintiff  to  testify,  as  he  did, 
tluit  the  defendant  said  nothing  about  the  1st  of  May  being  the  renting 
season;  but  whether  the  1st  of  May  was  in  fact  Hie  renting  season 
was  not  relevant,  for  it  did  not  dispute  the  defendant's  evidence  about 
what  the  conversation  was.  That  the  plaintiff  brought  out  upon  the 
defendant's  cross-examination  that  it  was  his  opinion  that  the  1st  of 
May  was  the  renting  season  did  not  make  the  evidence  any  more  rele- 
vant. The  issue  was  the  same,  namely,  whether  the  plaintiff  had 
*  been  released;  and  so,  even  after  the  plaintiff  had  elicited  from  the 
defendant  wl^t  the  latter's  opinion  was  in  relation  to  the  renting 
season.  Nor  was  the  evidence  relevant  to  impeach  the  plaintiff.  The 
doctrine  of  allowing  prior  inccmsistent  material  statements  has  never 
been  extended  so  far  as  this. 

It  is  quite  evident  that  the  view  I  have  expressed  in  relation  to 
the  relevancy  of  this  evidence  was  in  the  mind  of  the  plaintiff's  coun- 
sel during  the  trial ;  for  the  plaintiff  had  testified  that,  when  the  de- 
fendant leased  the  premises,  he  mentioned  to  the  plaintiff  that  he  had 
just  inherited  $5,000  and  would  be  able  to  pay  the  rent  very  nicely. 
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Just  before  the  evidence  was  closed,  the  defendant  was  recalled,  and 
upon  direct  examination  was  asked  whether  he  had  ever  stated  to 
the  plaintiff  that  he  had  an  iiAeritance  for  $5,000  or  for  any  such 
sam,  and  he  answered,  "No."  The  question  was  then  put  to  him, 
"Did  you  ever  have  an  inheritance  from  which  you  got  $5,000,  or 
any  such  sum?"  This  question  was  objected  to  by  the  plaintiff  on 
the  ground  that  it  was  irrelevant,  and  the  objection  properly  sus- 
tained. The  objection  was  doubtless  taken  and  the  ruling  made  be- 
cause the  issue  was  whether  the  defendant  had  ever  made  the  state- 
ment to  the  plaintiff,  and  not  whe&er  the  inheritance  ,  had  ever  fallen 
to  the  former. 

The  plaintiff  makes  the  point  that  the  order  setting  aside  the  ver- 
dict may  be  sustained  on  the  ground  that  the  verdict  is  a^inst  the 
weight  of  evidence.  I  have  examined  the  record  with  this  in  mind, 
but  reach  the  conclusion  that  the  point  cannot  prevail. 

The  order  appealed  from  must  therefore  be  reversed,  and  the  judg- 
ment reinstated,  with  costs. 


ACKBRMAN  T.  AGKERMAK. 
(Supreme  Gotut,  Appellate  Dlvlelon,  Second  Department  January  24,  1908.) 

X-  DlvonoE—JuiasDiCTiON— Personal  Sebvice— Fobkign  Divorce. 

Defendant,  whose  wife  resided  in  New  Tork,  brongtat  divorce  proceed- 
ings In  Florida.  An  order  for  service  of  process  by  publication  was  issued, 
and  a  decree  pro  confesso  was  made  granting  him  a  divorce.  The  record 
showed  no  personal  service  of  process  upon  the  wife,  either  within  or 
witbout  the  state  of  Ftorlda,  and  she  bad  no  notice  of  the  action  or  of 
the  appllciitloQ  for  the  decree  until  after  It  bad  been  granted  and  entered. 
Held,  ttiat  tbe  court  was  wltbont  Jurisdiction,  and  the  decree  was  Told. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  17,  Divorce.  |  221.] 

Z  &UCB~PLKADinO— AlXBQATXON  AS  TO  TUS  SiKCK  DiSCOVBST  Or  ADULTSB- 

ons  iNTsBoonBai  AixKoBD—Buut  or  Pbacttcb— Gonstbuction. 

Rule  T2  of  tbe  general  rules  of  practice,  providing  that  when  an  action 
tor  divorce  is  on  the  ground  of  adultery,  unless  It  be  averred  In  tbe  com- 
plaint, where  at  the  time  of  tbe  offense  charged  defendant  was  living  In 
-adulterous  intercourse  with  tbe  person  with  whom  the  oCFense  Is  alleged 
to  have  been  committed,  that  five  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  Intercourse  was  discovered  by  plaintiff,  and 
the  complaint  containing  such  averments  be  verified  by  plaintiff's  oath  as 
prescribed  by  tbe  Code.  Judgment  shall  not  be  rendered  for  tbe  relief 
demanded  until  plaintiff's  affidavit  be  produced  stating  n<Si  fiictB,  apples 
only  where  application  Is  made  for  divorce  In  cases  of  default;  and  has 
no  application  to  contested  actions. 

8.  GODBTS— RUUS— POWBB  TO  RCOUUTS  PKOCIDnBB. 

General  rules  of  practice  must  not  be  inconsistent  with  the  provisions 
of  the  Code ;  and  no  mle  can  enlarge  or  abridge  tbe  rl^^ts  conferred  liy 
the  Cod«  itself. 

[Ed.  Noter-For  cases  In  pidnt;  see  Gent  Dig.  toL  18,  Courts,  ||  274- 

2n.] 

4.  WoBOS  AND  Phbases— "Disco VEBT." 

"DlBcorery^  means  something  more  than  mere  suqilidtm.  It  Implies  a 
certain  degree  of  knowledge  on  the  part  of  the  person  to  be  cbarged  with 
the  consequences  of  sucb  discovery. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Pbraaeo,  vol.  2,  pp. 
30O3-2O9SJ 
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&  VivamcK  —  Pbookedxnob  —  Tna  to  BRiirct  —  Ldcitations  —  Disoovebt  or 
Aoni/mT  Chabqed. 

Defendant  deserted  plaintiff,  his  wife,  and  left  tbe  state  In  1891.  In 
1886  be  obtained  a  divorce  In  Florida,  wblch  was'  void  In  tbls  state  be- 
cause of  lack  of  Jarlsdlctlon  of  tbe  wife.  Daring  tbe  same  year  plalntUt 
heard  that  he  bad  married  again,  but  when  or  wbere  the  marriage  was 
contracted,  or  who  his  alleged  second  wife  was,  was  not  made  known  to 
ber,  and  It  did  not  appeax  that  she  ever  knew  wbere  he  was  liTlng,  except 
fliat  be  was  somewhere  in  Florida.  In  1887  be  left  ^orlda  and  disap- 
peared, and  it  was  not  until  1902  or  190S  that,  through  the  efforts  of 
plalntIff*B  brother-in-law,  acting  In  her  behalf,  he  was  located  in  Baltl'< 
more,  liTing  with  the  woman  he  had  so  married.  Held,  that  tbe  informa- 
tion conveyed  to  plaintiff,  more  than  five  years  prior  to  the  commencement 
of  her  action  for  a  divorce,  that  defendant  had  remarried,  would  not 
preclude  her  obtaining  a  divorce,  under  Code  Civ.  Proc.  {  1768,  providing 
that  a  plaintiff  is  not  entitled  to  a  divorce,  althou^  adultery  is  es- 
tablished, wbere  tbe  action  Is  not  oommenoed  wlUiln  five  Tears  after 
idalntUTs  dlscoTery  of  tbe  oflFeose  cbarged. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig.  toL  17,  IHvorceb  1 288J 

Gaynor  and  Jenks,  JJ.,  dlBsentinff. 

Appeal  from  Special  Term. 

Action  for  divorce  by  Nellie  M.  Adcerman  against  Charles  M.  Ack- 
erman.   Judgment  for  plaintiff,  and  defendant  ajmeals.  Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER.  GAYNOR, 
and  MILLER,  JJ. 

George  P.  Bredcenridge,  for  appellant. 
John  Hill  Morgan,  for  respondent 

WOODWAIU),  J.  This  is  an  appeal  from  a  judgment  granting 
to  the  plaintiff  a  decree  of  absolute  divorce  on  the  ground  of  the  de- 
fendant's adultery.  The  decree  also  awarded  the  {daintiff  alimony. 
It  appears  the  parties  were  married  in  the  dty  of  Brooklyn  in  1889, 
where  they  continued  to  live  untU  January,  1891,  when  the  defendant 
left  the  state,  and  went  to  Chicago  because  charged  with  the  commis- 
sion of  a  felony.  He  remained  there 'until  October,  1891,  when  he 
returned  to  New  Jersey,  and  stayed  a  few  days  with  his  sister,  where 
his  wife  visited  him.  From  there  he  went  to  Florida,  where  he  was 
apprehended.  Later  he  appears  to  have  been  convicted  and  confined 
fen*  three  years  in  the  Ohio  Penitentiary,  and  on  his  release  wandered 
to  Florida.  On  the  30th  of  November,  1896,  he  filed  a  bill  in  tiie 
circuit  court  of  St.  JcAms  county,  Fla.,  asking  for  an  absolute  divorce 
from  the  plaintiff,  on  the  ground  of  alleged  desertiort.  An  order  for 
service  of  process  by  publication  was  issued  the  same  day,  and  in 
February,  1896,  the  decree  pro  confesso  was  made,  assuming  to  dis- 
solve the  marriage  between  ^e  parties.  The  record  of  the  Florida  de- 
cree does  not  disclose  any  personal  service  of  process  upon  this  plain- 
tiff either  within  or  without  the  state  of  Fl<»-ida,  and  she  had  no  no- 
tice of  the  commencement  of  the  acti<m  or  of  the  a|^lication  for  the 
decree  until  after  it  had  been  granted  and  entered.  On  tiie  contrary,  it 
appears  that  in  October,  1896,  the  defendant  wrote  his  wife,  advis- 
ing her  for  tfie  first  time  he  had  procured  the  decree  in  question. 
On  October  14th  of  the  same  year  he  married  the  co-respondent,  Maud 
Ackerman,  in  Florida,  and  it  is  Icm*  alleged  adultery  with  this  person 
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that  this  action  is  tMXMas^t,  wpon  the  theory  that  the  Florida  divorce 
is  vend  as  against  this  plaintift.  The  contention  tiiat  the  decree  of  the 
Florida  courts  was  witliout  jurisdiction  and  void  is  fully  sustained  by 
the  recent  case  of  Haddock  v.  Haddock,  201  U.  S.  562,  26  Sup.  Ct. 
525,  50  L.  Ed.  867 ;  and  the  correctness  of  this  rule  does  not  appear 
to  be  seriously  questioned  by  the  counsel  for  the  defendant  in  this  ac- 
tion. It  is,  however,  seriously  urged  by  the  counsel  for  die  defendant 
that  the  judgment  of  divorce  rendered  in  this  action  cannot  be  sus- 
tained because  the  plaintiff  knew  of  the  defendant's  remarriage  more 
than  five  years  prior  to  the  commencement  of  tiiis  action,  and  relies 
upon  the  provisions  of  section  1768  of  the  Code  of  Civil  Procedure, 
and  of  court  rule  72  as  a  bar  to  this  action.  The  question  as  to  the 
knowledge  of  the  plaintiff  is  disputed  bv  counsel  for  the  plaintiff. 
IwCt  us  assume,  however,  she  had  knowledge  of  such  remarriage,  and 
of  the  adulterous  intercourse  which  followed  and  continued  down  to 
the  time  of  the  commencement  of  this  action.  Does  tluit  circumstance 
bar  a  recovery?  Section  1758  provides  as  follows: 

**In  eltber  of  the  following  eases,  the  plaintiff  Ib  not  entitled  to  a  divorce, 
although  the  adnltery  1b  established :  *  *  *  (3)  Where  there  has  been  no 
expraBB  forglTeiieBB,  and  no  volnntary  cohabitation  of  the  parties^  but  the 
action  was  not  oommenced  wlthhi  five  yean  after  the  dlBcovny,  ttie  plaio- 
tat,  of  the  offence  duuved.** 

Rule  7S  of  the  general  rules  of  practice  provides  as  follows: 

"Whei  the  action  Is  for  a  divorce  <m  the  ground  (HE  adulteiy,  unleBs  it  be 
averred  in  the  complaint  •  •  •  and  alBO,  where  at  the  time  of  the  offense 
charged,  the  d^endant  was  llvii^  In  adulterous  intercourse  with  the  person 
with  whom  the  offense  is  alleged  to  have  been  committed ;  that  five  years  have 
not  elapsed  since  tbe  commencement  of  such  adulterous  intercourse  was  dis- 
covered  by  the  plaintiff,  and  the  complaint  containing  each  averments  be  veri- 
fied by  tbe  oath  ot  the  idaintlff  in  tbe  manner  prescribed  by  the  Code,  Jndg- 
ment  ahall  not  be  rendered  for  the  relief  demanded  until  the  plaintiff's  affidavit 
be  prodnced  stating  the  above  fiictB." 

Rule  7S  relates  entirely  to  what  is  required  where  application  is 
made  for  a  divorce  in  cases  of  default,  and  has  no  technical  applica- 
tion to  contested  actions  such  as  the  one  now  under  consideration. 
If  the  rule  in  question  were  to  be  deemed  to  apply  to  contested  cases, 
it  Would  still  remain  a  question  whether  the  rule  were  in  harmony 
with  the  provisions  of  the  Code;  for,  although  general  rulw  of  prac- 
tice may  be  from  time  to  time  adopted  and  promulgated,  such  rules 
must  not  be  "inconsistent"  with  the  provisions  of  ti^e  Code,  and  no 
rule  can  enlarge  or  abridge  the  rights  conferred  the  Code  itself. 
We  are  therefore  brought  back  to  the  consideration  of  what  should  be 
the  proper  construction  of  section  1758  of  the  Code  when  sq>plied 
to  the  circumstances  of  a  case  like  this. 

If  the  defendant  in  this  case  had  continued  to  be  a  resident  of  the 
state  of  New  York  and  subject  to  the  jurisdiction  of  its  courts  so  that 
process  could  have  been  served  upon  him  at  any  time,  and  he  had 
a^|aia  married  and  continued  to  live  and  cdiatnt  with  his  second  wife 
witii  the  knowled^  on  the  plaintiff's  part  of  ttiat  relation,  and  the 
plaintiff  had  acquiesced  in  such  conduct  without  taking  steps  to  ob- 
tain a  divorce,  there  would  be  a  natural  justice  in  denying  her  the  re- 
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lief  she  now  seeks.  It  appears,  however,  that  the  defendant  absconded, 
and  for  upwards  of  15  years  has  kept  himself  witiiout  the  jurisdiction 
of  ttit  state,  and  his  exact  whereabouts  unknown  to  the  plaintiff,  al- 
though she  undoubtedly  kaew  he  was  located  stHnewhere  in  Florida. 
But  in  1897  he  left  Florida,  and  appears  to  have  gone  to  the  state  of 
Maryland,  and  it  was  some  time  in  1902  or  1903  the  plaintiff's  brother- 
in-law  located  the  defendant  at  Baltimore.  Under  such  circumstances, 
ought  an  innocent  party  be  barred  from  obtaining  a  divorce  from 
an  absconding  husband  when  he  has  left  the  state,  and  kept  his  where- 
a4>out8  concealed,  simply  because  she  may  have  learned  that  at  some 
time  more  than  five  years  prior  to  the  oommracement  of  the  action  he 
had  married  again.  A  decree  of  divorce  obtained  by  substituted  serv- 
ice of  process  upon  the  defendant  would  have  been  worthless  for  the 
purpose  of  getting  an  enforceable  personal  judgment  for  alimony,  and 
it  would  be  very  doubtful  under  the  decision  of  the  U.  S.  Supreme 
Court  in  Haddock  v.  Haddock,  201  U.  S.  562,  26  Sup.  Ct,  625,  50 
L.  Ed.  867,  whether  such  a  divorce  would  have  been  valid  for  the 
purpose  of  dissolving  the  marriage  relation.  We  should  hesitate  to 
hold  that,  under  sudi  circumstances,  the  plaintiff  is  precluded  from 
obtaining  a  divorce.  The  language  of  the  Code  does  not  in  terms  for- 
bid the  granting  of  a  judgment  in  such  cases.  It  simply  declares  that 
a  judgment  shall  not  be  granted  where  "the  action  was  not  commenced 
within  five  years  after  the  discovery,  by  the  plaintiff,  of  the  offence 
charged."  The  offense  charged  in  this  complaint  is  the  commission 
of  adultery  between  the  years  1904  and  1905 ;  so  that  the  plaintiff  has 
kept  herself  technically  within  tiie  limits  permitted  by  the  Code,  and 
she  should  be  permitted  to  prevail,  unless  the  courts  have  given  the 
section  sudi  a  construction  as  necessitates  this  court  holding  other- 
wise. The  defendant  cites  the  case  of  Williamson  v.  Williamson,  1 
Johns.  Ch.  488,  490,  where  Chancellor  Kent  wrote  the  opinion  of  the 
court  In  that  case  a  husband  having  been  absent  from  his  wife  for 
eight  years  in  a  foreign  country,  and  she,  supposing  him  to  be  dead, 
married  another  person,  and  the  first  husband  returning  and  finding 
his  wife  living  with  her  second  hu^nd,  without  taking  steps  to  pro- 
cure a  divorce,  went  abroad  again,  and  after  an  absence  of  20  years 
returned  again,  and  filed  a  bill  for  divorce.  The  court  refused  the  de- 
cree. The  statute  then  in  force  declared  "it  shall  be  lawful  for  the 
court"  to  decree  a  dissolution.  The  court  construed  the  statute  as 
not  necessarily  mandatory  in  its  provisions,  but  leaving  to  it  the  exer- 
cise of  a  sound  discretion.  The  chancellor  therefore,  giving  due  con- 
sideration to  the  natural  equities  of  the  particular  case,  declined  to  per- 
mit the  plaintiff  in  that  case  to  prevail.  This  case  was  followed  by 
that  of  Valleau  v.  Valleau,  6  Paige,  207,  where  the  husband  a  few 
months  after  his  marriage  abandoned  his  wife  and  left  the  state,  and 
the  wife  after  the  expiration  of  seven  years  in  good  faith  married  a 
second  husband,  who  died  four  or  five  years  before  the  first  husband 
filed  his  bill  for  divorce  founded  upon  such  second  marriage,  and  the 
bill  was  dismissed.  There  the  second  marriage  was  held  voidable 
merely,  but  not  void,  under  tiit  statute.  The  court  in  disposing  of  this 
last  case  assumed  to  follow  the  case  of  Williamson  v.  Williamson;  the 
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■statute  then  in  force  authorizing  the  denial  of  a  divorce  where  five 
years  had  elapsed  since  the  discovery  of  the  adultery  charged. 

It  will  be  readily  seen  that  these  decisions  are  not  necessarily  con- 
•clusive  as  to  the  interpretation  to  be  placed  on  section  1758  when  ap- 
plied to  a  case  like  the  one  at  bar*  where  the  facts  and  circumstances 
are  quite  different  We  do  not  think  these  cases  dted.  preclude  this 
court  from  holding  that  even  thou|^  the  plaintiff  had  known  of  the 
defendant's  remarriage  about  the  time  it  took  place,  and  of  his  con- 
tinued relations  with  the  co-respondent  down  to  the  time  of  her  bring- 
ing this  action,  that  she  nevertheless  would  be  entitled  to  her  decree. 
When,  however,  we  examine  the  evidence  we  must  reach  the  conclu- 
sion that  there  is  nothing  in  it  which  establishes  knowledge  on  the 
plaintiff's  part  of  the  continued  relations  which  existed  between  the 
defendant  and  his  second  wife.  The  most  that  can  be  claimed  is  that 
■s<»ne  time  in  1896  tiie  plaintiff  heard  that  tihe  defendant  had  married 
again.  When  the  marriage  was  contractecC  where  it  was  omtracted, 
-or  who  the  second  wife  was  was  not  made  known  to  her.  Neither 
-does  it  appear  she  ever  knew  where  the  defendant  was  living,  except 
in  a  general  way  somewhere  in  the  state  of  Florida.  In  1897  the  de- 
fendant departed  from  Florida  and  disappeared,  and  it  was  not  until 
1902  or  1903  that  his  whereabouts  at  or  in  Baltimore,  Md.,  was  dis- 
■covered  through  the  efforts  of  the  plaintiff's  brother-in-law.  It  is 
the  fair  inference  that  the  defendant  purposely  concealed  his  where- 
abouts from  the  plaintiff.  It  cannot  be  assumed  that  the  f^intiff 
was  from  those  facts  to  be  charged  with  knowledge  of  continued 
adulterous  relations  between  the  defendant  and  the  co-respondent. 
From  the  correspondence  introduced  in  evidence,  the  plaintiff  might 
well  question  the  fact  that  any  divorce  in  Florida  had  been  obtained. 
She  had  had  no  legal  notice  of  such  a  proceeding,  and  she  might  well 
-question  the  reported  remarriage  of  the  defendant.  Or,  if  such  a 
marriage  took  place,  it  did  not  follow  that  the  parties  had  continued 
^  live  leather  as  husband  and  wife  all  tiie  years  in  questicm.  The 
plaintiff  certainly  ts  not  shown  to  have  been  in  possession  of  such 
knowledge  or  information  as  would  have  enabled  her  to  have  proved 
^  case  to  support  an  action  for  divorce,  until  she  learned  the  defendant 
was  living  in  Baltimore  with  the  co-respondent  as  his  wife.  Discovery 
means  something  more  than  mere  suspicion.  It  implies  a  Mrtain 
degree  of  knowledge  on  the  part  of  the  person  to  be  chai^d  with 
the  consequences  of  such  discovery.  Juc^  Brewer  in  the  case  of 
Marbourg  v.  McCormick,  23  Kan.  38,  43,  said: 

*"DlscoTeiy  of  the  fraud*  is  the  language  of  the  statute.  That  Implies 
Imowledge ;  and  Is  not  satinfied  by  mere  snspldon  of  wrong.  The  suspicion 
may  be  socb  aa  to  call  for  further  investlgatloii,  but  Is  not  of  Itself  a  dl»- 
-eoTery.** 

Again,  in  Parker  v.  Kuhn,  21  Neb.  413,  32  N.  W.  74,  59  Am.  Rep. 
838,  it  was  held  that: 

"The  discovery,  then,  of  which  the  statute  speaks  [that  is,  of  the  fraud], 
ts  of  evidence  or  of  evidential  facta  teedU^  to  a  btilef  In  the  fraud  and  by 
which  Its  existence  or  iieri>etration  may  be  established,  and  not  of  the  fraud 
itself  as  an  radstlng  entity.** 
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Judge  Findi,  of  our  own  Court  of  Appeals,  has  said  In  the  case 
of  Higgins  v.  Grouse,  147  N.  Y.  416,  43  N.  E.  6,  in  reference  to  the 
rule  that  should  maintain  in  cases  of  fraud : 

"I  tbink  the  tme  rale  1b  tbat,  where  tlie  circumstances  are  sucb  as  to  sug- 
gest to  a  person  of  ordinary  Intelligence  tbe  probabillly  tbat  he  has  been  de- 
frauded, a  dn^  at  Inquiry  ariaea,  a^  If  he  cuntts  that  Inquiry  whoi  It  woald 
hare  der^oped  tbe  truth,  and  shntB  hla  ayes  to  the  facta  which  call  for  invea- 
tigatlon,  knowledge  of  tbe  fraud  will  be  Imputed  to  blm.  He  will  be  hdd,  tar 
the  purposes  of  tbe  statute  of  limitations,  to  have  actually  known  what  be 
might  hare  known  and  ought  to  have  known." 

Hie  application  of  this  rule  to  the  case  in  hand  can  give  no  as- 
sistance to  this  defen<knt  in  sustaining  the  ccmtention  that  the  plain- 
tifiTs  rights  have  been  barred.  As  we  have  previously  noted,  the  most 
that  can  be  clauned  from  the  evidence  is  that  the  plaintiff  learned 
about  1896  that  the  defendant  had  remarried,  but  with  whom  such 
marriage  was  contracted  or  where  it  took  place,  or  where  the  de- 
fendant was  located  at  the  time  were  not  disclosed  to  the  plaintiff. 
She  had  no  means  at  her  command  of  verifying  the  report,  or  prov- 
ing the  remarri^e,  or  of  knowing  or  proving  that  the  parties  were 
living  together,  or  continued  their  relations,  even  if  such  a  marriage 
had  talKn  i^ce.  On  the  contrary,  it  appears  the  defendant  had  pur- 
posely concealed  all  these  things  from  die  plaintiff,  with  the  intention 
that  such  knowledge  should  not  come  to  her.  It  appears,  too,  that 
the  plaintiff  was  not  quiescent,  nor  did  she  shut  her  eyes  to  the  rumor 
which  had  reached  her,  but,  on  the  contrary,  used  such  efforts  as  were 
at  her  command  to  learn  the  f acU ;  for  it  appears  from  the  testimony 
of  her  brather-in*law,  Tos^>h  Binns,  that  from  1897  until  1902  or 
1908  he  continued  his  efforts  in  the  plaintiff's  behalf  to  find  and  locate 
the  defendant,  and  was  unsuccessftd  until  &e  latter  date.  We  thus 
see  that,  giving  the  Code  provisicm  and  the  rule  as  broad  an  inter- 
pretation as  can  be  claimed  for  them  by  the  defendant,  nevertheless 
the  evidence  does  not  disclose  a  case  wherein  the  plaintiff  should  be 
denied  the  divorce  asked. 

We  think  the  trial  court  was  right  in  its  findings,  and  that  the  judg- 
ment appealed  from  should  be  affirmed,  with  costs.  All  concur  ex- 
cept GAYNOR,  J.,  who  reads  for  reversal,  with  whom  JENKS,  J., 
concurs. 

GAYNOR,  J.  (dissenting).  It  is  provided  by  section  1758  of  the 
Code  of  Civil  Procedure  that  the  plaintiff  is  not  entitled  to  a  divorce 
when  "the  action  was  not  commenced  within  five  years  after  the 
discovery  by  the  plamtiff  of  the  offense  charged."  Where  the  adul- 
terous intercourse  is  continuous,  as  under  a  ceremony  of  marriage, 
for  instance,  the  discovery  thereof  sets  such  limitation  of  five  years 
running  from  that  date,  for  otherwise  there  would  be  no  limitation 
in  such  a  case.  This  obvious  interpretation  is  given  to  the  said  pro* 
vision  by  rule  72  of  the  Supreme  Court,  which  in  cases  of  defaults 
requires  proof  in  such  cases  "that  five  years  have  not  elapsed  since 
the  commencement  of  such  adulterous  intercourse  was  discova%d  by 
the  plaintiff." 
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In  August,  1896,  the  defendant  obtained  a  divorce  In  tiie  state  of 
Florida  by  publication  of  the  summons  on  his  wife,  this  plaintiff, 
she  being  a  resident  of  the  state  of  New  York.  The  divorce  was 
valid  in  Florida,  and  immediately  thereafter  the  defendant  married 
another  woman  in  that  state  and  has  continuously  cohabited  with  her 
as  his  wife  ever  since.  Cohabitation  between  November,  1904,  and 
October,  1905,  in  the  city  of  Baltimore,  state  of  Maryland,  where  the 
defendant  tiien  resided  and  has  continued  to  reside,  is  alleged  as  the 
adultery  herein,  and  this  actioa  was  begun  in  January,  1906. 

The  learned  trial  judge  made  a  finding  of  fact  in  substance  that 
the  plaintiff  knew  'of  the  defendant's  divorce,  and  was  informed  of 
the  defendant's  re-marriage  in  October,  1896,  by  a  letter  from  his 
mother;  that  she  had  her  brother  investigate  the  matter,  which  he 
did;  that  he  received  letters  that  the  defendant  was  re-married  and 
living  with  his  new  wife,  and  thereupon  attempted  to  have  the  de* 
fendant  indicted  for  bigamy  in  Florida;  and  that  she  often  wrote 
and  spoke  to  the  defencknt's  sisters  of  the  said  re-marriage. 

The  learned  trial  judge  says  in  his  opinion,  however,  that  the 
plaintiff  did  not  have  "evidential  facts,  provable  facts",  until  within 
five  years,  and  holds  that  the  running  of  the  period  of  limitation  does 
not  begin  to  run  until  such  facts,  i.  e.,  the  common  law  evidence  of 
the  re-marriage  and  cohabitation  necessary  to  prove  the  case  for  a 
divorce,  are  collected;  that  imtil  that  time  there  is  no  "discovery." 
But  this  is  not  the  true  interpretation  of  that  word.  It  is  not  lim- 
ited to  ^t  strict  and  narrow  meaning,  but  has  reference  to  trust- 
worthy information.  The  information  and  knowledge  which  the  pi&ia- 
tiff  had  was  no  mere  rumor;  on  the  contrary,  she  was  not  only  cred- 
ibly and  fully  informed,  but  believed  the  information.  Her  brother, 
who  was  acting  in  her  behalf,  even  tried  to  have  the  defendant  in- 
dicted for  big^amy  for  re-marrying.  The  law  gives  five  years  for  the 
plaintiff  to  collect  her  or  his  evidence  after  such  discovery,  which 
is  a  liberal  time.  It  makes  no  exception  where  the  guilty  spouse  is  a 
non-resident.  The  action  may  be  commenced  in  such  a  case  by  pub- 
lication. 

The  plaintiff's  case  is  a  hard  one,  but  it  is  an  old  and  true  saying 
that  hard  cases  make  bad  law,  and  that  we  have  to  avoid. 
The  judgment  should  be  reversed. 

JENKS,  J.,  concurs. 


COLWELL  T.  NEW  TORK,  N.  H.  A  H.  R.  CO. 
(Bopienw  Oonr^  Ai^late  Term.    January  14,  1908.) 
L  Ooum— MumoiPAL  OoxTwre — Powibs — RsinsTATXifo  Vesdiot  and  Jtmo- 

UlfT. 

Tbe  Mnoldpal  Court  being  of  purely  statutory  creation,  every  step 
taken  tq^  it  mnit  t>e  based  upon  antbori^  expressly  given  or  clearly  to  be 
iufeired  from  the  statute;  and  hence  the  vacatlnff  by  a  municipal  judge 
ot  ft  final  order  setting  sslde  a  verdict  and  Judgment  and  granting  a  new 
tilal,  and  reinstating  tbe  verdlet  and  Judgment,  was  error,  tbere  being  no 
statutory  authority  therefor. 
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In  anch  a  case,  whetber  the  opposing  party  made  speclQc  objection  was 
Immaterial,  as  the  Jarlsdiction  oC  the  court  had  been  terminated  and  Its 
powers  exhausted  when  his  first  order  was  made,  and  Its  right  to  proceed 
fartber  In  tbe  action  can  be  Qiustloned  for  tlie  first  time  on  appeal. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Charles  G.  Colwell  against  the  New  Yoric,  New  Haven  & 
Hartford  Railroad  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Revei^d,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and 
FORI),  JJ. 

William  Greenough  (C.  M.  Sheafe,  Jr.,  of  counsel),  for  appellant. 
Julian  G.  Roberts,  ^0T  respondent. 

GILDERSLEEVE,  P.  J.  Upon  the  13th  day  of  February,  1907,  the 
plaintiff  in  this  action  recovered  a  judgment  against  the  defendant, 
entered  upon  the  verdict  of  a  jury.  Upon  the  rendition  of  the  verdict 
the  defendant's  counsel  made  a  motion  to  set  aside  the  verdict  and  for 
a  new  trial,  substantially  upon  all  the  g^unds  set  forth  in  section  254: 
of  the  Municipal  Court  act  (Laws  1903,  p.  1563,  c.  580).  The  court 
entertained  the  motion,  gave  counsel  until  February  19th  in  which 
to  submit  briefs,  and  subsequently  made  an  order  setting  aside  the 
verdict  and  the  judgment  and  granted  a  new  trial,  upon  the  ground 
that  evidence  had  been  erroneously  excluded  upon  the  trial.  This  or- 
der is  not  dated;  but,  as  appears  from  a  subsequent  order,  to  which 
reference  is  hereafter  made,  the  order  setting  aside  the  verdict  was 
made  March  21,  1907.  Subsequently  the  plaintiff's  attorney,  by  a  no- 
tice of  motion  undated,  but  returnable  on  April  9,  1907,  made  a  mo- 
ti<»i  for  leave  "to  reargue  the  motion  made  b^  tiie  defendant's  at- 
torney at  the  dose  of  the  trial  herem  to  set  aside  the  verdict  of  the 
jury  rendered  herein  on  the  13th  day  of  February,  1907,  and  for  an 
order  setting  aside  the  order  *  *  *  setting  aside  said  verdict  and 
granting  a  new  trial."  This  motion  was  based  upon  the  ground,  as 
stated  in  the  affidavit  of  said  attorney,  that  "deponent  verily  believes 
that  the  justice's  ruling  on  the  trial  as  to  the  question  of  admission 
of  prior  similar  accidents  was  correct."  The  motion  for  a  reargu- 
ment  was  granted,  and  a  hearing  was  set  down  for  May  9, 1907.  The 
reargument  was  had  on  May  16,  1907,  and  on  June  3,  1907,  the  justice 
made  an  order  vacating  the  order  made  (as  stated  in  this  order)  on 
March  21,  1907,  setting  aside  the  verdict  and  granting  a  new  trial, 
and  ordering  that  "the  said  verdict  and  the  said  judgment  rendered 
thereon  be  and  the  same  is  in  all  things  restored."  This  last-mentioned 
order  was  made  upon  condition  that  the  plaintiff  should  stipulate  that 
he  would  accept  a  notice  of  appeal  from  the  order  and  the  judg- 
ment within  10  days  after  the  entry  of  the  order.  The  defendant  ap- 
peals frwn  the  judgment  thus  restored,  and  in  his  notice  of  s^peal 
states  that  he  also  appeals  fr<»n  the  order  last  named  herein,  hxtis 
bringin|f  up  the  same  for  review  upon  this  ^)peaL 

*rht  judgment  as  it  now  stands  must  be  reversed.  The  Municipal 
Court  has  no  inherent  powers,  like  those  of  the  Supreme  Court  It 
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is  a  court  of  purely  statutory  creation,  and  every  step  it  takes  must  be 
based  upon  authority  expressly  given  it,  or  at  least  can  only  have  such 
jurisdiction  as  can  clearly  and  plainly  be  seen  from  a  reading  of  the 
statute  that  the  Legislature  intended  to  confer.  By  section  254  of  the 
Municipal  Court  act  the  trial  judge  has  power  to  set  aside  the  verdict 
of  a  jury  and  to  vacate  a  judgment  upon  any  of  the  grounds  therein 
set  forth;  and  by  section  267  his  act  in  so  doing  can  be  reviewed 
upon  appeal.  Once  that  authority  has  been  properly  invdced  and  ex- 
ercised, his  powers  are  exhausted.  He  is  functus  omdo ;  and  nowhere 
in  the  Munid^  Court  act  do  we  find  the  court  given  any  power  to  re- 
instate a  verdict  or  restore  a  judgment  after  the  verdict  has  been  set 
aside  and  the  judgment  vacated.  The  wisdom  of  this  is  manifest.  The 
court  in  the  case  at  bar,  in  the  first  instance,  concluded  that  it  had 
committed  error  in  excluding  certain  testimony  offered  by  the  defend- 
ant, and  properly  and  legally  entertained  a  moticm  to  set  aside  the 
verdict  and  judgment,  and  granted  the  same.  Subsequently  ^e  plain- 
tiff, under  the  guise  of  a  motion  for  a  reaigument,  convinced  the 
court  that  the  exclusion  of  the  evidence  referred  to  was  proper,  and 
the  verdict  and  judgment  was  reinstated.  If  the  court  could  thus  re- 
verse itself  once,  it  would  have  an  equal  right  to  change  its  decision  as 
often  as  it  became  convinced  that  its  prior  conclusion  was  erroneous^ 
and  when^  then,  would  the  litigation  be  finally  terminated  ? 

The  statute  neither  gives,  nor  did  the  Legislature  contemplate  the 
granting  of,  any  such  power  to  the  Municipal  Court.  It  is  immaterial 
whether  specific  objection  to  tiie  acticm  of  the  court  in  reinstating  the 
verdict  and  judgment  was  made  by  the  opposing  party  at  the  time  of 
the  hearing  of  %e  reargument  or  not,  as  the  jurisdiction  of  the  court 
over  the  subject-matter  of  the  action  had  be«i  fully  terminated,  and 
its  powers  exhausted,  when  it  decided  the  moti<»i  made  by  virtue 
of  section  254,  supra,  and  its  right  to  proceed  further  in  the  action  can 
be  questioned  for  the  first  time  on  af^eal. 

Judgment  reversed,  and  new  trial  ordered,  with  oosti  to  ^ipellant 
to  alude  the  event  All  concur. 


OACX3IA  V.  I8D0KBL 
(Svvnm  Omrt,  ^tpellate  DItMod,  Sectnid  Departmant  January  2ft,  lDQft> 

1.  AnOBlfET  AMD  OUMMT— OOMPBWBATIOJf  AJtH  LlKf  Of  AtTOBUBT— OOBTB. 

The  costs  In  a  Judgment  belong  to  the  ollmt,  and  not  to  the  attorn^, 
In  the  absenoe  of  an  agreement  to  tlie  contrazT. 

[Ed.  N<(>te^For  caHe  in  poln^  see  Oent  Dig.  toI.  5,  Attorney  anA 
Client,  I  29S.] 

2.  Sahk. 

Where,  In  an  action  to  recover  costs  collected  by  defendant  as  plaintl(r» 
attorney,  defendant  testified  that  under  an  agreement  with  plaintiff  he 
was  to  have  one>balf  of  the  damages  recovered  and  all  of  the  taxed  costs 
for  his  compensation,  testimony  as  to  tlie  value  of  d^endanf s  servlcea 
was  competent,  for  the  purpose  of  showing  whether  or  not  the  agreement 
with  plabBtifl  was  fair  and  cmsdonable. 
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8.  Tbial— Objeotionb— Rbpetition. 

An  ob]ectk)D  to  evidence,  coming  under  the  same  rnllng  as  prevlousl; 
admitted  eridoice  objected  to  by  the  party,  Is  neither  orderly  or  proper. 
[Ed.  Not&— For  cases  In  point,  see  Cent.  Dig.  vol.  46,  Trial,  1 192.] 

4  ATTOBNIT  AKD  OUSnT— GOICPENSATIOR  OF  Attobnbt. 

In  the  abs^ce  of  an  agreement  fixing  the  attorney's  compraisatlon,  or 
of  any  evidence  and  finding  of  the  raloe  of  bis  services  as  upon  quantmn 
meruit,  tbe  amonnt  of  the  costs  as  taxed  and  paid  may  be  takoi  as  tbe 
meaanre  of  his  compensation. 

[Ed.  Not&— For  cases  In  point  see  Oent  Dig.  toL  Attorns  and 
OUent.  I  2M.] 

Hooker,  dlssentliig. 

Appeal  from  Municipal  Court  of  City  of  New  York. 

Action  by  Sarah  A.  Caccia  against  Bernard  J.  Isecke.  Judgment  for 
plaintiff,  and  defendant  appeds.  Reversed,  unless  plaintiif  stipulate 
within  10  days  to  reduce  the  damages  to  $246.87,  with  interest  from 
Tune  1, 1905,  in  which  case  the  judgment  to  be  affirmed. 

Arirued  before  WOODWARD.  JBNKS,  HOOKER,  RICH,  and 
GAYNOR.  JJ. 

Andrew  F.  Van  Thun,  Jr.,  for  appellant. 
Peter  P.  Smith,  for  respondent. 

GAYNOR,  J.  This  plaintiff  brought  an  action  on  a  life  Insurance 
policy,  and  this  defendant  was  her  attorney  therein.  On  the  first  trial 
uie  case  was  dismissed.  On  appeal  hy  the  plaintiff  the  judgment  was 
reversed,  on  the  next  trial  the  plaintiff  recovered,  on  appeal  by  the  de- 
fendant that  judgment  was  reversed,  and  on  the  next  trial  the  plaintiff 
again  recovered  and  entered  judgment  for  the  amoimt  of  the  verdict» 
$493.74,  plus  taxed  costs,  $448.68,  and  taxed  disbursements,  $105.94, 
total  $1,048.36.  The  defendant  again  ^pealed,  but  before  argument 
of  the  appeal  paid  to  the  attorney  (this  defendant)  $1,128.36  in  full. 
This  included  the  amount  of  the  said  judgment  appealed  from,  and  the 
plaintiff's  costs  of  the  appeal,  $80.  The  settlement  was  made  and  the 
money  paid  to  this  defendant  on  May  6, 190S.  Over  a  year  later,  viz.. 
on  May  28,  1906,  he  sent  to  the  plaintiff  his  check  for  $254.25  (i.  e„ 
half  of  the  said  verdict,  $246.87,  plus  bank  interest  on  it  meanwhile, 
$7.38),  and  kept  the  other  half,  and  all  of  the  said  costs,  $528.68  (i.  e., 
$448.68  included  in  the  judgment  and  $80  on  appeal),  and  also  the 
said  disbursements,  for  himself.  In  brief,  he  kept  $881.49  and  gave 
the  plaintiff  $246.87. 

Of  the  amount  he  kept,  the  sum  of  $105.94  was  the  amount  of  the 
said  taxed  disbursements,  which  he  was  entitled  to  retain,  for  he  had 
paid  the  disbursements.  This  left  him  $775.55  clear  for  his  services. 
But  this  action  is  to  recover  the  amount  of  the  said  taxed  costs  which 
he  retained,  viz.,  $448.68,  the  additional  $80  not  being  sued  for.  The 
summons  and  complaint  were  for  $500,  but  the  plaintiff  restricted  his 
claim  to  this  amount  on  the  trial.  The  defendant  pleaded  a  general 
denial,  and  the  defences  of  payment  and  accord  and  satisfaction.  The 
Justice  gave  the  plaintiff  judgment  for  the  full  amount  claimed 
This  adjustment  would  leave  the  defendant  $326.87  clear  for  his  serv- 
ices, besides  the  said  $106.94,  the  amount  of  his  disbursements. 
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The  costs  in  a  judgment  belong  to  the  client  and  not  to  the  attorney 
in  the  absence  of  an  agreement  to  the  contrary.  Earley  v.  Whitney, 
106  App.  Div.  399,  94  N.  Y.  Supp.  728.  The  plaintiff  therefore  made 
out  her  case  by  proving  that  the  defendant  kept  the  costs.  The  defend- 
ant's general  denial  obviously  failed,  for  he  collected  the  costs  and 
kept  them.  His  defence  of  payment  failed,  for  he  never  paid  them 
to  the  plaintiff.  His  defence  of  accord  and  satisfaction  failed,  for  he 
did  not  even  attempt  to  prove  it  on  the  trial.  The  plaintiff  was  there- 
fore entitled  to  judgment,  except  that  the  defendant  was  allowed  to 
testify  without  objection  that  he  had  made  an  agreement  with  the 
plaintiff  after  the  first  trial  that  he  was  to  have  one-half  of  the  dam- 
ages that  mij^t  be  recovered,  and  all  of  the  taxed  costs;  for  his  ccmi- 
pensation.  ^is  the  plaintiff  denied ;  and  the  Justice's  dedston  in  favdr 
of  the  plaintiff  cannot  be  said  to.  be  against  the  weight  of  evidence. 
The  defendant  next  testified  that  his  services  were  worth  $750  or  $800. 
The  question  calling  for  this  was  objected  to  by  the  plaintiff  on  the 
carefully  stated  ground  that  it  was  "incompetent  and  immaterial  for 
the  reason  that  the  defendant  is  contending  that  he  has  a  contract,  and 
he  is  attempting  to  prove,  I  presume,  quantum  meruit."  This  may  or 
may  not  have  been  a  good  objection,  but  the  Justice  was  not  allowed 
to  rule  on  it,  for  defendant's  counsel  disclaimed  that  he  was  seeking 
to  prove  quantum  meruit,  saying  ^at  he  was  "attempting  to  prove 
whether  it  is  a  fair  and  conscionable  contract,"  whereupon  the  evi- 
dence was  allowed.  It  was  deemed  and  apparently  was  competent  and 
necessary  for  the  puipose  for  which  it  was  thus  restricted,  offered  and 
received,  because  of  a  recent  decision.  Morehouse  v.  Brooklyn 
Heights  R.  Co.,  185  N.  Y.  520,  78  N.  E.  179.  Another  attorney  gave 
the  same  evidence  afterwards.  It  was  not  objected  to.  nor  was  it  nec- 
essary nor  would  it  have  been  orderly  to  object  to  it,  for  it  came  under 
tibe  same  ruling  as  the  previous  testimony  of  the  defendant  oa  that 
head. 

This  is  a  case,  however,  in  which  the  amount  of  the  costs  as  taxed 
and  paid  may  be  taken  as  the  measure  of  the  attorney's  compensation, 
in  the  absence  of  an  agreement  fixing  the  same,  or  of  any  evidence  and 
finding  of  the  value  of  his  services  as  upon  quantum  meruit  The  re- 
covery should  therefore  be  reduced  accordingly. 

The  judgment  is  reversed,  unless  the  plaintiff  stipulate  within  ten 
days  to  reduce  the  damages  to  $246.87,  with  interest  from  June  1, 
1905,  in  which  case  it  is  affirmed,  without  costs  to  either  party  here. 

Judfrment  of  the  Mtmlcipal  Court  revereed,  and  new  trial  ordered,  costs 
to  abide  the  event,  unless  tbe  plaintiff  stipulate  within  10  days  to  reduce  the 
damages  to  f246^7,  with  interest  from  June  1,  1900,  in  which  case  It  la  afflrm- 
ed.  without  coats  to  either  party  here.  All  concur,  ezo^t  HOOKER,  J.,  who 
dissents. 

HOOKER,  J.  (dissenting).  The  defendant,  as  attorney  for  the  plain- 
tiff, brought  an  action  on  a  policy  of  life  insurance  against  the  Pru- 
dential Life  Insurance  Company.  The  first  trial  resulted  in  a  nonsuit, 
the  plaintiff  appealed,  and  the  judgment  was  reversed.  The  second 
trial  resulted  in  a  verdict  for  the  plaintiff,  the  defendant  appealed, 
and  the  judgment  was  again  reversed.   The  tliird  trial  resulted  in  au- 
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other  judgment  for  the  plaintiff,  the  defendant  appealed,  but  before 
the  argument  of  the  appeal  the  plaintiffs  claim  was  settled  by  the  pay- 
ment of  the  sum  of  $1428.36  to  the  defendant  in  this  case  by  the  insur- 
ance ccHnpany.  This  sum  represented  the  face  of  the  policy,  $500, 
together  with  the  costs  and  disbursements  of  the  plaintiff  upon  the 
three  trials  and  the  two  appeals.  Hie  defendant  in  this  case  acted  as 
the  plaintiff's  attorney  through  the  entire  litigation  and  personally 
conducted  the  trials  and  appeals.  After  the  settlement  with  the  in- 
surance company,  he  remitted  the  sum  of  $254.25  to  ^e  plaintiff  and 
kept  the  balance  of  the  amount  paid  by  the  insurance  company  upon  the 
settlement  to  reimburse  him  for  the  expenses  tiiat  he  had  had  and  to 
pay  him  for  his  services.  To  and  including  the  third  trial  the  disburse- 
ments which  had  been  paid  by  the  defendant  in  this  action  had  amount- 
ed to  considerably  more  than  $105.94. 

This  action  is  to  recover  from  the  attorney  the  sum  of  $500,  money 
had  and  received ;  the  plaintiff  claiming  he  wrongfully  retained  out 
of  the  settlement  of  her  action  against  the  insurance  company  even 
more  than  that  sum.  The  plaintiff  has  had  judgment,  the  effect  of 
which  is  to  determine  that  the  defendant  is  entitled  for  his  services 
in  the  prior  action  to  about  $300,  and  such  a  result  shocks  the  sense  of 
justice.  In  other  words,  if  this  judgment  is  permitted  to  stand,  the 
plaintiff  will  receive  the  full  amount  of  her  claim  and  about  $300  in 
addition. 

The  plaintiff's  evidence  was  to  the  effect  that  she  employed  the  de- 
fendant as  her  attorney  to  bring  the  action  against  the  insurance  com- 
pany and  that  neither  then  nor  later  was  any  arrangement  made  between 
them  as  to  fht  amount  of  his  compensation.  One  of  the  implied  terms 
of  the  c(mtract  of  retainer  was,  therefore,  that  he  should  receive  fair 
and  reasonable  compensation.  She  proved  the  amount  collected  from 
the  insurance  company,  the  amount  paid  her  the  defendant  on  the 
settlement,  and  rested.  The  defendant  testified  in  detail  to  the  serv- 
ices he  performed,  and  both  he  and  the  attorney  who  had  defended 
the  insurance  company  testified  that  the  defendaht's  services  were 
fairly  worth  between  $750  and  $900.  The  Municipal  Court  was,  of 
course,  not  bound  by  this  evidence  of  value ;  but  in  view  of  the  large 
amount  of  services  that  were  actually  performed,  and  the  results  ob- 
tained and  the  evidence  of  value  in  the  recc»-d,  I  feel  it  our  dear  duty 
to  reverse  this  judgment  as  against  the  waght  of  evidence. 

The  view  I  have  taken  of  the  question  as  presented  by  the  record 
renders  it  unnecessary  for  us  to  discuss  the  effect  of  the  defendant's 
evidence  of  the  special  contract  regarding  the  amount  of  his  com- 
pensation, which  he  testifies  he  entered  into  with  the  plaintiff  after  the 
first  trial  and  before  the  first  appeal  of  the  insurance  case.  Even 
under  the  theory  upon  which  plaintiff  tried  this  case,  the  defendant  is 
entitled  to  fair  and  reasonable  compoisation  for  his  services;  and 
this  reward  he  cannot  reap  if  the  judgment  appealed  from  is  allowed 
to  stand. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered;  costs 
to  abide  tiie  event 
lOBN.T.8^-86 
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(Bddtoiim  Conr^  Airpellate  DItIbIoo,  First  Department    January  24,  1M8.> 

1.  Sales— AonoN  roa  Pbicx  ob  Talus— PixADino—CoupunTT. 

The  complaint  Id  an  action  for  goods  sold  and  deliTered  most  allege  the 
agreed  price  or  the  value  of  the  goods,  since  one  or  the  other  must  be 
proved. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  4S,  Sales,  I  99S.] 

2.  Monr  LEHT-PLKADina. 

Money  Is  presumed  to  be  of  its  face  valuer  and  therefore  only  th» 
amount  advan^ied  need  be  alleged  in  pleading. 

8.  Plkadino— Allkoationb  of  Fact— Gonolusiohb  or  Law. 

An  allegation  In  a  pleading  that  a  certain  sum  rmalns  doe  is'au  al- 
legation of  a  conclusion  of  law  only,  and  not  of  a  fact 
[EkL  Note.— For  cases  in  point  aee  Cent  Dig.  voL  88^  Pleading  |  ISJ 

4.  Account  Statbd— Aoiions— Plkadino— Couplaiivt. 

Where  a  complaint  falls  to  state  a  cause  of  Action  for  goods  sold  and  de^ 
livered,  because  It  does  not  allege  the  agreed  price  or  value  of  tbe  goods,  and 
it  Is  not  framed  u  a  complaint  <m  an  acoonnt  stated,  allegations  that  an 
ttemlzed  account  was  furnished  deftodant  and  that  he  made  partial  pay* 
ments  thereon,  do  not  malie  It  sufficient  on  demurrer. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Christ(^er  Sparks  against  Benjamin  P.  Ducas.  From, 
an  interlocutory  judgment  overruling  a  demurrer  to  the  complaint, 
defendant  appeals.   Reversed,  and  demurrer  sustained. 


Argued  before  PATTERSON.  P.  J.,  and  INGRAHAM,  CI*ARKE^ 
HOUGHTON,  and  SCOTT.  JJ. 

Jay  C  Guggenheimer,  for  appellant. 


Robert  L.  Cutting,  for  respondent 

HOUGHTON,  T.  The  complaint  alleges  that  the  plaintiff's  assign- 
ors furnished  to  defendant's  wife  and  infant  diild  certain  necessary 
wearing  apparel,  and  advanced  to  them  moneys  for  certain  necessary 
eiqKnses.  The  complaint  is  framed  in  a  twofold  aspect;  the  one  being 
that  the  defendant  failed  to  provide  for  his  wife  and  child  such  neces- 
sary wearing  apparel  and  moneys*  and  the  other  that  defendant  au- 
'thorized  the  furnishing  of  such  apparel  and  the  advancement  of  such, 
moneys  to  them.  It  fails  to  state,  however,  the  value  of  the  apparel 
or  the  amount  of  money  advanced.  These  are  fatal  defects,  and  the 
demurrer  interposed  by  defendant  on  the  ground  that  the  ccnnplaint 
did  not  state  facts  suiEdent  to  constitute  a  cause  of  action  was  improp- 
erly overruled. 

In  an  action  for  goods  sold  and  delivered  the  c(»nplaint  must  allege 
the  agreed  price  or  the  value  of  the  goods.  Samson  v.  Grand  Rapids 
School  Furniture  Co.,  Bfi  App.  Div.  163,  66  N.  Y,  Supp.  815.  In 
such  an  action  the  one  or  the  other  must  be  proved,  and  hence  must 
be  alleged.  Money  is  presumed  to  be  of  its  face  value,  and  therefore 
only  the  amount  advanced  need  be  stated.  An  allegation  that  a  cer- 
tain sum  remains  due  is  an  allegation  of  a  conclusion  of  law  only,  and 
not  of  a  fact.  Tate  v.  American  Woolen  Co.,  114  App.  Div.  106,  99 
N.  Y.  Supp.  £78.  The  ccnnplaint  was  therefore  open  to  the  demurrer 
that  it  felled  to  state  facts  sufficient  to  constitute  a  cause  of  action. 
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It  is  urged  that  a  least  a  cause  of  action  is  stated  for  a  fur  coat  fur- 
nished to  &e  child,  and  for  which  the  defendant  agreed  to  pay.  Neither 
the  agreed  price  nor  the  value  of  this  article  is  alleged;  and  hence 
the  allegation  is  open  to  the  same  criticism  as  the  body  of  the  com- 
plaint. 

The  allegation  that  an  itemized  account  was  furnished  to  defendant, 
and  that  he  made  partial  payments  thereon,  does  not  cure  the  defect 
The  complaint  is  not  framed  upon  an  account  stated,  and  the  respond- 
ent by  his  brief  expressly  disclaims  that  such  is  his  form  of  action. 

The  interlocutory  judgment  overruling  the  demurrer  must  be  re- 
versedt  with  costs,  and  the  demurrer  sustained  with  costs,  with  leave 
to  the  plaintiff  to  amend  his  complaint  upon  payment  of  the  costs  of 
this  court  and  of  the  court  below.   AH  concur. 


CARPENTER  et  al.  v.  ATLAS  IMF.  CO. 

<Snpran6  Court,  Appellate  Dlvtston,  Second  D^Murtnient  January  24,  1908.) 

Bboksbs— Right  to  GoianssioHfH-MoDinoATioN  ox  Conthact. 

Where  plalntUte  were  ^ployed  to  sell  all  defendant's  land  for  $70,000, 
at  the  OBual  commlBsions,  but  were  able  to  find  purchasers  for  only  two 
pieces  of  the  land,  and  after  lapse  of  a  reasonable  time  defendant,  Inde- 
pendently of  plaintiffs,  sold  the  two  tracts  to  the  purchasers  they  had 
found,  the  balance  not  being  sold,  plaintiffs  are  not  entitled  to  commls- 
ehms  for  tlie  two  pieces,  tlie  contract  not  having  bem  modified,  and  tliere 
being  no  erldenoe  of  a  change  thereof  by  implication,  without  whidi  plaln- 
tlffs  must  show  performance  of  the  entire  contract 
[Ed.  Note^For  cases  In  point,  see  Gent  Dig.  vol.  8,  Brolcers,  H  70-72.] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Edward  T.  Carpenter  and  another  against  the  Atlas  Im- 
provement Company.  From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.  Reversed,  and  new  trial  granted. 

Argued  before  WOODWAJO),  JENKS,  HOOKER,  MILLER, 
and  GAYNOR,  JJ. 

H.  Aaron,  for  appellant. 

H.  T.  Dykman,  for  respondents. 

PER  CURIAM.  The  plaintiffs  were  employed  to  sell  the  real  es- 
tate owned  by  the  defendant  at  White  Plains  for  $70,000  at  the  usual 
commissions.  No  modification  was  made  of  the  contract  of  employ- 
ment, nor  was  there  any  evidence  from  which  this  court  could  find 
that  the  contract  was  changed  by  implication.  The  plaintiffs  were  to 
sell  the  entire  parcel,  but  were  able  to  find  purchasers  for  only  two 
portions  of  the  whole.  After  the  lapse  of  a  reasonable  time,  the  de- 
fendant, independently  of  the  plaintiffs,  sold  the  two  portions  to  the 
purchasers  the  plaintiffs  had  found.  The  balance  had  not  been  sold 
when  this  action  was  begun.  The  plaintiffs  have  had  judgment  for 
commissions  on  the  two  portions  sold.  We  think  the  learned  referee 
fell  into  error  by  holding  that  the  contract  of  employment  was  changed 
by  implication. 
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The  familiar  principle  of  law  that,  before  the  plaintiffs  can  recover 
on  such  a  contract  as  this,  they  must  show  performance  of  the  eatire 
contract,  is  applicable  to  the  facts  presented  by  the  record  here,  and 
the  judgment  must  be  reversed  for  want  of  evidence  to  sustain  it,  and 
a  new  trial  granted,  costs  to  abide  the  event 


DUBTSA  et  aL  T.  SSIMMEElBfAN  et  SL 
(Supreme  Ooort,  Appellate  DiTlrion,  Second  D^Kurtment  January  21.  1908^ 

1.  Appeal— Retivw— Decision  in  Intbbmedutb  Oourts— Qubstiohs  or  Faci. 

Under  Const,  art  6, 1  9,  and  Oode  CUt.  Proc.  I  190  et  seq.,  limiting  tbe 
Jurisdiction  of  the  Court  ot  Appeals  to  review  orders  of  titie  Appellate 
DlTislon  grantli^  new  trials  "to  orders  granting  new  trials  on  exceptions," 
the  Court  of  Appeals  is  without  jurisdiction  of  an  appeal  from  an  order 
of  the  Appellate  DItIsIod  reversing,  In  an  action  tried  by  a  Jury,  a  Judg- 
ment  entered  on  a  verdict  and  the  order  denying  tbe  motion  for  a  new 
trial  on  the  minutes,  unless  the  order  of  reversal  afflmu  on  tbe  facts  the 
order  doiying  the  motion  for  a  new  trial ;  and  hence,  where  the  ordor 
of  reversal  did  not  affirm  oa  the  facts,  It  will  not  be  amended  to  read 
that  the  reversal  was  "upon  questtona  of  law  only,"  since  such  amoid- 
ment  would  not  give  the  Court  of  Appeals  Jurisdiction. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  IMg.  vol.  8,  AK>eal  and  Error, 
H  4327-4332.1 

2.  Saw— Taui.  Bannu  Oomr. 

An  order  of  the  Appellate  Division,  revendng  on  exception  a  Judgmrat 
on  a  trial  ^  tbe  court,  IB  presumed  to  be  a  reversal  on  the  law  only,  and 
Is  reviewable  by  the  Ooort  of  Appeals,  unless  the  order  of  reversal  certifies 
that  it  Is  both  on  the  law  and  the  facts. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  rot  8,  Appeal  and  Error, 
II  4307-4S0B;] 

On  motion  to  resettle  and  amend  the  order  of  reversal.  Motion 
denied. 

See  121  App.  Div.  560, 106  N.  Y.  Supp.  237. 
Argued  before  JENKS,  HOOKER.  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

Robert  B.  Honeyman,  for  the  motion. 

Ru^  Taggart  and  Grig^,  Baldwin  &  Baldwin,  opposed. 

GAYNOR,  J.  The  plaintiffs  had  a  judgment  for  damages  upon  a 
verdict.  We  reversed  such  judgment,  and  also  the  order  denying  the 
motion  on  the  minutes  for  a  new  trial.  The  plaintiffs  now  move  that 
we  amend  our  order  to  read  that  the  reversal  is  "upon  questions  of  law 
only."  The  professed  object  of  this  is  to  enable  the  plaintiffs  to  ap- 
peal to  the  Court  of  Appeals,  but  in  this  the  learned  counsel  for  the 
plaintiffs  is  entirely  mistaken.  The  addition  of  these  words  to  our 
order  would  not  nuke  it  appealable  to  the  Court  of  Appeals ;  and  if 
we  were  to  add  thereto,  "and  not  on  the  facts,"  the  effect  would  not  be 
enlarged  or  changed.  As  the  Court  of  Appeals  has  often  pointed  out, 
and  as  we  have  been  at  much  pains  recently  to  point  out  in  the  case 
of  Brennan  v.  City  of  New  York  (Sup.)  107  N.  Y.  Supp.  455,  where  a 
judgment  in  an  action  at  law,  and  the  order  denying  the  motion  on  the 


Digitized  by  Google 


Sup.  Ct) 


VBAHX  y.  Fjura. 


minutes  to  set  aside  the  verdict  and  for  a  new  trial,  are  reversed  and 
a  new  trial  granted  by  us,  our  order  of  reversal  is  not  appealable  to 
the  Court  of  Appeals  unless  it  show  that  we  affirm  on  the  facts  the 
order  denying  the  motion  for  a  new  trial,  for  the  Court  of  Appeals  is 
without  jurisdiction  to  entertain  such  an  appeal  except  on  exceptions 
(Const,  art.  6,  §  9 ;  Code  Civ.  Proc.  §  190  ct  seq.),  and  will  not  do  so 
then  unless  it  appear  by  the  record  that  we  have  reviewed  the  case 
on  the  facts  and  affirmed  thereon.  In  equity  cases  if  our  order  of  re- 
versal do  not  contain  the  formula  that  the  reversal  is  on  both  the  law 
and  the  facts,  it  will  be  presumed  on  appeal  to  be  on  the  law  only, 
and  will  be  reviewable  by  the  Court  of  Appeals,  but  if  it  contain  such 
formula  it  will  not  be  reviewable  unless  the  Court  of  Appeals  find 
upon  examination  that  in  fact  there  was  no  question  of  fact  on  which 
the  reversal  could  have  been  made  by  us,  which  would  of  course  falsify 
the  statement  in  our  order  that  we  reversed  on  the  facts.  Hirshfeld 
V.  Fitzgerald,  157  N.  Y.  166,  61  N.  E.  997,  46  t.  R.  A.  839.  These 
are  therefore  tiie  two  simple  rules  in  respect  of  the  appealability  of  our 
orders  of  reversal  to  the  Court  of  App«ils,  viz. :  (1)  If  our  order  re- 
verse a  judgment  entered  upon  a  verdict  of  a  jury,  and  the  order  deny- 
ing the  motion  on  the  minutes  for  a  new  trial,  it  is  not  appealable  to 
the  Court  of  Appeals.  It  must  affirm  on  the  facts  the  order  denying 
the  motion  for  a  new  trial  in  order  to  be  appealable.  In  practice  this 
is  sometimes  done  by  incorporating  in  our  order  of  reversal  a  certifi- 
cate that  we  have  "examined  the  facts  and  found  no  error  therein," 
and  the  Court  of  Appeals  accepts  an  order  of  reversal  containing  this 
certificate  as  equivalent  to  an  order  affirming  on  the  facts  the  order  ap- 
pealed from  and  reversing  it  on  exceptions  only.  (2)  If  our  order  re- 
verse a  judgment  in  a  case  where  there  was  no  jury  trial,  the  reversal 
is  presumed  to  be  on  the  law  only  tmless  it  contain  the  formula  that 
it  is  both  on  the  law  and  the  facts;  so  that  unless  it  be  on  the  law 
and  the  facts,  no  special  formula  is  necessary,  but  only  a  simple  re- 
versal. 

It  is  difficult  to  see  how  there  can  be  any  confusion  of  these  two 
rules,  the  one  for  cases  of  jury  trials,  and  the  other  for  cases  of  trials 
without  a  jury ;  and  yet  the  records  of  our  courts  fully  attest  that  such 
confusion  has  long  persisted  and  still  persists  at  the  bar. 

The  motion  should  be  denied.  All  concur. 


FRANK  et  at.  T.  FRANK 

(Snpreme  Court,  Appellate  DlvMon,  Second  Department.   Janoary  24,  190S.) 

TSNDOB  AND  PUBOIUSEB— FXKFOBKANOK    Or  CONTBAOT— TiTLB    OF  VkHDOK— 
AOREEICEIVT  TO  TaEB  StTBJXCT  TO  MOBTQAOE. 

Plaintiff  agreed  to  take  the  title  to  land  subject  to  a  mortgage  bavlng  at 
least  one  year  to  run.  The  mortgage  on  the  land,  although  by  Its  terms 
It  was  for  one  year,  contained  a  clause  that  If  the  laws  for  the  taxation 
(tf  mortgages  lUionld  be  changed  so  as  to  increase  the  taxes,  and  the 
fee  owner  should  neglect  to  pay  the  same,  the  mortgagee  should  have  the 
option  to  make  the  mortgage  due  by  a  notice  of  30  days  to  the  owner. 
The  agreement  was  made  May  21,  1906,  and  Laws  190G.  p.  144T,  c.  632, 
changing  the  tax  law  by  prescrlbiiv  a  recording  tax  on  mortgage  and 
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providing  that  no  other  tax  except  a  succession  tax  should  be  levied  there- 
on, took  effect  on  July  1,  1006,  and  the  mortgage  was  recorded  thereunder 
and  the  recording  tax  paid  July  12,  lOOS.  Held,  that  the  Improbable 
contlngaicy  of  the  state  violating  Its  pledge  by  Imposing  a  different  tax  at 
the  very  next  ses^on  of  the  Legislature  did  not  substantially  detract  from 
the  terms  of  the  mortgage  that  It  was  to  mn  for  one  year,  ao  as  to  jnstlf}' 
plalntUE  In  rejecting  the  title. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Louis  Frank  and  another  against  Solomon  Frank.  Judg- 
ment for  plaintiffs,  and  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Hie  action  was  to  recover  $3,000  paid  by  the  plaintiff  on  a  con- 
tract of  purchase  of  real  property  of  the  defendant,  and  also  the 
amount  expended  in  searching  the  title. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Alexander  Rosenthal,  for  appellant 
Edward  Snyder,  for  respondents. 

GAYNOR,  J.  The  judgment  should  have  been  for  the  defendant. 
The  agreement  was  that  ^e  plaintiff  should  take  the  title  subject  to 
a  mortgage  for  $46,500  having  at  least  one  year  to  run.  The  plaintiff 
refused  to  take  the  title  for  the  reason  that  although  the  said  mort- 
gage was  by  its  terms  to  run  for  one  year,  it  contained  a  clause  that 
(in  sum  and  substance)  if  the  laws  for  the  taxation  of  mortgages  should 
be  changed,  so  as  to  increase  such  taxes,  and  the  fee  owner  should  neg- 
lect to  pay  the  same,  the  mortgagee  should  have  the  option  to  make 
the  mortgage  due  by  a  notice  of  thirty  days  to  such  owner ;  and  the 
<iuestion  whether  this  did  not  make  the  mortgage  one  having  less 
ttian  a  year  to  run  is  die  only  one  presented  to  us.  Chapter  729,  p. 
2059,  of  the  Laws  of  1905  levied  an  anntial  tax  on  all  mortgage  debts 
<m  real  property.  As  such  tax  could  be  increased  at  any  time  by  the 
Legislature,  mortgagees  had  the  said  option  clause  put  in  mortgages 
very  generally,  and  the  printed  blanks  containing  it  remained  in  use 
after  3ie  said  law  was  repealed.  Chapter  532,  p.  1447,  of  the  Laws  of 
1806  repealed  it  and  prescribed  instead  a  recording  tax  of  one  half 
of  one  per  cent  on  mortgages,  and  provided  that  no  other  tax  should 
be  levied  on  mor^ages  thus  taxed  except  the  succession  tax  (Tax  Law, 
Laws  1906,  p.  1448,  c.  532,  §  291).  This  new  law  took  effect  on  July 
1, 1906.  The  contract  in  diis  case  was  made  on  May  21,  1906,  and  it 
made  the  deed  day  July  31,  1906.  The  said  mortgage  of  $46,500  was 
recorded  and  the  recording  tax  paid  on  July  13,  1906.  If  this  prom- 
ise of  the  state  not  to  put  any  other  tax  on  such  mortgages  be  not  a 
contract  between  the  parties  to  such  mortgages  and  the  state  (which  we 
do  not  need  to  decide)  and  therefore  not  to  be  impaired  by  future  legis- 
lation, the  improbable  if  not  impossible  contingency  of  the  state  vio- 
lating its  plighted  faith  at  tiie  very  next  session  of  ^e  L^slature  did 
not  substantially  detract  from  the  terms  of  the  mortgage  that  it  was 
to  run  for  one  year.  The  case  is  similar  to  that  of  Blanck  v.  Sadlier, 
153  N.  Y.  551,  47  N.  E.  920,  40  L.  R.  A.  666.  The  case  of  Oppenheim 
V,  McGovem,  115  App.  Div.  135,  100  N.  Y.  Supp.  712,  is  not  con- 
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tndling.  It  arose  under  the  said  law  of  1906,  which  taxed  mortgage 
4ebt8  annually,  and  might  well  be  changed  at  any  time;  whereas  the 
law  of  1906  repealed  the  law  of  1905,  and  substituted  a  recording  tax 
'in  lieu  of  all  taxes  on  mortgages  (except  as  aforesaid),  and  declared 
that  no  other  tax  should  be  levied  on  a  mortgage  on  which  such  record- 
ing tax  should  be  paid.  Moreover,  the  mortgage  in  that  case  bad 
three  years  to  run. 
The  judgment  should  be  reversed. 

Judgment  reraned,  and  new  trial  granted;  casta  to  abide  the  final  award  of 
coata.  All  concor. 


In  M  WnSTHINSTBE  RIBAIAT  OOBPOBATION. 

<Siqprane  Ooort,  Aniellate  IMvlskni,  Beeond  Department  Jannair  2^  1908L) 

L  OonxHFX— FlcRiTiouB  BAn<— BvnmioB— PBumiPTioirfl. 

OoortB  may  make  Intimate  Infareneea  of  fact,  and  In  eontanpt  pfo* 

ceedings  for  fomlsblng  straw  bonds  In  proceedings  to  dfscbarge  a  mecban- 
10*6  lien,  defendants  are  not  to  be  presumed  Innocent  of  fraud  dmply  be- 
eanae  all  the  details  of  tbelr  dealings  with  the  person  famlBhlng  the 
frandnlrat  bonds  cannot  be  shown. 
[Bd.  Note^For  cases  In  point,  see  Gent  Dig.  toL  14^  Contempt,  1 188.] 

2.  Saicb— gvioawoK— fiomciawoT. 

Evidence  in  contempt  proceedings  for  furnishing  frandnlent  bond  for 
discharge  of  a  mechanic's  Uen  examined,  and  held  to  warrant  a  finding 
that  defendants  kiiew  the  bond  was  frandnlmt  whai  It  was  offered. 

[Bd.  Nota^For  cases  In  point;  see  Oemt  Dig.  ycL  iO^  Oontunpt,  U 188- 
187.] 

8.  Saw— Ficmnons  Bail— Evxdkhob— BuaoxN  ov  Paoor. 

Under  Oode  GIt.  Proc.  I  14,  sobd.  2,  making  It  a  dvll  contempt  to  pot 
In  fletitlons  baU  or  sureties  which  a  right  or  remedy  In  a  dvll  action 
Is  defeated  or  prejudiced,  where,  In  proceedli^  to  discharge  a  mechanic's 
lien,  tlie  owners  knowingly  filed  flctltions  bail,  the  bnrdm  Is  on  ttiem  to 
SKplahL  or  excuse  their  acts. 
[SkL  Note.— For  cases  in  point,  see  Omt  Dig.  toL  10,  Owtempt,  1 188.] 

^  SAICB— PeBSORS  IiIABI.E— COBFOBAnONS— OmCSBS. 

fmougb,  under  Code  Civ.  Proc.  <  14,  subd.  2,  a  **party"  to  the  action 
or  special  proceeding  may  be  punished  for  dvll  contempt  for  fnmlabing 
fleUtious  ball,  the  practice  Is  to  indnde  In  the  contempt  proceedings  those 
wbo  partldpate  in  the  acts  of  the  party;  and,  where  a  eoxperatlon  was 
moved  against  for  contempt  In  furnishing  fictitious  bail,  its  president 
was  properly  Jnduded  In  the  proceedingSL 
[Ed.  Note^For  cases  in  point,  see  Gent  IHg.  voL  W,  Otmtempt  |  87J 

8l  Saint— HBABina— Waives  of  Obal  Heabing. 

Where  the  parties  to  proceedings  for  dvll  contempt  submitted  the  case 
im  afildavlta  without  a  request  tax  a  bearing  by  oral  tsstlmonyi  they  there- 
by waived  tiielr  .right  to  snch  tiearing, 

4.  Bau- Afpeal— AssxamiXNT  ov  Bbbobs— Failttsi  to  Assian  Bteaoa— 

Waivbb. 

Where  an  order  of  imprisonment,  Imposed  in  case  of  failure  to  pay  a 
fine  for  dvll  contempt,  did  not  limit  the  duratlcHi  of  the  Imprisonmoit, 
the  QUMtlon  wUl  not  be  considered  on  f^peal,  unless  raised  tqr  the  party 
BO  sentenced. 
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Appeal  from  Special  Term,  Kings  County. 

Ai^licatuMi  by  the  Westminster  Realty  Corporation,  owner,  for  an 
ordu*  discharging  a  mechanic's  lien.  From  an  order  adjudging  the 
owners  gfuilty  of  contempt  in  furnishing  fictitious  bail,  tiiey  appeal. 
Affirmed. 

Argued  before  WOODWARD,  JENKS,  RICH,  MU^LER.  and 
GAYNOR.  JJ. 

Gilbert  W.  Minor,  for  appellants. 
Lynn  W.  Thompscm,  for  respondent 

GAYNOR,  J.  In  a  proceeding  for  the  discharge  of  a  mechanic's 
lien  on  the  property  of  the  appellant  corporation,  it  presented  and 
filed  a  bond  with  two  sureties  for  the  amount  of  the  lien,  and  obtained 
an  order  thereon  cancelling  the  same.  The  president  of  the  said  cor- 
poratkm  executed  the  said  bond  in  its  name.  The  two  sureties  were 
fraudulent  They  owned  no  property,  and  their  affidavits  of  justifica- 
tion, stating  parcels  of  real  estate  owned  by  them,  wtfe  false.  They 
were  obtained  by  one  Bough  who  was  in  the  business  of  furnishing 
straw  bonds  and  bail,  and  there  is  enot^h  in  the  moving  papers  to 
enable  a  finding  to  be  made  that  the  sud  bond  and  sureties  were  paid 
for  by  the  appellants.  It  is  not  to  be  presumed  that  they  were  furnished 
for  nothing.  The  case  is  one  of  such  gross  fraud  on  the  court  and  the 
lienor  that  the  appellants  are  not  to  be  presumed  innocent  of  such 
fraud  simply  because  it  is  impossible  to  show  ever]^  detail  of  their  em- 
ployment  ot  and  dealing  with  Bough  and  the  said  sureties.  Bough 
and  his  men  certainly  did  not  act  as  volunteers  and  for  nothing. 
Courts  do  not  shut  their  eyes  to  legitimate  inferences.  The  appellants 
obtained  a  bond  from  a  source  that  they  could  not  help  knowing 
ordinary  attention  was  fraudulent  and  corrupt,  and  the  learned  court 
below  was  warranted  in  drawing  tiie  conclusion  from  all  of  the  facts 
and  earmarks  that  they  did  know. 

The  moving  papers  were  enough  to  put  the  appellants  on  their  de- 
fence. They  presented  the  fraudulent  bond,  and  it  was  for  them  to 
excuse  themselves  for  so  doing.  This  they  failed  to  do.  The  presi- 
dent in  his  affidavit  says  nothing  of  Bough,  and  only  says  of  the  two 
sureties  that  he  had  no  "personal  acquaintanceship  with  them.  He 
abstains  from  sayinghe  knew  nothing  of  them,  and  all  explanation  of 
how  he  got  them.  The  only  other  affidavit  for  the  appellants,  Uiat  of 
their  attorney  in  the  proceeding  for  the  cancellation,  is  also  wholly  reti- 
cent on  the  same  head.  Neither  affidavit  gfives  any  facts  in  respect  of 
the  procuring  of  the  sureties ;  and  it  should  be  added  that  the  appel- 
lants never  undid  the  wrong  by  having  the  order  discharging  the  lien 
vacated,  but  have  left  it  in  force  and  token  all  of  the  benefit  of  it. 

It  is  held  of  the  practice  in  cases  of  contempts  in  Slater  v.  Merritt, 
76  N.  Y.  268,  as  stated  in  the  headnote,  that  "suspicious  circumstances 
merely  may,  if  unexplained,  be  in  some  cases  sufficient,  but  are  insuffi- 
cient when  they  are  met  by  pc^itive  and  explicit  testimony  explaining 
them  and  fully  clearing  the  party  from  all  complicity  with  the  persons 
doing  the  act."  The  facts  against  the  appellants  were  more  than  sus- 
picious. They  exposed  a  gross  fraud  on  the  court  and  the  lienor,  of 
which  the  appellants  were  the  beneficiaries,  and  remained  such  after 
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the  fraud  was  fully  exposed  in  court.  Thev  presented  and  filed  the 
fraudulent  bond,  and  make  no  explanation  of  how  they  procured  it,  or 
tending  to  show  that  tiiey  were  imposed  upon  by  Bough  or  any  one 
else. 

The  appellants  were  found  guilty  of  a  civil  contempt.  As  is  pointed 
out  in  People  ex  reL  t.  Dwyer,  90  N.  Y.  406,  the  statute  distinguishes 
between  criminal  omtempts  and  ci^  contempts,  in  that  a  "willful" 
disobedience  is  a  criminal  contempt,  while  a  mere  disobedience  l>y 
which  the  right  of  a  party  to  an  action  is  defeated  or  hindered  may  be 
a  civil  contempt  This  distinction  is  made  by  the  words  of  the  statute. 
Code  Civ.  Proc.  §§  8,  14. 

Subdivision  2  of  section  14  makes  "putting  in  fictitious  bail  or  a 
fictitious  surety/'  or  "any  deceit  or  abuse  of  a  mandate  or  proceeding 
of  the  court,"  bv  which  "a  right  or  remedy"  of  a  par^  to  a  civil  action 
or  proceeding  ma;^  be  defeated,  impaired,  impeded,  or  prejudiced,"  a 
civu  contempt.  It  is  enough  that  the  party  moving  to  punish  for  con- 
tempt show  that  the  party  moved  against  did  any  of  these  things  in 
order  to  make  it  incumt>ent  on  tiie  latter  to  explain  and  exonerate 
himself.  Tliat  the  appellants  put  in  a  fictitious  bond  and  fictitious 
sureties  is  undisputed.  The  affidavits  of  the  sureties  in  respect  of  the 
property  they  alleged  they  owned  was  wholly  fictitious ;  and  in  addi- 
tion to  that  mere  is  sufficient  evidence  to  find  that  one  of  such  sureties 
was  personated  by  another  both  in  signing  the  bond  and  making  the 
affidavit 

The  said  subdivision  in  terms  applies  only  to  "a  party  to  the  action 
or  special  proceeding"  as  punishable,  but  the  practice  has  been  to  in- 
clude those  who  participate  in  the  act  of  the  party,  and  the  president 
of  the  appellant  corporation  has  been  properly  included  in  this  pro- 
ceeding. Lawrence  v.  Harrington,  63  Hun,  195,  17  N.  Y.  Supp.  649 ; 
Matter  of  Hopper,  9  Misc.  Rep.  171,  29  N.  Y.  Supp.  715. 

The  appellants  make  the  point  that  they  were  entitled  to  have  an 
examination  by  oral  testimony.  It  is  enough  that  they  did  not  ask  for 
it,  but  on  the  contrary  rested  their  defence  on  affidavits.  If  they 
wanted  such  a  hearing  (or  interrogatories  filed,  which  is  the  regular 
practice),  they  should  have  pursued  that  course.  By  submitting  the 
case  on  affidavits  they  waived  it.  Rapalje  on  Contempts,  §  122. 

The  order  does  not  limit  the  duration  of  imprisonment  in  case  the 
fine  be  not  paid,  as  is  pointed  out  in  the  respondent's  brief,  but  as  the 
appellants  have  not  made  any  point  or  complaint  of  tiiat  we  do  not 
oMisider  it. 

The  Older  should  be  affirmed. 

Order  afflrmed.  wltb  $10  co^  and  dlabarsements.  All  conciir. 


ROCKMOBB  T.  KRAMDB  et  al. 

CStvreme  Court,  jlppellate  Term.    January  22,  1908.) 

1.  Bills  and  Noti!»— AcrnonB— Plkadiito  akd  Fboof, 

Under  a  complaint  ailing  a  written  order  drawn  against  a  building 
.  loan  and  ite  acceptance  by  d^endants,  but  containing  no  allegation  show* 
ing  that  tbe  building  loan  mortgagor  was  entitled  to  receive  any  money 
under  tbe  loan  agreement,  evidence  of  facts  tending  to  establlsta  a  cause 
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of  action  both  upon  an  original  oral  promise  to  pay  and  apon  an  eqnltabla 
assignment  of  money  dae  is  Inadmlaslble. 

[Ed.  Not&— For  cases  In  pointy  see  Cmt  Dig.  toL  7,  Bills  and  Note^ 
1  1888.] 

2.  PlUDINQ— AUENDUSNT  OT  COICPUINT— NsW  OAUSE  OT  ACTIOR. 

A  complaint  alleging  a  written  order  and  Its  acceptance  by  defendants 
cannot  be  amended  to  conform  to  proof  of  an  original  oral  pitHnlse  to  pay; 
idnce  aatsk  ■mmrtmgpt  would  Iniport  Into  the  oomiflalnt  a  now  came  oC 

action. 

[Ed.  Nota— Tor  caaes  In  point,  aee  Cent  Dig.  vol  89,  Pleading,  |i  688- 
709.] 

8.  TSZAlr-InOTBUOnONB— CONFOBMITT  TO  PLEADINGS. 

Where  a  case  Is  submitted  to  the  jury  on  two  theories  as  to  cause  ot 
action,  one  of  which  is  insofficl^tly  pleaded  and  the  other  not  pleaded 
at  all.  a  judgment  for  plaintiff  la  without  legal  basli^  and  wlU  be  reversed. 

[Ed.  Not&— For  cases  In  point,  lae  Onit  Dig.  toL  46^  THal,  H  B87-S0BJ 

Appeal  from  City  Court  of  New  York. 

Action  by  Louis  Rockmore  against  Max  J.  Kramer  and  another. 
From  a  judgment  for  plaintiff  and  an  order  denying  a  motion  for  a 
new  trial,  defendants  appeal.   Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER.  JJ. 

David  W.  Rockmore  (Charles  Strauss,  of  counsel),  for  appellants. 
Morrison  &  Schifi  (Jacob  R.  Schiff,  of  counsel),  for  respondent 

PER  CURIAM.  The  plaintiff  attempted  to  plead  a  cause  of  action 
on  a  written  order  drawn  against  a  building  loan  and  its  acceptance 
by  the  defendants.  The  complaint  contained  no  allegation  that  the 
building  loan  mortgagor  by  performance  of  his  contract  was  entitled 
to  receive  any  moneys  under  the  building  loan  agreement.  The  trial 
court  permitted  the  plaintiff,  over  the  defendants*  objection,  to  intro- 
duce evidence,  not  onl^  of  facts  not  alleged,  but  which  tended  to  es- 
tablish a  cause  of  action  both  upon  an  original  oral  promise  to  pay 
and  upon  an  equitable  assignment  of  moneys  due.  At  the  close  of 
the  trial  the  court  ordered  that  the  pleadings  be  conformed  to  the 
proof,  and,  as  the  case  was  submitted  to  the  jury  both  upon  the  theory 
of  a  written  order  and  acceptance  and  an  ori^final  promise,  this  con- 
formation must  necessarily  have  been  u|K>n  the  latter  theory. 

The  evidence  allowed  was  inadmissible  tmder  the  allegations  of 
the  c(»nplaint  The  court  was  without  power  to  grant  an  amend- 
ment wmch  imported  into  the  complaint  a  new  cause  of  action.  Hie 
case  was  sent  to  the  jury  on  two  theories,  one  of  which  was  insuffi- 
ciently pleaded,  and  the  other  not  pleaded  at  all.  To  add  to  the  con- 
fusion, the  court  insisted  on  presenting  to  the  jury  a  cause  of  action 
which  even  the  plaintiff  maintains  was  never  proven.  Under  these 
circumstances  it  is  impossible  to  found  the  judgment  upon  any  legal 
basis.  The  defendants  have  certainly  not  had  their  day  in  court,  and 
there  must  be  a  new  trial. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
appelUuit  to  abide  event 
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BBOWN  T.  CITY  OF  NEW  YOBS. 

(Si^nnie  Ooort,  Special  Term,  New  Yoik  Gounty.   Deconber  81,  190TJ 

1.  Udnioifai.  OoBPOBATiONfr— Sale  ov  Lease— Rejection  ot  Bids. 

Wtaere  tbe  tenns  of  sale  ot  a  lease  a  city  aatborlzed  a  rejection  of 
any  bid,  a  bid  could  not  be  rejected  after  Its  acceptance  and  tue  rec^pt 
By  tbe  dtr  <tf  numey  tlwrennder. 

Z,  8aii>— BTZDinOI— SumciBHOT. 

SMdoce  In  an  action  against  a  dty  to  vpeclflcally  perform  a  contract  to 
lease  land  AeJd  to  show  no  mistake  In  tbe  itescr^tlon  of  tbe  land,  and 
that  plalnUfl  purchased  what  the  city  Intoided  to  sell. 

J.  Sakb— AppBUSAX^NnnsnTX'. 

New  York  City  may  not  defeat  spedflc  p»fOnnance  of  a  contract  to 
lease  land,  because  the  sinking  fund  commlsslouers  did  not  hare  the  land 
reappraised  after  amraiding  tbe  resolution  ordering  the  sale  bo  as  to  elhn- 
Inate  a  proTlslon  authorizing  the  city  to  cancel  the  lease  at  any  time,  since 
under  Greater  New  York  Charter,  Laws  1901,  p.  79.  c.  406,  S  206,  authoriz- 
ing the  commissioners  to  lease  property,  after  appraisal,  etc.,  It  was  dis- 
cretionary with  them  whether  any  appraisal  should  be  had,  and  since  a 
city  may  not  repudiate  a  contract  upon  technical  (nnlsBlons  to  perform  col- 
lateral acts  not  of  tbe  substance  of  the  power  ^»rclsed  or  jurisdictional 
In  diaracter. 

■4.  Sua — BflSTAKK* 

A  city  may  not  defeat  specific  performance  oC  a  contract  to  lease  land 
because  Its  appraiser  appraised  the  wrong  tract,  where  there  was  no 
mutual  mistake,  and  where  it  did  not  ap(>ear  that  tbe  mistake  affected  the 
substance  of  the  cmtract,  that  plabitUt  took  any  fraudulaat  advantage 
of  the  mistake^  or  that  the  officers  ordering  tbe  sale  were  Influenced 
thereby. 

A  Sauk. 

That  plaintiff  knew  part  of  land  a  city  contracted  to  lease  to  him  was 
already  imder  lease  does  not  tend  to  show  a  mistake  as  to  the  land  In- 
tended to  be  leased,  but  mere  notice  of  a  prior  lien. 

Action  by  one  Brown  against  the  dty  of  New  York  for  specific  per- 
formance of  a  contract  to  lease  land.   Judgment  for  plaintiff. 

Baldwin  &  Blackmar  (James  h.  Bennett  and  Frederick  S.  Fisher, 
•of  counsel),  for  plaintiff. 

Francis  K.  Pendleton  (Charles  A.  O'Neill,  of  counsel),  for  de- 
fendant 

LEVENTRITT,  J.  On  April  11,  1906,  a  communication  from 
the  Washington  Heights  Hospital  was  sent  to  the  secretary  to  the  com- 
missioners of  the  sinking  fund  of  the  city  of  New  York  containing 
■a  prc^>osal  to  lease  from  the  defendant,  for  a  term  of  years,  certain 
property  owned  by  it  situated  on  the  northerly  side  of  151st  street, 
b^^nning  136  feet  east  of  Amsterdam  avenue,  consisting  of  three  lote  ' 

being  76  feet  in  width  b^  99  feet  11  inches  in  depUi.  This  pro- 
posal was  referred  to  the  official  appraiser  of  the  departmmt  of  finance, 
who  thereafter  reported  to  the  comptroller  that  he  had  appraised 
this  property— describing  it  as  above — and  that  he  advised  the  sale 
at  auction  of  a  lease  of  the  premises  for  10  years,  with  a  privilege 
•of  renewal  for  a  like  period,  outlining  the  terms  of  the  lease,  and 
^xing  an  upset  price  of  $500  a  year.  He  further  suggested  that  the 
.lease  should  contain  a  reservation  to  the  dty  of  the  right  of  cancella- 
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tion  on  30  days'  notice  should  the  property  be  required  for  public 
purpcees,  and  also  a  clause  giving  the  ramp^oller  the  right  to  reject 
any  bid  if  deemed  by  him  to  be  for  the  best  interest  of  the  city.  This 
report  was  approved  by  the  comptroller  and  presented  to  tiie  com- 
missioners of  the  sinking  fund,  who,  acting  thereon,  passed  a  resolu- 
tion that  a  lease  of  the  premises  described  be  sold  pursuant  to  section 
205  of  the  diarter  in  accordance  with  the  terms  suggested.  The  Wksh- 
ii^^ton  Heights  Hospital  objected  to  the  30-day  cancellation  clause, 
and  upon  the  recommendation  of  its  appraiser  the  commissioners  of 
the  sinking  fund  amended  the  former  resolution  by  eliminating  that 
clause.  Notice  of  sale  was  duly  published  in  tiie  city  record  as  re- 
quired by  the  charter,  the  premises  being  described  therein  as  follows : 

"All  tbat  certain  plot  ot  ground  situated  on  the  northerly  tide  ot  Weet  One 
Hnndred  and  FUtgr-Flrst  street,  distant  one  bondred  and  twentsr-flre  02Si  feet 
easterly  from  the  nortlieaflt»ly  corner  of  West  One  Hundred  and  Flfty-Xlrat 
street  and  AmslMdam  avenne;  rise  of  plot  serenty-fiTe  (TS)  feet  front  and 
rear  by  nlnety^nlne  ^  feet  eleven  (11)  Indies  In  depth  on  either  atde." 

On  May  16th  a  lease  of  the  property  described  in  the  notice  of 
sale  was  sold  at  public  auction  at  the  (mice  of  the  comptroller,  and, 
the  plaintiff  beii^  the  highest  bidder,  it  was  knocked  down  to  him 
at  a  rental  of  $850  per  annum.  A  memorandum  of  sale  was  prepared 
by  the  auctioneer  and  the  plaintiff  paid  the  first  quarter's  rent,  re- 
quired by  the  terms  of  sale,  together  with  the  auctioneer's  fees,  and 
was  given  a  receipt  for  "one  quarter's  rent  on  account  of  sale  for  all 
that  certain  plot  of  ground,  *  *  *"  describing  it  as  in  the  notice 
of  sale.  On  the  same  day  he  was  given  another  and  more  formal 
recdpt: 

"For  house  rent  lELst  street  and  Anurtradam  aTenne  %  from  May  18th  to 
August  10th,  i909,  as  per  sale  this  day.  Besolntlon  8.      April  26th,  1906." 

Thereafter  the  plaintiff  received  notice  that  the  defendant  would 
not  execute  the  lease,  and,  in  reply  to  a  formal  demand,  the  comp- 
troller notified  the  plaintiff's  attorneys  that,  acting  on  the  advice  of 
the  corporation  counsel,  he  had  rejected  the  plaintiff's  bid.  That 
gave  rise  to  this  litigation,  in  which  the  plaintiff  seeks  specific  per- 
formance, or,  in  the  alternative,  damages  for  the  defendant's  breach 
of  its  contract,  predicating  his  right  to  that  relief  upon  the  facts  stated. 

Four  defenses  are  urged :  (1)  That,  pursuant  to  the  right  reserved 
by  the  terms  of  sale,  the  ccnnptroller  rejected  the  plaintiff's  bid ;  (2) 
diat  it  was  intended  to  sell  a  lease  of  premises  bq^ning  150  feet 
east  of  Amsterdam  avuiue  and  not  125  feet  east,  as  described  in 
the  notice  of  sale,  that  the  westerly  25  feet  of  the  premises  advertised 
'  were  in  the  possession  of  a  tenant  of  the  defendant,  and  that  upon 
discovering  the  error  the  plaintiff  was  notified  of  the  defendant's  in- 
ability to  execute  the  lease  and  of  its  willingness  to  return  the  money 
paid  on  account;  (3)  that  there  was  a  mistake  in  the  appraisal,  that 
the  property  advertised  was  never  appraised,  but  that  the  appraisal 
submitted  to  the  sinking  fund  commissioners  was  of  property  150  feet 
east  o£  Amsterdam  avenue;  (4)  that  no  appraisal  was  made  of  the 
premises  after  the  original  resolution  of  the  commissioners  was  amend- 
ed by  eliminating  the  30-day  cancellation  dause. 
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The  first  defense  is  without  merit  After  the  plaintiiTs  bid  had 
been  accepted  and  payment  thereunder  received  and  acknowledged, 
the  right  of  rejection  ceased  to  exist  The  comptroller's  right  to  reject 
did  not  continue  after  the  plaintiff  had  been  accepted  as  the  successful 
bidder. 

The  second  defense  is  not  sound  in  law,  and,  moreover,  is  not  sup- 
ported by  the  evidence.  The  only  evidence  of  an  intention  to  sell  a 
lease  of  any  other  plot  than  &e  one  described  in  the  notice  of  sale  is 
contained  in  statements,  made  by  the  appraiser  and  by  an  employe 
in  Hie  defendant's  finance  department,  that  it  was  intended  to  lease 
property  150  feet  from  Amsterdam  avenue.  The  communication  from 
the  hospital,  however,  described  the  iddntical  property  leased,  and 
every  record  of  the  defendant  contains  the  same  description.  There 
is  no  evidence  of  an  intention  on  the  part  of  the  sinking  fund  com- 
missioners to  lease  any  other  property — and  the  appraiser  himself 
testified  in  the  course  of  his  examination  that  the  premises  intended 
to  be  leased  were  125  feet  from  Amsterdam  avenue,  but  that  he  was 
misled  by  the  map  and  appraised  the  wrong  parcel.  The  conclusion 
is,  therefore,  irresistible  that  there  ,  was  no  error  in  description  and 
that  the  plaintiff  purchased  what  the  defendant  intended  to,  and  did, 
sell. 

The  third  and  fourth  defenses  involve  tlie  validity  of  the  sale; 
that  is  (1)  tiiat  the  sinking  fund  commissioners  did  not  order  a  new 
appraisal  after  the  amendment  of  the  original  resolution,  and  (2)  that, 
according  to  the  testimonv  of  the  appraiser,  the  premises  advertised 
were  never  appraised.  The  defendant  contends  that  a  reappraisal 
after  striking  out  the  cancellation  clause  was  necessary  to  a  valid  sale. 
It  invokes  section  206  of  the  charter  (Laws  1901,  p.  79,  c  466),  which 
reads: 

"Tbe  Bald  board  shall,  except  as  Id  this  act  otberwlae  q)ectflcally  provided, 
have  power  to  sell  or  lease  for  the  highest  marketable  price  or  rental  at  pnbllc 
auction,  or  by  sealed  bids,  and  always  after  public  advertisement  for  a  period 
of  at  least  flfteoi  days  In  the  city  record,  and  after  appraisal  under  the  direc- 
tion of  said  board  made  within  three  months  of  the  date  of  sale,  any 
proper^  except  parks,  wharves  and  piers  and  land  under  water.   •   •   •  « 

For  two  reasons  this  contention  is  untenable: 

(1)  It  was  discretionary  with  the  commissioners  whether  any  apprais- 
al should  be  had,  and  their  failure  to  order  such  an  appraisal  has  no 
legal  effect  on  the  ultimate  sale.  In  Muller  v.  Mayor,  63  N.  Y.  358, 
356,  where  laiu^age  similar  to  that  cont^ned  in  the  charter  provi- 
sion was  considered,  the  court  said: 

"It  was  for  the  commissioners  to  determine  when  an  appraisal  was  neces- 
sary to  enable  than  intelllg^tly  and  pn^rly  to  exercise  their  discretion  and 
perform  thdr  dntiea  In  ■elllng  or  offering  for  Bale,  or  In  leeslng  dty  property." 

(2)  The  objection  is  not  to  any  irregularity  or  invalidity  in  the 
record  proceedings  leading  up  to  the  sale  nor  of  any  abuse  of  power 
by  the  sinking  fund  commissioners,  but  to  the  omission  of  a  collateral 
act  of  which  no  record  would  appear  and  which  was  not  necessary 
to  the  exercise  of  the  power  resting  in  ^  commisskmera  to  authorize 
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a  sale.  The  objection  is  purely  technical,  and  is  without  foundation 
in  statute. 

Defenses  by  official  boards  restine  upon  their  omissi<m  to  do  acts 
which  they  were  empowered  to  do  In  order  to  perfect  the  authority 
they  assume  to  exercise  are  not  favored  when  invoked  against  urno- 
cent  parties  dealing  with  them  in  good  faith.  This  principle,  as  was 
.=aid  in  Van  Dolsen  v.  Board  of  Education,  162  N.  Y.  446,  452,  56 
N.  E.  990,  "serves  to  protect  the  innocent  against  th6  active  or  con- 
structive defeat  of  public  (^cers,  who,  having  the  power  in  their  own 
discretion  to  do  the  act  lying  at  the  foundation  of  their  authority, 
omit  it,  and  fail  to  disclose  the  omission,  but  contract  as  if  there  were 
none."  Again,  it  has  been  held  that  courts  are  not  disposed  to  counte- 
nance defenses  based  upon  mere  irregularities  in  the  making  of  con- 
tracts by  municipal  corporations  or  noncompliance  with  prelinunary 
requirements  not  going  to  the  question  of  power.  And  that  individuals 
dealing  with  municipal  authorities  "may,  without  incurring  extra 
hazard,  assume  that  acts  of  a  general  governing  body  within  their 
general  powers  which  are  published,  represented  and  held  out  as 
valid,  with  invitations  to  individuals  to  enter  into  engagements  and 
expend  money  and  labor  on  the  faith  of  them,  are  in  fact  as  repre- 
sented." Moore  v.  Mayor,  73  N.  Y.  238,  29  Am.  Rep.  134.  Con- 
tracts may  not  be  repudiated  upon  allegations  of  technical  omissions 
to  perform  collateral  acts  not  of  the  sutetance  of  the  power  exercised 
or  jurisdictional  in  their  character.  A  contrary  principle  would  invite 
and  fadlitate  imposition. 

The  defense  of  mistake  is  imavailing.  No  mistake  was  made  by 
the  sinking  fund  commissioners  under  whose  direction  the  lease  was 
sold.  The  only  mistake  disclosed  is  that  of  the  a^^raiser.  It  is  not 
alleged  that  there  was  a  mutual  mistake ;  nor  that  a  mistake  entered 
into  the  substance  of  the  contract;  nor  that  the  plaintiff  toc^  fraudu- 
lent advantage  of  the  defendant's  alleged  mistake;  nor  even  tluit  the 
sinking  fund  commissioners  were  influenced  by  any  mistake.  If  a 
mistake  was  committed,  it  was  by  the  defendant's  employes,  and  it 
cannot  be  invoked  to  defeat  the  rights  of  the  plaintiff.  Evidence  was 
adduced  that  at  the  sale  the  plaintiff  was  notified  that  a  portion  of 
the  premises  was  already  under  lease,  but  that  pointed  to  no  mistake 
or  error  in  description ;  it  was  a  mere  notice  of  a  prior  lien.  Upon 
the  trial  the  plaintiff  offered  to  accept  the  lease  subject  to  that  lien. 
I  find  that  the  sale  pursuant  to  which  the  plaintiff  acquired  his  right 
to  a  lease  was  lawful,  conforming  to  all  the  provisions  of  law  au- 
thorizing it 

Let  there  be  specific  performance,  with  costs,  subject  to  the  rights 
of  the  tenant  in  possession  of  the  westerly  twenty-five  feet  of  tiie  prem- 
ises described.  A  decision  combining  the  findings  of  fact  and  con- 
clusions of  law  as  approved  should  be  submitted. 
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MILLS  r.  NASSAU  BANK  OF  GITT  OF  NEW  YORE, 
(Supreme  Coort,  AK>ellate  DItIsIoh,  First  Dqpartmoit   January  SAt  190a) 

t,  Cons— Skcubitt  tob  Patjcbnt— Waivm. 

Defendant  does  not  lose  lt»  right  to  more  for  security  for  costs,  tbongh 
not  doing  BO  till  the  giving  of  notice  of  appeal  from  the  dismlBsal  of  the 
complaint;  the  fact  of  plaintiff  being  a  nonresident  not  appearing  on  the 
papers,  and  defendant  not  being  aware  of  snch  fact  till  the  trial,  when 
It  was  tastlfled  to  by  plaintiff. 

[Ed.  Note^For  cases  In  point,  see  Gent  Dig.  toI.  IS,  Costs,  H  463-M8.1 

3.  SAin^NONBESIDinT  PLAINTirr. 

A  nonresident  plaintiff  executrix  sbonld  be  required  to  give  security 
tor  future  coats  before  further  proceedings  by  her ;  the  complaint  having 
been  dtamlSBed,  and  It  not  appearing  that  the  estate  has  any  prcq^erty 
In  the  state  subject  to  ttucntlini,  and  tba  ri|^  to  mora  for  sscarlly  wrt 
having  been  waived. 

[Ed.  Note^For  casas  la  point,  see  Omt  Dig.  toL  18,  Costs,  H  427-48a] 

Appeal  from  Special  Term. 

Action  by  Mary  Mills,  executrix  of  Robert  J.  Mills,  deceased, 
against  the  Nassau  Bank  of  the  City  of  New  York,  From  an  order 
denying  a  motion  for  security  for  costs,  defendant  appeals.  Reversedi 
and  motion  granted. 

See  62         Rep.  243,  102  N.  Y.  Supp.  1119. 

Argued  before  PATTERSON,  P.  ].,  and  INGRAHAM,  CLARKfi, 
HOUGHTON,  and  SCOTT,  JJ. 

Duer,  Strong  &  Whitehead  (M.  Steams,  of  oounseOt  fot  appellant 
J.  J.  McKenna,  for  respondent. 

CLARKE,  J.  This  action  was  commenced  on  the  26th  day  of  Sep- 
tember, 1904,  was  brought  to  recover  the  stim  of  $2,201.86  and  in- 
terest, and  was  tried  on  the  22d  of  June,  1906 ;  judgment  being  en- 
tered on  the  26th  of  February,  1907,  in  favor  of  the  defendant,  dis- 
missing the  a»npl»nt,  with  costs.  On  the  1st  of  April,  1907,  plaintiff 
served  a  notice  of  appeal  to  the  Appellate  Division,  and  on  the  16th  of 
April,  1907,  the  defendant  made  a  motion  for  an  ordtr  requiring  the 
plaintiff  to  give  securitjr  for  costs. 

The  plaintiff  executrix  is  a  nonresident  of  the  state,  residing  in  Ot- 
tawa, Canada.  There  was  nothing  upon  the  face  of  the  papers  to  show 
such  nonresidence,  and  it  was  not  until  the  trial,  when  the  plaintiff 
testified  to  the  fact,  that  the  defendant  became  aware  that  she  was  a 
nonresident  We  do  not  think,  therefore,  that  the  defendant  lost  itft 
right  to  move  fc»-  security  by  mere  lapse  of  time.  The  judgment  hav- 
ing been  entered  dismissing  the  complaint,  with  costs  against  the  plain- 
tiff, as  soon  as  it  became  evident  by  the  service  of  the  notice  of  ap- 
peal from  the  judgment  that  further  proceedings  were  to  be  taken,  the 
defendant  moved.  It  seems  to  us,  as  it  now  appears  that  the  plain- 
tiff is  a  nonresident,  and  as  it  does  not  appear  that  the  estate  has  any 
property  within  the  state  subject  to  execution,  it  is  proper,  the  court 
having  entered  judgment  in  its  favor,  that  the  defendant  should  be 
secured  for  its  future  costs  before  furtiier  [Hooeedinga  are  had. 
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The  order  appealed  from,  therefore,  should  be  reversed,  and  the  mo- 
tion i^nted.  so  far  as  to  provide  for  the  payment  into  court  of  the 
sum  of  $250,  or  an  undertaking  in  the  like  sum,  as  security  for  costs 
upon  ahy  appeal  which  may  be  taken  fh>m  said  judgment,  with  $10 
costs  and  disbursements  upon  this  appeal.  All  concur. 


WITTB  r.  KOEBNEB. 
(Supreme  Court,  Appellate  Division,  Second  Departmwt  January  2A,  1906D 

1.  APPEAI>-BXVIEW— FlIfDINGB— NbCESSITT  FOB  SXOEPTIOITB. 

Under  Code  Clr.  Proc.  {  9d3,  requiring  the  Appellate  Division  to  re- 
view all  qnastlons  of  facts  on  appeal  In  a  case  tried  without  a  jury,  no 
exception  to  findings  In  such  a  case  Is  necessary  to  enaUe  the  Appelate 
IMTlBlon  to  review  jthem. 

LEd.  Not&r-Fw  cases  In  point,  see  Cmt.  Dig.  toL  2,  Appeal  and  Brror, 
11  158S-1S91.] 

Z  TXITDOB  AND  PUBOHASEB— TJlWABKETABLB  TiTLB— BUKDER  OF  PBOOT. 

Where  a  proposed  purchaser  would  recover  from  the  vendor  the  deposit 
made  with  Interest  and  expenses  because  of  the  nnmarketablllty  of  the 
title  arising  from  a  defect  not  disclosed  of  record,  he  must  prove  the  facts 
dehors  the  record  relied  upon  as  affecting  the  tltl& 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig.  vol.  48,  Toidor  and  Pnr^ 
chaser,  1 1012.] 

8.  SPBGino  PEBroiHANOB— BviDEifox— SunnrasncT. 

Evidence  In  an  action  to  spedflcally  perform  a  ccmtract  to  sell  land 
deecril)ed  as  being  bounded  on  one  side  by  an  avenue  held  Insufflclait  to 
show  there  was  no  public  highway  adjoining  the  land. 

4.  HlOHWATS— CkBTinCATB  AS  TO  NONEXISTENCE— EXVBCT. 

Thotigli  a  certificate  of  a  town  clerk  that  there  Is  no  record  of  a  certain 
highway  In  the  records  of  his  office  may  be  suffldent  to  show  that  no  such 
highway  has  been  officially  laid  out  as  provided  statute,  It  does  not 
show  that  a  highway  does  not  exist  by  prescription  or  dedication. 

Rich,  J.,  dissenting. 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  Alexis  Witte  against  Elizabeth  Koerner.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed  and  new  trial  granted. 

The  following  is  the  opinion  of  Mr.  Justice  Scudder  at  Special  Term, 
upon  which  RICH,  J.,  dissents  herein : 

The  complaint,  In  substance,  alleges  that  plaintiff  and  defendant  entered  into 
a  contract,  1^  wlilt^  plaintiff  agreed  to  inirehaae  and  defoidant  agreed  to  sell 
certain  real  estate^  that  defendant's  title  to  the  premises  was  unmarketable, 
In  that  by  the  contract  the  defendant  agreed  to  ramvey  premises  bounded  npMi 
the  east  by  Division  avorae,  whereas,  the  premises  were  bounded  on  the  east 
by  private  pn^rty  over  which  no  highway  or  street  has  ever  been  laid  out 
or  dedicated,  nor  has  the  defendant  any  easonent  or  right  of  way  of  the  lands 
BO  adjoining  her  praises,  or  over  any  other  lands  leading  to  any  street  or 
highway.  The  answer  contains  a  denial  of  said  alleged  defect  of  title,  and  sets 
up  a  counterclaim  in  which  defendant  prays  judgmrat  against  the  plaintiff  for 
q»eclflc  performance  of  the  contract 

It  would  be  unreasonable  to  presume  that  the  parties  in  entering  into  the 
contract  contcsnidatBd  the  sale  of  {wc^ierty  to  which  there  was  no  means  ot 
access  without  the  consoit  of  third  posoos.  The  contract  expressly  states 
that  tb»  land  was  boonded  on  the  east  by  Division  avenue ;  and  It  must  be 
ctnutroed  aa  thsnby  providing  that  tbwe  was  a  public  or  private  way  of  that 
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name  on  tlw  east  side  of  tbe  propertr  by  which  access  mlgbt  be  had  to  It.  The 
existence  of  a  public  or  private  rlglit  of  way  by  whlcb  access  could  be  had  to 
the  pxoperts  la  not  riiown,  and  It  Is  qnite  clear  tiiat  none  6xlst&  It  follows 
that  i^lalntUf  could  properly  refuse  to  take  title  and  can  not  be  compelled  to 
do  BO.  The  complaint  demands  judgment  "tiiat  If  the  defendant  cannot  give 
good  title  to  the  premises  according  to  the  contract  that  she  be  adjudged  to 
pay  to  the  i^alntlff  9T70  he  bas  d^oslted  on  tiie  ccmtract,  together  with  interest 
thereon  from  June  4,  1906,  and  $157.47  expenses  made  and  incurred  by  plain- 
tiff nnder  said  agreement"  The  defendant  in  her  brief  questions  the  right  of 
the  plaintiff  to  recoTW  a  money  Jud^ent  In  an  equity  action  on  the  authority 
of  Messlnger  t.  Chambers^  Kings  Coonty  Special  Term,  Burr,  J.,  Law  Journal 
Febmary  lit  1907*  and  Klem  t.  Sachs.  102  App.  DIt.  44,  M  N.  Y.  Bapp.  107. 
Tbe  defendant  bowiBver.  failed  to  raise  this  objection  titbat  In  ber  pleading  or 
at  the  trial.  It  Is  well  established  that  a  defendant  cannot  when  sued  In 
equity  avail  himself  of  the  defense  that  an  adequate  remedy  at  law  ezlsta  un- 
less he  pleads  that  defense  In  his  answer. 

It  a);^>earlng  by  the  evidence  that  plaintiff  Is  entitled  to  recover  the  snms 
demanded,  judgmoit  should  be  rendered  tor  tbe  plalntlfl  tbwetor,  wltb  coats 
of  this  action. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

Henry  C.  Bumstine,  for  appelkuit. 
Daniel  Underhill,  for  respondent 

MILLER,  J.  Hie  action  is  brought  hy  the  vendee  for  specific  per- 
formance of  a  contract  of  purchase  and  sale  of  real  property.  He  had 
judgment  for  the  return  of  his  deposit  and  for  damages,  on  the  ground 
that  the  defendant  could  not  gfive  a  marketable  title.  The  premises 
were  described  in  said  contract  as  bounded  on  the  east  "by  land  of  Di- 
vision avenue,"  and  the  plaintiff  alleges  that  the  title  is  unmarketable, 
for  the  reason  that  there  is  no  public  avenue  or  street  on  the  east  of 
said  premises  and  no  access  thereto  except  over  private  property.  The 
respondent  asserts  that  we  cannot  review  the  facts,  for  uie  reason  that 
no  exceptions  to  the  findings  of  fact  were  filed.  An  exception  is  only 
necessary  to  raise  a  question  of  law.  Indeed,  it  would  seem  that  an 
exception  can  only  be  taken  to  a  ruling  on  a  questi(»i  of  law ;  a  find- 
ing of  fact  without  any  evidence  tending  to  sustain  it  being  deemed 
such.  Code  Civ.  Proc.  §§  992—994.  This  court  is  required  to  review 
the  facts.  Code  Civ.  Proc.  §  993 ;  Henderson  v.  Dougherty,  96  App. 
Div.  346,  88  N.  Y.  Supp.  665. 

There  is  no  question  but  that  the  vendor  had  title  to  the  premises 
which  she  contracted  to  convey.  The  record  does  not  disclose  any- 
thing affecting  tiie  marketability  of  her  title,  and  the  plaintiff  had  to 
prove  the  facts  dehors  the  record  rdied  upon  to  affect  tiie  marketa- 
bility of  title.  Greenblatt  v.  Hermann,  144  N.  Y.  18,  38  N.  E.  966. 
It  may  be  asstuned  that  the  description  of  ^e  premises  as  bounded  by 
an  avenue  imported  at  least  that  there  was  access  to  the  premises  over 
some  public  road  or  street,  and  that  the  absence  of  such  access  would  ^ 
affect  the  marketability  of  title.  The  trial  court  found  that  there  was 
no  public  highwapr  adjoining  the  pronises,  and  we  must  examine  the 
record  to  ascertam  whether  tiiat  finding  was  justified.  The  plaintiff 
put  in  evidence  the  map  of  a  surveyor  employed  by  him.  This  map  in- 
dicates an  avenue  100  feet  wide ;  the  center  line  thereof  being  the  east- 
erly Jine  of  said  premises.   It  appears  that  said  premises  were  a  part 
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of  a  larger  tract  called  "the  Keller  tract,"  bounded  on  the  east  side 
by  premises  known  as  the  *'Van  Vechten  tract" ;  that  in  1854  the  lat- 
ter tract  was  plotted  and  a  map  thereof  filed  in  the  county  clerk's  office 
of 'Queens  county,  upon  which  was  indicated  "Division  avenue,"  a 
street  100  feet  wide,  the  center  line  tiiereof  being  the  boundary  line 
between  said  tracts.  A  copy  of  said  map  was  also  filed  in  the  derk's 
(^ce  of  Nassau  county  after  that  county  was  created.  The  surveyor 
called  by  the  plaintiff  testified  that  there  was  a  traveled  roadway  on 
the  property  in  question  close  to  the  easterly  line  thereof.  A  witness 
called  by  the  plaintiff,  who  owns -the  property  bounding  the  premises 
in  questi(»i  on  the  east,  testified  that  wagons,  horses,  and  pedestrians 
passed  through  Division  avenue  to  what  is  known  as  the  "old  country 
road";  that  "Division  avenue  has  been  constantly  traveled  upon  up 
and  down,  the  same  as  they  would  cm  the  plains."  There  is  a  certifi- 
cate of  the  town  clerk  in  evidence  to  the  effect  that  there  is  no  record 
of  a  highway  known  as  Division  avenue  in  the  highway  records  of 
the  town  derk's  office.  Said  certificate  may  be  evidence  suffident  to 
warrant  a  finding  that  no  such  highway  has  been  officially  laid  out  as 
provided  by  statute,  but  that  does  not  prove  that  such  a  highway  did 
not  exist  by  prescription  or  by  dedi(;ation  and  acceptance,  acttial  or 
impUed.  See  City  of  Cohoes  v.  D.  &  H.  C.  Co.,  134  N.  Y.  897,  31  N. 
£.  887.  There  are  doubtless  a  great  many  highways  in  the  state  of 
whose  laying  out  there  is  no  record,  and  many  that  never  were  offi- 
cially laid  out.  Now,  it  does  appear  from  the  plaintiff's  evidence  that 
the  alleged  highway  was  well  known  in  the  neighborhood  as  Division 
avenue.  It  is  shown  on  a  public  record  now  nearly  54  years  cid.  It 
has  been  constantly  traveled  upon.  How  long  does  not  apgeax.  It 
,  does  not  a^>ear  whether  Hat  public  authorities  have  ever  reo^fnized 
it,  but  implied  acceptance  may  be  found  from  use  by  the  public.  What- 
ever evidence  there  is  in  the  record  tends  to  show  that  there  is  a  pub- 
lic highway  on  the  east  of  the  premises  in  questicm,  existing  by  pre- 
scription, or  by  dedication  and  implied  acceptance  by  user,  or  by  both. 
It  may  be  granted  that  the  proof  is  not  as  dear  and  satisfactory  as  it 
might  be,  but  whatever  proof  there  is  tends  to  show  such  a  highway ; 
whereas,  in  order  to  succeed,  the  plaintiff  had  to  show  that  there  was 
none.  For  this  reason,  I  think  the  judgment  should  be  reversed  on 
the  facts. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  tiie  flnal  award  of 
costs.  All  concar,  except  RICH,  J.,  who  votes  for  affirmance  iqxni  tbe  oi^oii 
of  Mr.  Juftice  Scodder,  at  Special  Term. 


BBZiAH  T.  NBW  TOBK  TIMB8. 
(Bv^reDW  Oonrt,  Afipellate  fMvMon,  Blxst  Department    January  190&> 

1.  COBTEACTS— ElXBOUnOIT— EVIDIHCB— SuFFIcnCITOT. 

Evidence  held  not  to  enstain  a  finding  by  tbe  Jnty  of  tbe  execution  of 
a  certain  written  contract 

Same— CoMSTBuonoN— Amouht  of  Ooufsnsation. 

A  contract  to  iwy  plaintifF  $40  per  week,  and  $10  per  week  additkaial 
for  every  $30,000  in  advertising  secured  by  him  or  tbrODgb  bis  ^rts,  does 
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not  entitle  plaintiff  to  an  Increase  of  flO  per  weA  in  salary  for  every 
¥80,000  of  adTertlfllng  done  In  his  deputment  tnit  only  for  every  980.000 
Increase  over  previous  hnsiness. 

Appeal  from  Trial  Term. 

Action  by  Frank  A.  Selah  against  the  New  York  Times  on  an  al- 
leged contract  of  employment  From  a  judgment  for  plaintiff  and  an 
order  denying  a  new  trial,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

See  103  N.  Y.  Supp.  445. 

Argued  before  PATTERSON.  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Edwin  C.  Vogel  (Leopold  Wallach  and  Alfred  A.  Cook,  on  the 
brief),  for  appellant. 
W.  M.  Seabury,  for  respoodent 

CLARKE,  J.  The  plaintiff  entered  into  the  employment  of  the  de- 
fendant on  the  12th  day  of  November,  1900,  and  continued  therein 
until  the  28th  day  of  November,  1903.  He  had  charge  of  a  section  of 
the  advertising  department  of  Uie  paper  known  as  the  "classified  ad- 
vertising," and  seems  to  have  successfully  conducted  the  work  in- 
trusted to  him,  and  to  have  very  largely  increased  the  amount  of  such 
advertising  done  by  the  paper.  It  appears  that  in  the  year  prior  to  his 
employment  the  amount  received  for  advertisements  known  in  the 
business  as  classified  advertising  was  about  $34,000,  while  in  the  last 
year  of  his  employment  the  amount  of  such  advertising  was  $123,860. 
The  plaintiff  made  out  the  pay  rolls  of  his  department,  and  signed 
receipts  for  the  amount  of  wedely  salary  received  by  him,  which  resid 
"in  full  of  all  demands"  to  and  including  the  date  expressed  therein. 
He  received  $45  a  week  from  the  commencement  of  his  services  to 
the  27th  of  May,  1901.  He  received  $55  a  week  from  said  date  to 
December  28,  1901 ;  $65  a  week  from  said  date  to  September  17, 1903 ; 
and  $75  per  week  to  the  time  that  he  severed  his  connection  with  the 
defendant.  It  is  conceded  by  the  plaintiff  that  he  has  received  payment 
in  full  of  all  the  sums  entered  upon  the  pay  roll  certified  by  him  as  due 
hini  for  weekly  salary,  and  for  which  he  gave  the  weekly  receipts  as 
heretofore  indicated.  He  claimed  to  be  entitled  to  recover  $3,880, 
with  interest  thereon,  in  addition  to  the  sums  received  by  him,  upon 
the  contract  of  employment  claimed  by  him  to  have  been  made  at 
the  time  he  entered  into  the  service.  In  support  of  this  daim  he  of- 
fered in  evidence  the  following  paper  writing : 

"New  Tork  Tlmes^  *A11  tbe  news  that's  fit  to  print*  New  York,  Nov.  0,  *00. 
The  New  Toi^  Times  agrees  to  pay  Frank  A.  Selah  forty-five  dollars  ($40) 
per  week  and  ten  dollars  ($10)  per  week  additional  for  every  thirty  thousand 
dollars  ($30,000)  In  advertising  secured  by  him  or  through  his  ^orts. 

"J.  N.» 

Plaintiff  testified  that  the  body  of  the  paper  was  written  by  him, 
and  that  the  signature  was  written  by  John  Norris,  the  business  man- 
ager of  the  defendant,  in  his  presence,  after  an  interview  with  Mr. 
(>Jis,  the  publisher  of  the  defendant.  Mr.  Norris  denied  having  signed 
the  paper,  and  testified  that  he  had  never  seen  it  until  produced  in 
the  courtroom  upon  the  trial,  and  Mr.  Oci)s  denied  ever  having  made 
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or  authorized  the  alleged  contract.  They  both  testified  diat  the  plain- 
tiff had  a  talk  with  them,  and  did  desire  a  contract  or  an  arrangement 
by  whidi  he  would  get  a  fixed  salary  and  an  additional  amount  in  the 
shape  of  a  percentage  or  a  commission,  provided  he  achieved  certain 
results  in  the  increase  of  the  amount  of  the  advertising ;  but  that  they 
refused  to  enter  into  such  an  arrangement,  and  that  the  agreement 
was  that  the  plaintiff  should  enter  into  the  service  of  the  defendant  at  a 
salary  of  $45  per  week,  and  that,  if  he  was  successful  in  materially  in- 
creasing the  business,  he  might  rely  upon  an  appreciati<»i  of  his  serv- 
ices and  such  increased  salary  as  they  thought  his  services  were  worth, 
tiiat  his  services  had  been  successful,  and  that  appreciation  thereof  had 
been  shown  by  successive  increases  of  salary  until  the  amount  finally 
arrived  at  the  figure  of  $75  per  week. 

There  was  here  presented  a  sharp  question  of  fact  upon  the  terms  of 
the  employment.  Upon  the  one  side,  the  testimony  of  the  plaintiff  and 
the  written  memoranda  claimed  to  have  been  signed  by  Mr.  Norris 
with  his  initials ;  upon  the  other,  the  positive  denial  of  the  publisher 
and  the  business  manager,  supported  by  the  pay  rolls  and  tiie  receipts. 
This  question  was  resolved  by  the  jury  in  favor  of  the  plaintiff.  When 
the  extraordinary  ciiaracter  of  the  contract  is  taken  into  consideration, 
and  the  fact  that  it  was  signed  only  by  initials,  and  that  the  authority 
to  make  it  and  the  fact  of  its  having  been  made  was  absolutely  and 
uoequivocally  denied  by  two  witnesses,  the  evidence  in  support  of  the 
factum  was  required  to  be  dear  and  convincing.  The  plaintiff  became 
involved  in  a  maze  of  contradictions  u  to  the  time  when,  and  the  cir- 
cumstances under  which,  he  alleged  the  paper  was  signed,  from  which 
he  did  not  succeed  in  extricating  himself.  A  fiat  denial  of  an  important 
fact  was  met  by  a  paper  in  his  own  handwriting,  the  authenticity  of 
which  he  acknowledged,  but  of  which  he  attempted  no  explanation 
whatever.  While  these  matters  went  to  his  credibility  and  were  in  the 
first  instance  for  the  jury,  yet,  upon  the  whole  case,  we  are  not  satis- 
fied that  he  sustained  the  burden  of  proof  by  a  fair  preponderance  of 
the  evidence. 

There  is  another  most  important  question,  and  that  is:  Assuming 
that  the  written  agreement  is  authentic,  what  is  the  correct  interpreta- 
tion thereof?  The  plaintiff  claims  that,  starting  with  a  salary  of  $45 
a  week,  every  time  $30,000  of  advertising  in  his  department  iiad  been 
done  he  was  entitled  to  an  increase  of  $10  per  week ;  that  is  to  say, 
that,  if  in  the  first  year  of  his  emplyoment  $30,000  of  business  was 
done,  he  would  be  entitled  to  $55  per  week ;  that,  if  in  the  second  year 
of  his  employment  $30,000  of  business  was  done,  he  would  be  entitled 
to  $65  per  week,  although  no  more  business  was  done  in  the  second 
year  than  in  the  first.  In  other  words,  that  for  the  mere  continuance 
of  the  business  at  the  same  figure  for  any  one  period  he  would  be  en- 
titled to  the  weekly  increase  of  his  salary.  This  seems  to  us  to  be  an  en- 
tirely unreasonable  interpretaticm  of  the  contract,  and  that,  if  the  con- 
tract was  entered  in^  it  could  only  have  meant  that,  whenever  the 
business  had  increased  to  the  amount  of  $30,000.  the  increase  in  the  sal- 
ary should  follow.  That  is  to  say,  that,  if  in  the  first  period  $30,000 
worth  of  business  had  been  dene,  he  should  be  entitled  to  an  increase 
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in  the  next  period  when  $60,000  worth  of  business  had  been  done.  In 
other  words,  the  promise  of  the  increased  wages  depoided  upon  in- 
creased business,  and  not  upon  a  mere  continuance  of  that  which  had 
already  been  acUeved.  He  testified  that,  when  a  newspaper  had  a  cer- 
tain kGid  of  advertising  business,  it  was  liable  to  continue  to  hold  it, 
and  he  was  told,  which  was  the  fact,  that  in  the  year  prior  to  his  em- 
ployment there  had  been  about  $33,000  worth  of  classified  advertise- 
ment done  by  the  defendant.  Although  he  testified  that  tiiis  was  like- 
ly to  continue,  yet  he  made  no  allowance  for  this  amount  of  business 
already  established,  but  claimed  for  all  of  the  classified  advertising  done 
during  his  employment.  In  the  last  year  of  his  employment  about 
$120,000  worth  of  business  was  done,  and,  if  we  take  from  considera- 
tion the  $30,000  which  beloi^ed  to  the  defendant  at  the  time  of  his 
employment,  it  would  leave  $90,000  worth  done  during  the  last  year, 
which,  upon  the  interpretation  of  the  contract  which  we  think  is  the 
correct  one,  would  have  produced  $76  a  week  salary  for  the  plaintiff, 
which  was  the  identical  sum  he  was  receiving  at  the  tinie  he  left  the 
defendant's  employ.  It  was  legal  error,  we  think,  for  the  learned 
court  to  construe  the  contract  as  claimed  by  the  plaintiff,  and  to  direct 
the  jury,  if  they  found  that  it  had  been  made,  to  return  a  verdict  for 
the  sum  of  $3,880,  with  interest. 

The  judgment  and  order  appealed  from  should  therefore  be  re- 
versed and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event  All  concur. 


MUTUAIj  mile  &  CBI1A.M  CX>.  v.  HEXDT. 
(Supreme  CSourt,  Appellate  DivisiMi,  lirst  D^rtment  January  24,  1908.) 

lajUnonON— TlOUTION— GOKTEHFT. 

Where  defendant  was  enjoined  from  eerring  milk  or  cream  to  any  cus- 
tomer of  plaintiff  between  certaio  dates,  and  he  delivered  milk  on  one 
occasion  to  three  of  rach  customers,  though  the  damages  resulting  there- 
from were  comparatively  trivial,  be  was  gollty  of  contempt;  the  excuse 
offered  h7  lilm  being  InsnlBcIent. 

[Ed.  Note. — For  cases  In  point,  see  Gent  Dig.  vol.  S7,  Injunction,  |  4S6.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Mutual  Milk  &  Cream  Company  against  Hermann 
Heldt.  From  an  order  denying  a  motion  to  punish  deien<^t  for  con- 
tempt in  violating  an  injunctioiral  order,  plaintiff  appeals.  Reversed, 
and  order  directed. 

See  105  N.  Y.  Supp.  661. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Felix  H.  Le\^,  for  appellant 
Jose^^  H.  Hayes,  for  respondent 

HOUGHTON,  J.  This  action  was  instituted  to  restrain  defendant 
from  violating  a  contract  alleged  to  have  been  made  by  him  with 
plaintiff.  A  motion  was  made  for  an  injunction  during  the  pendency 
of  the  action  which  was  denied.   On  appeal  to  this  court  tiiat  order 
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was  reversed  and  an  injunction  pendente  lite  was  granted,  restrainii^ 
defendant  from  serving  milk  or  cream  to  any  person  who  was  a  cus- 
tomer of  plaintiff  between  November  14,  1905,  and  April  16,  1907, 
and  who  was  still  a  customer  of  plaintiff  on  the  last  mentioned  day. 
After  service  of  a  certified  copy  of  this  injunction  order  upon  the  de- 
fendant he  delivered  milk  on  one  occasion  to  thre^  of  such  customers. 
A  motion  was  made  to  punish  him  for  contempt  for  such  disobedience, 
which  was  denied,  and  from  such  order  the  plaintiff  appeals. 

WhUe  the  damages  resulting  from  the  violation  are  comparatively 
trivial,  there  was  a  clear  violation  of  the  injunction  order,  which  can- 
not be  ignored.  The  excuse  offered  by  defendant  is  insufficient  As 
long  as  the  injunction  stands,  the  defendant  must  obey  it,  whatever 
the  seeming  necessity  for  violating  it  may  be. 

The  order  refusing  to  punish  the  defendant  must  be  reversed,  with 
$10  costs,  and  disbursements,  and  an  order  adju(^ng  him  in  con- 
tempt granted  and  fining  him  $10  as  a  punishment  therefor.  All  con- 
cur. 


liBBOWITZ  T.  HERMAN. 

(Bnpreme  Ooort  Appelate  Term.  TArnaiy  7,  lOOa) 

Oounw  Mpkictpai.  Goubtb— JusiSDioizon. 

Where  the  Municipal  Oonrt  of  New  York  Oltj  does  not  rrader  ]ndg- 
ment  In  a  csum  within  14  days  from  rabmiMlon  of  the  cause,  as  required 
by  Municipal  CSonrt  Act,  Iaws  1S02,  p.  lSfi7,  c.  68a  i  280,  It  loses  juris- 
diction. 

Appeal  frwn  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Jacob  Lebowitz  against  Abraham  Herman.  From  a 
judgment  in  favor  of  defendant,  plaintiff  appeals.  Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 

Charles  S.  Rosenthal,  for  appellant 
Frank  V.  Johnson,  for  resix)ndeat 

SEABURY,  J.  There  is  but  one  question  requiring  consideration 
upon  this  appeal.  The  case  was  tried  by  tiie  court  without  a  jury  on 
October  15,  5907.  The  time  to  file  the  briefs  was  extended  to  October 
22,  1907,  and  the  case  was  decided  on  November  8,  1907.  The  time 
within  which  judgment  could  be  rendered  was  not  extended  by  stipu- 
lation. Under  section  230  of  the  Municipal  Court  act  (Laws  1902,  p. 
1557,  c.  680)  the  court  was  required  to  render  judgment  "within  four- 
teen days  from  the  time  the  same  was  submitted  for  that  purpose.'^ 
The  court,  having  held  the  case  for  a  time  longer  than  that  allowed  by 
law,  ousted  itself  of  jurisdiction. 

The  judgment  appealed  from  is  reversed,  with  costs  to  the  ai^llant 
All  concur. 
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DUTCHBR  T.  SOOKLAND  BLBOTRIO  GO. 

<SiipraQe  Otmrt,  Appenxto  Dlrlaion,  Second  Department  Janaary  24, 1908.) 

Bluctbicitt— AonoN  roa  Ihjubiks— Evioewoe— Sutftcisiiot. 

In  an  action  for  Injuries  to  a  telephone  lineman,  owing  to  his  harlng 
brongbt  his  hand  In  contact  wltli  a  live  nnlnaalated  wire  belongliig  to  a 
power  company,  evidence  AeZd  snffldent  to  ahow  plaintiff  tree  from  con- 
trIbatoi7  necliience,  and  defendant  nagllgent  In  ftillliv  to  InstUate  tba 
wire. 

[Ed.  Note^For  caaee  In  point,  see  Gent  Dig.  toL  18,  Baectzlcit7>  I  U*] 
Miller  and  Gaynor,  JJ.,  dissenting. 

Appeal  from  Trial  Term»  Rodcland  County. 

Action  by  Ulysses  Grant  Dutcher  against  the  Rockland  Electric  Com- 
pany. Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff, 
and  from  an  order  denying  defendant  s  motion  for  a  new  trial.  Af- 
firmed. 

Argued  before  WOODWARD.  JENKS,  HOOKER,  MIU^ER, 
and  GAYNOR.  JJ. 

M.  B.  Patterson,  for  affiant 
Frank  Comesky,  for  respondent. 

WOODWARD,  J.  The  actimi  was  for  negligence  and  was  brought 
against  the  New  York  Telephone  Company  and  the  Rockland  Electric 
Company  jointly ;  but  the  complaint,  upon  a  motion  made  by  the  coun- 
sel for  the  codefendant,  the  New  York  Telephone  Ccanpany,  was  dis- 
missed as  to  that  defendant  and  sulmiitted  to  the  jury  as  to  this  ap- 
pellant The  only  question  here  involved  is  whether  or  not  fhe  i^n- 
tiff  was  guilty  of  contributory  negligence  as  a  matter  of  law. 

The  defendant  is  engaged  in  the  business  of  generating  and  trans- 
mitting electricity.  Its  power  house  is  in  the  village  of  Hillbum, 
Rockland  county,  N.  Y.  The  transmission  of  the  current  of  elec- 
tricity to  various  points  in  and  around  the  town  of  Ramapo  is  through 
heavy  insulated  copper  wires,  some  of  which  under  a  special  arrange- 
ment with  the  New  York  Telephone  Company  were  strung  on  the 
pdes  of  that  company  about  two  feet  below  the  tel«)h^e  wu«s.  On 
the  16th  of  January,  1906,  the  plaintiff,  while  in  the  employ  of  the 
New  York  Telephone  Company  as  lineman  and  while  m  the  act  of 
passing  the  telephone  wire  over  one  of  the  electric  wires  belonging 
to  the  defendant,  suffered  a  shock,  through  the  contact  of  his  hand 
with  a  naked  section  of  the  live  wire,  which  made  him  unccmscious, 
and  caused  him  to  fall  to  the  gjotmd,  and  to  sustain  the  injuries  for 
which  he  brings  this  action.  After  reading  the  evidence,  I  am  of  the 
opinion  that  the  question  of  contributory  n^Hgence  here  is  not  one 
for  the  court.  The  case  at  bar  is  not  to  be  governed  by  Lofsten  v. 
Brooklip  Heights  R.  R.  Co.,  184  N.  Y.  148,  76  N.  E  1036,  when 
the  plaintiff  was  so  regardless  of  every  precaution  and  so  defident 
in  ordinary  prudence  that  he  was  guilty  of  contributory  negligence 
as  a  matter  of  law.  There  the  plaintiff,  who  stepped  in  front  of  an 
approaching  car,  does  not  appear  to  have  taken  the  slightest  pains  to 
ascertain  whether  he  saw  any  danger  in  a  place  where  danger  was  to 
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be  presumed.  Here  the  evidence  shows  that  the  plaintiff  took  the 
precauti<Mi  to  look  if  the  wire  was  all  right  before  ascending;  that, 
thrown  oS  his  guard  by  the  reply  of  his  foreman  that  no  gloves  were 
needed,  he  took  it  for  granted  that  the  wires  were  dead ;  and  that 
he  used  as  mudi  care  as  the  other  linemen  working  on  the  job.  The 
facts  therefore  do  not,  as  in  the  Lofsten  Case,  establish  a  controlling 
presumption  of  the  plaintiff's  contributory  negligence.  It  seems  that 
whether  or  not  a  wire  be  heavily  diarged  is  not  discoverable  by  ob- 
servation alone ;  and,  while  the  plaintiff  admits  that  he  knew  he  was 
going  to  work  among  electric  wires,  he  is  not  to  be  charged  with  con- 
tributory negligence  if  he  can  show  that  he  used  ordinary  and  reason- 
able care.  It  is  claimed  that  he  was  deficient  in  precaution  because 
of  his  failure  to  use  rubber  gloves.  Ordinarily,  it  is  true,  such  omis- 
sioD  would  be  conclusive  of  negligence,  but  it  appears  that  in  the 
case  before  us  the  plaintiff  was  ti^rown  off  his  guard  by  his  foreman, 
who  he  testifies  in  reply  to  the  question,  "How  about  rubber  gloves?" 
replied,  "Go  ahead;  you  don't  need  any."  This  testimony  is  cor- 
roborated, not  only  by  the  plaintiff's  own  witness,  but  also  by  two 
of  the  witnesses  of  the  defendant,  who  admit  that  they  heard  no  orders 
to  use  gloves  such  as  the  foreman  claims  to  have  given,  and  by  the 
undisputed  fact  that  not  one  of  the  four  pole  climbers  put  cm  gloves 
before  the  time  of  the  accident. 

In  respect  to  the  liability  of  the  appellant  for  its  negligence,  which 
will  be  discussed  later,  there  is,  of  course,  no  question  of  master  and 
servant  involved.  But,  in  regard  to  ^e  question  of  the  contributory 
negligence  of  the  respondent,  his  relation  to  his  own  employer  and 
his  conduct  in  following  the  directions  and  the  suggestions  of  his 
foreman  must  govern  our  decision.  The  assumption  of  risk  does 
not  include  such  as  may  easily  be  prevented  or  obviated  by  the  master. 
It  can  hardly  be  maintained  that  the  plaintiff  here  had  the  same  means 
of  knowledge  as  his  foreman.  The  fact  that  the  foreman  was  asked 
if  gloves  were  necessaxy  shows  that  be  was  supposed  to  know  more 
thui  his  subordinates.  The  fact  that  only  the  week  before  he  had 
given  positive  instructions  that  gloves  should  be  used  by  the  linemen 
at  the  village  of  Suffem  because  of  the  proximity  of  electric  lig^t 
wires  seems  to  indicate,  not  only  that  he  had  superior  knowledge,  but 
also  that  the  men  depended  on  him  to  give  them  warning.  If  he 
did  not  know  of  the  high  tension  of  the  wires-  at  Hillbum  and  the 
consequent  dangler,  it  was  his  particular  business  to  know.  More- 
over, if  the  foreman  by  word  or  act  or  b^  failing  to  bring  home  to  his 
subOTdinates  knowledge  of  a  danger  which  is  not  obvious,  the  latter, 
if  thrown  off  their  guard,  cannot  be  charged  with  contributory  negli- 
gence. Fowler  v.  B.  &  O.  R.  Co.,  18  W.  Va.  579 ;  Penn.  R.  R.  Co.  v. 
Ogier,  35  Pa.  60,  78  Am.  Dec  822;  Morrissey  v.  Wiggins  Ferry  Co., 
47  Mo.  521.  It  appears  that  the  current  could  have  been  shut  off 
while  the  men  were  working  around  heavily  charged  wires.  The 
plaintiff  testifies  that,  when  he  knew  the  wires  were  alive,  he  was 
accustomed  to  use  gloves,  and  it  seems  that  because  the  men  had  been 
told  gloves  were  not  necessary  he  naturally  took  it  for  granted  that 
the  wires  were  dead.'  Hie  other  linemen,  it  appears,  also  readied 
the  same  conclusion ;  for  none  of  them  used  gloves,  though  adl  were 
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expected  to  do  so  when  wcnldng  around  wires  of  hi^h  tension.  The 
danger  then  was  not  an  obvious  one,  and  hardly  admits  of  the  analogy 

suggested: 

"Tbe  man  wbo  heedlessly  polls  the  trigger  of  a  loaded  flrearm  takes  it  tar 
granted  that  it  Isn't  loaded ;  bat  no  ooe  would  excuse  his  careleeaaess  on  tba 
ground  that  be  had  been  told  that  that  was  a  prudent  way  to  find  out" 

The  fact  that  the  question  was  asked  would  indicate  ordinary  and 
reasonable  prudence.  The  plaintiff's  experience  covered  but  a  few 
months.  He  had  never  worked  among  bare  electric  wires,  and  his 
action  in  not  wearing  ^oves  would  seem  to  have  been  induced  by  the 
words  of  his  foreman  and  by  the  actions  of  tlie  others. 

The  defendant  contends  that  the  plaintiff  should  have  been  on  his 
guard,  since  he  admits  that  he  observed  that  the  insulation  was  in  some 
places  defective.  The  plaintiff,  however,  claims  that  as  he  took  the 
precaution  to  observe  the  wire  on  the  side  of  the  pole  where  he  was 
to  work,  and  as  "it  looked  all  right"  to  him  from  tiie  ^ound,  he  was 
not  negligent  Nor  do  I  see  that  n^ligence  is  to  be  imputed  to  him 
because  he  ascended  the  pole  without  loddng  up.  Besides,  to  as- 
cend the  pole  with  eyes  elevated  would  be  a  procedure  of  some  diffi- 
evAty  and  danger.  It  is  true  that,  after  tbe  acddent,  the  bare  spot 
of  some  indies  where  the  plaintiff  was  injured  was  seen  from  the 
ground,  but  the  plaintiff's  failure  to  see  what  was  not  specifically 
called  to  his  attention  is,  in  view  of  his  precaution  to  look,  not  nec- 
essarily to  be  construed  as  negligence.  It  js  true  that  the  careless- 
ness of  his  co-employ6s  should  not  excuse  the  plaintiff;  but  the  fact 
that  all  of  the  linemen  feuled  to  use  gloves  is  surely  significant.  It 
shows  that  there  was  no  appreciation  of  danger.  On  the  other  hand, 
h&A  the  plaintiff,  been  a  solitary  exception,  Uie  fact  that  gloves  were 
used  by  the  others  would  be  strong  evidence  of  his  negligence.  But 
tiiat  they  as  well  as  the  plaintiff  were  thrown  off  their  guard  by  th«r 
superior  tends  to  show  that  their  conduct  was  such  as  would  be  true 
of  the  average  prudent  man  under  the  same  circumstances.  More 
care  than  this  the  law  does  not  require.  I  fail  to  see  how  the  plaintiff 
was  negligent  in  assuming  that  his  f<»-eman.  who  was  invested  with 
discretionary  powers  and  clothed  with  authority,  had  superior  knowl- 
ed£^  l^ough  the  master  may  require  in  his  servant  ordinary  care 
and  observation,  yet  as  he  is  tiound  by  the  act  of  his  foreman  to  the 
pkiintiff  in  the  case  at  bar  no  n^Hgence  attached  if  his  conduct  was 
controlled  by  the  words  of  his  superior.  The  plaintiff  can  only  be 
found  negligent  if  it  be  shown  that  the  risk  was  fully  understood  by 
him.  Burgess  v.  Davis  Sulphur  Ore  Co.,  165  Mass.  71,  42  N.  E. 
601.  It  is  not  enough  to  show  that  he  had  knowledge  of  the  defect. 
It  must  also  appear  that  he  appreciated  the  danger;  and  the  f^ure 
of  all  the  pole  dimbers  to  use  gloves  tends  to  prove  that  the  danger 
was  not  appreciated.  Suppose  all  of  them  had  been  injured  simul- 
taneously? Suppose  that,  instead  of  4,  there  had  been  60  and  tiiat 
they  had  all  been  told  gloves  were  not  necessary,  and  that,  relying 
upon  such  statement,  all  had  hcea  injured?  Would  that  not  4k 
evidence  that  they  had  used  ordinary  and  reasonable  care?  Could 
the  defendant  in  such  case  escape  his  liability?   That  the  others  es- 
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caped  injury  was  their  good  fortune.  The  pidntiff's  p(^iti(m  is  ex- 
actly the  same  as  theirs  collectively.   Furthermore,  knowledge  of  a 

defect  followed  by  an  assurance  of  safety  does  not  impose  an  assump- 
tion of  risk.  Stomne  v.  Hanford  Produce  Co.,  108  Iowa,  137,  78 
N.  W.  841.  The  master  is  liable  where  his  negligence  was  the  effi- 
■  dent  cause,  though  acting  in  conjunction  with  a  cause  for  which  he 
was  not  responsible.  Malott  v.  Hood,  99  III.  App.  360.  The  appel- 
lant claims  that  there  was  a  rule  that  gloves  should  be  used.  Yet, 
if  in  "practice  a  rule  is  violated  with  the  knowledge  of  the  master 
or  of  tiiose  who  represent  him,  it  will  be  r^arded  as  abrogated  or 
modified."  When,  for  example,  at  the  time  of  his  employment  a 
person  promised  in  writing  to  use  a  stick  given  him  to  uncouple  cars, 
but  was  told  it  was  a  matter  of  mere  form  and  that  the  use  of  such 
sticks  had  been  generally  disregarded,  he  was  not  precluded  from 
recovering.  Louisville  &  N.  R.  R.  Co.  v.  Foley,  94  Ky.  220,  21  S. 
W.  866. 

As  to  the  negligence  of  the  appellant,  there  can  be  no  doubt  It 
was  shown  that  the  wires  had  been  used  for  10  years  or  more,  and 
that  the  insulation  had  become  so  worn  that  in  somt  places  it  hung 
down  in  shreds,  leaving  wires  of  high  tension  bare  and  unprotected. 
There  was  some  testimony  to  the  effect  that  insulation  is  not  protec- 
tion, but  the  inference  of  the  jury  that  the  accident  would  not  have 
happened  if  the  wires  had  been  completely  insulated  is  warranted  by 
the  evidence.  To  quote  Mr.  Justice  Jenks  in  Paine  v.  Electric  Illum- 
inating, etc.,  Ca,  04  App.  Dtiv.  479,  7»  N.  Y.  Supp.  280: 

"It  was  the  duty  of  the  defendant  to  use  due  care  In  the  stringing  of  Iti 
electric  wires  of  dangerous  voltage  across  the  streets  of  the  city,  regardful  of 
the  existence  of  other  wires,  of  the  possibility  of  contact  therewith,  of  the  gen- 
eration of  high  tension  from  its  wireSt  and  mindful  that  such  other  wires 
from  time  to  time  might  require  the  attention  of  llnemoi  and  other  workmen 
in  the  matters  of  repair,  readjiutinent  clearance;  buulatlon,  and  rMtoratlon 
to  their  normal  functions." 

It  is  well  established  by  the  decisions  that  the  defendant  should 
have  kept  its  wires  in  repair  and  in  safe  condition.  That  the  wires 
were  of  high  tension  and  exceedingly  dangerous  because  of  the  de- 
fective insulation  is  nowhere  disputed.  The  jury  had  the  right  to 
find  the  defendant  negli^nt,  and  th^ir  verdict  as  to  the  freedom  of 
the  plaintiff  from  contributory  negligence  is  warranted  by  the  evi- 
dence. 

I  think  that  the  judgment  and  order  should  be  affirmed. 
Judgment  and  order  afhrmed,  with  costs. 
JENKS  and  HOOKER,  JJ.,  concur. 

MILLER,  J.  (dissenting).  This  case  must  be  decided  without  ref- 
erence to  the  rules  applicable  to  the  relation  of  master  and  servant 
It  may  be  assumed  that  the  defendant  was  negligent  for  maintaining 
its  electric  wires  in  die  conditi(Mi  disclosed  by  the  evidence.  I  pass 
by  the  question  whether  it  is  shown  that  such  negligence  caused  the 
plaintiff's  injuries — ^i.  &,  whether  it  is  as  probable  that  the  accident 
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would  have  iiappened,  thou|;h  the  insulation  had  not  been  defective — 
for  I  think  the  plaintiff  failed  to  show  the  exercise  of  due  care  on 
his  own  part. 

The  plaintiff  was  an  experienced  lineman,  and  knew  the  danger  of 
hi^  tension  electric  wires.   He  testified: 

"I  became  familiar  in  working  among  electric  llgbt  wires.  I  know  an  elec- 
tric light  wire  when  I  see  it" 

He  excuses  his  neglect  to  use  the  rubber  gloves,  which  were  at 
hand  and  if  used  woSd  have  prevented  the  accident,  by  the  remark 
of  the  foreman,  who  is  said  to  have  told  the  men,  when  the  electric 
wires  were  reached,  to  go  ahead,  that  they  did  not  need  rubber  gloves. 
But  the  foreman  had  no  knowledge  or  means  of  knowledge  superior 
to  the  plaintiff's.  Both  understood  the  danger,  and  knew  that  gloves 
were  provided  to  guard  against  it.  Neither  knew  whether  the  current 
was  on.  For  a  week  preceding  the  acddoit  the  men  with  whom  the 
plaintiff  was  employed  had  bwn  running  two  telephone  wires  from 
the  New  Jersey  state  line  to  Hillbum,  Orange  county.  They  fre- 
quently encountered  electric  wires,  and,  although  it  is  now  assumed 
tfiat  the  plaintiff  may  have  supposed  that  the  electric  current  would  be 
turned  off  while  work  was  being  dcme  among  such  wires,  he  does 
not  say  so,  and  the  only  evidence  on  the  subject  tends  to  show  that 
that  had  not  been  done  in  a  single  instance.  The  appellant's  man- 
ager did  testify  that  on  one  occasion  he  received  a  re<}uest  from  the 
telephone  company  to  shut  off  the  current,  but  that  testimony  referred 
to  different  work,  a  different  line,  and  another  time.  In  place  of 
notifying  the  electric  company  to  turn  off  the  current  whenever  electric 
wires  were  reached,  an  altogether  impractical  thing  to  do,  rubber 
gloves  were  provided  for  use  at  such  times,  and  that  fact  was  notice, 
if,  indeed,  any  was  needed,  that  the  men  must  use  the  gloves,  and 
not  rely  on  the  current  being  turned  off.  Near  Hillburn  appellant's  wires 
were  strung  on  the  telephone  company's  poles  for  a  space  of  about 
16  poles.  It  is  not  pretended  that  the  appellant  was  notified  of  the 
wonc  being  done  by  the  telephone  company,  mudi  less  of  the  time 
when  the  men  would  reach  those  poles.  The  plaintiff  had  no  reason 
to  think,  and  does  not  pretend  that  he  did  think,  that  such  notice  had 
been  given.  He  admits  that  he  thought  "perhaps  Ihtct  was  a  day 
current,"  but  he  says: 

**I  received  no  warning,  and  no  one  wore  mVber  gloves;  and  I  took  It  for 
granted  they  were  dead  wires." 

The  man  who  heedlessly  pulls  the  trigger  of  a  loaded  firearm  takes 
it  for  granted  that  it  is  not  loaded,  but  no  one  would  excuse  his  care- 
lessness on  the  grotmd  that  he  had  been  told  that  that  was  a  prudent 
way  to  find  out.  The  plaintiff  does  not  assert,  and  we  should  not 
assume,  that  he  was  ignorant  of  the  high  tension  of  wires,  which  were 
obviously  a  part  of  a  primary  circuit.  Although  the  judgment  is  about 
to  be  sustained  on  the  theory  that  the  plaintiff  had  a  right  to  rely 
on  the  superior  knowledge  of  the  foreman,  no  one  has  pointed  out  in 
what  respect  that  knowledge  was  superior.  In  their  work  through 
the  cotmtry  the  men  came  to  this  short  section  where  the  telq>h<»i6 
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and  electric  wires  were  on  the  same  poles.  All  knew  that  it  was 
dangerous  to  wofk  without  rubber  gloves  among  the  electric  wires, 
if  the  current  was  on.  No  one  knew  whether  the  current  was.  on, 
but  all  knew  that  no  attempt  was  made  to  find  out.  And  the  state- 
ment of  the  foreman  referred  to  supra,  if  it  was  made,  amounted  to 
no  more  than  an  assurance  that  it  was  all  right  to  take  chances.  If 
it  had  been  customary  for  the  electric  company  to  shut  off  the  cur- 
r«it  on  notice,  indeed,  had  there  been  a  single  instance  of  such  a  notice 
during  the  performance  of  the  work  in  whidi  the  plaintiff  was  en- 
gaged, it  might  be  said  that  the  foreman  would  be  supposed  to  know 
whether  such  notice  had  been  given  in  the  particular  case,  and  the 
plaintiff  would  have  had  the  right  to  infer  frcxn  said  statement  that 
it  had  been  given.  But  the  plaintiff  does  not  testify  that  he  supposed 
any  such  thing,  and  his  counsel  does  not  argue  that  his  testimony 
warrants  that  inference.  On  the  contrary,  he  argues  that  the  plain- 
tiff used  the  word  "dead"  in  the  sense  of  "abandoned,"  "disused,"  and 
that  he  had  a  right  to  infer  that  the  wires  had  been  abandoned  from 
the  fact  that  the  insulation  was  so  worn.  On  the  day  of  the  accident 
the  men  had  not  needed  Ae  rubber  gloves  until  the  short  section  of 
electric  wires  was  reached.  Then,  instead  of  taking  the  trouble  to 
get  the  gloves  frcon  the  tool  box  in  the  w^on,  they  took  the  chance 
of  safely  doing  the  work  without  them.   'Hie  plaintiff  testifies: 

"Wben  I  came  to  the  cross-road  where  the  electric  wires  came  fn.  upon  the 
seme  poles  tbat  tbe  telepbonft  wires  were  <mi,  I  and  my  aasoclates  v&it  rlgbt 
on  Jtut  the  nme." 

If  the  plaintiff  had  not  allowed  his  hand  to  come  in  contact  with 
the  wire,  or  if  his  body  had  not  been  grounded,  or  if  there  had  been 
no  current  on  the  wire,  that  might  have  been  done  without  accident; 
but  I  do  not  think  his  imprudence  can  be  excused  by  the  fact  that  he 
was  told  to  do  what  he  loiew  was  imprudent.  If  the  absence  of  the 
insulation  was  the  cause  of  the  accident,  the  plaintiff  was  careless  for 
allowing  his  hand  to  come  in  osntact  with  the  wire  at  that  point.  He 
says  that,  before  dimbing  the  pole,  he  noticed  that  the  insulation  was 
hanging  in  shreds  from  one  of  the  wires,  and  that  he  "took  a  look 
at  the  wire"  on  which  he  was  hurt,  and  that  "it  looked  all  right." 
But  it  is  obvious  that,  though  warned  by  what  he  saw  on  the  other 
wire,  his  inspecticm  was  only  casual,  for  he  admits  that  he  did  not 
look  up  at  all  as  he  ascended  the  pole,  and  the  testimony  of  his  wit- 
nesses is  to  the  effect  that  at  the  point  where  he  received  the  shock 
the  wire  was  bare  for  a  space  of  two  or  three  inches,  a  fact  plainly 
observable  from  the  ground.  But  he  did  not  rely  on  the  insulation. 
He  understood  what  appears  to  have  been  undisputed  on  the  trial 
(it  is  sworn  to  by  one  of  his  own  witnesses),  that  insulation  on  a  wire 
carrying  a  current  of  high  voltage  affords  little,  if  any,  protection  if 
the  body  coming  in  contact  with  it  is  grounded.  Without  any  reason 
for  doing  so,  the  plaintiff  took  it  for  granted  that  the  wires  were  not 
in  use  or  that  the  current  was  not  on;  and  I  do  not  think  a  jury 
should  be  permitted  to  say  that  a  perscui  of  wdinary  caution  would 
be  so  imprudent  It  is  ui^d  that  the  plamtiff  was  not  negligent  for 
doing  as  the  other  men  did;  in  other  words,  that  he  should  be  ex- 
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cused  for  being  careless  because  his  associates  were  careless  too.  His 
act  is  to  be  judged,  not  by  what  he  saw  others  do,  but  by  what  ordi- 
nate prudence  required  him  to  do  under  the  drcumstances.  It  is 
within  oomnuxt  observation  that  men  become  heedless  of  perils  which 
tfiey  are  accustomed  to  encounter,  and  frequently  omit  the  simplest 
precautions.  If  there  be  any  warrant  in  the  evidence  for  the  infer- 
ences upon  which  the  judgment  is  about  to  be  sustained,  many  of 
them  have  not  been  suggested  by  counsel,  and,  after  a  careful  study 
of  the  record,  I  do  not  find  what  appears  to  me  to  be  even  a  scintilla 
of  evidence  in  support  of  some,  then  I  think  such  inferences  are  op- 
posed to  the  clear  preponderance  of  the  evidence,  and  that  the  judg- 
ment should  be  reversed  as  against  the  weight  of  evidence.  However, 
I  vote  to  reverse  on  the  grotmd  that  the  moti(»i  to  dismiss  should  have 
been  granted. 

GAYNOR,  J.,  concurs. 


GOHSN  V.  BABRT  et  al. 
(Snivrane  Ooort,  Appelate  Term.  February  7,  1908.)  . 

PUaOIPAL  AND  AOBWT^LlABILITT  OF  AQEH1>— PaTUNTB  TO  AOBNT. 

Where  plaintiff  paid  money  to  defendants,  knowing  tbem  to  be  agmta 
of  another,  the  paymoit  be/tog  tree  ttoax  any  wrongfol  act  of  the  agents^ 
he  most  look  to  the  prlsdpal,  and  not  the  agents,  tot  a  retam  of  the 
mon^t  should  be  ultimately  become  entitled  to  It 

(IDd.  Note.— B*or  cases  in  point,  eee  Cent.  Dig.  toI.  40,  Principal  and 
Agent,  SS  480,  481.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  William  Cohen  against  Joshua  H.  Barry  and  John  M. 
Ferris.  From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed. 

Argued  before  GXLDERSLEEVE,  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 

H.  B.  Davis  and  Henry  B.  Mansfield,  for  appellants. 
Norman  W.  Kerngood,  for  respondent 

SEABURY,  J.  The  plaintiff  paid  the  defendants,  Barry  and  Fer- 
ris, who  were  real  estate  and  insurance  brokers  doing  business  under 
the  firm  name  of  Barry  &  Co.,  the  sum  of  $125.  The  conditions  under 
which  this  sum  was  paid  are  set  forth  in  the  receipt,  which  the  plain- 
tiff received  from  the  defendants,  of  which  the  following  is  a  copy: 

'■New  YoA,  November  28^  1906. 

"Bacdved  tnm  William  Oobm  the  aom  ot  one  bnndred  and  twenty-five  dol- 
lars as  security  aa  lease  tor  sontberly  store  irituated  on  the  east  side  of  Eighth 
avenue.  Said  amount  to  be  retained  to  William  Cohen  provided  the  lease  is 
not  made  between  the  Northwestern  Realty  Company  and  Samuel  Greenberg ; 
and,  farther,  that  the  said  amount  of  $125  to  be  paid  for  month's  rent  upon 
notification  to  William  Cohen  to  take  possession,  and  that  Barry  ft  Co.  will 
not  be  held  responaiblis  for  anj  part  of  tbelr  not  making  said  lease  between 
the  parties.  ' 

"[Signed]  Barry  ft  Co." 

The  lease  referred  to  was  not  made  or  tendered  to  the  plaintiff,  and 
the  plaintiff  brought  this  action  to  recover  the  $126  which  he  paid  to 
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the  defendants.  The  evidence  shows  that  when  the  plaintiff  paid  the 
money  to  Barry  &  Co.  he  knew  that  they  were  agents,  and  that  Bariy 
&  Co.  told  him  that  they  accepted  Uie  mon^  as  agents.  The  defend- 
ants were  not  only  known  to  the  plaintiff  to  be  agents  merely,  but  they 
disclosed  their  principal.  In  the  absence  of  fraud,  mistake,  or  other 
wrongful  act,  the  identity  of  the  defendants  was  merged  in  that  of 
their  principal,  and  the  obligation,  which  appears  to  be  due  the  plain- 
tiff, is  due  not  from  them  but  from  their  principal.  Colvin  v.  Holbrooke 
2  N.  Y.  126 ;  Hall  v.  Lauderdale,  46  N.  Y.  70.  The  principle  within 
which  this  case  falls  was  dearly  stated  by  Mr.  Justice  Bischoff  in  Coop- 
er V.  Tim,  16  Misc.  Rep.  373,  8  .N.  Y.  Supp.  67,  in  the  foUowin^ 
language : 

"It  Is  settled  lii  principle,  and  by  authority,  that  If  one  person  knowingly 
pays  mon^  to  another  as  the  agent  of  a  thlnl,  the  paymoit  not  having  be» 
Indoced  hy  any  wnmgfal  act  of  ancb  agatt,  resort  caimot  be  had  to  the  lat- 
ter,  bat  mnat  be  had  to  his  iKincI^,  If  the  parson  who  made  the  paymoit  ul- 
timately became  entitled  to  the  return  of  the  money  paid." 

The  judgment  appealed  from  is  reversed,  and  a  new  trial  ordered^ 
with  costs  to  appellant  to  abide  the  event.  All  concur. 


GALTIN  V.  BTAM. 
(Snpreme  Oonr^  Spedal  Term,  Brie  Ooonty.  Jsimaiy,  1908.) 

1.  SHTPPINO— RlOBTS  OF  PAST  OWNEBS— RIGHT  TO  AOCOONTIHG. 

Plaintiff  conveyed  ber  one-ttilrd  Interest  In  a  vessel  to  defradant,  who- 
owned  the  remaining  twothlrds  thereof,  under  an  iEUpnement  by  d^ttid- 
ant  to  operate  It,  pay  off  an  Indebtedness  against  the  vessd,  and  there- 
after to  reconvey  to  plalntlflF  a  third  Interest  therein ;  but  defendant  failed, 
to  pay  the  Indebtedness  or  to  reconv^  one-third  as  agreed,  and  the  reosel 
was  danu^ied  by  flr^  defmdant  receiving  $16,000  Insurance,  ileld,  that 
plaintiff  was  entitled  to  an  aocoontlDg. 

2.  Baicb— Joinr  Owmcssttip  in  Pbofkbtt. 

Where  plaintiff  conveyed  one-third  ot  a  vessel  to  defendant  under  an 
agreement  by  him  to  operate  the  vessel,  pay  an  Indebtedness  tiierepn,  and 
reconvey  a  third  Interest  therein  to  plaintiff,  they  did  not  become  co- 
tenants  on  defendant's  failure  to  p^  the  indebtedness,  so  that  It  wIU 
not  be  presumed  that  Insarance  money  received  by  defendant  on  loss  of 
flie  vessel  represented  only  defmdaot's  original  two-tblrds  Interest^  and 
hence  plaintiff  is  entitled  to  an  aoconnttng  as  to  the  Insarance  maaer  as- 
well  as  to  the  profits  earned. 

Action  by  Letitia  J.  Galvin  against  Thomas  M.  Ryan  for  an  account- 
ing. Demurrer  to  the  complaint  overruled,  with  leave  to  defendant  ta 
answer  on  payment  of  costs. 

Charles  C.  Wood  and  J.  H.  Metcalf,  for  plaintiff. 
Wm.  Burnett  Wright,  for  defendant 

BROWN,  J.  The  complaint  alleges,  that  in  March,  1897,  the  plain- 
tiff, one  Dennecker,  and  one  Tyler  were  the  owners  of  a  certain  ves- 
sel, each  owning  one-third  thereof;  that  on  that  day  Dennecker  and* 
Tyler  sold  to  the  defendant  their  two-thirds  of  said  vessel ;  that  on 
the  same  day  plaintiff  executed  a  conveyance  of  her  onerthird  of  said 
vessel  to  defendant,  upon  the  agreement  that  defendant  should  operate- 
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the  same,  out  of  the  earnings  thereof  pay  certain  indebtedness  against 
said  vessel  for  which  plaintiff  was  liable,  and  immediately  reconvey  to 
plaintiff  one-third  thereof;  that  defendant  took  possession  of  said  one- 
third  interest  under  said  conveyance  and  agreement,  operated  said 
vessel  from  that  time  to  the  year  1903  at  large  profit,  failed  to  pay  the 
indebtedness,  and  failed  to  reconvey  said  one-third  interest  to  pl^n- 
tiff ;  that  in  1904  said  vessel  was  damaged  by  fire,  the  defendant  re- 
viving $15,000  insurance;  and  that  the  defendant  has  failed  to  ac- 
count in  any  manner  to  plaintiff  for  the  earnings  of  the  vessel  or  for 
said  insurance  moneys,  although  the  same  has  been  duly  demanded. 
Plaintiff  donands  an  accounting.  Defendant  demurs  to  the  complaint 
upon  the  ground  that  no  cause  of  action  is  stated. 

If  it  be  true  that  defendant  took  possession  of  the  vessel  under  an 
agreement  to  pay  certain  indebtedness  out  of  the  earnings  and  to  de- 
liver possession  to  plaintiff  after  the  vessel  had  earned  sufficient  to  pay 
such  indebtedness,  it  must  be  that  plaintiff  has  a  right  to  the  benefit  of 
that  agreement  and  to  have  that  indebtedness  paid  out  of  the  earnings 
of  the  vessel.  The  fact  that  defendant  omitted  to  pay  such  indeM- 
edness  cannot  relieve  him  from  his  liability  to  do  as  he  agreed.  Be- 
catise  he  failed  to  pay  does  not  restore  plaintiff's  title  and  make  the 
parties  co-tenants,  so  as  to  invoke  the  rule  relative  to  contribution  or  ac- 
counting between  co-tenants.  The  defendant  having  agreed  to  recon- 
vey the  vessel  to  plaintiff,  and  having  procured  its  insurance  and  col- 
lected the  insurance  moneys  on  its  destruction  by  fire,  a  court  of  equity 
will  not  listen  to  the  claim  that  because  he  failed  to  pay  the  agreed 
indebtedness  the  parties  ipso  facto  became  co-tenants,  and  that  it  must 
be  presumed  that  defendant  insured  only  his  two-thirds  interest,  and 
consequently  plaintiff  has  no  claim  on  tfie  insurance  money.  Eiquity 
would  more  than  likely  compel  the  adoption  of  the  rule  that  tiie  defend- 
ant, having  agreed  to  deliver  possession  of  the  vessel  to  plaintiff  and 
having  received  $15,000  insurance  on  it,  is  estopped  from  saying  that 
the  insurance  money  represents  only  the  interest  in  the  vessel  acquired 
from  Dennecker  and  lyler,  and  does  not  represent  the  interest  which 
the  defendant  agreed  to  convey  and  deliver  to  plaintiff.  I  think  a 
cause  of  action  for  an  accounting  is  stated  in  the  complaint. 

Demurrer  overruled,  with  leave  to  the  defendant  to  answer  on  pay- 
ment of  costs,  to  be  taxed. 


HOMBBBO  r.  TIFFANY  STUDIOS. 
(fiupnm9  Oovrt,  Appellate  Dlvlalon,  Second  Departmoit  Jannary  24,  100&) 

l^OAX— CtnUC  OF  EbBOS— iNSTBUCnONB. 

Wbere  the  Judge  erroneously  chai^ied  that  the  mly  question  to  be  de- 
cided was  whether  the  plaintiff  mts  guilty  of  contrlbatorjr  negU^^ioe, 
his  error  In  his  failure  to  snbmlt  the  qnestlon  of  defendant's  n^lgmce 
to  the  Jury  was  not  cured  by  defendants  counsel  remarking,  *'Your  honor 
sold,  if  the  plaintiff  was  free  from  oontrlhutory  negligence,  to  give  a  ver- 
diet ;  that  is,  If  the  defendant,  they  find,  la  negligent,"  and  the  court  re- 
qionding,  "That  is  what*  I  meant  to  say,"  as  It  Is  not  enough  for  a  trial 
jodge  to  chaise  In  general  terms  that  It  Is  for  the  jury  to  say  whether  a 
plaintiff  or.  a  defendant  was  negligent,  bat  they  must  be  Instructed  in  n- 
spect  of  what  facts  they  must  first  find  to  emible  Oi&a  to  decide. 
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Ai^eal  frcxn  Trial  Term. 

Action  by  Ewald  Homberg  against  the  Tiffany  Studios  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed. 

Argued  before  WOODWARD,  TENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

I.  R.  Oeland,  for  appellant. 
Mdville  J.  France,  lOr  respcmdent. 

GAYNOR,  J.  There  was  a  tank  16  feet  long  and  about  8  feet  wide 
in  the  defendant's  place  in  which  a  certain  solution  used  in  electroplat- 
ing was  prepared  by  the  plaintiff,  who  was  employed  for  that  purpose 
by  the  defendant.  A  carpenter  was  installing  a  blower  at  this  tank, 
to  blow  air  into  the  said  solution  and  thereby  keep  it  agitated  or  in  mo- 
tion, which  was  theretofore  done  by  a  man  stirring  it  up  by  a  pde  or 
stick.  The  foreman  called  the  plaintiff  and  made  him  go  up  in  a  hur- 
ry upon  a  plank  which  had  been  lud  across  the  tank,  and  to  hold  a 
plumb  line  to  help  the  carpenter  locate  the  spots  where  he  would  set 
parts  of  the  blower  and  its  attachments.  The  plank  slipped  and  threw 
the  plaintiff  over  on  a  nearby  shaft  and  hurt  him  severely.  This  can 
be  gathered  from  the  evidence  for  the  plaintiff,  but  only  with  grtat  dif- 
ficulty, and  also  with  some  hesitation  in  respect  of  what  the  plank  was 
in  size,  etc.,  how  it  was  laid,  and  how  it  slipped,  whether  along  the 
sides  of  the  tank,  or  whether  it  slipped  (or  tipped)  up. 

The  learned  trial  judge  charged  the  jury  that  the  only  question  for 
them  was  whether  the  plaintiff  was  guilty  of  contributory  negligence, 
and  that  if  he  was  not  the  verdict  must  be  in  his  favor.  It  was  by  no 
means  clear,  to  say  the  least,  whether  the  defendant  was  guilty  of  any 
negligence  (such  as  in  Benzing  v.  Steinway,  101  N.  Y.  647,  6  N.  E. 
449,  for  instance),  and  the  best  that  can  be  said  is  that  that  question 
was  for  the  jury.  If  the  question  were  before  us  whether  any  case  of 
negligence  of  the  defendant  was  presented  by  the  confused  and  unpre- 
cise  evidence  for  the  plaintiff,  d^Sculty  mig^t  be  encountered  on  that 
head. 

Tfie  error  which  formed  the  body  of  the  charge — that  the  c»ily 
question  was  whether  the  plaintiff  was  guilty  of  contributory  negligence 
— was  not  cured.  After  the  charge,  and  after  counsel  for  the  defend- 
ant had  excepted  to  it,  and  made  certain  requests  to  charge,  counsel 
for  the  plaintiff  said :  "Your  honor  said  if  the  plaintiff  was  free  from 
contributory  negligence,  to  give  a  verdict;  that  is,  if  the  defendant 
they  find  is  negl^ent.'*  And  the  court  responded :  "That  is  what  I 
meant  to  say."  This  was  not  an  adequate  instruction  to  the  jury.  It 
was  the  learned  trial  judge's  duty  to  instruct  them  as  to  the  precise 
facts  that  would  constitute  negligence  by  the  defendant.  It  is  not 
enough  for  a  trial  judge  to  charge  in  general  terms  that  it  is  for  the 
jury  to  say  whether  a  plaintiff  or  a  defendant  was  negligent.  They 
must  be  instructed  in  respect  of  what  &cts  th^  must  &'St  find  to  en- 
able them  to  so  decide. 

The  judgment  should  be  reversed. 

Jndgmeut  and  order  reversed,  and  new  trial  granted;  costs  to  abide  tbe 
smt  All  concur. 
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DBESSBB  T.  MEBGANTILE  TRUST  CX>.  et  U 
{Snpraiie  Court  ^ipdlate  THyUUm,  Seoond  D^artmait  Jamurr  9i  19060 

1.  FBA.UD— DeOKIT— PUSOHAU  OF  STOOK— liUBIUTT. 

PlalntllE  may  not  reoorer  from  defendants  for  fraud  practiced  on  tbe 
general  pobllc  to  Induce  undMwrltlng  of  Mcurlttea  of  a  trust  when 
plaintiff  did  viiat  undoirrlte  nor  sotwcrlbe  fOr  any  of  tbem,  tbougb  be 
bought  stodt  In  a  tmst  company,  because  of  antletpated  profits  to  accrue 
to  it  under  Its  engagement  with  defendants  to  act  as  tbe  trust's  bank  of 
deposit,  etc.,  if  the  general  public  dionid  pnrdiaae  tiie  seenrltlea  exploit- 
ed by  def  aidants. 

2.  AcTio:^— EtEcnoN  of  Rehkmm— Ookmaot  oh  Tort. 

Wbere  a  breach  of  contract  Is  permeated  with  tor^  tbe  injured  person 
may  elect  to  walTe  the  contract  and  recover  In  tort 
[Ed.  Noto.— Fbr  cases  tn  point,  see  Oent  IMg.  vol.  1,  Action,  II 108-216.] 

8.  Bnxs  A.nD  Noras— AonoH  on~Plxa.dino— Sufficibnot. 

Auctions  that  defendants  agreed  to  pay  notes  negotiated  by  plalntift 
at  maturity  and  failed  to  do  so  sufficiently  show  a  breach  of  contract  by 
nonpayment. 

4.  SAlnl^— FaHiUu  to  Pat  at  Matubity— Pbksumptiow. 

Failure  to  pay  a  note  at  maturity  rallies  a  presumption  of  continuous 
nonpayment,  and  the  burden  Is  on  hhn  sued  on  tiie  note  to  overcome  It 

B.  PlEAOING — COMPLAINT^-SUFFICIENOT. 

A  connt  In  a  complaint  In  an  action  for  deceit  and  on  a  note,  alleging 
that  plaintiff  was  "forced  to  lose"  certain  proper^,  but  not  statli^  the 
facts  which  caused  the  loss  and  tbe  manner  of  losing,  Insufflctently  stat«i 
a  cause  of  action. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  8&,  Pleading  U  12- 
28%.] 

6.  Sams— iNTaNDHSNTS. 

Every  reasonable  Intendment  should  be  had  In  favor  of  the  saffldency 
of  a  pleading,  but  speculation  may  not  be  resorted  to  to  determine  what 
are  issues. 

[Dd.  Note.— IV)r  cases  in  point,  see  Oent  Dig.  vol.  89,  Pleading,  IS 
«H76.] 

On  Reargoment 

7.  Baiod— Dkhuihd. 

On  demurrer  far  insoflBclaicy,  a  cmiplaliit  most  be  upheld  If  It  states 

fticts  sufficient  to  constitute  a  good  cause  of  action  of  any  kind,  and  a 
eomplaint  stating  a  canse  of  actlui  In  contract  wUl  be  sustained,  though 
iMlntlff  Intended  to  plead  In  tort 

Action  by  Daniel  Lc  R<^  Dresser  against  the  Mercantile  Trust 
Company  and  others.  Demurrers  to  causes  of  action  partly  overruled 
and  partly  sustained,  with  leave  to  plaintiff  to  amend. 

See  118  App.  Div.  901,  lOS  N.  Y.  Supp.  1123,  and  53  Misc.  Rep. 
18,  102  N.  Y.  Supp.  569. 

The  following  are  the  c^inions  of  Carr,  J.,  at  Special  Term: 

The  first  cause  of  action  In  the  oHnplalnt  attonpts  to  set  forth  either  two 
causes  of  action  or  two  Items  of  damage  arising  from  one  cause  of  action. 
Ttse  defendants  demur  to  It  (»  two  grounds,  as  ftrtlowa:  (a)  Tliat  It  fails  to 
state  facts  suffldent  to  ctmstitnto  a  cause  or  causes  of  action ;  (b)  that  In  it  are 
Improperly  joined  a  canse  of  action  tor  a  tort  and  one  cn  ooatract  botii  of 
which  do  not  arise  out  of  the  same  transactitm.  After  a  careful  oonMdera- 
tlon  of  tbe  somewhat  voluminous  auctions  contained  therein,  I  am  of  opln> 
Uxa  that  It  does  not  set  forth  facts  sufflcioit  to  constitute  a  cause  of  actlmi  for 
deceit  against  tbe  dtfendants  in  relation  to  tbe  alleged  item  tor  damages  afia- 

108N.T.fi^-87 
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Ing  from  the  plaintiff's  purchase  of  stock  In  the  Trust  Company  of  the  Republla 
The  fraudulent  practices  complained  of,  as  alleged,  were  directed  to  the  gea- 
eral  public  for  the  purpose  of  Inducing  underwriting  of  the  secnrltlea  of  the 
so-called  "Shipbuilding  Trust"  The  plaintiff  does  not  claim  that  he  under- 
wrote or  subsolbed  to  any  of  such  secorttieB,  relying  upon  the  truth  of  the 
repreamtatlons  made  by  the  defendants.  He  aays  he  bought  the  stock  in  the 
TniBt  Gompeny  of  the  R^^bllc  because  that  company  bad  be»  engaged  by 
the  defendants  as  a  bank  of  deposit  for  the  "Shipbuilding  Trust,"  and  as  Its 
medium  for  the  Issue  of  its  bonds  and  the  roglstrar  of  Its  stock  and  as  an 
agent  to  solicit  subscriptions  for  underwrltlnga  under  terms  which  would  net 
It  a  profit  of  about  $1,500,000  If  the  defendants  should  succeed  In  their  scheme 
of  exploiting  their  securities.  This  expected  profit  to  the  trust  company  would 
necessarily  Increase  the  value  of  Its  own  stock;  and,  relying  upon  these  an- 
ticipated pzoflts.  the  plaintiff  bought,  not  the  securities  which  the  defendants 
were  endeaToring  to  sell,  and  as  to  whidi  the  alleged  fraudulent  r^;>reBentatlons 
were  made,  but  securities  In  whldi  the  defendants  bad  no  apparent  interest, 
and  as  to  which  they  made  no  representations  whatew.  The  trust  company 
might  have  failed  to  reap  these  anticipated  profits,  even  though  the  representa- 
tions of  ttie  defendants  were  true  in  fact,  as  the  scheme  of  exploitation  could 
have  failed  through  the  Indifference  of  ^e  public  In  regard  to  the  proposed  In- 
vestment Likewise,  the  trust  company  might  have  reaped  the  anticipated 
profit,  even  though  the  defendants'  representations  were  fraudulent  If  a  suf- 
fldently  large  portion  of  the  public  had  been  gulled  into  buying  tbe  securities^ 
and  thus  enabled  the  trust  company  to  earn  Its  commissions  from  the  d^end- 
antB.  It  seems  clear  to  me  that  within  the  rules  which  govern  tbe  common- 
law  action  of  deceit,  there  is  no  direct  or  necesaaiy  connection  between  tbe 
alleged  frand  of  tiie  defmdants  and  the  plalntlfTs  purchase  of  stock  In  his 
own  trust  company,  which  was  lnfiu«iced  concededly  by  his  estimate  of  the 
profits  which  would  accrue  to  It  if  the  general  public  should  purchase  the 
securities  exploited  by  the  defendants.  Therefore  no  cause  of  action  la  set 
forth  on  this  point  Jex  v.  Straus,  122  N.  T.  2»3,  25  N.  E.  478 ;  Brackett  v. 
Griswold,  112  N.  Y.  454.  20  N.  B.  376;  Barber  v.  Morgan,  61  Barb.  116.  The 
authorities  cited  by  tbe  plaintiff  on  this  proposition  seem  to  me  easily  dis- 
tinguishable. As  to  tbe  next  item  of  damage  set  forth  In  the  first  cause  of 
action,  a  different  question  arises.  I  refer  to  the  $980,000  itan  predicated  oa 
the  alleged  failure  of  tbe  defendants  to  pay  certain  notes  negotiated  by  tbe 
plaintiff.  The  defendants  contend  that.  In  relation  to  this  Item,  the  plaintiff 
attempts  to  state  a  cause  of  action  mi  ccmtract  And  falls  to  set  forth  facts 
showing  a  breach  of  contract  by  nonpaymoit.  The  plaintiff  contends  that  he 
sues,  not  In  contract  but  In  tort,  and  that  be  has  pleaded  sufficiently.  If  a 
contract  Is  permeated  with  tort  no  doubt  the  plaintiff  may  elect  to  recover  in 
tort  and  waive  the  contract.  Whether  he  sues  la  tort  or  In  contract  does  not 
seem  to  me  to  be  important  at  present ;  for  It  seems  to  me  tliat  if,  as  the  de- 
fendants omtend,  he  Is  suing  actoally  on  extract,  be  has  pleaded  snffldently 
a  breach  by  nonpayment  on  the  part  of  the  defendants, 

TbA  plaintiff  alteges  that  tbe  defendants  agreed  to  pay  tbe  notes  In  questlim 
**at  maturity."  He  alleges,  further,  that  tbey  failed  to  pay  the  notes  at  ma- 
turity. This  Is  a  clear  all^atlon  of  a  breach.  There  Is  nothing  In  tbe  Lent 
Case,  180  N.  T.  0O4,  20  N.  B.  988,  to  tbe  contrary.  In  that  case  there  was  no 
allegation  whatever  of  a  failure  to  pay;  and  h«ice  no  allegation  of  a  breach. 
Here  there  Is  a  distinct  allegation  of  a  failure  to  pay  the  notes  when  they  be- 
came due,  and  therefore  of  a  breach  of  tbe  alleged  contract  The  failure  to 
pay  at  maturity  raises  a  presumption  of  continuous  nonpayment  which  Is 
Incumbent  upon  tbe  defendants  to  meet  by  affirmative  auctions  and  proof. 
In  Oonkling  t.  Weatberwax,  181  N.  Y.  2S8,  78  N.  E.  1028,  there  to  an  inatroc- 
tlve  dlscusslim  of  this  question,  although  tbe  queatlrai  which  arises  here  was 
not  up  for  deddon  there.  In  that  case  the  action  was  not  on  a  contract  for 
tbe  payment  of  money,  but  to  recover  an  unpaid  legacy.  Some  differences 
arose  in  the  court  as  to  the  true  doctrine  to  be  applied  as  to  the  burden  of 
proof  as  to  payment  or  nonpayment  It  was  held  by  the  majority  of  the  court 
that  In  an  action  to  recover  on  a  contract  to  pay  money  tbe  burden  of  proof 
was  on  the  defendant  to  prove  payment  (Cullen,  O'Brien,  Halght  and  Gray, 
Vann,     wbo  held,  wh^  the  action  was  not  on  a  contract  to  pay  m<xiey. 
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bat  where  payment  was  In  Issue,  the  burden  to  sbow  nonpayment  was  on  the 
plaintiff,  admits  that  in  an  action  on  a  contract  for  tbe  payment  of  money  It 
Is  sufficient  for  the  plaintiff  to  allege  and  prove  a  breach  at  maturity,  "as  the 
presumption  of  nonpayment  continues  until  met  by  the  allegation  of  payment." 
Opinions  page  268  of  181  N.  Y.,  page  1031  of  73  N.  E.,  ut  supra. 

I  am  of  opinion,  therefore,  that  tbe  complaint  states  a  good  cause  of  action 
In  the  first  cause  of  action  as  to  the  $^,000  Item,  whether  it  sounds  in 
tort  or  on  contract.  Aa  to  the  second  and  third  causes  of  action,  I  think  they 
do  not  state  sufficient  facta  to  constltnte  good  causes  of  aeti<Hi.  Properly 
q>eaklng,  they  are  not  separate  causes  of  action,  but  simply  separate  items 
of  damage  In  some  way  sought  to  be  connected  with  the  matters  set  fOTth  in 
the  first  cause  of  action.  The  plaintiff  simply  alleges  that  he  was  "forced 
to  lose"  certain  property,  but  the  facts  which  brought  about  this  loss,  and 
the  manner  of  losing,  are  not  alleged.  The  statements  are  naked  conclusions. 
It  may  be  Imagined  from  the  complaint  that  he  was  "forced  to  lose"  these 
properties  through  going  Into  bankruptcy,  but  there  is  no  allegation  that  this 
was  the  fact,  or  that  bis  bankruptcy  was  caused  by  any  acts  of  tbe  defendants ; 
and  If  by  any  such  acta,  whether  It  resulted  from  his  loss  In  the  trust  com- 
pany stock  Tentnre  or  from  the  note  Inddent,  or  from  both.  Every  reasonable 
Intendment  should  be  had  In  favor  of  the  pleader,  but  no  resort  can  be  had 
to  mere  guesswork  In  order  to  know  what  are  the  issues  in  an  action. 

The  demurrers  to  the  first  cause  of  action  should  be  overruled,  and  the  de- 
murrers to  tbe  second  and  tblrd  causes  of  actlrai  should  be  sustained,  with 
leave  to  plaintiff  to  aerve  an  amended  ctmiplabit 

On  Blearing. 

Tbe  well^ttled  rule  of  testing  a  complaint  on  demurrer  for  InsuflSdMicy  re- 
quires the  complaint  to  be  upheld  If  It  states  facts  sufficient  to  constitute  a 
good  cause  of  action  of  any  kind  whatsoever.  Abbey  t.  Wheeler,  170  N.  T. 
m-127,  G2  N.  £.  1074. 

I  have  btid  that  the  first  cause  of  action  Is  good,  as  sounding  In  contract 
The  plaintiff  believes  that  it  is  good  as  showing  a  cause  of  action  in  deceit. 
The  defraidanta  claim  that  It  does  not  show  a  good  cause  of  action  in  deceit,  and 
that  the  demurrer  should  be  sustained  because  the  plaintiff  admits  orally  that 
he  Intended  to  plead  in  tort  It  makes  no  difference  whatever,  on  a  dnnurrer, 
what  may  have  been  the  plaintiff's  theory  in  framing  his  pleading.  If  the 
actual  pleading  sets  up  a  good  cause  of  action  whether  In  tort  or  ex  contractu. 
On  the  trial  he  may  be  compelled  to  elect  between  tbe  possible  theories.  If 
he  elects  to  stand  on  his  theory  of  fraud  and  makes  out  simply  a  caiue  of  ac- 
tion on  contract,  be  may  lose  his  case.  It  Is  not  for  the  court  on  a  demurrer 
tbr  InanfiOdency  to  concern  Itself  with  any  question  beyond  the  one  Involved, 
namely.  Does  tbe  complaint  State  facts  sufli<Hent  to  ccmstltote  a  good  cause 
of  action  of  any  character? 

No  cases  to  tb»  contrary  are  dted,  and  I  have  never  heard  the  rule  ques- 
tioned before.  I  see  no  reason  fbr  making  any  change  In  my  former  disposi- 
tion of  the  case. 

Argued  before  WOODWARD,  JENKS.  HOOKER.  MILLER,  and 
GAYNOR,  JJ. 

Frederick  W.  Frost,  for  plaintiff. 

William  F.  Goldbeck,  for  defendant  Mercantile  Trust  Ca 
Wm,  L.  Kitchell,  for  defendant  McCook  and  others. 

PER  CURIAM.  Interlocutory  judgment  affirmed,  with  costs,  on 
opinions  of  Carr,  J.,  at  Special  Term. 
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LBSTER  et  al.  T.  OBII'FIN. 
(Supreme  Oonrt,  Appelate  Turn.  February  7,  190&.) 

1.  EiANDLOED  AND  T^ItANT— DiaTTTBBANGE  OT  POSSESSION  OF  TeN&NT  BT  IjAITD- 

LOED—ETionoM— Action  fob  Dauaobs  bt  Tenant— Action  fob  Rent. 

Lessee's  lease  required  blm  to  give  three  monttu^  notice  of  intended  re- 
moval and  to  allow  lessors  to  enter  and  show  prospective  leasees  the 
premises  and  at  any  time  visit  and  examine  them.  Lessors,  less  than 
three  months  prior  to  the  expiration  of  the  lease,  wrote  lessee,  requesting 
permission  to  tlhow  a  prospective  lessee  the  premtses,  and,  receiving  no 
reply  in  two  days,  broke  In,  put  on  a  new  lock,  and  retained  tbe  kfi^. 
Leasee  ranoved  forthwith.  Beld,  that  while  sncb  breaking,  being  merely 
a  trespass,  for  which  lessee  might  have  damages  against  lessor,  would  not 
justify  a  refasal  to  pay  rent,  yet  that  tbe  changing  of  tbe  lock  and  re- 
tainlng  the  key  operated  as  an  eviction,  so  that  lessor  could  not  recover 
for  rait  subsequently  accrued. 

[Ed.  Note.— For  cases  In  point,  see  Cent,  Dig.  vol.  82,  Landlord  and 
Tenant,  |  765.} 

2.  &IJCB— QvionON— Act  of  Landlobd. 

In  BQcta  a  case  there  was  no  obligation  on  lessee  to  demand  possession 
of  tbe  premises ;  a  refusal  to  restore  not  being  an  essential  element  of  an 
eviction. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  82,  Landlord  and 
Tenant  {  766.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District 

Action  by  William  C.  Lester  and  another  against  Frank  J.  Griffin. 
From  a  judgment  for  defendant,  plaintiffs  appeal.  Affirmed. 

Argued  before  GIIvDERSLEEVE,  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 

Stanley  Holcomb  MoUeson,  for  appellants. 
George  B.  Hayes,  for  respondent 

GERARD,  J.  The  action  was  brought  to  recover  rent  under  a  writ- 
ten lease  for  an  apartment  in  the  Westminster  apartment  house.  The 
lease  ran  from  October  1,  1906,  to  October  1,  1907.  The  action  was 
brought  to  recover  the  August  and  September  installments  of  rent 
The  rent  was  payable  monthly  in  advance.  The  tenant  (defendant) 
paid  the  rent  in  advance  for  the  month  of  July.  The  lease  contained 
tiie  fdlowing  clause : 

"(7)  The  tenant  agrees  to  give  three  mmtb^  notice  of  Intended  removal, 
and  to  permit  said  landlord  or  his  agent  to  sfaow  the  premises  to  other  par* 
ties  at  any  reasonable  Iioors  of  tbe  day,  and  will  allow  a  notice  'To  Let^  to  be 
put  thereon  three  months  prior  to  t3ie  ocplration  of  this  lease,  and  yrOl  allow 
landlord,  or  his  agent  at  any  time  during  the  tenn,  to  visit  and  examine  them 
at  any  reasonable  hour  of  the  day,  and  whenever  necessary  to  have  any  repairs 
to  same,  or  any  part  of  the  building.** 

The  plaintiffs  are  the  landlords.  On  July  18th  the  plaintiffs'  attor- 
neys wrote  the  defendant  (tenant),  asking  him  to  make  an  amicable 
aiTangement  for  showing  the  premises,  and  received  no  answer  by  the 
next  day  but  one,  July  20th,  on  which  date  the  plaintiffs  broke  into 
the  defendant's  apartment,  which  was  locked,  changed  the  lock,  retained 
the  key  of  the  new  lock,  and  uutnicted  the  superintendent  to  show 
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the  apartments  when  he  had  appUcatioiis  for  them.  It  appears  that 
the  apartment  was  not  at  that  tmie  occupied  by  the  defendant,  but  his 
effects  were  there,  and  the  defendant,  as  soon  as  he  ascertained  that 
forcible  entry  had  been  made  in  his  apartment,  removed  forthwith. 
The  defense  claimed  that  the  tenant  had  been  evicted  from  the  apart- 
ment prior  to  August  1st,  and  that  therefore  no  action  could  lie  for 
the  rent  due  in  August  and  September.  Plaintiffs  claimed  the^  had 
the  right  to  so  enter  defendant's  apartment  because  of  the  provisions 
of  the  lease,  permitting  them  three  months  before  the  e3q)iration  of 
the  lease  to  show  the  apartment 

This  provisicHi  of  the  lease  is  quite  a  common  provision  in  leases  in 
this  city.  A  man's  house  is  his  castle,  and  it  does  not  seem  that  a  fair 
construction  of  this  clause  means  that  a  landlord,  when  tenant  is  ab- 
sent from  his  apartment,  may  write  him  a  letter  asking  him  for  an 
arrangement  for  the  showing  of  the  premises,  and,  if  he  does  not  re- 
ceive a  response  within  two  days  from  the  sending  of  the  letter,  break 
into  the  tenant's  apartments  at  any  hour  that  he  c£ooses.  Such  break- 
ing, however,  would  constitute  a  trespass,  which  would  give  tfie  ten- 
ant an  action  for  damages,  but  would  not  justify  him  in  refusing  to  pay 
the  rent;  but  in  this  case,  in  addition  to  breaking  into  the  premises, 
the  landlords  changed  the  lock  and  retained  the  key.  When  they  had 
done  this  there  was  no  obligation  on  the  tenant  to  redemand  posses- 
sion of  the  premises,  and  there  is  no  necessity  for  refusal  to  restore  as 
an  element  of  eviction.  Warren  v.  Wagner,  76  Ala.  188,  51  Am.  Rep. 
446.  The  landlords,  having  excluded  the  tenant  from  possession  of  the 
premises  prior  to  the  time  when  the  August  rent  accrued,  cannot  main- 
tain an  action  for  such  rent. 

Judgment  affirmed,  viHh  costs.  All  concur. 


BRODY  et  at  T.  BIBNBAUH  et  aL 

(Supreme  CSonrt,  Appellate  Teirm.  February  7,  190&) 

L  Etidbhob— OpxirroK  BivzosiioB— Bxpxn  OtemcoNT  —  VALtra  —  Quaxhtioa* 
HOWS  o»  BxpEvr. 

It  Is  onneceflsaiy  tor  an  expert  witness  ae  to  the  market  value  of  a 
partlcalar  article  of  merdumdlse  to  Iw  acquainted  with  the  market  value 
of  all  Its  component  parts. 

[Ed.  Note. — For  cases  In  point,  see  Cent,  Dig.  toL  20,  BvldeDce,  |  28S8.] 

2:  8az«9— Bbbact  of  Oohtbaot— Rkudt  of  Butkb— ElviDBNOB  of  Dahaok. 

In  an  action  for  breach  of  an  executory  contract  of  sale,  in  which  plain- 
tiff, tbe  buyer,  proved  the  market  value  of  the  goods  at  the  time  and 
place  of  delivery  contracted  for,  It  was  error  to  grant  a  new  trial  to  de- 
fendants on  the  ground  that  there  was  no  proof  of  damage;  plaintiff 
being  entitled  on  his  showing  to  recover  the  difference  between  tbe  con- 
tract price  and  the  maAet  value  luroved. 

[SkL  Note.— For  cases  in  point,  see  Oent  Dig.  tdL  43,  Seles,  |  1174.] 

App^l  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth  Dis- 
trict. 

Action  by  Henry  Brody  and  ano&er  against  Herman  Birnbaum  and 
another.  From  an  order  granting  a  new  trial  after  verdict  for  plain- 
tiffs, plaintifiEs  appeal.  Reversed. 
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Argued  before  GIU)ERStEEV^  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 

Samuel  J.  Siegel,  for  appellants. 
Joseph  I.  Erenstoft,  for  respondents. 

GERARD,  J.  Plaintiffs  sued  to  recover  the  sum  of  $300  damages 
for  breach  of  an  executory  contract  of  sale,  in  that  defendants  failed 
to  deliver  to  plaintiffs  certain  merchandise  called  for  by  a  written 
contract.  This  written  contract  called  for  the  delivery  of  SOO  natural 
muskrat  linings  to  be  made  on  patterns  furnished,  of  which  100  were 
to  be  delivered  about  June  1st,  at  $10  each.  The  order  recites  that  the 
verdict  is  set  aside,  "the  court  being  satisfied  that  the  said  verdict  was 
against  the  weight  of  evidence  and  contrary  to  law,  in  that  there  was 
no  proof  establishing  the  actual  damage  suffered  by  the  plaintiffs,  or 
of  any  loss  or  damage  by  them  sustained."  The  jury  had  found  a 
verdict  in  favor  of  the  plaintiffs  in  the  sum  of  $300. 

It  appears  from  the  evidence  that  these  linings  were  a  standard 
article  in  the  trade,  being  a  number  of  muskrat  skins  fitted  on  linings. 
Each  lining  was  made  up  of  a  varying  number  of  muskrat  skins,  and 
were  known  as  a  50-inch  lining.  Plaintiffs  called  one  Otto  Kayser  as 
a  witness,  who  stated  that  he  had  been  in  the  fur  business  in  the  city  of 
New  York  for  20  years,  handling  furs,  buying  and  selling  merchandise 
and  all  kinds  of  furs.  This  witness  testified  that  a  natural  muskrat  lin- 
ing to  be  fitted  to  a  50-inch  cloak,  at  the  time  and  place  of  delivery 
named  in  the  contract,  was  a  staple  article,  well  known  in  the  fur  trade, 
and  priced  as  such.  Defendants  claimed  that  the  samples  furnished  in 
this  case  were  of  linings  covered  with  Southern  muskrat  skins.  The 
witness  Kayser  could  not  tell  what  the  value  of  a  Southern  muskrat 
single  skin  was  at  the  time  referred  to.  He  proved  the  market  value 
of  the  article  of  merchandise  called  for  in  the  contract  at  the  time  and 
place  of  delivery;  but,  as  above  stated,  he  could  not  give  the  value  of 
its  component  parts.  Defendants  claimed  that  tile  contract  had  been 
abandoned  by  mutual  consent,  and  also  offered  evidence  with  regard 
to  the  market  value  of  the  article  of  merchandise  in  question. 

The  decision  of  the  learned  justice  seems  to  have  been  arrived  at  by 
disregarding  the  evidence  of  the  witness  Kayser.  It  is  not  necessary 
for  an  expert  witness  as  to  the  market  value  of  a  particular  article 
of  merchandise  to  be  acquainted  with  the  market  value  of  every  article 
that  goes  to  make  it  up.  The  plaintiffs,  having  proved  the  market  val- 
ue at  the  time  and  place  of  delivery  of  the  goods  called  for  by  the  con- 
tract, were  entitled,  without  further  proof,  to  recover  the  difference 
between  that  market  value  and  the  contract  price  as  their  damages,  and 
for  the  reason  above  stated  the  testimony  of  the  witness  Kayser  should 
not  have  been  disregarded,  and  with  his  testimony  standing  there  was 
evidence  of  the  damage  sustained  by  plaintiffs. 

The  order  granting  a  new  trial  should  therefore  be  reversed,  and  the 
judgment  reinstated,  with  costs.  All  concur. 
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I1A.WTON  T.  CITT  OF  NEW  BOCHELLB. 

<Bnpreme  (Jmrt,  Appellate  DlvWon,  Second  D^artmoit.  Jannair  24.  190S.) 

JIUKioiPAL  CospoBATioits— Change  of  Stbebt  Gbade  —  Dauaoks  —  Vested 
Right. 

Plaintiff  conveyed  land  to  a  Tillage  for  a  street,  wlien  Laws  18S3,  p. 
100,  c  US,  as  amoided  Ixy  lAWi  18S4,  8^  c.  281,  applicable  to  tnoor^ 
porated  vilifies,  would  have  anthorlnd  a  proceeding  by  him  against  it 
for  damages  for  a  change  in  the  grade.  The  grade  was  changed  after  the 
Tillage  was  dlssolTed,  and  from  Its  territory  defendant  dty  was  created 
by  Laws  1899,  p.  152,  c.  128,  by  section  254  (page  259}  of  which  It  is  pro- 
Tided  that  all  contracts,  obligatl<»is,  and  liabilities  imposed  on  the  vil- 
lage are  transferred  to  and  Impofled  on  the  dty,  and  that  the  rights  of  all 
.  persons  that  have  arisen  or  accrued  under  or  by  reason  of  any  anch  con- 
tracts, obligations,  or  liabilities  on  the  part  of  the  village  shall  remain  and 
be  the  same  under  this  act  as  they  would  have  been  under  the  charter  of, 
and  laws  rating  to,  such  village,  ffeld,  that  not  only  did  plaintiff  not 
acquire  a  vested  prop&rtj  right,  in  the  nature  of  an  easement  in  the  street, 
to  have  It  maintained  at  the  grade  first  estabUsbed,  but  that,  even  If  he 
had,  he  bad  no  vested  light  to  bare  damages  remiltlng  ttom  InTasloa  of 
that  right  ascertained  In  tbe  maimer  provided  by  the  statute  applicable 
only  to  villages. 

Appeal  from  Special  Term,  Westchester  County. 

Claim  of  J.  Warren  Lawton  against  Ae  city  of  New  Rochelle  for 
•damages  for  change  of  grade  of  a  street  Fr<Mn  an  adverse  judgment 
and  order  (61  Misc.  Rep.  184,  100  N.  Y.  Supp.  771),  defendant  ap- 
peals.  Reversed,  and  motion  denied. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
RICH,  and  MILLER,  JJ. 

William  D.  Sawder,  for  appellant 

William  H.  Magmnis  (Jdm  Cummins,  on  the  brief),  for  respondent 

MILLER,  J.  This  is  an  appeal  from  a  judgment  appointing  com- 
missioners, rendered  in  a  proceeding  instituted  pursuant  to  chapter  113, 
p.  100,  Laws  1883,  as  amended  by  chapter  281,  p.  342,  Laws  1884,  to 
determine  the  damages  to  which  the  petitioner  is  entitled  by  reason 
of  a  change  in  the  gfade  of  a  street  of '^e  ^)pellant  made  in  1904.  The 
appellant,  the  ci^  of  New  Rochelle,  was  created  by  chapter  128,  p. 
152,  Laws  1899,  and  by  that  act  it  was  provided  that  the  corporation 
known  as  the  village  of  New  Rochelle  should  be  dissolved  (section 
254).  The  respondent  claims  the  right  to  maintain  against  the  appel- 
lant a  proceeding  authorized  by  a  statute  applicable  only  to  incorporat- 
ed villages,  because  of  a  grant  made  by  him  and  others  in  1887  to  the 
village  of  New  Rochelle  of  a  strip  of  land  for  the  street,  whose  grade 
was  changed  as  aforesaid. 

The  learned  judge  at  Special  Term  held  that  the  statute  in  force  at 
the  time  of  said  grant,  providing  a  procedure  for  the  appraisement  of 
■damages  occurring  from  changes  in  grade,  was  a  part  of  the  contract 
between  the  grantors  and  the  village,  and  that  thereby  the  grantors 
acquired  a  vested  easement  in  the  street  to  have  it  maintained  at  the 
grade  first  established.   The  learned  judge  had  some  doubt  as  to  the 

Procedure,  but  did  not  heed  such  doubt  for  fear  of  imperiling  the  right, 
do  not  think  the  petitioner  had  a  vested  right  either  to  damages  or 
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to  tiie  procedure  prescribed  for  the  ascertainment  thereof.  The  au- 
thorities relied  upon  to  support  the  decision  below  are  Muhlker  t.  N. 

Y.  &  Hariem  R.  R.  Co..  197  U.  S.  544,  25  Sup.  Ct  522,  49  L.  Ed.  872, 
and  Torge  v.  Village  of  Salamanca,  176  N.  Y.  324,  68  N.  E.  626.  But. 
as  I  read  the  decision  in  the  Torge  Case,  it  was  expressly  put  upon  the 
ground  that  chapter  113,  p.  100,  of  the  Laws  of  1883,  so  far  as  it  relat- 
ed to  the  change  of  grade  involved  in  that  case,  was  not  repealed  by 
the  general  village  law  (Laws  1897,  p.  420,  c  414,  §  159).  The  learned 
judge  who  wrote  in  that  case  did  say: 

**nie  right  secured  to  an  abutter  to  compoisatlon  for  a  cbange  In  the  grade 
of  a  street  Is  snbstaatlaUr  the  grant  to  him  of  an  easonent  In  the  street  to 
have  It  maintained  at  its  exlgtlng  grade,  and  any  such  easemut  created  by  the 
statute  la  In  every  levect  analiwna  to  thoae  invaded  in  tlie  tivrated  railroad 
cases." 

But  his  whole  discussion  preceding  that  statement  shows  that,  had 
said  act  of  1883  been  repealed  absolutely,  and  not  in  the  qualified  and 
limited  manner  pointed  out,  the  decision  would  have  been  the  other 
way.  Certainly  the  court  did  not  hold  in  that  case  that  the  statute  in 
question  was  a  contract,  the  obligation  of  which  would  be  impaired  by 
its  repeal.  The  plenary  power  of  the  Legislature  over  municipal  cor- 
porations, subject,  of  course,  to  express  constitutional  limitations,  is 
too  well  settled  to  require  discussion  here.  MacMullen  v.  City  of  Mid- 
dletown,  187  N.  Y.  87,  79  N.  £.  868.  The  court  held  in  that  case  that 
the  remedy  for  the  personal  injury  involved  was  statutory,  and  it  fol- 
lowed that  there  was  no  limitation  on  the  power  of  the  Legislature  to 
deprive  the  citizen  of  it 

But  it  is  urged  that  the  Muhlker  Case  decided  that  the  Court  of 
Appeals  could  not  change  or  modify  a  prior  decision  defining  rules  of 
property,  so  as  to  affect  rights  acquired  on  the  faitii  of  the  prior  deci- 
sion, and  it  is  ai^ed  by  analogy  that  the  Legislature,  having  given  a 
remedy  for  what  was  before  damnum  absque  injuria,  cannot  take  it 
away  from  one  who  has  made  a  ccmtract  while  the  statute  giving  tiie 
remedy  was  in  force.  The  Court  of  Appeals  did  not  change  any  rule 
of  property  in  the  Muhlker  Case,  173  N.  Y.  549,  66  N.  E.  558.  The 
rule  that  abutters  have  easements  in  the  street  of  light,  air,  and  access 
was  not  questioned ;  but  it  was  held,  overruling  the  Lewis  Case,  162 
N.  Y.  202,  66  N.  £.  540,  and  distinguishing  the  elevated  railroad  cases, 
that,  as  the  viaduct  was  constructed  by  legislative  command  for  the 
purpose  of  improving  the  street,  and  not  for  the  bei^t  of  the  railroad 
company,  its  construction  and  the  operation  of  trains  thereon  did  not 
constitute  a  taking  of  property,  but  only  resulted  in  consequential  dam- 
ages too  remote  to  be  recovered.  The  Supreme  Court  held  that  the 
acts  complained  of  did  amount  to  a  taking  within  the  meaning  of  the 
fourteenth  amendment;  but  that  decision  did  not  overrule  Radcliff's 
Ex'rs  V.  Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  195,  53  Am.  Dec  357. 

The  case  is  not  changed  by  the  fact  that  the  respondent  conveyed  the 
land  to  the  village  for  a  street  in  1887.  Certainly  there  was  no  express 
contract  on  the  part  of  the  village  to  pay  damages  in  case  the  grade 
of  tiie  street  established  should  he  chu^ed  at  any  time  in  the  future, 
and  such  a  contract  cannot  be  implied  from  a  statute  which  every  one 
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was  conclusively  presumed  to  know  was  subject  to  repeal  at  the  will  of 
tiie  Legislature.  Meriwether  v.  Garrett,  102  U.  S.  472-611,  26  L.  Ed. 
197.  The  Legislature  has  seen  fit  to  dissolve  the  corporation  to  which 
the  statute  in  question  applied  and  to  create  another,  without  giving  any 
remedy  against  it  for  damages  occurripg  from  changes  in  the  grades 
of  its  streets.  The  respondent  had  no  vested  right  to  damages  before 
the  grade  was  changed,  and  when  the  change  occurred  it  was  damnum 
absque  injuria.  The  charter  of  the  dty  of  New  Rochelle  (section  264) 
contained  the  usual  provision  preserving  contracts,  oblations,  and  lia- 
bilities, viz. : 

"All  duties,  contracts,  obUgatlonB  and  UablUtles  Imposed  npon  said  Tillage 
of  N«w  Rocbelle  ue  hentoy  tranflferred  to,  vested  in  and  imposed  upon  tbe 
cil7  of  New  Bodkell&  •  •  •  The  rights  and  prlvll^es  of  all  potb(«b  or 
parties  that  may  have  arlsoi  or  accrued,  under,  pnrBuant  to  or  by  reason  of  any 
racfa  contracts,  obllfatlona  or  liabilities,  on  the  i>art  of  said  Tillage,  shall  re- 
main and  be  tbe  same  under  this  act  as  th^  would  have  been  under  the  cbar- 
ter  of  and  laws  relating  to  said  village." 

But  these  provisions  cannot  aid  the  respondent,  for  the  plain  rea- 
soa  that  his  rights  had  not  "arisen  or  accrued."  This  judgment  rests 
upon  the  proposition  that  the  respondent  acquired  a  vested  property 
r^t,  in  the  nature  of  an  easement  in  the  street,  to  have  it  maintuned 
at  the  grade  first  established ;  but,  if  I  am  wrong  in  controverting  that 
proposition,  it  by  no  means  follows  that  he  had  a  vested  rip^t  to  have 
damages  resultingfrom  the  invasion  of  that  right  ascertained  in  a  par- 
ticular manner.  There  is  no  provision  in  the  appellant's  charter  for  any 
such  proceeding  as  that  followed  in  this  case,  and  the  right  to  main- 
tain it  to  appraise  damages  that  had  not  accrued  when  the  appellant 
was  created  cannot  be  spelled  out  of  the  clauses  quoted  supra.  The 
suggestion  of  the  learned  judge  below,  that  the  right  would  be  imperil- 
ed by  denying  this  particular  remedy,  tends  to  support  the  conclusion 
that  the  ri^^t  itself  does  not  exist.  If  this  judgment  can  be  sustained, 
it  will  not  be  difficult  to  find  very  many  provisions  of  village  and  city 
charters  in  full  force  and  vigor,  supposed  long  since  to  have  been  re- 
pealed. 

The  judgment  should  be  reversed. 

Judgmrat  and  order  rerersed,  with  costs,  and  motion  denied,  without  costs. 
WOODWARD  and  JENKS,  JJ..  concur.  RIOH,  J.,  Totes  to  affirm  upon  the 
opinion  of  Burr,  3^  at  Special  Term.   HIRSCHBEEQ,  F.  J.,  sot  TOting. 


BOBOUABDT  T.  PABKBB. 
(Supreme  Court,  AjipeUate  Tenn.  February  7,  1908.) 

1.  I/A.IIDLOBD  AND  TSNANIV- ACTION  FOB  BRI1V-E)VIDBN(»— SUFFIOIBNOT. 

In  an  action  for  reit,  in  which  the  tenant  set  up  a  oonntwclaim  for  dam- 
ages for  breach  oi  contract  by  the  landlord  to  heat  tbe  premises,  eridence 
held  Bofflclent  to  sustain  claim  of  defendant 

2.  Saicx— Mbasubb  or  Dakaobs. 

In  an  action  for  rent,  herein  defendant  set  up  a  counterclaim  for  dam- 
ages Cor  failure  of  tbe  landlord  to  suKily  heat  according  to  the  lease,  the 
measure  of  damages  was  the  dUCerence  between  the  agreed  value  of  the 
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leased  apartmeat  when  beated  according  to  tbe  contnct  of  lean  and  Its 
value  ae  It  actually  was  beated. 

S.  Sua— DxraNBEa— AcQnixBOKNOK  bt  Tenaivt. 

The  fact  that  a  tenant  retained  possession  of  leased  premises  after  the 
landlord  failed  to  anpply  beat  as  covenanted  in  tbe  lease  was  no  bar  to  bw 
ooonterdalm  In  an  action  for  nsA  tor  damages  sustained  by  tbs  breadi  of 
cormant 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth 
District. 

Action  by  Samuel  Borchardt  against  Eliza  A.  Parker.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 

GERARD,  JJ. 

Kidder,  Melcher  &  Ayres,  for  appellant 
Frederick  H.  Denman,  for  respondent. 

PER  CURIAM.  The  action  is  for  rent.  The  defense  is  based 
on  a  counterclaim  for  damages  for  breach  of  the  contract  of  lease  in 
failing  to  supply  heat.  The  court  below  held  that  defendant  had  not 
established  her  counterclaim,  and  gave  judgment  for  plaintiff  for 
the  full  amount  claimed.   Defendant  appeals. 

It  is  undisputed  that  the  contract  of  lease  required  "heat  to  be 
furnished  when  necessary  for  comfort."  Defenc^nt's  testimony  in 
support  of  the  counterdaim  is  undisputed.  She  herself  a^d  two 
other  witnesses  make  out  a  clear  case  of  serious  discomfort  arising 
from  lack  of  heat  supply  during  the  months  of  January,  February, 
March,  and  April.  The  house  was  properly  equipped,  apparently, 
with  a  steam-heating  apparatus;  but  frequently  the  heat  was  turned 
on  only  for  a  short  time  in  the  morning  and  for  about  two  hours 
in  the  evening,  so  that  the  apartment  was  extremely  uncomfortable 
during  the  intervening  hours.  The  testimony  of  the  expert  on  the 
rental  value  of  apartments  showed  that  under  the  circumstances 
indicated  by  defendant's  evidence  the  value  of  the  apartment  to  de- 
fendant was  very  small  indeed,  practically  nothing  'Outside  of  stor- 
age." The  difference  between  the  agreed  value  of  the  apartment, 
when  heated  according  to  the  contract  of  lease,  and  its  value  when 
imperfectly  and  irregularly  heated,  in  the  manner  indicated  by  the 
evidence  of  defendant,  would  be  the  ordinary  measure  of  defendant's 
damage,  which  she  had  a  right  to  counterdaim  in  the  landlord's  ac- 
tion for  rent ;  and  the  fact  that  the  tenant  retained  possession  of  the 
premises  is  no  bar  to  her  counterclaim  for  damages  by  reason  of 
the  landlord's  breach  of  covenant.  In  addition  to  the  above-men- 
tioned element  of  damage,  defendant  showed  other  elements  of  spe- 
cial damage  caused  by  plaintiff's  breach  of  contract.  The  judgment 
is  dearly  against  the  endence,  and  cannot  stand. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 
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C50LTTMBIA  BANK  v.  GLARKB. 
(Sapnaie  Ocnurt  Appellate  Tsrm.  Fal«iiBi7  7, 1908L) 

liAllDXOBD  AUD  TSHAHT— AOBEDEXItT  lOB  IAASB. 

A  dtnction  by  one  who  bad  been  occapsrlng  an  apartment  to  the  Janl- 
tresa,  wbo  was  without  aatborlty  to  lease  the  same,  not  to  let  any  one 
have  the  apartment  during  his  absence,  and  a  statement  by  him  that  when 
he  came  back  he  would  sign  the  lease  with  the  agent  and  that  he  wanted 
It  for  a  year,  did  not  conatltnte  an  oral  lease,  and  was  no  more  than  an 
agreement  for  a  lease. 

[Ei.  Note. — For  cases  In  point;  see  Gent  Dig.  toL  82,  Landlord  and 
Tenant,  |  66.} 

Appeal  irom  Munidpal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict 

Action  by  the  (Columbia  Bank  against  Augustus  W.  Clarke.  Judg- 
ment for  plaintiff,  and  defendant  appals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GILDHRSLEEVE,  P.  J.,  and  SEABURY  and  GER- 
ARD, JJ. 

Miller  &  Bretzfelder,  for  ^)pellant 
Fleiscfaman  &  Fox,  for  respondent. 

SEABURY,  J.  The  plaintiff  has  recovered  a  judgment  against  the 
defendant  upon  an  alleged  oral  lease.  This  appeal  presents  the  quts- 
tion  as  to  whether  the  evidence  proved  such  an  oral  lease.  The  de- 
fendant, for  several  years  prior  to  October  1,  1906,  leased  from  the 
plaintiff  an  apartment.  During  this  time  the  defendant  had  been  in 
possession  of  the  apartment  under  a  lease  extending  from  October  1st 
to  October  1st  of  each  year.  The  plaintiff  claims  that  in  Tune,  1906, 
before  the  expiration  of  the  last  written  lease,  the  defendant  agreed 
with  the  janitress  of  the  apartment  that  such  written  lease  was  to  con- 
tinue from  October  1,  1906,  to  October  1,  1907.  The  testimony  upon 
whidi  the  plaintiff  seeks  to  establish  an  oral  lease  was  given  by  the 
janitress,  and  is  as  follows : 

"Q.  Do  you  remember  having  a  talk  with  Mr.  Clarke  8<Hne  time  In  June  of 
last  year  about  his  apartment?  A.  Tes,  sir.  Q.  State  what  that  omversatlon 
was.  A.  Before  he  went  away  I  stood  on  the  back  8to(^  wttb  my  husband, 
and  he  says :  *X  am  going  away.  Pack  all  my  stuff  away  for  the  summer,  and 
do  not  let  anybody  else  have  my  room.  We  do  like  every  year— when  I  come 
back  I  sign  the  lease  with  the  agent'  Q.  Did  he  say  how  long  he  wanted  it? 
A.  For  a  year.   He  always  gets  It  for  a  year." 

There  was  other  testimony  corroborating  that  ^ven  by  the  janitress. 
There  was  no  evidence  to  show  that  the  janitress  had  authority  to 
make  any  lease  with  the  defendant ;  but,  on  the  contrary,  the  evidence 
shows  th^t  Winans  &  May  were  the  plaintiff's  agents  for  this  purpose, 
and  that  leases  on  the  plaintiff's  behalf  were  made  with  them.  Accept- 
ing the  evidence  of  the  witness  called  by  the  plaintiff  as  true,  it  estab- 
lished no  moTt  than  an  agreement  to  enter  into  a  lease.  Judge  Mc- 
Adana,  in  his  work  on  Landlord  &  Tenant  (wlume  1,  §  68)  says: 

"Tbe  dlatinctlMi  between  an  agreement  for  a  lease  and  the  lease  Itself  la 
•ometlnwa  Wtj  refined,  depending  largely  op(m  the  Inteatiim  of  tlM  partlea. 
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When  an  agreement  for  a  lease  contains  words  of  preseait  dat^ae,  and  there 
are  drcnmstances  from  which  It  ma7  be  collected  that  the  tenant  shoold  have 
an  Immediate  l^al  Interest  In  the  term,  aoch  an  agreemoit  will  amoant  to  an 
actaal  lease ;  but*  althoogh  words  of  presurt  demise  are  used*  If  it  appear  aa 
the  whole  that  no  l^al  interest  was  intended  to  paas  and  that  the  agreemoit 
was  oaty  preparatory  to  a  future  lease  to  be  made,  the  construction  wtU  be 
goremed  by  the  intmtlon  of  the  parties,  and  the  contract  will  be  held  to 
amount  to  no  more  than  an  agreement  for  a  lease.*' 

The  janitress  beingf  without  authority  to  make  a  lease,  her  conver- 
sation with  the  defendant  was  merely  preparatory  to  a  future  Irase  to 
be  made,  and,  even  if  held  to  constitute  an  agreement,  it  was  executory 
merely,  as  it  contemplated  the  execution  of  a  written  lease,  and  did  not 
constitute  a  lease  of  the  apartment  Fleming  v.  Ryan,  10  Misc.  Rep. 
420,  31  N.  Y.  Supp.  129. 

The  judgment  appealed  from  is  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  ai^ellant  to  abide  the  event  AU  concur. 


TAUBSNBIiATT  T.  OALBWSKI. 

(Siq>Ktne  Oonrt  Appellate  Term.  Febmaiy  T,  1906.) 

1.  BBOKBBS— OOUPTNSATION— PEBSOnS  LlABLX. 

One  who  employed  a  broker  to  find  a  purchaser  for  real  estate,  and  who 
did  not  disclose  to  the  broker  that  be  was  acting  as  an  agent,  and  did  not 
disclose  his  prlnc^l  until  after  the  broker  had  found  a  purchaser,  was 
liable  to  the  bn^er  for  conmiisslons. 

[Ed.  Note.— For  cases  in  pc^t,  see  Cent  Dig.  toI.  8,  Brokers,  |  62.] 

S.  OOHTBAtTre— HODHTCATION— GonaiDEBATIOll. 

Where  a  real  estate  tw<^er  found  a  purchaser  ready  and  willing  to  con- 
tract on  the  terms  stipulated,  a  sabsequent  agreemrat  by  him  not  to  claim 
any  conmlsslons  unless  a  sale  should  be  consommated  was  void,  as  with- 
out consideration. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  Louis  Taubenblatt  against  Charles  Galewski.  From  a 
judgment  in  favor  of  defendant,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and  GER- 
ARD, J  J. 

Monfried  &  Peinberg,  for  appellant 
Hymes,  Woytisek  &  Schaap,  for  respondent 

GERARD,  J.  The  plaintiff  sues  as  assignee  of  real  estate  brokers 
claiming  commissions  on  sale  of  property  fnxn  defendant  I>efend- 
ant  wrote  to  plaintiff's  assignor  as  follows : 

*'StxB»  time  ago  you  offered  me  for  the  pn^rty  21SB  Fifth  avenue  $24,000. 
Is  yonr  client  still  willing  to  give  the  above  amount?  If  so,  bring  him  at  my 
office  tomorrow,  Friday,  about  11  a.  m.,  as  Z  think  we  will  !»  able  to  do  some 
business  together." 

Plaintiff's  assignor  accordingly  called  with  Lowenstein,  the  proposed 
purchaser.  Lowenstein  told  defendant  that  he  was  willing  to  take 
the  house  at  $24,000,  and  defendant  said  he  was  wiUiog  to  sell  it  at 
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that,  and  it  was  then  agreed  that  the  parties  should  call  the  foUowinjE; 
day  at  defendant's  office,  280  Broadway.  The  next  day  the  parties 
went  to  380  Broadway,  and  a  contract  was  drawn  there  for  the  sale 
of  their  property.  This  contract  was  made  between  one  Nellie  Voit, 
sister  of  defendant,  and  Lowenstein.  On  tiie  same  day  plaintiff's  as- 
signor signed  a  paper  which  recited  &at  a  certain  conditional  assign- 
ment of  contract  between  Nellie  Voit  and  Albert  L.  Lowenstein,  cov- 
ering premises  No.  3156  Fifth  avenue,  Manhattan  borough,  New  York 
City,  was  about  to  be  entered  into ;  that  it  was  agreed  in  consideration 
of  the  signing  of  the  contract,  that  if  for  any  reason  whatsoever  titlt 
be  not  taken  by  the  said  Lowenstein  or  assigns  at  the  time  mentioned 
in  said  contract,  then  and  in  that  event  the  broker  thereby  agreed  not 
to  accept  or  demand  any  compensation  or  commission  for  whatever 
services  he  might  have  rendered  in  said  sale,  and  thereby  agreed  to 
release  said  Ndlie  Voit  fnnn  all  claims  and  demands  whatsoever  aris- 
ing by  virtue  of  said  assignment  or  o&erwise.  If  said  title  be  taken 
by  the  said  Lowenstein,  and  same  be  marketable,  the  broker  was  to 
receive  the  sum  of  $240.  Nellie  Voit  also  signed  this  paper,  and  the 
defendant  signed  as  follows:  "I  hereby  guarantee  the  above  agree- 
ment" 

It  is  claimed  by  the  plaintiff  that  this  agreement  was  signed  after 
the  contract  for  the  sale  of  the  premises  was  signed,  and  by  the  de- 
fendant that  it  was  signed  before  the  contract  for  the  sale  of  the  orem- 
ises  was  signed.  Whether  it  was  signed  before  or  after  the  signing  of 
the  contract  is  immaterial,  in  view  of  the  uncontradicted  testimony 
that  Lowenstein  and  Galewski  came  to  an  agreement  as  to  the  price  on 
the  preceding  day.  A  broker  is  entitled  to  his  commissions  when  he 
has  produced  a  purchaser  ready  and  willing  to  enter  into  a  contract 
on  the  employer's  terms ;  and  where  the  broker  has  produced  a  pur- 
chaser ready  and  willing  to  contract  on  the  terms  stipulated,  a  subse- 
quent agreement,  without  consideration,  not  to  claim  his  commissions 
until  tiie  happening  of  some  other  contingency,  is  not  binding  on  him, 
and  a  recital  m  suoi  agreement  that  it  is  in  c(Misideration  of  the  execu- 
tion of  the  contract  of  sale  does  not  establish  a  valid  consideration,  as 
the  procuring  of  the  contract  of  sale  was  the  consideration  for  the 
broker's  commissions.  McComb  v.  Von  Ellert,  7  Misc.  Rep.  59,  27  N. 
y.  Supp.  372 ;  Moskowitz  v.  Homberger,  15  Misc.  Rep.  645,  38  N. 
Y.  Supp.  114 ;  Hough  v.  Baldwin,  50  Misc.  Rep.  646,  99  N.  Y.  Supp. 
545.  The  defendant,  although  he  may  not  have  been  the  owner  of 
the  premises,  having  dealt  with  plaintiff's  assignor  as  principal,  and 
not  having  disclosed  his  principal  until  after  the  plaintiff's  assignor  had 
produced  a  purchaser  ready  and  willing  to  purchase  on  the  terms  fixed 
by  defendant,  is  liable  for  the  commissions  earned  by  plaintiff's  as- 
signor. Medcer  v.  Claghom,  44  N.  Y.  349.  See,  idso,  Arfman  v. 
Hare,  27  Misc.  Rep.  777,  57  N.  Y.  Supp.  759. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  ai^Uant 
to  abide  the  event  Ail  concur. 
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AHBENS  T.  UNION  BY.  OO. 
(Biqireme  Cknirt,  Appellate  Term.  Febrnaiy  7,  190&) 
Stbbbt  Raiiaoads— C!ollisior»— MzsooifDuoT  or  MoTOBUAN— ScoFi  urn  Eu- 

FLOTHENT— QUBSnon  FOB  JURT. 

Where,  In  an  action  for  Injuries  to  a  horse  and  carriage  In  a  coIlfBlon 
with  a  street  car,  there  wan  evidence  that  the  motormaa  intratlonally  ran 
the  car  into  the  carriage,  It  was  for  the  Jury  to  determine  whether  the 
motorman  acted  within  the  scope  of  his  employment;  and  a  charge  an- 
tborlzlng  a  recovery  If  the  motorman  Intentionally  ran  the  car  Into  the 
carriage  waa  erroneouB. 

[Ed.  Note.— For  cases  in  point,  see  CSent  Dig.  vol.  44,  Street  Railroads. 
{  251 ;  vol.  S4.  Master  and  Servant,  f  12T5.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Henry  J.  Ahrens  against  the  Union  Railway  Company. 
Prran  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 

William  E.  Weaver,  for  appellant. 
Headley  M.  Greene,  for  respondent 

PER  CURIAM.  The  action  is  for  damages  to  plaintiff's  horse  and 
carriage,  by  reason  of  a  collision  with  one  of  defendant's  cars.  Plain- 
tiff's horse  and  wagon  were  in  charge  of  one  Curren,  who  testified 

as  follows: 

"Q.  And  what  took  place  then?  A.  He  (the  motorman)  ssys,  'I  can't  wait  for 
yon  all  day.'  and  he  gave  his  brake,  and  started  on,  and  threw  me  oat  of  the 
way.  Q.  Where  did  the  car  hit  yoa  then?  A.  The  car  Ut  the  aide  of  the 
f mder,  and  craahed  the  wheel,  a  front  wheel ;  yea,  the  front  left-hand  wheel." 

He  afterwards  testified  that  the  motorman  said,  "I  can't  wait  for  you 
all  day,"  and  released  his  brake.  The  court,  in  overruling  the  defend- 
ant's motion  to  dismiss  the  complaint,  said : 

"He  (Curren)  tias  testified  that  be  (the  motorman)  struck  twice.  He  does  not 
say  how  much  he  was  hurt  the  first  time;  bat  after  the  second  blow  he  saya 
his  wagon  was  Injured,  as  shown  by  Mr.  Benjamin  and  ottiers.  As  X  take  It, 
he  Is  suing  for  that  second  blow,  when  the  motorman  told  him,  as  be  claimed, 
'I  haven't  time  to  wait  for  you,'  and  struck  him  again.  If  he  was  on  the  tradt, 
and  the  motorman  could  have  avoided  the  acddent,  he  should  have  done  so. 
niat  Is  the  point  In  the  case.    I  will  overrule  yonr  motI«i." 

In  his  charge  to  the  jury,  the  learned  judge  said: 

"He  ^lahitiff)  contends  that  tiie  car  ran  Into  him,  and  the  motorman  said 
something  like,  *I  can't  wait  all  day  for  yon,'  and  struck  him  the  second  time. 
There  Is  a  strong  conflict  of  testimony  here.   U  yon  believe  the  plalntUTs 

story,  he  is  entitled  to  a  verdict." 

The  judge  further  said : 

'*If  you  believe  the  plaintiff's  statement  that  the  car  ran  Into  him  the  second 
time,  as  he  said  it  did,  with  those  words  uttered  by  the  motorman,  Iw  Is  m- 
tltled  to  reoover." 
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Defendant  duly  excepted  to  these  charges.  It  was  strictly  within  the 
|»ovince  of  the  jury  to  determine  as  a  question  of  fact  whether  the 
intentional  trespass  of  the  motorman  was  committed  by  him  within 
the  scope  of  his  employment,  and  it  was  error  for  the  trial  court  to 
take  this  question  from  the  jury  and  instruct  them  that,  if  the  motor- 
man  acted  as  plaintiff  testified  he  did,  plaintiff  was  entitied  to  recover. 
See  Barry  v.  Union  Railway  Co,,  105  App.  Div.  530,  94  N.  Y.  Supp. 
449.  Furthermore,  the  judge  seems  to  have  taken  the  question  of  neg- 
ligence entirely  from  the  jury,  and  told  them  to  find  a  verdict  for  plain- 
tiff, if  plaintiff's  version  of  the  accident  was  believed. 

Jud^pnent  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


(57  Misc.  Rep.  821) 

In  re  KERB. 
In  re  BROWN. 

(8in>reine  Oonrti  E^ieclal  Tenn,  Erie'  Connty*  Janvair,  1908.) 

1.  BiaHWATB— Town  Oomaaioinwa  YAO*jwciM— AppomnmiT— Vauditt. 

When  tbe  caunrrence  of  four  memberB  of  a  town  board  ta  esaaitlal  to 
an  appctotment  of  a  highway  commissioner,  no  valid  aMMlntment  Is  made 
a  ctmcurrence  of  four  members,  of  wbcmi  tbe  appointee  Is  oaa. 

2,  Baui— FijifUBE  TO  QuALirr— Etfbot. 

Tbon^  a  statute  provides  that.  If  one  elected  to  be  highway  co minis- 
Bloner  neglects  to  file  his  official  bond  within  10  days  of  notice  of  his  elec- 
tlop,  he  ^all  be  deemed  to  refuse  to  serve,  and  that  the  office  may  be 
filled  as  in  case  of  vacan<7,  where  applicant  was  elected  November  6tb, 
filed  his  oath  November  2lBt,  was  notified  of  his  election  December  7th, 
his  predecessor's  term  expired  December  81st,  and  he  presented  hla  bond 
for  approval  January  2d  followli^E.  be  Is  entitled  to  tbe  office;  no  valid 
attempt  to  fill  tbe  vacancy.  If  oQe  existed,,  having  beat  made,  and  no  actual 
vacancy  having  bem  Judicially  determined  to  exist 

[Ed.  Note;— For  cases  in  point,  ^  Cent.  Dig.  vol.  26.  Highways,  {  S04.I. 

In  the  matter  of  ai^lications  by  Joseph  J.  Kerr  and  by  Charles  C 
Brown  for  peremptory  writs  of  mandamus.  Brown's  application  de- 
nied, and  Kerr's  granted. 

Kenefick,  Cooke  &  Mitchell,  for  applicant  Kerr. 
John  W.  Fisher,  for  applicant  Brown, 

BROWN,  J.  Joseph  J.  Kerr  was  elected  to  the  office  of  highway 
commissioner  of  the  town  of  West  Seneca,  Erie  county,  at  the  general 
election  November  5,  1907,  duly  filed  his  oath  of  office  with  the 
town  clerk  of  that  town  on  November  21,  1907,  was  duly  notified  of 
his  election  on  December  7,  1907,  and  on  January  3,  1908,  at  9:50 
o'clock  a.  m.,  duly  presented  his  official  undertaking  to  Henry  C. 
Lein,  the  then  supervisor  of  said  town,  and  requested  the  approval 
of  the  same  by  that  officer.  The  supervisor  refused  to  approve  such 
bond  upon  the  ground  that  such  undertaking  had  not  been  presented 
for  approval  within  10  days  after  December  7,  1907,  the  date  of  no- 
tice of  his  election,  and  that  because  of  such  failure  to  present  such 
undertaking  for  approval  within  such  10  days  the  said  Kerr  had 
refused  to  accept  said  office  to  whidi  he  had  been  elected,  and  that 
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the  town  board  had  filled  the  vacancy  in  the  office  thus  created  by 
appointing  Charles  C.  Brown  to  the  office  of  highway  commissioner. 

It  appears  that  during  the  years  of  1906  and  1907  one  Christian 
Schudt  had  filled  the  office  of  highway  commissioner  of  such  town, 
and  that  his  term  of  office  expired  December  31,  1907.  On  De- 
cember 31,  1907,  it  was  discovered  that  said  Schudt  had  failed  to  file 
his  official  undertaking  prior  to  his  taking  office,  and  had  never 
filed  the  same.  On  December  31,  1907,  a  majority  of  the  town 
board  declared  the  office  of  highway  commissioner  vacant  because 
of  failure  of  Schudt  to  file  his  tmdertaking,  and  appointed  one  Charles 
C.  Brown  to  fill  such  vacancy.  Under  a  special  statute  the  highway 
commissioner  is  a  member  of  the  town  board  of  the  town  of  West 
Seneca,  which  consists  of  seven  members.  On  January  1,  1908, 
four  members  of  the  town  board,  composed  of  Lein,  supervisor, 
Ott  and  McAlane,  two  justices  of  the  peace,  and  Charles  C  Brown, 
a  commissioner  of  highways,  !q>pointed  the  said  Charles  C.  Brown 
to  the  office  of  highway  commissioner  to  fill  the  suj^sed  vacancy 
caused  by  the  refusal  of  Joseph  J.  Kerr  to  accept  the  office  to  which 
be  had  been  elected,  wmch  refusal  was  solely  indicated  by  his  fail* 
ure  to  file  his  official  undertaking  within  10  days  after  December  7, 
1907. 

The  appointment  of  Charles  C.  Brown  to  the  office  of  commis- 
sioner of  highways  cannot  be  upheld.  The  affirmative  action  of  at 
least  four  members  of  the  town  board  is  necessary  to  make  such 
appointment.  Brown  constituted  one  of  these  necessary  four.  He 
thus  is  virtually  appointing  himself  to  office,  and  that  cannot  be 
done.  The  action  of  the  town  board,  in  so  far  as  it  attempted  to 
appoint  Brown  as  highway  commissioner  on  January  1,  1908,  was 
void.  No  appointment  was  made.  The  town  board  never  legally 
exercised  its  power  to  make  an  appointment,  assuming  that  a  va> 
cancy  existed,  and  the  application  of  Charles  C.  Brown  for  a  per- 
emptory writ  of  mandamus  compelling  the  town  board  of  West 
Seneca  to  recognize  him  as  highway  commissioner  must  be  denied. 

The  statute  under  which  it  is  claimed  there  was  a  vacancy  caused 
by  the  refusal  of  Joseph  J.  Kerr  to  accept  the  office  to  which  he  had 
been  elected  in  November,  1907,  requires  a  person  elected  to  the 
office  of  highway  commissioner  to  file  his  oatii  of  office  and  to  de- 
liver to  the  supervisor  for  his  approval  an  undertaking  or  bond 
within  10  days  after  notice  of  his  election,  and  provides: 

"A  neglect  or  ominion  to  execute  and  flle  within  the  time  required  by  law 
any  official  bond  or  undertaking  sball  be  deoned  a  refusal  to  serve,  and  tbe 
office  may  be  filled  as  in  case  of  vacancy." 

It  has  been  held  under  such  a  statute  that  the  failure  to  file  the 
oath  of  office  does  not  of  itself  create  a  vacancy,  but  does  present 
a  cause  of  forfeiture  through  a  judicial  proceeding  brought  for  that 
purpose,  and  that  when  such  oath  is  actually  filed  before  the  term 
begins  and  before  the  office  has  been  declared  forfeited  by  judicial 
action  no  vacancy  exists  and  the  town  board  cannot  appoint.  It 
being  conceded  that  Joseph  J.  Kerr  filed  his  oath  of  office  on  the 
21st  of  November,  1907,  and  presented  his  bond  to  the  supervisor 
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of  West  Seneca  on  January  2,  1908,  and  no  valid  action  of  the  town 
board  having  been  taken  to  fill  a  vacancy  in  the  office  of  highway 
commissioner,  even  if  one  existed,  no  actual  vacancy  having  been 

{'udicially  determined  to  exist,  it  necessarily  follows  that  there  has 
teen  no  valid  attempt  to  fill  the  alleged  vacancy  during  the  time 
that  the  alleged  refusal  to  accrat  existed.  Th^e  being  no  such  va- 
cancy existing,  as  contemplated  by  the  statute,  authorizing  the  town 
board  to  make  an  appointment,  Joseph  J.  Kelr  having  filed  his  oath 
and  delivered  his  bond  before  any  vacancy  existed,  his  title  to  the 
office  of  highway  commissioner  of  the  town  of  West  Seneca  is  com- 
plete and  valid,  and  he  is  entitled  to  have  his  undertaking  approved 
and  filed  in  the  office  of  the  clerk  of  that  town,  ami  it  is  the  duty  of 
Supervisor  Lein  so  to  do  forthwith. 
A  peremptory  writ  of  mandamus  will  issue. 


SPBNGBI  V.  BODB  et  aL 

(Supreme  Court,  Ai^Ilate  Term.  February  7,  1908.) 

Arobitxt  and  OLnirr-RKTAiNEB^-OonTRAOiB  FOB  CoHPiHSATioN— OonatBuo- 
TiOK— Rkhibubszubnt  or  Expinbks. 

A  contract  to  pay  a  certain  sum  or  percentage  to  an  attorney  as  com- 
pensation for  bis  legal  snrrlces  does  not.  In  tbe  abaoice  of  any  agreement 
to  tbe  contrary.  Impose  upon  tbe  attorney  the  burden  of  a—nwriiiig  Oie  dis- 
bursements necessarily  made  in  ttie  client's  betuU^  and  sQcb  dlsbunsmoiti 
may  be-  recovered  from  tbe  client 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fir^t  Dis- 
trict. 

Action  by  Harry  M.  Spence  against  Albrecht  J.  Bode  and  anoth- 
er, executors.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 

Miller  &  Bretzfelder,  for  appellants. 

Olcott,  Gruber,  Bonynge  &  McManus,  for  respondent. 

SEABURY,  J.  This  is  an  appeal  by  the  defendants  from  a  judg- 
ment rendered  in  favor  of  the  ptaintifi.  The  judgment  was  entered 
upon  the  decision  of  a  justice,  upon  the  sulMnission  of  an  ^reed  state- 
ment of  facts.  The  decisicm  of  the  case  turns  upon  whether,  under 
the  following  clause  in  the  contract  between  the  plaintiff's  assign- 
ors and  the  defendants*  testator,  the  plaintiff's  assignors  were  en^ 
titled  to  recover  for  disbursements  necessarily  incurred  in  their 
client's  behalf.  The  clause  referred  to  is  as  follows : 

"We,  the  undersigned,  Jointly  and  aererally  hereby  blre  and  employ  Black, 
Olcott,  Graber  &  Bonynge  to  recover  damages  sustained  by  us  and  for  wbicb 
tbe  state  of  New  York  may  be  liable,  arising  out  of  the  Park  avenue  improve- 
meat  affecting  real  estate  owned  by  us,  and  for  their  services  we  hereby  agree 
to  pay  them  (Sie-tliird  of  any  and  all  sums  recovered  for  sncb  damage." 

The  agreed  statement  of  facts  shows  that  the  plaintiffs  assignors 
were  attorneys  and  counselors  at  law ;  that  after  making  the  con- 
108  N.y.8.— 38 
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tract  referred  to  they  rendered  services  for  their  clients,  which  re- 
sulted in  an  award  being  made  to  them  from  the  state.  One-third 
of  the  sum  recovered  for  the  defendants'  testator  amounted  to 
$399.18,  which  has  been  paid  into  court  and  is  concededly  due  to  the 
plaintiff.  The  plaintiff's  assignors  incurred  disbursements  in  pros- 
ecuting the  claims  of  a  number  of  claimants,  and  the  proportionate 
part  of  the  disbursenftnts  incurred  in  collecting  the  claim  of  the  de- 
fendants' testator  amounts  to  $94.  This  action  is  brought  to  re- 
cover that  amount.  The  agreement  between  the  plaintiff's  assign- 
ors and  the  defendants'  testator  related  exclusively  to  the  compen- 
sation to  be  paid  for  legal  services  to  be  rendered.  It  did  not  refer^ 
in  terms  or  in  fact,  to  the  payment  of  disbursements  to  be  incurred ; 
nor  did  it  contain  any  agreement  by  the  attorneys  to  advance  or 
pay  the  disbursements  which  might  necessarily  be  incurred.  The 
fact  that  an  attorney  makes  an  agreement  with  a  client  to  render 
certain  le^^al  services  for  a  specified  amount  does  not  imply  that  the 
attorney  is  to  pa^  disbursements  t^at  may  be  made,  without  reim- 
bursement ;  nor  is  there  any  implied  promise  on  the  part  of  the  at- 
torney to  make  such  disbursements  as  may  be  necessary  merely  for 
the  compensation  agreed  to  be  paid  for  his  legal  services.  Indeed, 
the  implication  is  directly  to  the  contrary.  'The  services  rendered 
and  the  compensation  therefor  are  distinct  from  the  disbursements 
incurred,  and  in  the  absence  of  any  agreement  to  the  contrary  the 
contract  to  pa^  a  certain  sum  to  an  attorney  for  compensation  for 
his  legal  services  does  not  impose  upon  the  attorney  the  burden 
of  assuming  the  disbursements  which  are  necessarily  made  in  the 
client's  behalf.  In  view  of  the  relation  which  exists  between  an  at- 
torney and  client,  and  the  clause  in  the  agreement  that  was  made- 
which  distinctly  provides  that  one-third  of  any  recovery  that  may 
be  had  shall  be  paid  the  attorneys  "for  their  services,"  we  think  it 
clear  that  the  attorneys  were  entitled  to  recover  their  disburse- 
ments  in  addition  to  their  compensation  for  services  rendered.  The 
fair  construction  to  be  placed  upon  this  agreement  is  that  it  ineans 
what  it  says,  viz.,  that  the  sum  therein  specified  was  to  be  paid  to. 
the  attorneys,  not  for  services  and  disbursements,  but  "for  their 
legal  services." 

In  Badger  v.  Celler,  41  App.  Div.  699,  58  N.  Y.  Supp.  653,  Mr. 
Justice  Ingraham  said : 

"The  question  of  the  dl^anemeuta  necessarily  Incurred  by  the  attorney  In 
the  prosecution  of  the  claim  stands  upon  a  different  bfiels.  It  was  not  a  part 
of  the  agreement  that  the  attorney  should  pay  such  disbursements.  In  fact, 
such  an  agreonent,  It  made,  would  have  been  void.  The  submission  states 
that  Badger  was  retained  to  Inttltnte  these  proceedings ;  tbat  under  such  re- 
tainer, and  on  bdulf  of  the  defendant,  he  commmced  action  against  the  Man- 
hattan Railway  Oompany,  and  prosecuted  the  same  until  his  further  services 
were  rendered  Impossible  because  of  his  death.  The  necessary  dlsburs^ents 
Incurred  In  such  an  action  were  made  on  behalf  of  the  defendant,  and  for  that 
the  client  would  be  responsible  to  hit  attorney.  The  obllgatl«i  to  r^ay  such 
disbursements  was  not  conditional  upon  success  In  the  action.  The  disburse- 
ments were  made  by  an  attorney  on  accotmt  of  his  client  in  the  prosecution 
of  an  action  which  he  was  retained  to  prosecute.  It  Is  expressly  stated  that 
the  disbursements  made  by  Badger  were  necessary  dlsbnrsemrats,  and  for  the 
necessary  dldrarsements  actual^  made  by  the  attorn^  we  think  the  client  1» 
UaUe." 
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We  have  examined  the  case  of  Matter  of  the  Department  of  Pub- 
lic Works  of  N.  Y.  City,  167  N.  Y.  501,  60  N.  E.  781,  upon  which 
the  appellant  relies;  but  that  case  is  not  in  point  upon  the  ques- 
tion now  presented  for  decision.  In  that  case  the  estate  of  a  de- 
ceased attorney  and  another  attorney  had  a  lien  upon  the  sum  of 
$640.2S,  which  fund  had  been  paid  into  court.  A  referee  was  ap- 
pointed, and,  "instead  of  limiting  the  inquiry  to  what  portion  of  the 
3  per  cent,  was  due  to  the  estate  of  Hawes  and  to  McCarthy,  re- 
spectively, the  referee  held  that  he  was  at  liberty  to  ascertain  upon 
proofs  onered  the  amount  due  the  estate  of  Hawes  and  McCarthy 
on  a  quantum  meruit."  It  will  be  seen,  therefore,  that  the  case  is 
altogether  dissimilar  from  the  case  now  before  us. 

The  judgment  appealed  from  is  affirmed,  with  costs.  All  concur. 


KONIQSBERG  T.  DAVIS. 

(Supreme  Omirt.  Ai^eUats  Term.  Febmafy  T,  1908.) 

1*  ^^Aii— Takihq  Cask  nou  Jcbt— Wxiohi  or  FLAiimn'a  E]videkox. 

On  a  motion  to  dlamUn  on  plaintiff's  erldenoe  aluie,  Ills  evidence  Is 
entitled,  not  only  to  bell^  trat  to  all  favorable  InfereDcee  that  can  rea- 
sonably be  drawn  ttxerettam, 

[Ed.  Note.— Fra  cases  In  poln^  see  Cent  Dig.  toL  48,  THal*  H  872-874, 
889.] 

X  MASTXB  and  SEBTAHT— IirJUBIES  TO  SxaVART— NEQUGBNCB— BVXDXNCK. 

An  employ^  was  Btnick  by  a  chain,  a  part  of  an  elevator  leased  by  and 
.  under  the  control  of  the  onployer,  and  was  a  part  of  the  place,  machinery^ 
and  tools  used  by  the  employer  in  his  bn^nesa  The  chain  had  brokea 
abont  four  months  b^ore  the  accident,  and  had  been  repaired  by  a  Bervant. 
Why  It  fell  was  not  shown.  No  one  nsed  the  elevator,  or  had  anything: 
to  do  with  keeping  It  in  repair,  except  the  employer.  The  employ^  wa» 
free  from  contributory  negligence.  Held  to  establish  a  prima  facie  case  or 
negligence,  authorizing  a  recovery,  notwlthBtandlng  the  existence  of  the 
relation  of  master  and  servant. 

Appeal  from  Municipal  Court.  Borough  of  Manhattan,  Ninth  Disr 
trict 

Action  by  Jacob  Konigsberg  against  George  Davis.  Prom  a  judg-- 
ment  dismissing  the  complaint  at  the  close  of  plaintiff's  case,  he  ap- 
peals.  Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 

Jere  Uebermann  (William  Liebermann,  of  counsel),  for  appellant. 
Nadal,  Carrere  &  Jones  (Edward  P.  Mowton,  of  counsel),  for  re- 
spondent 

PER  CURIAM,  Plaintiff,  while  in  the  employ  of  defendant  at  the 
latter's  place  of  business,  received  personal  injuries  by  being  struck  by 
a  chain,  which  fell  from  its  fastening.  This  chain  was  part  of  the 
equipment  of  an  elevator,  leased  by  and  under  the  exclusive  control 
and  management  of  defendant,  and  being  part  of  the  place,  machinery, 
and  tools  used  by  the  defendant  and  his  employes  in  defendant's  busi- 
ness. The  case  was  tried  before  the  court  and  a  jury,  and  the  com- 
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{riaint  was  dismissed  upon  plaintiff's  evidence  alone;  so  that  this  evi- 
dence is  entitled,  not  only  to  belief,  but  to  all  favorable  inferences  that 
can  reasonably  be  drawn  therefrom. 

It  appears  that  the  chain  had  broken  once  before,  about  four  months 
before  the  accident,  and  had  been  mended  by  an  employe  of  defendant 
The  plaintiflf  is  concededly  free  from  all  contributory  negligence.  Why 
tile  chain  fell  from  its  fastening  is  not  shown.  The  elevator  was  run 
by  an  electric  battery  belonging  to  defendant.  No  one  used  the  eleva- 
tor, or  had  anything  to  do  wi£  keeping  it  in  repair,  except  defendant. 
Under  ordinar^r  circumstances  the  aiain  should  not  have  broken  away 
from  its  fastening,  and  it  seems  to  us  that  plaintiff  made  out  a  prima, 
facie  case,  which  called  upon  defendant  for  some  explanation.  The 
character  of  the  occurrence  and  the  attendant  circumstances  establish- 
ed by  the  testimony,  in  the  absence  of  explanation,  were  sufficient  to 
warrant  the  jury  in  finding  the  defendant  guilty  of  negligence.  Grif- 
fen  V.  Manice,  166  N.  Y.  188,  59  N.  E.  935,  52  ,L.  R.  A.  933,  83  Am. 
St.  Rep.  630.  The  fact  that  the  relation  of  master  and  servant  exist- 
ed between  the  parties  does  not  relieve  the  defendant  from  liability. 
We  think,  under  the  evidence,  that  the  learned  court  below  fell  into 
error  in  dismissing  the  complaint,  and  should  have  submitted  the  ques- 
tion of  defendant's  negligence  to  the  jury. 

Judgment  reversed,  and  new  trial  ordered,  with  cosU  to  appellant 
to  abide  the  event 


In  re  TRUSTEES  OF  VILLAGE  OP  WHITE  PLAINS. 
(Supreme  Court,  ApiwUate  Division,  Second  Department   January  24,  1906.) 

1.  LicBii8F»— Ik  Rbwbot  or  Rb.\l  PBOpmr— Rbvocatioh. 

A  license  glvoi  village  tnisteca  by  a  landowner  to  enter  on  Us  land  for 
the  purpose  of  making  sewer  Improvementa  was  revocable  at  tbe  pleasure 
of  the  owner,  and  conferred  no  rl^ts  wblch  conld  nrrive  bis  rerocatloo. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  82,  Ucenseo.  ||  UO- 

mi 

2,  SAICB— BFnCT  OF  CONVBTANOE  BT  OWNXB. 

A  license  given  village  tmatees  by  a  landowner  to  enter  on  hla  land  for 
the  purpose  of  making  sewer  Improvements  was  revoked  by  a  conveyance 
ftf  the  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol  32,  Llceuaea;  I  125J 

8.  OmimT  DOlUm— GOHFIIfBAXIOH— lUPBOVEUEHTS  BT  LiCEETSBES— BlQHn  OT 

Obaittex  or  Land. 

Where  village  trustees  entered  on  land  for  the  purpose  of  making  sewer 
Improvements  under  a  license  from  the  owner,  who  thereafter  conveyed 
tbe  land,  the  grantee  was  not  entitled  to  hare  the  fmproTements  made  by 
the  trustees  within  the  terms  of  tbe  license  considered  In  flxing  his  com- 
pensation In  subsequent  proceedings  to  condemn  the  land  for  sewer  pur- 
poses. 

4.  LiCENBEs— IR  Respect  or  Real  Pbopebtt—Rkvooation— Notice— Removal 

or  IlfPBOVEMENTS. 

Village  trustees,  entering  on  land  under  a  license  from  the  owner  for 
the  purpose  of  makii^  sewer  Improvements,  were  entitled  to  notice  of  any 
revocation  of  the  license  by  the  owner  and  to  a  reasonable  time  thereafter 
to  remove  any  of  ttie  structures  erected  by  them  under  the  license. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  82,  Ucenses,  1 123.] 


Digitized  by  Google 


Sup.  CL)     in  SB  TBU6TBB8  OF  YILLAGB  OT  VHITB  FLAINB. 


507 


fib  EUIKSKT  DOIUIH— OOUFENSATIOn— lUPBOTOCBHTB  BT  LlOBHSBES— EblXCT  OF 

BEvooATion  or  Lxcensb  bt  Conteta.nge  or  La.nd— BiQim  or  Obaiitkb. 

Where  TiUi^  tnuteea  entered  on  land  for  tbe  pnrpofle  of  making  aewer 
ImprorementB  nnder  a  Ucenae  from  the  ownw,  who  thereafter  reroked 
the  llcenae  by  conveying  tbe  pn^rty,  the  tmstees.  with  respect  to  struc* 
tnres  snlweqiiently  erected  on  tiie  land,  which  th^  did  not  seek  to  remove, 
but  to  maintain  without  any  license  or  consent  from  tbe  grantee,  were  to 
be  regarded  as  trespassers,  and  tbe  grantee  was  entitled,  in  proceedings 
to  condemn  the  land  for  sewer  pniposes,  to  have  considered  in  fixing  his 
compensation  the  value  of  tbe  land  as  enhanced  by  the  Imfffovementa 

[Ed.  Note.~ror  cases  in  point,  see  Cent  Dig.  vol.  IS,  Eminent  Domain, 
I  361%.]  , 

&  Lis  PEKOEn»— PaocEEDinas  in  Whioh  Authoeizei>— Condehnation  Pbo- 

CEEDINQS— StATUTOBT  PbOVISIONS. 

A  lis  pendens,  filed  In  a  proceeding  begun  February  28. 1890,  under  Laws 
1887,  p.  819,  c.  eu9,  empowering  village  tmsteea  to  establish  a  permanent 
qj'stem  of  sewerage,  and  providing  that  tbe  proceedings  shall  be  nnder 
Laws  1850,  p.  211,  c.  140,  and  the  acta  amendatory  thereof,  was  a  nnlllty; 
no  lis  pendens  being  authorized  under  the  statutes  regulating  the  proceed- 
ing, and  Code  Olv.  Proc.  |  S384,  providing  that  **thlB  title  [**Condemnatl(» 
Law."  which  authorizes  a  lis  pendois]  shall  take  tiBTect  Itay  1,  ISM^  and 
shall  not  affect  any  proceeding  previously  commenced." 

Bo6ker,  J.,  dlnentliig. 

Appeal  from  Special  Term,  Westchester  County. 

Proceedings  by  the  trustees  of  the  village  of  White  Plains  to  con- 
demn land  for  sewerage  purposes.  From  an  order  confirming  the  re- 
port of  the  commissioners  to  appraise  the  compensation  for  land  taken, 
etc.,  Robert  Caterson,  the  owner  of  the  land,  appeals.  Order  reversed, 
and  new  appraisal  ordered. 

Argued  before  JENKS,  HOOKER,  RICH,  MILLER,  and  GAY- 
NOR,  JJ. 

Ralph  E.  Prime  (Augustus  C.  Brown,  on  the  brief),  for  a^^llant. 
Henry  R.  Barrett,  for  respondent 

JENKS,  J.  This  is  an  appeal  by  Caterson^  the  landowner  in  certain 
C(mdemnation  proceedings,  from  an  order  of  Special  Term  confirm- 
ing the  report  of  the  ctunmissioners  to  ascertain  and  appraise  the  com- 
pensation  for  land  taken  for  public  sewer  purposes  by  the  trustees  of  the 
village  of  White  Plains.  Chapter  609,  p.  819,  of  the  Laws  of  1887, 
empowered  the  trustees  to  adopt  and  to  establish  a  permanent  system 
of  sewage  and  drainage.   Section  4  thereof  provided : 

"Whenever  It  Is  necessary  to  construct  or  extend,  or  discharge  said  sewera, 
or  to  do  anjrthlng  appurtenant  thereto,  either  within  or  without  said  village, 
said  board  shall  have  full  power,  and  is  hereby  authorized  to  construct  and  ex- 
tend the  same  through  any  real  estate,  and  title  thereto  shall  be  acquired  in 
the  same  manner  as  provided  In  chapter  one  hundred  and  forty  ot  the  laws  of 
dghteen  hundred  and  fifty  and  tUe  several  acta  amendatory  thereof." 

The  proceedings  were  begun  by  petiticm  filed  on  February  28,  1890, 
and  commissioners  were  appointed  on  March  15,  1890.  The  Uuids  in 
question  were  of  a  parcel  then  owned  by  Findlay,  who,  however,  con- 
veyed the  parcel  in  1892  to  Caterson.  The  original  commissioners 
died.  It  does  not  appear  that  any  steps  had  been  taken  in  the  proceed- 
ings until  1905,  when  an  order  of  the  Special  Term  was  made  which 
vacated  all  previous  orders  appointing  commissioners  and  appointed  the 
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present  commissioners,  who  alone  sat,  heard,  and  determined  the  com- 
pensation. It  appeared  on  the  hearing  the  said  trustees  were  in  pos- 
session of  the  land  in  questicm  and  were  using  disposal  worlra  set  up 
thereon  by  them  for  the  treatment  and  the  care  of  the  sewage  of  the 
village. 

The  question  presented  on  this  appeal  is  whether  Caterson  was  en- 
titled to  have  the  commissioners,  in  ascertaining  his  compensation,  take 
into  consideration  any  improvements  made  by  the  trustees  upon  his 
land.  The  record  clearly  indicates  that  the  commissioners  did  not 
consider  them.  There  is  evidence  that  some  time  in  1890  the  trustees 
caused  work  to  be  done  on  the  lands,  which  was  thereafter  torn  down, 
tlic  grade  leveled,  and  reconstruction  begun.  Indeed,  there  is  evidence 
that  indicates  that  some  of  the  original  work  was  begun  in  1888 ;  and 
there  is  evidence  that  the  trustees  had  thus  entered  upon  the  lands  un- 
■der  a  license  from  Findlay.  Such  a  license  was,  however,  revocable  at 
the  pleasure  of  the  owner,  and  conferred  no  rights  which  could  survive 
his  revocation.  Dur>-ee  v.  Mayor,  96  N.  Y.  477-478;  White  v.  M. 
R.  Co.,  139  N.  Y.  19,  84  N.  E.  887.  Such  license  was  revoked  by  the 
conveyance  of  that  owner  to  Caterson  by  the  deed  of  1892.  Wash- 
bum  on  Easements  and  Servitudes  (4th  Ed.)  p.  7;  Eckerscw  v.  Cripptn, 
110  N.  Y.  585,  18  N.  E.  443, 1  L.  R.  A.  487 ;  Cahoon  v.  Bayaud,  133 
N.  Y.  298,  25  N.  E.  376;  Eggleston  v.  N.  Y.  &  Harlem  R.  R.  Co.,  35 
Barb.  162.  cited  in  Olmsted  v.  Dennis,  77  N.  Y.  378 ;  Wilson  v.  St 
Paul,  Minneapolis  &  Manitoba  Ry.  Co.,  41  Minn.  66,  42  N.  W.  600, 
4  L.  R.  A.  378. 

So  far  as  die  improvements  were  made  by  the  trustees  within  the 
terms  of  the  license  up  to  the  time  of  the  conveyance  of  the  prendses, 
I  think  that  the  present  owner  is  not  entitled  to  have  them  considered, 
inasmuch  as  the  evidence  does  not  show  that  such  license  was  ever  re- 
voked by  the  then  owner.  There  was,  then,  as  to  such  improvements, 
ji  part  performance  of  an  oral  agreement,  and  hence  the  matter  was 
thus  taken  out  of  the  statute  of  frauds.  Lewis  on  Eminent  Domain  (2d 
Ed.)  vol.  3,  p.  715,  and  cases  cited ;  Reeves  on  Real  Property,  p.  327, 
and  cases  cited.  But  a  different  question  arises  as  to  the  improvements 
made  by  the  trustees  subsequoit  to  die  conveyance  to  CaterscHi.  The 
ouestion  presented  is  as  to  improvements  now  retained  upon  the  land. 
Caterson  testifies  that  when  he  took  possession  of  the  proper^  no  work 
had  been  done  on  this  plot  where  the  disposal  works  now  stood  towards 
the  erection  of  the  disposal  works  that  are  there  now.  The  trustees, 
entering  originally  under  a  license  from  Findlay,  were  entitled  to  no- 
tice of  any  revocation  made  by  Findlay,  and  to  a  reasonable  time  there- 
after to  remove  any  of  the  structures  set  up  by  them  under  the  license. 
Putnam  v.  State,  132  N.  Y.  344,  30  N.  E.  743 ;  Wilson  v.  St.  Paul, 
Minneapolis  &  Manitoba  Ry.  Co.,  supra;  Arrington  v.  Larrabee,  10 
Cush.  (Mass.)  512.  I  think  that  upon  the  revocation  worked  by  the 
conveyance  the  trustees  would  have  had  a  reasonable  time  thereafter 
for  such  removal ;  but  that  right  is  not  involved,  for  the  question  arises 
as  to  structures  now  maintained  and  worked  thereon  by  the  trustees. 

While  I  think  that,  as  between  licensor  and  licensee,  the  licensee  was 
entitled  to  notice  of  any  revocation  thereof  by  the  licensor,  I  also  think 
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that  such  rule  does  not  apply  to  Caterson,  a  third  party,  when  a  revo- 
cation was  worked  by  conveyance  to  him.  If  notice  was  prerequisite 
to  such  revocation,  then  the  conveyance  alone  did  not  work  revocation, 
and,  notwithstanding  the  OMiveyance,  some  legal  r^hts  of  occupancy 
and  continuance  under  the  license  (other  than  removal)  remained  in 
the  trustees  until  notice  of  llie  revocation.  Hiis  doctrine  would  deny 
the  proposition  that  conveyance  ipso  facto  was  revocation.  In  Watlis 
V.  Harrison,  3  Mees.  &  W.  538,  the  license  was  to  make  a  main  way, 
a  byway,  and  certain  cuts  for  railway  purposes.  The  point  was  made 
that  the  licensees  could  not  be  regarded  as  trespassers  after  a  convey- 
ance of  the  land  without  first  giving  the  licensees  notice  of  the  ccmvey- 
anc^  The  court,  per  Lcvd  ^uunger,  C  B.,  said : 

"I  never  heard  It  supposed  that,  If  a  man  .out  of  kindness  to  a  neighbor  al- 
lows him  to  pass  over  bis  land,  the  transferee  of  that  land  Is  bound  to  do  so 
likewise.  But  It  is  said  that  the  d^endant  should  have  had  notice  of  the  trans- 
fer. This  Is  new  law  to  me.  A  person  Is  bound  to  know  who  Is  the  owner 
of  the  land  upon  which  he  does  that  which,  prima  fade.  Is  a  treepaaa.  Eiren  it 
this  were  not  so,  I  think  the  defendants  ought,  In  excuse  of  tb^  txespasa,  to 
have  pleaded  the  fact  that  they  had  no  notice  of  the  transfer.** 

This  question  was  also  raised  in  Wilson  v.  St.  Paul,  Minneapolis  & 
Manitoba  Ry.  Co.,  supra,  where  the  court,  per  Gilfillan,  C,  J.,  held : 

"It  is  probably  tme.  In  genwal,  that  the  protection  which  the  license  affords 
the  licensee  in  doing  what  it  permits  him  to  do  continues  until  notice,  so  that 
he  cannot  b«  liable  for  acting  under  it  until  notice  of  revocation.  This,  how- 
ever, bas  been  beld  not  to  be  the  rule  upon  a  revocation  hj  a  grant  to  a  third 
pencoL  Wallls  v.  Harrison,  4  Hees.  ft  W.  G88i" 

In  Bunke  v.  N.  Y.  Telephone  Co.,  110  App.  Div.  347, 97  N.  Y.  Supp. 
66,  affirmed  188  N.  Y.  600,  81  N.  E.  1161,  the  court  say: 

"And  the  conveyance  of  the  premises  by  the  licensor  was  a  revocation  there* 
of.  of  which  the  licensee  must  take  notice.  Eckeraon  v.  Crlppen.  110  N.  T. 
5^  18  N.  XL  448,  1  L.  B.  A.  487 ;  WInne  t.  Ulster  Co.  Savings  Institution,  87 
Hnn,  8^;  Eggleeton  v.  N.  Y.  &  H.  R.  tL  Co.,  S5  Barb.  162 ;  Furbea  v.  Balm- 
neAt&t.  74  IIL  188;  Batelle  v.  Peacock,  48  Midi.  469, 12  N.  W.  600;  Hodgfclns  T. 
Farrington.  100  Mass.  19,  22  N.  n.  73,  S  L.  B.  A,  209,  IS  Am.  St  Bep.  16a" 

I  think  that,  subsequent  to  the  revocation  by  the  conveyance,  the 
trustees,  with  respect  to  any  structures  thereafter  erected  upon  this 
land,  which  they  did  not  seas,  to  remove,  but  to  maintain  without  any 
license  or  consent  frcnn  Caterson,  must  be  regarded  as  trespassers,  so 
that  Caterson  had  the  right  to  invoke  the  rule  of  Village  of  St.  Johhs- 
ville  v.  Smith,  184  N.  Y,  341,  77  N.  E.  617,  5  L.  R.  A.  (N.  S.)  922. 
"The  measure  of  such  compensation,"  says  Willard  Bartiett,  J.,  for  the 
court,  "is  neither  the  cost  of  the  improvements,  nor  their  value,  or 
the  value  of  their  use  to  the  village.  The  true  inquiry  is,  how  much 
do  the  improvements  placed  upon  the  prc^rty  enhance  the  value  of 
the  appellant's  land  ?"  Caterson  is  not  barred  from  his  claim  by  any 
prinaple  of  estoppel.  Crosdale  t.  Lanigan,  129  N.  Y.  604,  29  N.  E. 
824,  26  Am.  St  Rep.  651 ;  Duryee  v.  Mayor,  supra;  White  v.  M.  R. 
■  Co.,  139  N.  Y.  19,  34  N.  E.  887 ;  Eggleston  v.  N.  Y.  &  Harlem  R- 
R.  Co.,  35  Barb.  16^172  et  seq. ;  Ewing  v.  Rhea,  37  Or.  583,  62  Pac. 
790,  52  L.  R.  A.  140,  82  Am.  St.  Rep.  783. 
This  proceeding,  it  is  to  be  noted,  was  not  governed  by  the  present 
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condemnation  law;  for  the  statute  expressly  provides  that  the  pro- 
ceedings shall  be  under  chapter  140,  p.  211,  of  the  Laws  of  1850  and 
the  amendments  thereof  (ut  supra).  Section  3384  of  the  Code  of  Civil 
Procedure  provides: 

"TtalB  title  sball  take  effect  May  1,  1890,  and  diall  not  affect  any  proceeding 
previously  commenced." 

This  proceeding  was  begun  on  February  28,  1890.  No  lis  pendens 
was  authorized  under  the  statutes  regulating  this  proceeding,  and  any 
lis  pendens,  if  filed,  was  but  a  nullity.  Mills  v.  Bliss,  55  N.  Y.  139-141. 

I  advise  that  the  court  order  a  new  appraisal  (section  18,  c.  140,  p. 
219,  of  the  I^ws  of  1860)  before  new  commissioners.  The  question  of 
costs  should  be  reserved  until  the  coming  in  of  the  second  report  All 
concur,  except  HOOKER,  J.,  who  dissents. 


In  re  OOLLTBB. 

(Supreme  Court,  Appellate  DlvlaUm,  Seonid  D^rtmoit  January  24,  1908.) 

1.  BZBOUTOBB  AND  ADUiniBTBATOaS— EXECDTBIX  OJt  AN  AHUINIBTBATOB— DUTT 

AS  TO  PbOPEBTT  RBCEIVBD. 

Where  the  otectitrlz  of  a  deceased  administrator  holds  a  15  year  old 
check  made  by  her  testator  as  administrator,  she  may  be  compelled  to  pay 
over  to  the  proper  claimant  thereof,  not  merely  the  check,  but  the  money 
It  calls  for,  U  slie  has  so  much  of  the  assets  of  the  estate  administered  by 
her  testator,  since  the  acceptance  of  the  check  only  would  discharge  the 
executrix  without  assuring  the  paj-ment  of  the  money  represented  by  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  22,  Executors  and 
Administrators,  i  532.] 

2.  Tbndeb— Mediuu  of  Tendeb— Sutficiehct. 

The  claimant's  rii^ht  to  the  money  was  not  affected  by  the  fact  that  the 
check  was  tendered  in  court,  with  a  consent  to  adjoummeut  until  it  was 
hcmored,  and  the  tender  was  refoaed,  ainoe  It  was  only  an.  order  for  monc^, 
and  was  not  l^al  tender. 

8.  itlXECL'TOBS  AND  ADUINISTRATOBS— BXFBBBBZrTAUVBB  OW  EWOEASBD  ADHINIS- 
IBATOB— LlABIUXT  FOB  iNraBBSI. 

Where  an  executrix  holds  a  check  made  t»y  her  testator  as  administrator, 
she  may  be  compelled  to  pay  over  any  Interest  thereon  which  she  actually 
received,  or  which  she  should  have  collected,  bat  fiiiled  to  collect 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  22,  Executors  and  Ad- 
ministrators, fi9  423,  424.] 

4.  Sahe— Executor  of  an  Adhinzbtbatob— Bigut  to  Advinxsteb  Estate  Ad- 

MINISTEBED  BY  TESTATOB. 

An  executor  may  not  administer  and  distribute  the  anets  of  an  estate 
of  which  her  testator  was  administrator. 
[Ed.  Kote. — For  cases  In  point,  see  C&A.  Dig.  vol.  22,  BxeentCHrs  and  Ad- 

ministrators,  fi  532.] 

On  rehearing.  Former  decision  overruled,  order  below  reversed, 
and  matter  remitted  to  surrogate. 

For  former  decisicoi,  see  105  N,  Y.  Supp.  1111. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

David  Eilau,  for  appellant. 
Harvey  De  Baun,  for  respondent. 
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JENKS,  J.  We  reversed  the  order  of  the  surrogate,  which  deter- 
mined that  his  court  had  no  jurisdiction,  except  to  entertain  contempt 
proceedings  or  an  application  for  leave  to  issue  execution,  and  held  that 
the  executor  could  be  cc»npelled  to  deliver  up  any  of  the  prc^rty  which 
had  come  into  her  hands  from  die  estate  of  which  her  testator  was 
administrator.  The  matter  was  thereupon  remitted  to  the  surrogate's 
court  for  a  hearing  upon  the  law  and  the  merits.  113  App.  Div.  468, 
99  N.  Y.  Supp.  213.  The  learned  surrogate  upon  that  hearing  ordered 
that  the  said  executor  deliver  up  a  certain  check,  dated  June  22,  1894, 
for  $606.66,  made  by  the  executor's  testator  as  administrator,  but  de- 
nied the  application  in  all  other  respects,  without  costs.  That  order 
was  affirmed. 

On  reargument,  I  think  that  we  should  hold  that  the  order  of  af- 
firmance was  a  mistake,  in  that  its  effect  was  to  discharge  the  executor 
in  the  premises,  not  upon  paynwnt  of  the  $606.66  as  property  received 
by  her  as  aforesaid,  but  upon  delivery  of  a  mere  specific  order  or  draft, 
now  15  years  old,  for  the  pajmient  of  that  sum.  If  the  executor  had 
the  money  on  hand,  the  applicant  was  entitled  to  it  forthwith,  and  not 
to  a  stale  order  therefor.  His  right  to  money  was  not  affected  by  the 
fact  that  this  check  was  once  tendered  in  open  court,  with  a  consent  to 
an  adjournment  until  it  should  be  honored,  and  that  he  refused  it. 
The  check  was  not  legal  tender.  It  was  but  a  directicm  to  a  bank  to 
pay  the  payee.  The  money  represented  did  not  thereby  beccnne  the 
property  of  the  payee ;  nor  was  it  put  beyond  the  control  of  the  maker 
of  the  check ;  nor  did  the  check,  before  presentation,  work  an  assign- 
ment of  the  moneys  thereby  ordered  to  be  paid.  O'Connor  v.  Mechan- 
ics' Bank,  124  N.  Y.  324,  26  N.  E.  816. 

If  this  executor  came  into  possession  of  any  interest  received  by  the 
said  administrator  upon  this  $606.66.  she  could  also  be  compelled  to 
pay  it  over  as  assets  received.  If,  after  recei^  of  the  assets,  she  was 
chargeable  with  interest,  either  actually  received  by  her  thereon,  or 
which  she  should  have  collected  but  did  not,  then  inight  be  com- 
pelled to  pay  it  over  as  an  asset  This  executor  cannot  a<hninister  the 
assets  of  an  estate  of  which  her  testator  was  administrator.  Matter  of 
Moehring,  154  N.  Y.  423,  48  N.  E.  818.  If  the  legatee  is  entitled  to 
interest,  in  addition  to  his  legacy,  whether  by  the  misconduct  of  the 
administrator  or  by  operation  of  law,  it  constitutes  a  claim  s^inst  the 
estate  of  this  executor's  testator,  and  must  be  enforced  as  such  claim ; 
and  the  same  is  true  of  the  individual  check  of  that  testator  for  $62.50. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  the 
matter  remitted  to  the  surrogate,  in  so  far  as  he  has  jurisdiction.  All 
concur. 
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KOPLIN  T.  HOB  et  at 
iSupnoM  Oonxtt  Appellate  Dlvlalou,  Second  D^rUnent  Jannary  21,  1006.) 

1.  DncoTXBT— EiXAimiATion  Bcron  TbzaIi— Adtdsb  Pabtt— Acnon  ros  Kxo- 

In  the  absence  of  bad  faith  or  abnae  of  process,  on  complying  with  the 
requirements  of  Code  Ofv.  Proc.  I  870  et  seq.,  and  general  rule  of  practice 
82.  requiring  a  showing  that  the  testimony  is  material  and  necessary,  a 
party  1b  entitled  to  examine  his  adrersary  before  trial  aa  to  facts  material 
to  the  Issue  and  of  which  be'  has  knowledge,  and  tbere  Is  no  distinction  In 
the  case  of  negligence  actions.  Hence,  In  an  action  for  n^Ugence,  when 
the  affidavltB  for  an  order  to  examine  plaintiff  state  that  defendants  are 
ignorant  of  the  manner  In  wbidi  plaintiff  was  Injured,  and  tbB  other  re- 
qulremoits  have  been  complied  with,  defendants  are  entitled  to  examine 
plaintiff  aa  of  right  aa  to  the  manner  In  which  the  injury  waa  received,  not- 
wlthatanding  a  party  may  not  examine  his  adreraaiy  before  trial  merely 
to  find  out  what  be  will  swear  to. 

[Bd.  Not&— For  cases  in  pohit,  see  dent  Dig.  toL  10,  DlscoTeiy,  I  68-1 

2.  BAnr-STATUTosr  Pbotisiors— Coicsnuonoir— "Matbbial"  and  "Nwat*- 

SABT." 

In  C!ode  CIt.  Proc.  S  870  et  seq.,  and  general  rule  of  practice  82,  re- 
quiring, for  the  examination  of  an  adverse  party  before  trial,  a  abowing 
afjQdavlt  that  the  teatlmony  Is  material  and  necessary,  the  words  "ma- 
terial" and  "necessary"  are  not  uaed  synonymously,  even  if  the  word 
"necessary"  does  not  mean  Indlspenaable  to  the  making  of  an  laaue. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  toL  16,  Discovery,  H  30. 
70. 

For  other  definitions,  see  Words  and  Phrases,  vol.  pp.  4404,  470&- 
4710;  vol.  S,  p.  7729,] 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Martin  Koplin  against  Robert  Hoe  and  others.  From 
an  order  modifying  an  order  for  the  examination  of  i^intiff  be- 
fore trial,  defendants  appeal.  Reversed. 

Argued  before  WOODWARD.  JENKS,  HOOKER,  GAYNOR, 
and  MILLER,  JJ. 

Edward  G.  Pringle,  for  appellants. 
Edmtmd  C.  Viemeister,  for  respondent. 

MILLER,  J.  This  is  an  action  for  personal  injuries  resulting 
«rom  negligence.  The  appeal  is  from  an  order  modifying  an  order 
for  the  examination  of  the  plaintiff  before  trial  by  striking  out  there- 
from the  provision  for  an  examination  concerning  the  manner  in 
which  the  plaintiff's  injuries  were  sustained.  Plaintiff  claims  to 
have  been  injured  by  the  fall  of  a  printing  press  suspended  in  the 
.air  from  a  crane  under  which  he  was  placing  a  block  of  wood.  In 
the  affidavits  upon  which  the  order  for  examination  was  granted  it 
is  stated  that  tfie  defendants  are  ignorant  of  the  manner  in  which 
the  plaintiffs  injuries  were  sustained,  and  that  it  is  their  intention 
to  use  the  deposition  prayed  for  upon  the  trial.  On  the  motion  re- 
suhing  in  the  order  appealed  from  the  plaintiff  sought  to  contro- 
vert the  statement  respecting  the  defendant's  ignorance  of  the  man- 
ner in  which  the  accident  occurred,  by  showing  that  the  defendant's 
ioreman,  one  Mundhenk,  and  two  other  employes  of  the  defendant. 
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Tuttle  and  Walnicz,  were  present.  In  rebuttal,  the  defendants  met 
this  by  affidavits  of  said  Mundhenk  and  Tuttle  to  the  effect  that 
they  (ud  not  witness  the  accident  and  were  ignorant  of  the  manner 
in  which  it  occurred,  and  by  an  affidavit  that  said  Walnicz  was  not 
and  never  had  been  in  the  employ  of  the  defendants. 

It  is  now  settled  in  this  department  that,  in  the  absence  of  bad  faith 
or  abuse  of  process,  a  party  is  entitled  to  examine  his  adversary 
before  trial  as  to  facts  material  to  the  issue  and  of  which  the  adver- 
sary has  knowledge,  upon  complying  with  the  requirements  of  sec- 
tion 870  et  seq.  of  the  Code  of  Civil  Procedure  and  rule  83  of  the 
general  rules  of  practice.  Shonts  v.  Thomas,  116  App.  Div.  864,  102 
N.  Y.  Snpp.  324;  Donaldson  v.  Brooklyn  Heights  Railroad  Co., 
119  App.  Div.  618,  104  N.  Y.  Supp.  178.  The  respondent  asserts 
that  in  a  negligence  action  the  defendant  cannot  in  good  faith  say 
that  it  intends  to  use  the  deposition  of  its  adversary  upon  the  trial, 
and  cites  Wood  v.  Flagg  (Sup.)  106  N.  Y.  Supp.  308.  All  we  under- 
stand the  court  to  have  held  in  that  case  is  that  the  affidavits  failed 
to  show  that  the  defendant  asked  for  the  examination  in  good  faith. 
The  Code  of  Civil  Procedure  (section  870  et  seq.)  does  not  distinguish 
a  negligence  action  from  any  other,  and,  while  the  character  of  the 
action  and  all  the  circumstances  disclosed  may  have  a  bearing  up- 
on the  good  faith  of  the  application,  we  are  unable  to  perceive  why 
tiie  same  general  rule  does  not  apply  to  all  actions.  In  addition  to  tiie 
other  requirements  prescribed  by  the  Code  and  general  rule  82,  the 
applicant  must  show  that  the  testimony  "is  material  and  necessary 
for  the  party  making  such  application  or  the  prosecution  or  defense 
of  such  action."  There  can  be  no  question  that  the  plaintiff's  tes- 
timony is  material.  Its  necessity  is  shown  by  the  proof  that  the 
defendants  are  ignorant  of  the  manner  in  which  the  accident  oc- 
curred and  have  been  unable  to  procure  any  witness  thereof.  Upon 
this  proof,  the  other  requirements  having  been  complied  with,  the 
defendants  were  entitled  to  examine  the  plaintiff  as  of  right. 

We  do  not  say  that  the  testimony  of  a  party  may  not  be  neces- 
sary for  the  adverse  party,  even  though  the  latter  may  be  able  to 
call  other  witnesses  (see  McKeand  v.  Locke,  116  App.  Div.  174, 
100  N.  Y.  Supp.  704);  nor  do  we  say  that  the  wortl  "necessary," 
as  used  in  the  statute  and  the  court  rule,  means  indispensable,  in 
the  sense  that  without  the  testimony  the  adverse  party  may  be  un- 
able to  make  an  issue.  Testimony  may  not  be  necessary  to  prove 
the  fact  in  issue,  and  yet  necessary  to  prove  some  fact  relative  tiiere- 
to.  Moreover,  testimony  does  not  always  amount  to  proof;  and 
a  party  is  entitled  to  prove  every  fact  which  he  can  relative  to  the 
fact  at  issue.  But  we  do  not  tUnk  that  the  words  "material"  and 
"necessary"  are  used  synonymously.  The  purpose  of  the  statute 
is  to  enable  the  deposition  to  be  taken  for  use  upon  the  trial.  A 
party  may  not  examine  his  adversary,  before  trial  merely  to  find 
out  what  he  will  swear  to.  Ordinarily  a  party  will  not  call  his  ad- 
versary upon  the  trial  to  give  testimony  upon  a  sharply  contested 
issue  of  fact,  except  possibly  upon  some  fact  not  seriously  disputed 
relevant  tiiereto;  and  unless  he  would  call  him  upon  the  trial  he 
can  rarely  say  in  good  faith  that  he  intends  to  use  upon  the  trial 
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a  deposition  taken  before  trial.  On  the  other  hand,  the  exigencies 
of  a  case  frequently  require  a  party  to  call  his  adversary.  In  such 
case  he  is  permitted  to  cross-examine  the  witness,  and,  although 
disappointed  in  the  testimony  given,  may  yet  be  able  to  elicit  some 
fact  warranting  an  inference  which,  with  the  other  testimony  he 
haS|  may  enable  him  to  make  out  his  case  or  defense.  Although 
ignorant  of  what  his  adversary  will  swear  to,  as  usually  must  be  the 
case,  he  may  still  desire  to  take  his  deposition  for  use  upon  the 
trial.  If  so,  pursuant  to  the  Code  (section  870  et  seq.)  and  rule  82 
of  the  general  rules  of  practice,  he  must  show  the  ex^ncies  of  the 
case  making  the  testimony  material  and  necessary  for  him.  Where 
the  testimony  of  a  party  will  only  be  cumulative — i.  e.,  upon  a  point 
on  which  the  party  applying  has  other  testimony  of  precisely  the 
same  character — it  will  rarely  occur  that  such  testimony  is  desired 
for  use  upon  the  trial.  While  the  purpose  of  the  statute  is  not  to 
be  defeated  by  technicalities,  its  plain  language  is  not  to  be  ignored. 
The  practice  of  takii^  the  deposition  of  a  party  before  trial,  if 
guarded,  will  aid — otherwise,  may  defeat — the  administration  of  jus- 
tice. If  the  situation  of  a  case  is  disclosed,  the  judge,  without  the 
aid  of  any  hard  and  fast  rules,  can  tell  whether  it  is  a  case  in  which 
the  statute  requires  the  granting  of  the  application.  All  we  dedde 
now  is  that  the  record  before  us  presents  such  a  case. 
The  order  is  reversed. 

Order  revnaed,  w!Qi  $10  costs  and  dlBburaonents,  and  motion  denied,  wltb 
costs.  All  (xmcar. 


LOGERTO  V.  CENTRAL  BLDG.  CO. 
(Sluweme  Oonrt,  Appellate  DlTlston.  Second  Department  Janiuiy  24,  1908.) 

1.  Hastkb  ard  Bebtaht— 8ar  Puob  to  Wobk. 

The  danger  to  employ^  engaged  In  removing  a  bank  of  earth  soc- 
ceedrely  ondermlDlng  It  and  tben  prylog  vB  the  oTerbanglng  portion,  being 
created  by  themselves  during  the  progress  ot  the  work  which  they  were 
engaged  to  do,  the  rule  of  Bafe  place  to  work  has  no  application. 

[Ed.  Not&— For  cases  In  point,  *ee  Cent  Dig.  vol.  84,  Maa^  and  Serv- 
ant. 1209.]  . 

2.  Sahb— AssUHPTiOM  or  BISE. 

A  common  laborer,  employed  with  others,  under  the  supervision*  of  a 
foreman,  to  remove  a  bank  of  earth  by  successively  undermining  It  and 
then  prying  off  the  overhanging  iiortlon,  cannot  recover  for  Injury  from 
the  bank  so  undermined  falling  on  him  while  atlU  digging  at  Ita  base ;  the 
Flak  being  a  neoessaiy  riak,  which  he  la  oonclnalvely  presumed  to  have  as- 
■amed,  wb^eas  Bmphvefa  Liability  Act  Laws  1902,  p.  1750,  c.  600,  I  3, 
leaves  to  the  jury  tbe  gneetlon  of  aaaumptlon  of  obrloai  rides  only. 

[Ed.  Note. — For  case*  In  point,  see  Cent  Dig.  voL  84,  Master  and  Serv- 
ant, H  lOOS,  3068-1068.] 

Hookw,  3^  diasentlBg. 

Apijeal  from  Trial  Term,  Westchester  County. 

Action  by  Frank  Logerto  against  the  Central  Building  Company. 
Fnnn  a  judgment  on  a  verdict  for  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals.  Reversed,  and  new 

trial  granted. 
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Argued  before  HIRSCHBERG,   P.        and  WOODWARD, 
JENKS,  HOOKER,  and  MILLER,  JJ. 
John  C.  Robinson,  for  appellant. 

Thomas  J.  O'Neill  Q.  Brownson  Ker,  on  the  brief),  for  respondent. 

MILLER,  J,  The  action  is  for  personal  injuries  resulting  from  neg- 
ligence, and  is  brought  under  the  employer's  liability  act  The  plain- 
tiff, a  c(»nmon  laborer,  was  employed  with  others,  under  the  super- 
vision of  a  superintendent  or  foreman,  excavating  for  a  cellar.  At  the 
time  of  the  accident  he  and  the  men  working  with  him  were  digging 
at  the  base  of  a  perpendicular  bank  of  earth  14  feet  high,  for  the  pur- 
pose of  undermining  the  bank  so  that  it  could  be  pried  off  with  bars 
from  the  top,  when  the  overhanging  bank  thus  undermined  fell  upon 
him,  inflicting  a  severe  injury.  He  had  been  employed  at  this  land 
of  work  35  days ;  the  method  being  to  undermine  the  bank  and  then  to 
pry  off  the  overhang,  as  indicated  above.  The  plaintiff's  evidence  tend- 
ed to  establish  the  fact  that  the  men  worked  at  the  base  of  the  bank 
until  directed  by  the  foreman  to  cease  excavating,  while  the  defend- 
ant's evidence  was  to  tfie  effect  that  the  men  used  their  own  judgment 
as  to  when  to  cease  excavating  and  to  pry  down  the  overhang.  The 
complaint,  instead  of  containing  a  general  allegation  of  the  defendant's 
negligence,  specified  the  grounds  of  negligence  as  follows,  viz.; 

*^bat  the  Injuries  sustained  by  this  plaintiff,  as  aforesaid,  were  caused  with- 
out any  negligence  on  his  part  In  any  wise  contributing  thereto,  but  solely  by 
the  negligence  of  the  defendant,  In  that,  as  plaintiff's  master,  it  failed  to  fur- 
nish him  with  a  reasonably  safe  place,  appliances,  ways,  works,  and  machinery 
in  and  In  connection  with  which  to  work,  and  In  that  defendant  negligently 
failed  to  saf^nard,  lnq)ect  and  keep  safe  the  place,  appliances,  ways,  works, 
machinery,  and  ainaratuB  in  and  In  cumectlon  with  whldi  plaintiff  was  oblig- 
ed to  work,  and  In  tliat  d^endant  knowingly  employed  and  retained  incom- 
petent foremai  and  co-workmen  to  guide,  directi  and  asslat  plaintiff  in  the 
performance  of  his  work,  and  In  that  def^dant  failed  to  formulate,  pnnnul- 
gate,  and  enforce  proper  rules  and  regulations  for  the  safety  of  plaintiff  and 
his  co-employfis,  as  a  result  of  all  of  which  certain  earth,  st«ie,  and  material 
was  caused  and  permitted  to  fall  ugoa  this  plaintiff's  body  and  injure  him  as 
aforesaid." 

A  motion  to  dismiss  was  made  at  the  close  of  the  plaintiff's  case,  and 
renewed  at  the  close  of  the  entire  case.  The  only  question  of  negli- 
gence referred  to  1^  the  court  in  the  main  charge  was  whether  the  de- 
fendant failed  to  furnish  the  plaintiff  a  safe  place  in  which  to  work ; 
Iwt  at  the  close  of  the  charge  the  jury  were  instructed  at  the  plaintiff's 
request  as  follows : 

*^at  It  was  the  Anty  of  the  defendant  to  conduct  Its  work  in  a  reasonably 
safe  manner  and  toy  reasonable  methods,  and  If  the  plaintiff  was  Injured  as  a 
failure  of  the  defendant  so  to  ^  the  Jury  Is  to  And  the  defendant  guilty  of  neg- 
llgoice  In  that  r^ard." 

No  exception  was  taken  to  the  charge  of  the  court.  The  validity  of 
the  exception  to  the  refusal  of  the  motion  to  dismiss  will  be  tested  by 
the  theory  on  which  the  case  was  tried  and  submitted  to  the  jury. 

The  danger  to  the  plaintiff  and  his  fellow  workmen  was  created  by 
themselves  during  the  progress  of  the  work  which  they  engaged  to  do ; 
hence  the  rule  of  safe  place  has  no  application,  as  the  learned  counsel 
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for  the  respondent  practically  concedes.  Citrone  v.  0*Rourke  £ngi> 
neering  Const  Co.,  188  N.  Y.  339,  80  N.  E.  1092 ;  Russell  v.  Lehigb 
Valley  R.  R.  Co.,  188  N.  Y.  844,  SI  N.  E.  122.  The  verdict  is  now 
sought  to  be  sustained  on  the  ground  of  the  method  and  manner  of 
doing  the  work,  and  the  respondent  urges  that  the  jury  could  find  the 
master  negligent  for  having  the  work  (fone  in  the  manner  hereinbefore- 
stated,  instead  of  adopting  the  safer,  but  more  expensive,  method  of 
having  the  bank  taken  down  from  the  top ;  but  the  plaintiff  contracted* 
to  do  the  very  thing  which  caused  his  injury,  and,  however  hazardous 
the  work,  it  seems  clear  that  he  assumed  all  the  necessary  hazards  of 
the  situation,  and  that  liability  cannot  be  cast  upon  the  master  solely- 
because  it  would  have  been  safer  to  do  the  work  in  s<»ne  other  way. 
The  defendant  employed  the  plaintiff  to  undermine  this  bank  of  earu. 
The  dangers  incident  to  doing  that  must  have  been  equally  obvious  to- 
both,  and  there  was  no  implied  obligation  on  the  part  of  the  master  to- 
protect  the  servant  from  the  necessary  dangers,  which  the  latter  assum- 
ed when  he  entered  into  the  contract  of  en^l(^ment  The  rule  seems 
to  be  applicable: 

"Tbat  every  one  has  the  legal  'right  to  carry  on  a  bUBlness  which  Ib  danger. 
ouB,  either  tn  Itself  or  In  the  manner  of  conducting  It,  If  It  Is  not  unlawful,  and' 
Interferes  with  no  rights  of  others,  and  l8  not  liable  to  one  of  his  BerrantB,  who 
Is  capable  of  contracting  for  himself  and  knows  the  danger  attending  the  bud- 
nese  In  the  manner  In  whiiA  It  Is  conducted,  for  an  Injury  resulting  there- 
from.' "  lAbatt  <m  Master  and  flenrant,  84,  and  see  cases  cited  in  the  not«  to- 
sustain  tbe  quotation. 

There  are  no  facts  in  this  case  upon  whidi  to  base  any  of  the  limi- 
tations to  the  doctrine,  a  disregard  of  which  ^at  learned  author 
thought  had  led  to  unwarrantably  harsh  conclusicms  in  some  cases.. 
For  cases  very  similar  to  the  case  at  bar,  see  Bradley  v.  Railway  Co., 
138  Mo.  293,  39  S.  W.  763;  Simmons  v.  Chicago  &  Tomah  R.  R. 
Co.,  110  111.  340;  Naylor  v.  Chicago  &  Northwestern  Ry.  Co.,  63  Wis.. 
661,  11  N.  W.  24;  Rasmussen  v.  Chicago,  Rock  Island  &  Pacific  R. 
Co.,  66  Iowa,  236,  21  N.  W.  683;  Griffin  v.  Ohio  &  Mississippi  R. 
Co.,  124  Ind.  326,  24  N.  £.  888.  In  the  Bradley  Case,  cited  sui»a.  tbe- 
defendant  was  held  liable  because  of  a  departure  without  the  servants- 
knowledge  frwn  the  customary  method  of  guarding  against  the  danger. 
In  the  cases  relied  upon  by  the  respondent,  like  Simone  v.  Kirk,  173 
N.  Y.  7,  66  N.  E.  739,  the  negligence  was  tiie  failure  to  furnish  a  safe- 
place  in  which  to  work.  Of  course,  the  servant  impliedly  assumed  onl^ 
the  necessary  dangers,  not  those  resulting  from  the  master's  negh- 
gence.  What  duty,  then,  did  the  master  omit  in  respect  to  tiie  method 
pursued?  It  is  said  that  rules  should  have  been  promulgated,  but  such 
simple  work  as  that  involved  here  did  not  call  upon  the  master  to  pro- 
vide rules.  The  duty  of  inspection,  which  is  suggested,  is  but  an  ind- 
dent  to  the  du^  of  furnishing  a  safe  place,  which,  as  we  have  seen,  is- 
not  involved.  It  was  the  master's  duty  to  furnish  suitable  implements 
and  a  sufficient  number  of  competent  servants.  But  no  complaint  is. 
made  of  a  breadi  of  that  duty.  A  foreman  was  furnished  to  supervise 
the  work,  and  there  is  no  suggestion  that  he  was  incompetent. 

The  respondent  contends  that  the  question  of  assumed  risk  could  not 
be  disposed  of  as  one  of  law,  because  of  section  3  of  the  empbyer's  lia- 
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bility  act  (Laws  1902,  p.  1750,  c.  600).  But  it  will  be  noticed  that  that 
section  distinguishes  between  necessary  ri^  and  obvious  risks.  The 
servant  is  conclusively  presumed  to  nave  assumed  the  former;  the 
question  of  his  assumptu>n  of  the  latter  is  for  the  jury.  Vaughn  v. 
Glens  Falls  Cement  Co.,  106  App.  Div.  136,  93  N.  Y.  Supp.  979.  He 
impliedly  assumes  the  former  when  he  enters  into  the  contract;  his 
assumption  of  the  latter  depends  upon  the  application  of  the  maxim 
volenti  non  fit  injuria.  True,  the  statute  defines  necessary  risks  as 
those  "inherent  in  the  nature  of  the  business,  which  remain  after  the 
employer  has  exercised  due  care  in  providing  for  the  safety  of  his  em- 
ployes." But  that  is  but  declaratory  of  the  common  law.  Benzing  v. 
Steinway  &  Son,  101  N.  Y.  547.  6  N.  £.  449.  The  master  is  under  no 
duty  to  guard  the  servant  ag^st  the  (»^]inary  or  necessary  risks,  and 
in  case  of  injury  to  the  servant  therefrom  the  latter  cannot  recover,  not 
only  because  he  assumed  the  risk,  but  because  the  master  was  not  neg^ 
ligent  We  do  not  say  that  the  plaintifi^  cannot  recover  under  the  em- 
ployer's liability  act  for  the  negligence  of  the  defendant's  superintend- 
ent (see  Lynch  v.  Allyn,  160  Mass.  248,  3fi  N.  £.  660);  but  that  ques- 
tion is  not  now  before  us. 
The  judgment  must  be  reversed. 

jndgnMOBt  and  <»deF  reveiwd,  anfl  new  trial  gnuited;  costs  to  abide  event 

WOODWARD  and  JENKS,  JJ.,  concur.  HIRSCHBERG.  P.  J., 
not  voting. 

HOOKER,  J.  (dissenting).  Obvious  risk  is  such  as  is  apparent,  and 
it  must  be  apparent  to  the  person  who  is  claimed  to  have  assumed  the 
risk.  Danger  from  heat  generated  upon  the  union  of  sulphuric  acid 
and  water  might  be  perfectly  apparent  to  one  familiar  with  the  inside 
of  a  ^emical  laboratory,  danger  of  Ae  collapse  from  the  overloading 
of  a  mechanical  structure  might  be  perfectly  apparent  to  a  mechanical 
m^ineer,  and  danger  from  &e  misuse  of  an  electric  current  might  be 
entirely  apparent  to  an  expert  electrician ;  but  these  and  similar  dan- 
nrs  are  hidden  mysteries  to  many,  and  vaguely  understood  by  others. 
On  the  other  hand,  it  may  well  be  that  generally  the  dan^r  from  a  re- 
volving buzz  saw  is  apparent  to  all  who  see  it  in  operation.  There  is 
a  sliding  scale  of  character  of  dangers,  and  another  of  the  al»lity  of 
those  who  are  in  danger  to  understand  them.  It  is  fitting,  tiierefore, 
that  it  should  be  left,  as  provided  in  the  statute^  to  a  jury's  judgment 
whether  the  danger  is  obvious. 

Here  a  bank  of  earth  was  being  removed  by  the  plan  of  undermin- 
ing it  and  prying  off  the  overhanging  portion.  The  [^intiff  was  S4 
years  old,  and  had  never  been  engaged  in  any  other  work  than  at  "la- 
boring work,  working  with  a  pidc,  working  at  excavation,  general  la- 
boring work."  He  was- unable  to  speak  English,  and  testified  upon  the 
trial  Uirough  an  interpreter.  Whetiier  it  was  known  to  him  that  dan- 
ger was  to  be  apprehended  by  undermining  this  bank,  supposing  that 
ttie  defendant  had  exercised  due  care  to  protect  its  employes  who  were 
doing  the  work,  was,  it  seems  to  me,  a  question  of  fact  for  the  jury's 
determinaticai,  and  it  should  not  be  held  as  matter  of  law  that  this 
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risk  was  obvious  to  this  plaintiff.  Under  the  drcumstances  of  the 
plaintiff's  walk  in  life,  the  business  that  he  was  and  had  been  engaging 
in,  and  his  ignorance  even  of  the  English  language,  the  jurv  were  jus- 
tified in  finding  as  a  fact  that  he  did  not  understand  the  danger,  and 
hence  that  it  was  not  apparent  to  him.  I  am,  therefore,  of  the  opinicm 
that  the  plaintiff  did  not,  as  matter  of  law,  assume  the  risk.  See  Far- 
rell  V.  City  of  Middletown,  172  N.  Y.  666,  65  N.  E.  1116 ;  Reilly  v. 
Troy  Brick  Company,  184  N.  Y.  399.  77  N.  E.  386. 

This  view  teads  me  to  dissent,  and  I  vote  that  the  judgment  be  af- 
firmed. 


WARD  T.  m)ISON  EILBCraiO  ILLUMINATING  CO.  OF  BROOKLYN. 
(Supreme  Court,  Ai^Uate  DIvMon,  BeccHul  O^wrtmoib  Jannaiy  2^  1808.) 

L  Master  and  Sbbtaht— Ihjubt  to  SntVAifT— NiOLXQENcn. 

Whether  the  master  was  guilty  of  negligence  In  having  a  manhole  lowered 
Into  a  place  made  tor  it  without  having  it  braced,  with  the  result  that  a 
servant  shoveling  sand  from  beneath  It,  to  allow  of  Its  being  still  further 
lowered,  was  injured  bj  its  breaking  and  <me  of  the  flections  falling  on 
talm,  is  a  qnestlon  tm  the  Jury ;  thwe  being  evidenoe  that  it  was  not  safe 
or  pnqter  to  lower  It  without  its  being  first  braced  tnteilwly  and  exteriorly. 

[£d.  Note.>»VoF  cases  In  poln^  see  Gent  Dig.  yuL  84^  Master  and  Berw- 
ant,  U  1010-1060.] 

2.  Sub— Oohteibutobt  NsaLiaENOE. 

Whether  a  servant,  who,  while  digging  ssnd  from  under  a  manhole,  to 
permit  of  its  being  stlU  fordier  lowered*  was  injured  by  Ita  breaking  and  a 
section  falling  <n  him,  was  guilty  of  contributory  neglig^ice,  is  a  question 
for  tlie  jury ;  be  haviiw  been  enrdsing  due  care,  and  p«rtOTmlng  his  work 
In  exactly  the  way  he  had  been  ordwed  to  do  it. 

[Ed.  Notew— F(«  cases  in  point,  see  Gent  Dig.  voL  84,  Master  and  Serr- 
ant,  H  1080-1132.] 

3.  BijfB— AsstnfpnoN  of  Bise. 

Whether  an  employe,  who,  in  digging  sand  from  under  a  manhole,  which 
was  being  lowered  Into  sn  excavation  without  Its  being  braced,  was  in- 
jured by  its  breaking  and  a  section  of  It  falling  on  him,  understood  tbe 
danger  of  the  collapse,  and  hence  whether  the  risk  was  apparent  to  and 
assumed  by  him,  Is  a  question  for  the  Jury ;  he  having  been  a  common 
laborer,  whose  work  In  th?  main  was  with  pick  and  shovel,  and  who  was. 
In  a  measure  at  least,  IlUtmte,  and  under  the  dn^  to  woiic  here  and 
there  as  Instmcted,  and  In  tlie  way  he  was  told. 

[Ed.  Note^IVnr  cases  in  point  see  Cent  Dig.  voL  84,  Master  and  8err- 
ant  M  1068-1088.] 

4.  Saub— Sasx  Fuob  to  Work. 

The  role  that  the  principle  of  a  safe  place  to  work  does  not  apply  where 
the  prosecution  of  the  work  Itself  makes  the  place  and  creates  the  danger 
does  not  obtain  where  an  employe,  In  digging  sand  from  under  a  manhole 
to  permit  It  to  be  still  further  lowered,  was  Injured;  the  waits  of  the 
trench  not  having  fallen,  but  the  Injury  having  resulted  from  the  manhole 
breaking  and  one  of  Its  sectlms  falling  on  him,  because  of  its  not  beli« 
properly  braced  while  being  lowered,  and  tbe  duly  of  bracing  It  having 
been  that  of  the  master. 

5k  Save. 

That  an  anployS,  who,  while  digging  sand  from  under  a  manhole,  which 
was  being  lowered  Into  a  trench,  to  permit  its  being  still  further  lowered, 
was  injured  by  its  Breaking  and  a  piece  of  It  falling  on  him,  because  of  Its 
not  being  properly  braced,  liad,  a  week  or  two  previously,  while  the  man- 
hole was  being  built  on  the  surface  of  the  ground,  shoveled  sand  In  otnuiee- 
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tion  with  Its  bnlldlDK  does  not  affect  bis  rigbt  of  recorery ;  It  not  abridg- 
ing the  master'a  duty  to  properly  brace  tbe  manbole  wbfle  it  waa  belnc 

lowered. 

Appeal  from  Trial  Term,  Kings  County, 

Action  by  Patrick  Ward  against  tiie  Edison  Electric  IHuminatinf; 
Company  of  Brooklyn.  From  a  judgment  for  defendant,  and  from 
an  order,  plaintiff  appeals.   Reversed,  and  new  trial  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  JENKS,  HOOKER. 
GAYNOR,  and  RICH,  JJ. 

.  Rufus  O.  CatUn,  for  appellant. 
Frederick  Hulse,  for  respondent 

HOOKER,  J.  The  plaintiff  was  nonsuited  in  this  action  of  master 
against  servant  The  defendant  had  built  a  so-called  "manhole"  of 
concrete,  rectangular  in  shape,  about  eight  feet  in  length  by  six  feet 
in  width,  and  several  feet  in  depth.  Because  of  the  presence  of  water 
a  short  distance  below  the  surface  of  the  ground,  the  manhole  could 
not  be  constructed  in  the  ordinary  way.  Therefore  a  hole  was  dug  in 
the  ground,  at  a  point  where  the  manhole  was  designed  to  be  located, 
down  as  far  as  the  water  level,  and  then  the  hole  was  filled  with  sand. 
Upon  this  sand  the  bottom  and  walls  of  the  manhole  were  built.  The 
manhole  was  lowered  by  digging  a  trench  around  all  its  sides,  and 
then,  by  shovel,  removing  the  sand  from  under  the  completed  struc- 
ture. After  the  concrete,  of  which  the  manhole  was  constructed,  had 
been  allowed  to  set  for  some  time,  the  boards  and  braces  were  re- 
moved and  the  sinking  of  the  manhole  into  place  undertaken.  While 
this  process  was  being  performed,  no  supports,  either  interior  or  exte- 
rior, were  placed  upon  the  structure.  When  it  had  been  lowered  sev- 
eral feet,  the  plaintiff,  who  was  engaged  in  shoveling  sand  fr<Mn  be- 
neath it  to  allow  it  to  go  still  further  down,  was  injured  because  the 
manhole  broke  apart  and  one  section  fell  over  !^;ainst  him  as  he  was 
working  in  the  trench. 

The  case  should  have  been  submitted  to  the  jury.  Upon  the  ques- 
tion of  the  defendant's  negligence,  evidence  on  the  part  of  tfie  plain- 
tiff was  received  which  tended  to  show  that  it  was  not  safe  or  proper 
to  lower  this  structure  without  its  being  first  braced  interiorly  and  ex- 
teriorly. This  precaution  had  not  been  observed  by  the  defendant,  and 
it  therefore  b«ame  a  question  of  fact  for  the  jury's  determination 
whether  the  defendant  had  discharged  the  duty  of  ordinary  care  for 
the  safety  of  its  employes. 

Upon  the  question  of  the  plaintiff's  contributory  negligence  the 
case  was  also  for  the  jury.  It  appeared  that  the  plaintiff  was  exercis- 
ing due  care  and  performing  his  work  exactly  in  the  way  that  he  had 
been  ordered  to  do,  and  he  was  certainly  guilty  of  no  act  of  careless- 
ness or  n^ligence  which  contributed  to  &e  injury. 

Upon  the  question  of  the  assumption  of  the  risk  I  think  the  case 
should  also  have  been  submitted  to  the  jury.    In  Logerto  v.  Central 
Buildit^  Company  (decided  herewith)  108  N.  Y.  Supp.  604,  I  said 
in  my  mssenting  opinion : 
108N.X.8.— 89 
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"Obvious  risk  Is  such  as  Is  apparent,  and  It  must  be  apparent  to  the  persoD 
wbo  is  claimed  to  have  assumed  the  risk.  Danger  from  beat  generated  upoa 
the  onion  of  Bolpborlc  add  and  water  mlgbt  be  perfectly  apparent  to  one 
familiar  wltb  the  In^de  ot  a  chemical  labwatory,  danger  of  the  collapse  from 
the  overloading  of  a  mechanical  structure  mlgbt  be  perfectly  apparent  to  a 
mechanical  engineer,  and  danger  from  the  misuse  of  an  electric  current  might 
be  entirely  apparent  to  an  expert  electrician;  but  these  and  similar  dangers 
are  hidden  mysteries  to  many,  and  vaguely  understood,  others.  On  the 
other  band,  ft  may  well  be  that  generally  the  danger  from  a  revolving  buzs 
saw  is  apparent  to  all  who  see  It  In  operation.  There  Is  a  sliding  scale  of  char- 
acter of  dangers,  and  another  of  the  ablll^  of  those  wbo  are  la  danger  to 
understand  them.  It  Is  fitting,  therefore,  that  It  should  be  left,  as  provided  in 
the  statute,  to  a  jury's  Judgment  whether  the  danger  Is  obTiO'UB." 

There  a  bank  of  earth  was  being  removed  by  the  plan  of  undermininf^ 
it  and  prying  off  the  overhanging  portion.  The  plaintiff  was  24  years 
old,  and  had  never  been  engaged  in  any  other  work  than  that  of  com- 
mon laborer.  He  was  unable  to  speak  English,  and  testified  throug^i 
an  interpreter;  and  it  seemed  to  me  that  the  question  whether,  under 
all  the  circimistances,  he  understood  the  danger,  was  for  the  jury's 
determination.  Here  the  plaintiff  was  also  a  common  laborer,  whose 
work,  in  the  main,  was  with  pick  and  shovel.  A  reading  of  lus  evi- 
dence shows  that  he  was,  in  a  measure  at  least,  iUitenite,  and  it  appear^ 
ed  that  his  duty  was  to  do  work  here  and  there  wherever  he  was  in- 
structed, and  in  the  way  which  he  was  told.  Whether  he  understood 
the  danger  of  the  collapse  of  the  manhole,  and  hence  whether  the  risk 
was  apparent  to  him,  was  for  the  jury. 

The  respondent  cites  Citrone  v.  O'Rourke  Engineering  Construction 
Company,  188  N.  Y.  339,  80  N.  E.  1092,  as  maintaining  the  proposition 
that  "the  principle  of  a  safe  place  does  not  apply  where  the  prosecution 
of  the  work  itself  makes  the  place  and  creates  its  danger."  In  this 
case  the  w^l  of  the  cUtch  did  not  fall.  It  was  the  structure,  which 
the  jury  would  have  been  justified  in  finding  was  improperly  braced, 
which  caused  the  accident.  The  duty  of  bracing,  if  the  jury  should 
find  such  duty  existed,  was  that  of  the  master,  and  the  mere  act  of  the 
plaintiff  in  digging  sand  from  under  it  did  not  lessen  the  master's  ob- 
ligation. It  may  not  be  out  of  place  to  observe  that  the  jury  would  not 
have  been  justified  in  attaching  any  importance  to  the  crack  which  ap- 
peared in  the  structure ;  for  under  the  state  of  the  proof  there  was  no 
evidence  that  the  structure  broke  at  the  crack,  or  that  the  presoice  of 
the  crack  had  to  do  vntii  the  collapse. 

The  fact  that  a  week  or  two  previous  to  the  accident,  and  while  the 
manhole  was  being  built  upon  the  surface  of  the  ground,  the  plain* 
tiff  shoveled  some  gravel  in  connection  with  its  building,  does  not 
prevent  his  recovery.  The  duty  the  master  owed  the  plaintiff  to  exer- 
cise reasonable  care  for  his  safety  in  properly  bracing  the  manhole 
was  not  abridged  or  cut  down  by  the  mere  fact  that  while  it  was 
being  built,  and  wholly  independent  of  its  subsequent  strengthening 
for  lowerii^,  the  plaintiff  merely  shoveled  gravel. 

The  judgment  must  be  reversed,  and  a  new  trial  granted;  costs  to 
abide  the  event  All  concur,  except  HIRSCHBERG,  P.  J.,  not  voting. 


Digitized  by  Google 


Sup.  Ct.) 


o'bsuck  v.  citt  or  kew  tobk. 


.611 


HcOARRT  r.  EDISON  ELEOTRIC  ILLUMINATIXO  CO.  OF  BKOOKLTN. 
Supreme  Oonxt,  Appellate  Dlvlsioii,  Seocmd  Deputment.  January  ^  1B08.) 

Appeal  from  Special.  Term. 

Action  by  Peter  McGarry  against  the  Edison  Electric  Illuminat- 
ing Company  of  Brooklyn.  From  an  adverse  judgment  and  order, 
plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  JENKS,  HOOKER, 
GAYNOR.  and  RICH,  JJ, 

PER  CURIAM,  Judgment  and  order  reversed,  and  new  trial 
granted,  costs  to  abide  the  event,  on  the  authority  of  Ward  v.  Edi- 
son Electric  Illuminating  Company  (decided  herewith)  108  N.  Y. 
Supp.  608. 

HIRSCHBERG,  P.  J.,  not  voting. 


O'BRIEN  T.  CITY  or  NEW  YORK. 
(Supreme  Court,  Appellate  Terto.   February  7,  190a) 

L  GOUBTS— MUNIOIPAX.  COnKI^FlJU,DIHO— PLKUZHa  JUDOHEHT  AS  DETERBS— 

Oral  Plsaozno— Bill  ow  PAxnoDLua—NBOiasiTT  of  FluDma  Jddo- 

UENT. 

In  as  action  by  plaintiff  In  tbe  Municipal  Court  of  New  York  Ofty  to 
recover  bis  salary  as  tenonent  bouse  inG^yector  wblle  suspended  from  duty, 
where,  the  pleadings  being  oral,  the  complaint  was  "Salary,**  and  tbe  an- 
swer was  "General  denial,  demand  for  bill  of  partlculan^"  It  was  not 
Incumbent  npon  defendant,  In  order  to  rely  as  a  def^ise  upon  a  prior  Judg- 
ment against  plaintiff  InvolTlng  the  same  claim,  to  anticipate  the  facts  set 
forth  in  tlie  bill  of  particulars  and  plead  "Bes  adjudlcata"  in  Its  oral  an- 
swer. 

2.  Same— Bxrua  or  Decision— Pbecedents— Previous  Decisions. 

Id  an  action  to  recover  his  salary  as  tenement  bouse  inspector  while 
under  suspension  alleged  to  have  been  lll^al  because  not  having  be^ 
made  by  the  commindoner,  a  decision  In  mandamus  proceedings  that  If  tbe 
suspension  was  made  by  the  commissioner  It  was  valid  was  not  binding  la 
the  present  action,  under  the  doctrine  of  stare  ded^  since  the  Issues  in 
tbe  two  suits  were  different 

&  UTTHZOIPAL  OOBFOBATIONS— OITIOKBS  ARD  EkCFLOTte— BbhOTAL  of  ElEFLOTl. 

Where  the  deputy  tenement  boose  oommlaBloner  wrote  a  letter  to  the 
chief  Inspector,  directing  that  plaintiff  be  suspended  as  tenem«it  house  in- 
spector pending  luvestlgatlon,  the  letter  being  countersigned  by  the  tene- 
ment bouse  Inspector :  "O.  K.  EL  J.  B."— ills  suspension  was  by  tlie  com- 
missioner, and  not      tbe  cblef  Inspector. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Di»* 

trict. 

Action  by  William  F.  O'Brien  against  the  city  of  New  York.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 
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Francis  K.  Pendleton  (Theodore  Connoly  and  Thomas  F.  Noonan, 
of  counsel),  for  appellant 
Andrew  H.  Scoble,  for  respondent 

PER  CURIAM.  There  are  practically  no  controverted  facts  in 
this  .case,  and  only  a  question  of  law  is  presented.  On  February  2, 
1902,  plaintiffs  name  was  placed  on  the  municipal  civil  service  list, 
from  which  he  was  appointed  a  tenement  house  mspector  on  June  3, 
1908,  at  a  salary  of  $1,200  a  year.  On  October  8, 1906,  the  first  deputy 
commissioner  wrote  a  letter  to  the  chief  inspector,  directing  the  latter 
to  suspend  plaintiff  from  duty  without  pay  pending  investigation  and 
trial  of  certain  charges  that  had  been  made  against  him.  This  letter 
was  countersigned  by  the  commissioner  himself  as  follows:  "O.  K. 
E.  J.  B."  The  following  day,  October  9,  1906,  the  chief  inspector 
wrote  to  plaintiff  a  letter  suspending  him  without  pay  from  duty  dur- 
ing the  determination  of  tiie  charges  made  against  hun.  On  Febru- 
ary 2,  1907,  the  charges  were  sustained,  and  plaintiff  was  dismissed 
from  the  tenement  house  department.  His  salary  was  paid  up  to 
October  9,  1906,  the  date  of  his  suspension,  from  which  time  he  has 
received  no  salary.  He  sued  for  his  salary  during  the  time  of  his  sus- 
pension; i.  e.,  from  October  9,  1906,  the  date  of  his  suspension,  to 
February  2,  1907,  the  date  of  his  dismissal.  The  justice  gave  him 
judgment  for  the  amount  of  such  salary.   Defendant  appeals. 

There  is  no  question  raised  here  as  to  tiie  legality  of  plaintiff's  dis- 
missal; but  the  plaintiff  claims  that  his  suspension  was  illegal,  upon 
the  alleged  ground  that  he  was  suspended  by  the  chief  inspector,  and 
not  by  the  commissioner.  It  is  not  disputed  that  the  commissioner 
himself,  not  only  has  the  power  to  remove,  but  also  to  suspend,  and 
that;  where  the  suspension  was  during  the  pendency  of  the  trial  .of 
charges,  the  result  of  the  trial,  in  case  of  removal,  relates  back  and 
takes  effect  as  of  tiie  date  of  the  suspension,  so  that  no  recovery  can 
be  had  for  salary  during  the  period  of  suspension.  People  ex  rel. 
Curren  v.  Cook,  U7  App.  Div.  788,  102  N,  Y.  Supp.  1087;  People  ex 
rel.  O'Brien  v.  Butier,  120  App.  Div.  755,  105  N.  Y.  Supp.  631.  The 
case  of  People  ex  rel.  O'Brien  v.  Butler,  above  cited,  was  a  mandamus 
proceeding  brought  by  this  plaintiff  against  the  tenement  house  com- 
missioner to  compel  payment  to  the  plaintiff  of  the  claim  here  in  suit, 
and  it  was  decided  adversely  to  plaintiff.  It  was  there  held  that  man- 
damus will  not  lie  to  compel  the  tenement  house  commissioner  to  audit 
and  pay,  or  cause  to  be  paid,  the  salary  of  an  employ^ ;  that  mandamus 
never  issues  to  compel  the  performance  of  an  impossible  act,  and  a 
claim  for  salary  can  only  be  so  enforced  when  both  upon  the  facts  and 
law  it  clearly  appears  that  there  can  be  no  defense  to  the  claim,  in 
which  case  the  court  may  award  the  writ  in  its  discretion ;  that  the 
tenement  house  commissioner  has  power,  by  virtue  of  section  3331  of 
the  charter,  to  suspend  an  inspector  during  the  determination  of  char- 
ges against  him ;  and  that  where  his  dismissal  from  office  is  justified  he 
cannot  recover  his  salary  during  the  period  of  suspension.  The  learn- 
ed corporation  counsel  seeks  to  show  that  tiiis  case  establishes  a  de- 
fense of  res  adjudicata.  while  the  learned  counsel  for  the  plaintiff  urges 
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that  defendant  cannot  rely  on  this  defense  as  it  was  not  pleaded.  It 
may  be  observed,  however,  that  the  pleadings  herein  are  oral;  the 
complaint  being  "Salary,"  and  the  answer  "General  denial,  demand 
for  bill  of  particulars."  Under  these  circumstances  it  was  not  incum- 
bent upon  defendant  to  anticipate  the  facts  set  forth  in  the  bill  of  par- 
ticulars, and  allege  "'res  adju(£cata"  in  its  oral  answer  to  the  oral  com- 
plaint. H(wever,  the  record  in  the  mandamus  proceeding  was  not  of- 
fered in  evidence,  nor  was  any  mention  made  of  such  proceeding  in 
the  stat^ent  of  facts  upon  which  the  action  was  tried,  so  that  the  de- 
fense of  res  adjudicata  cannot  be  considered  as  bein^  raised  in  the 
case  at  bar. 

The  learned  corporation  counsel  also  ur^es  that  the  essential  facts 
in  that  proceeding  are  set  forth  in  the  opinion  of  the  Appellate  Divi- 
sion, and  the  principle  of  law  above  menti(»ied  applied  to  those  facts, 
and  that  we  should  regard  the  law  of  that  case  as  controlling  here, 
under  the  doctrine  of  stare  decisis.  The  answer  to  this  claim  is  that 
nowhere  in  the  opinion  is  any  reference  made  to  the  question  raised 
in  the  case  at  bar ;  i.  e.,  was  the  suspension  illegal  by  reason  of  hav- 
ing been  made  by  the  chief  inspector  in  the  manner  above  narrated  ? 
It  merely  held  that,  assuming  plaintiff  to  have  been  suspended  by  the 
commissioner,  such  suspension  would  be  valid.  As  we  have  already 
stated,  there  is  no  dispute  as  to  the  law  laid  down  in  the  Butler  Case, 
so  far  as  it  applies  to  the  case  at  bar.  What  we  have  here  to  consider 
is  this:  Was  the  suspensicm  made  by  the  commissioner,  or  was  the 
power  of  suspension  exercised  by  the  chief  inspector?  If  made  by 
the  commissioner,  the  law  of  the  Butler  Case  unquestionably  applies. 
The  contention  of  plaintiff  that  the  suspension  was  not  made  by  the 
commissioner  rests  more  upon  technicality  than  merit.  The  suspension 
originated  with  and  was  ordered  by  the  deputy  commissioner,  which 
order  was  ratified  by  the  commissioner  at  the  same  time,  and  the  chief 
inspector  carried  into  effect  the  said  instructions.  Hie  power  of  sus- 
pension was  not  delegated  1^  the  c(Hmnissi(»ier  to  ttie  chief  inspector, 
within  the  legal  acceptaticMi  of  the  term.  The  chief  inspector  had  no 
discretionary  power  in  the  matter,  but  was  ordered  to  suspend  plaintiff. 
Whether  or  not  the  letter  conveying  such  order  to  the  chief  inspector 
was  shown  to  plaintiff  we  are  not  told.  The  act  of  suspension  must  be 
held  to  have  been  the  act  of  the  commissioner,  whose  authority  is  not 
questioned. 

The  judgment  is  reversed,  and  the  complaint  dismissed,  with  coats. 


(57  MIsa  Bep.  361.) 

ELT  ▼.  PBBiCXNS  et  aL 

(Snpieme  Ocmr^  Special  Term,  Erie  Oounty.  January,  1008.) 

1.  DiscovEBT— ExAvrnxTion  OF  Advebse  Pabtt— Pbithjeob  or  Witness. 

A  person  will  not  be  compelled  to  submit  to  an  examination  and  be 
forced  to  claim  his  privily,  unless  it  afflrmatlTeiy  appear  tbat  there  la 
some  fact  which  will  not  criminate  him  and  concerning  which  he  is  to  be 
•samined. 

[Ed.  Note^Fw  casM  in  pc^t,  aee  Cent.  Dig.  vol.  16,  Discovery,  |  50.1 
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Plaintiff,  tm  sn  affidavit  titiat  his  raipk^fi  had  stolen  hia  -property  and 
dellTered  it  to  defendants,  wbo  received  It  in  bad  faltb,  asked  that  an 
order  be  made  requiring  a  certain  defendant  to  be  examined  as  to  tlie- 
recelring  and  amount  of  tbe  property  and  defendants*  disposition  of  ft, 
for  the  purpose  of  enabling  plaintiff  to  frame  his  complaint  for  the  con- 
version by  defendants.  Beld,  on  a  motion  to  vacate,  that  the  order  was 
erroneously  made,  since  every  element  necessary  to  conetltute  a  crime  was 
charged  In  the  affidavit,  and  It  did  not  appear  that  there  was  any  fact  to 
which  such  defendant  was  expected  to  testis,  acept  soch  as  would  be 
prlTlI^ed.  ' 

Action  by  W.  Caryl  Ely  against  Erickson  Perkins  and  others.  Mo- 
tion by  defendant  Clarance  W.  Cady  to  vacate  an  order  for  his 
examination  for  the  purpose  of  enabhng  plaintiff  to  frame  his  com- 
plaint Motion  granted. 

Joseph  G.  Dudley,  for  the  motion. 
iCenefick,  Cooke  &  Mitchell,  opposed. 

BROWN,  J.  On  December  26.  1907,  an  order  was  made  requir- 
ing defendant  Cady  to  be  examined  for  the  purpose  of  enabling 
plaintiff  to  frame  his  complaint.  It  appears  from  the  affidavit  up- 
on which  such  application  was  made  that  the  "nature  of  the  action 
is  to  recover  damages  for  the  conversion  by  the  defendants  of  mon- 
eys and  securities  owned  by  the  plaintiff,  and  which  were  embez- 
zled and  stolen  from  him  by  one  Hugh  J.  McDonald,  a  clerk  in  the 
deponent's  employment,  and  which  said  moneys  and  securities  the 
defendants  received  horn  said  McDonald  in  bad  faith  and  have  con- 
verted to  their  own  use" ;  and  it  also  appears  that  plaintiff  is  un-  . 
able  to  obtain  an  accurate  statement  of  the  amounts  of  moneys  and 
securities  belonging  to  him,  and  desires  to  examine  defendant  Cady 
for  the  purpose  of  ascertaining  in  detail  the  moneys  and  securities 
belonging  to  plaintiff  and  delivered  to  defendants  by  McDonald, 
together  with  dates  of  the  payments  and  delivery  thereof.  Upon 
such  affidavit  an  order  was  made  requiring  defendant  Cady  to  be 
examined  before  a  referee  concerning  the  moneys  and  securities 
paid  and  delivered  to  the  defendants  by  McDonald,  the  dates 
and  amounts  of  each  payment  and  delivery,  and  the  transactions  in 
the  form  of  buying  and  selling  stocks  which  .McDonald  had  with 
defendants,  and  the  disp<»ition  of  anv  securities  received  by  the  de- 
fendants from  said  McDonald.  Defendant  Cady  moves  to  vacate 
the  order  for  his  examination  upon  the  ground  that  all  testimony  he 
may  be  called  upon  to  give  on  the  examination  will  tend  to  con- 
nect him  with  the  crime  of  criminally  receiving  stolen  properly, 
knowing  it  to  have  been  stolen,  and  that  such  testimony  is  privi- 
leged. 

It  has  been  uniformly  held  that  a  person  will  not  be  compelled  to 
submit  to  an  examination  and  be  forced  to  claim  his  privilege*  un- 
less there  are  matters  concerning  which  he  is  expected  to  testify 
that  will  have  no  tendency  to  criminate  him.  In  re  Attorney  Gen- 
eral, 21  Misc.  Rep.  101,  47  N.  Y.  Supp.  20;  Brandon  v.  Bridgman, 
U  Hun,  123;  Bailey  v.  Dean,  5  Barb.  297;  Phoenix  v.  Dupuy,  2 
Abb.  N.  C.  146 ;  Kinny  v.  Roberts,  26  Hun,  166 ;  Yaraato  v.  Brown, . 


Digitized  by  Google 


Sup.  Ct) 


KING  T.  BEID. 


815 


«7  Hun,  248 ;  Andrews  v.  Prince,  31  Hun,  233 ;  Skinner  v.  Steele, 
68  Hun,  309,  34  N.  Y.  Supp.  748;  Fogg  v.  Fisk,  30  Hun,  61;  Da- 
venport V.  Tausie,  33  Hun,  32;  Davies  v.  Fish,  36  Hun,  430;  Far- 
mer V.  National  Life,  73  Hun,  622,  26  N.  Y.  Supp.  126 ;  Haynes  v. 
Hatch,  60  Hun,  686,  16  N.  Y.  Supp.  616 ;  Kellogg  v.  Sowerby,  32 
Misc.  Rep.  327,  66  N.  Y.  Supp.  642.  In  Abbott  v.  Faber,  87  Hun, 
299,  34  N.  Y.  Supp.  433,  it  was  held  that  it  must  iaffirmatively  ap- 
pear that  there  is  some  fact  which  will  not  criminate  the  party  to  be 
examined,  concerning  which  he  is  to  be  examined,  in  order  to  war- 
rant such  examination.  The  plaintiff  claiming  that  McDcmald  has 
stolen  his  property  and  delivered  the  same  to  defendants,  who  re- 
■wived  the  same  in  bad  faith  from  McDonald,  every  element  nec- 
essary to  constitute  a  crime  is  charged ;  and  it  is  difficult  to  see 
what  item  of  evidence  can  be  elicited  from  defendant  Cady  on  the 
proposed  examination  under  this  order  that  will  not  be  connected 
with  some  element  of  a  crime.  It  surely  will  be  a  link  that  may  be 
added  to  a  chain  of  testimony  tending  to  the  result  of  criminating 
.the  defendant  Cady.  Such  an  examination  would  be  compelling  a 
person  to  connect  himself  with  the  commissicm  of  a  crime. 

It  not  appearing  that  there  is  any  fact  to  which  defendant  Cady 
is  expected  to  testify,  except  such  as  would  be  privileged,  die  Oi^ 
-der  to  examine  him  must  be  vacated. 


KINO  T.  BBID. 

<8iipreme  Oonrt,  Appellate  Dlvltloit,  lint  Departmeat  Tebrauy  T,  1908L) 

1.  hUaraea  and  SBBVARiv-lHJUsiBe  to  Skbtaitt— E}viDBnoK— SumoiEnoT. 

In  an  action  for  injnrl««  to  a  press  feeder,  owing  to  his  leg  havlog  been 
caught  between  the  qmkea  of  a  fly  wheel,  evidence  held  insofflcient  to  ebow 
negligence  on  the  part  of  the  maatOT. 

[Ed.  Nota — For  caaes  In  point,  see  Cent  Dig.  roL  84,  Master  and  Serr- 
ant,  H  964-077.] 
%  Samc. 

On  an  laaoe  aa  to  whether  a  master  bad  prc^rly  guarded  madUnor, 
the  fact  that  no  prevlona  aoddent  had  ever  bmvened  la  wtltled  to  great 
weight;  where  the  condition  la  not  obrionsly  dangttona. 

[Ed.  Notb— For  caaea  In  pohit,  aee  Cent  Dig.  toL  S4,  Maater  and  Serv- 
ant, H  KirVnJ] 

Houghton,  J.,  dlBsendn^ 

Appeal  from  Trial  Term. 

Action  by  Charles  J.  King  against  William  G.  Reid.  From  a 
judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.  Reversed. 

Argued  before  PATTERSON.  P.  J.,  and  INGRAHAM,  Mc- 
LAUGHUN,  LAUGHLIN,  and  HOUGHTON,  JJ. 

Tames  Kearney,  for  appellant. 
Herbert  C  Smyth,  for  respondent 

INGRAHAM,  J.  The  plaintiff,  a  man  65  years  of  age,  had  been 
a  "press  feeder**  for  over  40  years,  and  had  been  employed  by  the 
defendant  and  was  familiar  with  his  establishment.    On  the  6th 
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of  Januaiy,  1904,  he  was  given  work  by  the  defendant,  and  com- 
menced work  about  8  o'dock  in  the  morning.  He  was  put  to  wcwk 
upon  a  Campbell  press,  which  required  him  to  stand  upon  a  plat- 
form 21  inches  in  length  and  14  inches  in  width.  Across  an  aisle- 
way  from  this  press,  which  was  about  28  inches  wide,  there  was  a 
press,  known  as  a  "Huber  Press,"  upon  which  there  was  a  fly  wheel 
adjoining  the  aisle,  so  that  the  distance  between  the  platform  of  the 
Campbell  press  and  the  projecting  fly  wheel  was  about  28^  inches. 
Both  presses  were  in  operation.  This  fly  wheel  was  32^  inches 
in  diameter  and  was  not  guarded.  The  platform  upon  which  the 
plaintiff  was  working  was  connected  with  the  floor  by  two  iron 
steps;  the  platform  oeing  about  32  inches  from  the  floor.  After 
the  plaintiflf  had  been  working  about  an  hour  and  a  half  he  asked 
a  fellow  employ^  named  Waldron  to  take  his  place.  Waldron  came 
up  on  the  platform  and  took  the  plaintiff's  place  alongside  of  the 
machine,  who  then  started  to  go  down  to  the  floor.  He  testified 
that  he  squeezed  past  Waldron,  and  put  one  foot  on  the  second 
step,  when  he  sliiq>ed.  He  grabbed  Waldron  to  save  himself,  but  in 
some  way  turned  around  and  fell  over  upon  the  floor,  and  hte  leg 
went  in  between  the  spokes  of  this  fly  wheel,  and  for  the  injuries 
thus  sustained  he  has  recovered  a  judgment.  A  motion  for  a  new 
trial  upon  the  judge's  minutes  was  made  and  denied,  and  the  de- 
fendant appeals  from  the  judgment  and  order  denying  the  motion 
for  a  new  trial. 

The  fly  wheel  upon  the  Huber  press  is  used  in  turning  the  ma- 
chine backwards  or  forwards  by  hand  when  necessaiy  after  the 
power  has  been  shut  off,  and  there  was  evidence  to  show  that  it 
was  impracticable  to  have  a  guard  about  it,  as  the  operator  had  to 
use  his  foot  to  turn  the  wheel,  which  a  guard  would  prevent.  It  is 
quite  evident  that  there  was  no  danger  of  the  workmen  being  in- 
jured by  this  wheel  in  the  condition  that  it  was  in,  unless  they  fell 
into  it.  It  also  appeared  that  this  machine  had  been  in  operation 
for  about  20  years  in  the  same  condition  as  at  the  time  of  the  ac- 
cident, and  that  no  accident  had  ever  been  caused  by  it.  An  ac- 
cident of  this  kind  had  never  been  known  before,  and  a  machine 
sinular  to  that  of  the  defendant  had  been  in  generad  use  in  printing 
establishments  in  New  York  for  many  years,  and  it  was  not  cus- 
tomary to  have  it  guarded  or  protected,  where  the  bottom  of  the 
fly  wheel  was  more  than  2  or  3  inches  from  the  floor.  There  was 
some  evidence  by  the  plaintiff  that  in  a  few  establishments  a  guard 
had  been  put  about  a  fly  wheel  attached  to  machines  of  this  char- 
acter ;  but  these  protections  were  only  when  the  wheel  was  with- 
in 3  or  3  inches  oi  the  floor^  and  there  is  no  evidence  that  the  guards 
were  used  when  the  wheel  was  sufficiently  high  from  the  floor  so 
that  there  was  no  liability  of  a  person's  foot  being  caught  while 
walking  along  the  aisle.  It  also  appeared  that  the  state  factory  in- 
spector had  visited  the  defendant's  premises  yearly,  looked  over 
the  machinery,  and  no  suggestion  had  ever  been  made  that  a  cover 
or  protection  of  any  kind  was  necessary.  The  platform  was  made 
of  wood,  and  the  steps  were  iron.  There  was  no  sign  of  oil  or  any- 
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thing  else  on  the  platform  or  steps;  but  the  iron  steps  were  sc»xie- 
what  smooth  from  use.  From  the  position  of  this  platform  it  would 
seem  almost  impossible  for  a  person  to  fall  from  the  steps  and  get 
his  foot  into  the  fly  wheel,  and  the  plaintiff  must  have  fallen  from 
the  platform. 

The  plaintiff  claims  that  defendant  was  in  two  respects  negli- 
gent. The  iirst  is  a  violation  of  section  81  oi  the  labor  law  (chap- 
ter 416,  p.  480,  of  the  I^aws  of  1897,  as  amended  by  chapter  192, 
p.  353,  of  the  Laws  of  1899).  That  section  provides  that: 

"All  Tats,  pans,  saws,  planers,  cogs,  gearing,  belting,  Miaftinft  aet-scraws 
and  machinery  of  erery  deacriptlcm,  sball  be  propwly  goardedL" 

The  purpose  of  this  enactment  has  been  stated  bv  the  Court  of 
Appeals  in  Glens  Falls  P.  C.  Co.  v.  Travelers'  Ins.  Co..  162  N.  Y. 
399,  56  N.  E.  897,  to  give  force  to  the  existing  rule  that  masters 
should  afford  a  reasonably  safe  place  in  which  their  servants  are 
called  upon  to  work;  but  it  was  said: 

"We  think,  however,  that  the  Legislatare  could  not  have  Intmded  that  every 
pteee  of  machinery  in  a  la^  building  abonld  be  covered  or  guarded^  Olils 
would  be  Impracticable.  What  evidently  was  intended  was  that  those  parts 
of  the  machinery  which  were  dangerous  to  the  servants  whose  duty  required 
them  to  work  in  its  Immediate  vicinity  should  be  properly  guarded,  so  as  to 
minimize,  as  far  as  practicable,  the  dangers  attending  their  labors.  Human 
foreslsht  la  limited,  and  masters  are  not  called  upon  to  guard  against  every 
possible  danger.  Thc^  are  required  only  to  guard  against  such  dangers  as 
would  occur  to  a  reasonably  prudent  man  as  liable  to  haitpen.** 

Can  it  be  said  that  a  reasonably  prudent  person  could  have  an- 
ticipated that  any  of  the  employes  engaged  in  operating  this  ma- 
chinery would  put  his  foot  inside  of  the  fly  wheel,  the  inner  rim  of 
which  was  11  or  12  inches  from  the  floor?  The  obligation  imposed 
«p<»i  die  defendant  was  to  properly  guard  the  machine.  It  had 
been  in  use  many  years  before  this  statute  was  passed.  No  acci- 
dent had  ever  occurred.  There  was  no  sus^estion  that  a  guard 
was  necessary.  Nothing  had  ever  occurred  that  would  indicate 
that  the  absence  of  a  guard  would  subject  any  of  the  defendant's 
employes  to  such  an  accident.  The  machine  was  to  be  used,  not 
by  inexperienced  persons,  but  experienced  pressmen  who  under- 
stood the  machines.  The  situation  was  apparent,  and,  so  far  as  op- 
pears,  was  perfectly  safe  for  any  one  who  did  not  fall  off  the  plat- 
form into  the  machine.  It  seems  to  me  that  this  occurrence  was 
not  one  that  could  have  been  anticipated;  nor  could  a  reasonably 
prudent  person  have  anticipated  that  a  person  would  fall  into  this 
fly  wheel  from  the  platform,  or  that  it  was  at  all  necessary  to  guard 
the  wheel  so  that  a  person  falling  from  above  could  not  get  injured 
by  it.  It  was  not  an  occurrence  that  was  at  all  likely  to  happen, 
so  that  in  the  ordinary  course  of  business  it  was  necessary  to  guard 
against  it.  All  machinery  of  this  kind  is  liable  to  cause  injury  when 
unexpected  and  not  to  be  anticipated  events  occur;  but  I  think  a 
machine  is  properly  guarded  when  those  employed  are  protected 
when  using  the  ordinary  methods  of  operating  it.   The  platform 
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upon  which  the  plaintiff  was  at  work  was  obviotisly. intended  to  be 
used  by  one  man  while  engaged  in  feeding  the  machine.  No  em- 
ployer could  have  anticipated  that  two  persons  should  attempt  to 
be  upon  the  platform  at  the  same  time»  and  as  a  result  one  would 
fall  off  into  an  adjoining  machine.  An  examination  of  section  81  of 
the  labor  law  fairly  establishes  that  there  was  no  intention  to  make 
an  employer  of  labor  an  insurer  against  all  injury  caused  by  ma- 
chinery, or  to  require  that  he  should  anticipate  or  provide  against 
an  extraordinary  or  not  to  be  anticipated  occurence. 

In  considering  whether  or  not  the  failure  to  guard  the  fly  wheel 
was  negligence,  we  note  the  fact  that  tiie  statute  makes  provision 
for  an  inspection  of  factories  by  inspectors  appointed  by  the  state, 
and  that: 

"If  a  machine  or  any^  part  thereof  fs  In  a  dangerons  condition  or  Is  not 
properly  guarded,  the  nse  thereof  may  be  prohibited  by  the  factory  inspector, 
and  a  notice  to  that  effect  ahall  be  attached  thereto.  Such  notice  shall  not 
be  r«nored  until  the  machine  Is  made  safe  and  the  required  safeguards  are 
proTldedf  and  In  the  meantime^  such  unsafe  or  dai^rous  machinery  shall 
not  be  used." 

The  defendant's  factory  was  inspected  yearly  by  inspectors,  and 
no  su^estion  was  ever  made  that  this  fly  wheel  was  not  properly 
guarded,  nor  was  the  defendant  required  to  protect  it  Factory  in- 
spectors, who  are  in  the  nature  of  experts  employed  1^  the  state  to 
see  that  the  law  is  complied  with,  did  not  consider  that  this  fly 
wheel  was  unsafe  or  improperly  guarded.  The  evidence  in  relation 
to  other  machines  to  which  guards  had  been  attached  in  the  few 
factories  shows  them  to  have  been  materially  different  from  the 
machine  in  question,  and  the  guard  then  used  was  evidently  intend- 
ed to  protect  a  person  walking  along  the  floor — a  guard  which  was 
unnecessary  in  relation  to  this  machine  because  of  the  distance  be- 
tween the  fly  wheel  and  the  floor. 

While  it  is  conceded  that  the  fact  that  no  previous  accident  had 
ever  happened  is  not  controlling,  where  a  condition  obviously  danger- 
ous is  presented  (sec  Motzing  V.  Excelsior  Brewing  Co.,  107  App.  Div. 
275,  94  N.  Y.  Supp.  1118,  affirmed  in  186  N.  Y.  577,  79  N.  E.  1111), 
it  is  nevertheless  entitled  to  great  weight  in  determining  whether 
or  not  the  machineiy  is  properly  guarded,  where  the  condition  is 
not  obviously  dangerous.  "It  is  a  mistake  for  one  to  take  his  stand 
after  an  accident  and  to  impute  responsibility  from  a  view  thus  ob- 
tained. It  is  nearly  always  easy,  after  an  accident  has  happpened, 
to  see  how  it  could  have  been  avoided.  But,  taking  our  stand  before 
this  accident,  tlie  very  first  of  the  kind,  so  far  as  we  know,  that  ever 
occurred,  we  can,  upon  the  facts  of  this  case,  see  no  ground  for 
imputing  against  the  defendants  the  want  of  that  ordinary  care, 
diligence,  and  foresight  which  they,  as  employers,  owed  to  the  men 
in  their  service."  Burke  v.  Witherbee  et  al.,  98  N.  Y.  662. 

There  is  also  a  claim  that  there  was  some  evidence  of  negligence 
in  the  slippery  condition  of  the  steps  leading  to  the  platform ;  but 
there  is  no  evidence  that  the  steps  had  any  relation  to  the  accident, 
or  that  a  mere  worn  iron  step  is  an  unsafe  appliance. 
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I  think  the  judgment  and  order  should  be  reveraed,  as  against 
the  evidence,  and  a  new  trial  ordered,  vrith  costs  to  the  appellant  to 
abide  the  event. 

PATTERSON,  P.  J.,  and  McLAUGHUN  and  I*AUGHI4N, 
JJ.,  concur.  HOUGHTON,  J.,  dissenU. 


WATKINS  T.  DBLAHUMTX. 
(Sopreme  Court,  Special  Tarn,  Kings  Ooimtjr.  FAmary  10,  lOOS.) 

OOBTRAOXS—TeBUS— EVIDBflOB. 

ErldcQce  in  an  actloD  to  recover  a  share  of  the  losses  on  the  purchase, 
rehabilitation,  and  sale  of  a  railroad  held  InsufUcient  to  authorize  a  find- 
ing that  the  contract  between  the  parties  was,  or  at  least  remained,  as 
contended  by  plaintiff. 

[Bd.  Kote.— For  cases  in  point,  see  Cent  Dig.  vol.  11,  Contracts,  U  1819, 
182a] 

Action  by  Thomas  C  Watkins  against  John  Delahunty.  Judg- 
ment for  defendant. 

Robert  B.  Honeyman,  for  plaintiff. 

Qioate,  Hanford  &  X<arocque  (Edmund  L.  Mooney,  of  counsel), 
for  defendant 

CRANE,  J.  The  Lebanon  Springs  Railroad  extended  from  Chat- 
ham, in  Columbia  county,  of  the  state  of  New  York,  through  Rens- 
selaer county,  to  Burlington,  Vt  It  was  about  66  miles  in  length, 
and  at  the  times  herein  mentioned  the  greater  part  of  it  had  been 
condemned  by  the  Railroad  Commission;  11  miles  only  being  in 
operation.  The  company  was  in  the  hands  of  a  receiver  and  about 
to  be  sold  under  order  of  the  court;  there  also  being  outstanding 
against  it  labor  claims  and  other  evidences  of  indebtedness,  in 
July  or  August  of  1898  William  C.  Roberts,  ex-president  of  the 
New  York  ^Standard  Watch  Company,  Charles  D.  Haines,  a  Con- 
gressman, and  John  Delahunty,  a  lawyer,  entered  the  field  as  rail- 
road speculators  or  manipulators,  purposing  to  bu^  jointly  all  the 
outstanding  claims  and  liens  against  the  Lebanon  Springs  Railroad 
Company.  There  is  a  dispute  as  to  whether  the  original  agreement 
between  these  parties  was  oral  or  in  writing;  but  it  is  sufficient  for 
this  case  that  a  subsequent  agreement,  made  November  18,  1898, 
contains  in  substance  a  statement  of  the  first  contract  made.  I 
liere  set  it  forth  at  length,  as  it  is  virtually  the  basis  of  this  action: 

"Agreement  made  this  l8tb  day  of  November,  eighteen  hundred  and  ninety- 
eight,  between  William  Oi  Roberts,  of  the  city  of  New  York,  party  of  the  first 
part,  Charles  D.  Haines,  of  the  village  of  Kinderhoolc,  Columbia  county.  New 
York,  of  the  second  put,  and  John  Delahunty,  of  the  city  of  New  York,  of  the 
third  part 

"Whereas,  the  said  parties  have  agreed  to  purcdiase  certain  tax  titles  to  the 
property  of  the  Lebanon  Spriugs  Railroad,  In  Rensselaer  county.  New  York, 
-and  certain  receivers'  certificates,  issued  by  receivers  appointed  by  the  Su- 
prraue  Court,  In  the  action  of  the  Hilton  Bridge  Company  against  aa^  railroad 
mn<k  others,  and  In  other  actions,  and  certain  otbw  obligations  of  sacb  recelvoa 
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for  labor  and  material,  and  other  clalma  acalnit  said  Lebanon  Springs  RaI^ 
road,  or  the  receivers  thereof,  existing  or  which  may  hereafter  exist  against 
said  railroad,  and  against  said  receivers,  In  the  counties  of  Oolombla  and 
Rensselaer,  in  this  state,  and  In  the  state  of  Vermont,  each,  of  said  parties  to 
contribute  equally  to  the  funds  necessary  to  make  such  purchases,  and  bear 
equally  any  losses  that  may  arise  In  consequence  th»eof ;  and 

"Whereas,  the  party  of  the  second  part  1b  unable  to  contribute  his  pro  rata 
diare  to  the  fonda  necessary  for  said  purchase: 

"Mow,  therefore,  It  la  agreed  between  said  parties,  that  the  part^  <tf  the  tint 
part  shall  proTlde  tbo  momy  which  Is  now  necessary  on  the  part  of  the  party 
of  the  second  part  to  contribute  for  bis  share  of  such  funds,  and  that  on  the 
sale  of  the  properties  thus  purchased  the  losses  shall  be  borne  by  and  the 
profits  divided  between  said  parties  as  follows:  Three-sixths  thereof  to  the 
party  of  the  first  part,  one-sixth  thereof  to  the  party  of  the  second  part,  and 
two-sixths  thereof  to  the  party  of  the  third  part  All  of  the  deeds  and  trans- 
fers of  said  property  on  said  purchases  shall  be  taken  in  the  name  of  the 
party  of  the  first  part  Individually ;  but  it  Is  agreed  that  the  same  are  held  in 
tmst,  subject  to  the  terms  of  this  agreemmt  Before  a  divlskm  of  the  profits, 
each  party  shall  be  reimbursed  the  foil  amount  which  he  has  ctmtrlbuted  to 
the  enterprise. 

**In  witness  whereof,  the  parties  hereto  bare  herennto  set  thMr  hands  and 
seals  the  dar  and  year  first  above  written. 

"William  C.  Roberta.  [L.  S.] 
**Charles  D.  Haines.  [L.  8.] 
**John  Delahnnty.        [L.  B.1 

**In  presence  of  Santiago  T.  CahtlL.** 

This  agreement  was  drawn  by  the  defendant,  Mr.  John  Delahun- 

ty,  who,  being  a  lawyer  of  wide  reputation  and  known  ability,  must 
be  assumed  to  have  understood  the  legal  effect  of  the  words: 
"Each  of  said  parties  to  contribute  equally  to  the  funds  necessary 
to  make  such  purchases,  and  bear  equally  any  losses  that  may  arise 
in  consequence  thereof" — and  the  meaning  of  the  other  clause: 
"That  on  the  sale  of  the  properties  thus  purchased  the  losses  shall 
be  borne  by  and  the  profits  divided  between  said  parties  as  fol- 
lows." Prior  to  this  written  agreement,  which  I  have  set  forth,  cer- 
tain letters  were  written  by  Roberts  to  Delahunty  which  throw 
more  light  on  the  intention  of  the  parties.  One,  dated  July  30, 
1898,  acknowledges  the  receipt  of  Lebanon  Springs  Railroad  papers 
from  Mr.  Delahunty's  office,  and  continues  as  follows: 

"At  this  stage  it  seems  to  be  of  little  momoit  what  is  in  the  papers,  further 
than  to  adopt  Haines*  Information  that  the  road  will  be  sold  under  Judgment  of 
the  Hilton  Bridge  Company  and  others  similarly  situated;  that  receivers*  cer- 
tificate, taxes,  etc.,  aggr^ate  about  $120,000,  at  which  sum  he  expects  the 
property  to  be  knotted  down  under  the  hammer ;  that  we  must  be  prepared  to 
meet  the  CMkdltlon  of  the  sale.  If  some  one  else  outbids  and  goes  beyond  our 
limit,  we  have  simply  lost  our  cherished  hope  for  a  good  thing ;  that  whatever 
money  we  put  up  for  receivers'  certificates,  taxes,  etc.,  will  be  repaid,  and  we 
have  only  lost  our  time  and  trouble.  Now,  the  paper  which  Haines  was  so 
solicitous  about,  and  so  anxious  to  know  If  it  was  all  right,  so  that  he  conid 
go  out  and  get  subscriptions  ttiereto — agreement  or  plan,  formulated  and  adopt- 
ed, to  organize  a  company  under  the  New  York  &  Vermont  Railroad  CkHupany 
—Is  about  as  appropriate  tor  our  porposes  as  would  be  a  petition  to  probata 
a  will.  *  *  *  .  It  seons  to  me  the  sensible  course  tbr  us  to  pursue  is  to  get 
ot)tlons  on  these  receivers'  certificates^  tax  warrants,  etc.,  when  we  can,  and, 
when  that  is  Impossible,  to  buy  them  outright,  until  we  can  get  all  that  are  out 
substantially  under  our  control.  Then,  on  the  sale  of  the  road,  we  can  buy 
It.  and  for  ttie  moment  we  will  own  It  as  three  individuals.  Then  we  can  im- 
mediately form  a  company,  lasne  as  small  amount  of  bonds  as  possible  to  cover 
purchase^  necessary  Improvem^ts  to  put  it  In  good  physical  omdltlon,  and  a 
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little  profit.  80  It  win  not  Iutb  a  heary  Intweat  bnrtoi ;  snd  »  It  will  be  a 
BDccesB  as  a  dlTldoid  payer  upon  tbe  atoA  In  Uiis  way  we  coald  own  and 
control  the  road." 

Another,  dated  August  18, 1898,  informs  Mr.  Delahunty  that  Haines 
and  Roberts  have  been  over  the  r^Foad  property  and  describes  it  in 
part  in  these  words : 

*mn  road  and  equipment  la  In  a  dllapltated  condition ;  bnt  tbe  foundation 
la  ttaer^  and  a  good  on^  and  It  can  be  rdiabUltated  at  a  very  reaatniable  ex- 
pense." 

The  road's  connections  with  other  lines  and  its  availability  are 
mentioned  at  some  length  in  this  letter,  together  with  a  statement  of 
the  securities  whidi  Hunes  and  Roberts  are  negotiating  for,  and  a  re- 
quest for  money  in  these  words : 

"I  abaU  bare  to  get  a  little  of  your  help  In  tbe  tatter.  •  •  •  Balnea  told 
me  he  bad  sent  to  you  for  scHne  money  or  a  check.  It  Is  a  great  opportunity 
and  can  be  nude  a  splendid  property.  To  me  It  looks  too  good  to  be  true. 
It  will  probably  reanlt  In  our  getting  our  money  back  after  tbe  sale,  with  a 
flew  tiumsand  dollars  prollt" 

Another,  dated  June  16,  1899,  thus  informs  Mr.  Delahunty: 

"Tbe  rails  on  almost  the  entire  road  are  in  good  condition.  What  It  wants 
Is  nbw  ties,  and  $100,000  will  give  us  a  road  as  good  as  could  be  desired. 
*   *   *   An  offer  now  at  $200,000  would  be  no  temptation." 

On  August  17,  1899,  the  road  was  sold  at  public  sale  and  bid  in  by 
Mr.  Delahunty  for  himself  and  his  associates  at  $100,085,  whereupon  he 
gave  to  Mr.  Roberts,  who  put  up  the  required  deposit,  the  following 
declaration : 

"This  Is  to  certi^  that  I,  John  Delahunty,  the  purchaser  on  the  sale  this 
day  of  the  Lebanon  Springs  Ballroad  by  R  W.  Rleck,  referee,  purchased  same 
as  trustee  for  Messrs.  Wm.  C.  Roberts,  Charles  D.  Haines,  and  myself,  pur- 
suant to  an  understanding  and  a  certain  agreemmt  between  ub,  heretofore 
niade^  with  reference  to  said  railroad,  and  tbat  the  whole  of  the  10  per  cent, 
of  tbe  purcbaae  price  on  said  sale  paid  by  me^  vis.,  tbe  sum  at  $10,00ZS0,  was 
advanced  by  Mr.  Boberta  personally. 

"Dated  Albany,  August  17, 18DB; 

**Jno.  Delabunly." 

It  must  have  been  known  to  these  parties  that  individuals  could  not 
own  and  operate  in  New  York  state  a  steam  railroad,  and  diat  it  would 
be  necessary,  in  order  to  hold  the  property  and  franchises  thus  pur- 
chased and  to  run  the  road,  that  a  corporation  should  be  formed  and 
the  purchase  turned  over  to  it  Individuals  could  legally  transfer  a 
railroad  m  this  way.  Parker  v.  Elmira,  C.  &  N,  R.  R.  Co.,  165  N.  Y. 
27-4-281,  59  N.  E.  81.  Evidently  recognizing  the  necessity  for  incor- 
poration, Mr.  Delahunty  immediately  proceeded  to  prepare  the  neces- 
sary incorporation  papers  and  to  comply  with  the  laws  of  the  state 
of  New  York  for  the  formation  of  a  railroad  company.  On  September 
21,  1899,  the  Chatham  &  I^ebanon  Valley  Railroad  Company  was  thus 
brought  into  being,  to  which  was  transferred  all  property  and  rights 
purchased  as  above  set  forth.  Up  to  this  time,  or  about  October  of 
1899.  Roberts  had  expended  in  this  venture  about  $105,800  and  Dela- 
hunty had  contributed  about  $7,800  and  some  expenses.  It  seems  that 
after  this  railroad  company  had  been  organized  and  had  received  the 
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property  purchased  under  the  tri-party  agreement  of  Au^st  and  No- 
vember, 1898,  action  was  brought  a^inst  Haines  by  Roberts  and  De- 
lahunty  to  cancel  his  interests,  which  was  settled  by  an  agreement, 
dated  November  29,  1899,  drawn  by  Mr.  Delahunty,  wherein  the  pre- 
vious agreements  are  referred  to,  and  whereby  Haines'  interest  is 
bought  out  for  $3,000  of  Roberts'  money.  It  is  conceded  that  thereupcm 
Roberts'  interests  became  three-fifths  and  Delahunty's  two-fifths  in  this 
railroad  enterprise  or  purchase,  and  that  they  were  to  share  in  that 
proportion  ttie  profits  or  the  loss  and  to  put  up  in  that  proportion  the 
expenses. 

After  the  formation  of  the  Chatham  &  Lebanon  Valley  Railroad,  and 
between  December  of  1899  and  July  of  1900,  $800,000  pf  the  stock 
of  the  company,  it  being  capitalized  for  $1,000,000,  was  issued  to  Mr. 
Roberts  and  $300,000  to  Mr.  Delahunty,  while  of  the  $350,000  bonds, 
secured  by  trust  mortgage,  $250,000  of  these  appear  to  have  come  into 
the  possession  of  Mr.  Roberts  and  $10,000  or  more  into  the  possession 
of  Mr.  Delahunty.  Other  individuals  held  a  few  of  these  bonds,  either 
through  purchase  or  as  securities  for  loans  made  the  company.  This 
railroad  was  under  operation  over  a  part  of  its  system,  but  was  not 
able  to  pay  for  itself  and  needed  money,  not  only  to  carry  on  its  busi- 
ness, but  also  to  put  it  in  condition  to  run  over  its  entire  line.  'Mr. 
Roberts  was  electied  president  of  the  company,  and  Mr.  Delahunty  vice 
president,  director,  and  counsel.  Between  1899  and  July  of  1901  Mr. 
Roberts  put  additional  money  into  the  railroad  for  ties,  rails,  lumber, 
locomotives,  cars,  pay  rolls,  etc.,  amounting  to  about  $175,000,  over 
and  above  the  amount  he  had  spent  in  the  purchase  of  the  Lebanon 
Springs  Railroad.  In  July  of  1901  the  Chatham  &  Lebanon  Valley 
Railroad  was  sold  to  Mr.  Webb  for  $250,000,  $25,000  of  which  was 
not  then  paid,  but  retained  till  Mr.  Roberts  made  good  his  contract 
to  deliver  good  and  clear  title ;  final  settlement  being  made  in  1906. 
All  transacti<»is  regarding  the  sale  to  Mr.  Webb  appear  to  have  been 
carried  on  with  Mr.  Roberts  individually,  and  the  contracts  made  with 
him.  Thereafter,  and  in  1906,  Mr.  Roberts  had  accountants  go  over 
his  matters  and  iinancial  dealings  in  this  railroad  transaction  from  its 
inception  in  1898  to  July,  1901,  with  the  result  that  a  loss  of  some  $40,- 
000  or  thereabouts  was  shown.  A  demand  was  then  made  upon  Mr. 
Delahunty  in  writing  to  pay  his  one-third  (not  two-fifths,  as  now 
claimed)  share  of  this  loss  pursuant  to  Hie  above-quoted  contract, 
which  being  refused,  the  amount  is  sought  to  be  recovered  in  this  ac- 
tion; Roberts  having  assigned  his  claim  to  the  plaintiff.  To  this 
deficit  or  loss  of  $40,000  is  added  in  this  action  interest  upon  all  the 
advances  made  by  Mr.  Roberts  from  the  time  of  payment,  which 
makes  the  total  amount  about  $80,000,  of  which  the  plaintiff  cUums 
two-fifths  from  Mr.  Delahunty. 

The  contention  between  the  parties  to  this  action  is  lliis :  The  plain- 
tiff claims  that  the  contract  between  Roberts,  Haines,  and  Delahunty 
was  to  purdiase  the  Lebanon  Springs  Railroad,  form  a  corporation  to 
hold  and  operate  the  purchase,  rehabilitate  it  by  the  expenditure  of 
money,  and  then  sell  it,  or  the  stock  and  bonds  which  represented 
it,  and  share  the  profit  or  the  loss,  and  that  there  was  no  tune  between 


Digitized  by  Google 


Sup.  Ct) 


WATEIN8  T.  DEI.4H17MIT. 


623 


1898  and  1906  when  the  loss  could  be  or  was  finally  determined.  Un- 
der this  contention  the  plaintiff  claims  from  Mr.  Delahunty  two-fifths 
of  all  the  money  Roberts  spent,  with  Interest,  over  and  above  what  he 
received  from  Webb  and  from  the  defendant.  On  the  other  hand,  the 
defendant  c<»itends  that,  while  the  contract  and  understanding  between 
these  parties  was  to  purchase  the  Lebanon  Springs  Railroad,  it  was 
never  contemplated  or  agreed  that  the  parties  individually  should  spend 
money  to  maintain  and  rehabilitate  it,  and  that  when  the  Cliatham  & 
Lebanon  Valley  Railroad  was  formed,  and  the  bcMids  and  stock  issued 
in  the  proportions  above  stated,  the  contractual  relations  were  ended, 
and  that  either  the  purposes  of  the  contract  had  been  consummated,  or 
else  so  modified  by  the  action  and  attitude  of  the  parties  as  to  relieve 
Mr.  Delahunty  from  liability  for  Mr.  Roberts'  advances  to  the  road, 
or,  in  other  words,  that  Mr.  Roberts  took  the  bonds  which  represented 
the  property  as  security  or  in  payment  for  his  advances*  and  divided 
the  stock  as  the  profit  in  the  transaction,  no  loss  beinf^  contemplated. 

I  have  read  and  re-read  the  testimony  in  this  case,  as  well  as  the 
very  full  briefs  of  counsel,  and  find  it  no  easy  task  to  arrive  at  a  sat- 
isfactory conclusion.  The  writings  between  die  parties  are  very  mea- 
ger and  indefinite,  while  the  oral  testimony  virtually  amounts  to  the 
word  of  Mr.  Roberts  against  the  word  of  Mr.  Delahunty.  I  have, 
therefore,  attempted  to  view  the  entire  situation,  aided  by  the  letters 
and  the  writings,  about  which  there  can  be  no  dispute,  tc^ether  with 
the  unquestioned  conduct  of  the  parties,  in  order  to  ascertain  what  the 
contract  virtually  was,  or  how  the  parties  interpreted  and  construed  the 
contract  made,  by  their  attitude  and  acticm  under  it.  In  the  first  place 
it  will  be  noted  that  the  written  statement  of  the  agreement  refers  to 
the  purchase  of  liens,  outstanding  claims,  etc.,  of  the  Lebanon  Springs 
Railroad,  and  the  sale  thereof,  but  savs  nothing  about  operating  or  im- 
proving a  railroad  at  the  expense  of  the  parties.  The  July  30,  1898, 
letter,  above  referred  to,  expresses  what  was  in  Roberts'  mind  in  that 
part  reading  as  follows: 

*TtiiBa  <m  tbe  sale  of  ttie  nad  we  can  buy  It,  and  for  the  momrat  we  wlU 
own  It  as  three  Individuals.  Tben  we  can  immediately  form  a  company.  Is- 
sue as  small  amount  of  bonds  as  possible  to  cover  pun^ase,  necessary  improve. 
mentB  to  put  it  in  good  physical  condition,  and  a  little  profit,  so  It  will  not 
bave  a  heavy  Interest  burden ;  and  so  it  will  be  a  success  as  a  dividend  payer 
apon  the  stoA,  In  this  way  we  oonid  own  and  control  the  road." 

This  would  indicate  that  the"  parties  intended  to  buy  the  Lebanon 
Springs  Railroad,  form  a  new  corporation,  transfer  the  purchase  to  it, 
and  issue  bonds  to  cover  or  secure  the  amount  expended  in  the  pur- 
chase, and  also  to  procure  additional  money  by  the  use  of  these  bonds 
to  equip  the  road  and  make  it  a  dividend  payer.  While  it  was  agreed 
that  the  parties  should  share  the  expense  of  making  the  purchase,  no- 
where is  it  indicated  that  the  parties  should  put  up  the  money  to  re- 
habilitate the  road,  or  run  and  operate  it ;  but  the  sale  of  the  bonds 
which  were  to  be  issued  was  intended  to  furnish  the  money  for  this 
purpose.  The  situation  of  these  parties  may  be  illustrated  as  follows : 
Suppose  two  men  contracted  to  purchase  a  tract  of  land  and  upon  sale 
divide  the  profit  or  loss.  One  of  the  parties  puts  up  all  the  money,  but» 
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being  unable  to  sell  the  land  advantageously  in  its  present  condition, 
determines  to  erect  an  expensive  office  building  thereon.  This  he  does 
at  his  own  expense,  but  upon  sale  sustains  a  greater  loss  than  would 
have  been  sustained  if  the  land  had  been  sold  without  the  improvement 

Under  the  contract,  could  this  party  call  upon  the  other  to  share  the 
loss  occasioned  by  the  improvements  ?  Of  course,  this  is  not  exactly 
the  case  here ;  but  it  illustrates  the  difference  between  the  contract  to 
purchase  and  sell  and  an  agreement  to  share  the  expense  of  improve' 
ments. 

From  the  letters  of  Mr.  Roberts  to  Mr.  Delahunty  it  clearly  appears 
that  he  considered  the  purchase  a  very  cheap  one,  and  the  road  of  much 
greater  value  than  the  money  it  would  take  to  buy  it  There  is  no 
question  but  that  the  Chatham  &  Lebanon  Valley  Railroad  was  a  du- 
ly organized  corporation,  existing  under  the  laws  of  the  state  of  New 
York,  with  officers,  board  of  directors,  servants,  agents,  property,  and 
business  offices.  As  above  stated,  it  took  over  all  the  prc^erty  pur- 
chased by  these  gentlemen,  and  issued  bonds,  evidently  as  security  to 
them,  for  the  transfer.  Mr.  Roberts  has  testified  that  the  division  of 
the  stock,  $600,000  to  himself  and  $300,000  to  Delahunty,  "was  to 
comply  as  approximately  as  possible  with  our  contract"  It  is  also 
fair  to  assume,  I  take  it,  as  Mr.  Roberts  had  put  into  this  venture  over 
$100,000,  that  he  also  todc  or  held  the  bonds  as  security  for  his  mon- 
ey. When  this  railroad  company  was  formed,  and  stock  and  bonds 
issued,  Mr.  Roberts  knew,  or  had  every  reason  to  know,  that  Mr.  De- 
lahunty had  no  money  and  could  raise  or  borrow  but  little.  He  also 
knew,  or  must  be  held  to  have  known,  that  he  could  have  called  upon 
Mr.  Delahunty,  pursuant  to  the  terms  of  their  contract,  to  pay  his  share 
of  the  expenses  up  to  that  time,  or  his  share  of  the  purchase  price  of 
the  property.  In  other  words,  when  the  Lebanon  Springs  Railroad 
was  purchased  with  Roberts'  money  for  over  $100,000  and  turned  over 
to  the  Chatham  &  Lebanon  Valley  Railroad,  Mr.  Roberts  under  the 
contract  could  have  compelled  Mr.  Delahunty  to  pay  his  share  of  this 
amount  As  Mr.  Roberts  himself  has  stated,  this  was  not  attempted 
because  Delahunty  had  no  money. 

Upon  what,  then,  did  Mr.  Roberts  rely  when  thereafter  he  put 
$175,000  into  the  operation  and  improvement  of  the  road  ?  Certainly 
not  upon  Mr.  DeUhunty's  financial  responsibility,  which  he  knew 
to  be  practically  valueless.  In  the  light  which  the  situation  of  the 
parties,  their  correspondence,  and  actions  throw  upon  this  time  and 
their  dealings,  it  appears  to  me  that  Mr.  Roberts  acted  as  any  rea- 
sonable business  man  would  have  acted  under  like  circumstances,  if  I 
am  any  judge  of  such.  He  took  the  $350,000  in  bonds  of  the  railroad 
company,  which  virtually,  under  the  trust  mortgage,  were  the  property 
of  the  railroad,  as  securi^  or  in  payment  for  the  moneys  advanced  by 
him  and  to  be  advanced.  Also,  considering  his  expressed  assurance 
and  confidence  that  the  railroad  property  was  of  great  value  and  far  in 
excess  of  the  purchase  price,  and  in  the  light  which  the  letter  of  July 
30,  1898,  throws  upon  the  subject,  it  seems  reasonable  to  conclude  tiiat, 
as  the  bonds  would  be  full  security  for  advances,  the  stock  would  rep- 
resent profits,  if  any,  and  was  divided  as  sudi.   While  tliere  is  no 
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question  but  what  Delahunty  contracted  to  pay  his  share  of  the  ex- 
penses and  bear  his  share  of  the  losses,  yet  it  seems  to  me  as  if  the 

only  reasonable  and  sensible  conclusion  to  be  arrived  at  is  tfiat  when 
the  Chatham  &  Lebanon  Valley  Railroad  was  formed  Roberts  took 
or  held  $250,000  of  the  bonds  as  security  for  advances  made  or  to  be 
made,  gave  Delahunty,  or  permitted  Delahunty  to  take,  10  or  more  for 
his  advances  and  expenses,  and  divided  the  stock  as  profit,  which  there- 
after both  Delahun^  and  Roberts  worked  together  to  realize. 

A  written  contract  may  be  modified  or  abrogated  by  the  subsequent 
actions  and  dealings  of  uie  parties,  or  the  courts  may  have  to  give  it 
the  same  meanings  as  &e  pfu*ties  apparently  have  placed  upon  it  So, 
too,  when  a  contract  does  not  clearly  express  the  full  intenti<m  of  the 
parties,  their  acts  and  dealings  under  it  may  evidence  the  complete 
agreement.  Likewise  subsequent  conditions  may  compel  change  of 
purpose,  and  when  all  the  evidence  points  to  sudi  change,  and  to  deal- 
it^  of  the  parties  in  accordance  with  it,  then  the  previous  contract 
must  to  that  extent  give  way.  Mr.  Roberts  advanced  money  a  little 
in  excess  of  the  amount  of  bonds  held  by  him,  and  then  scud  oat  to 
Webb  for  the  amount  of  these  bonds,  to  wit,  $250^000,  telling  Dela- 
hunty that  otherwise  the  road  would  go  into  the  hands  of  a  receiver, 
as  he  could  put  up  no  more  money.  Where  the  evidence  upon  both 
sides  of  a  question  is  so  close  and  unsatisfactory  as  it  is  in  this  case, 
the  mind  naturally  turns  to  undisputed  evidence  as  a  guiding  sign; 
and  such  an  indicator  I  find  in  Mr.  Roberts*  letter  or  the  correspond- 
ence of  1906.  When  the  sale  to  Webb  took  place  in  1901,  Roberts 
naturally  knew  tiiat  the  $250,000  was  all  he  could  get  out  of  the  ven- 
ture, and  that  he  had  sustained  a  loss.  Even  although  a  small  part 
of  this  money  was  retained  by  Mr.  Webb,  yet  reason  and  experience 
would  suggest  that  between  1901  and  1906  Mr.  Roberts  would  make 
some  claim  upon  Mr.  Delahunty  if  the  transaction  were  as  he  main- 
tains — ^would  have  demanded  some  accounting  or  procured  some  state- 
ment of  their  financial  position.  In  answer  to  questions  along  this  line, 
Mr.  Roberts  swears  that  he  frequentW  spoke  to  Delahun^  about  the 
mattef  between  these  dates,  but  that  Delahunty  always  requested  that 
the  final  accounting  and  settlement  between  them  be  postponed  until 
Webb  made  the  final  payment.  Yet  the  following  is  tiie  correspond- 
ence in  1906  between  these  gentlemen:  On  June  11,  1906,  Roberts 
made  demand  by  letter  upon  Delahunty  for  one-third  of  the  loss,  inclos- 
ing the  accountant's  statement.  On  June  18th  Delahunty  replied : 

"I  had  notblng  to  do  with  yam  ttaDsactkms  wltb  Mr.  Webb,  or  conralted 
about  tbem.   I  cannot  see  bow  there  Is  ai^thlnff  to  adjust  between  ns." 

In  letter  of  July  6,  1906,  Mr.  Delahunty  writes : 

"Until  tbe  receipt  of  your  recent  letter,  you  never  said  a  word  to  me  dnring 
the  six  or  aeven  years  that  bare  elapsed  since  that  transaction  [the  sale  to 
Webb]  tndlcatli^  that  it  was  a  matter  concenilng  which  you  felt  bound  to  con- 
sult with  me  or  give  me  Information." 

,  In  Mr.  Roberts'  lengthy  reply  of  July  19,  1906,  he  refers  to  the  con- 
tract of  1898,  but  makes  no  mention  of  any  conversations  after  1901 
about  loss,  nor  does  he  refer  to  any  requests  for  delay  in  settlement. 
If  there  had  been  any  such,  it  would  be  the  first  thing  to  be  mentioned 
108K.T.S.— 40 
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in  reply  to  Mr.  Delahunty's  letters  denying  responsibility.  The  figures 
here  used  are  not  exact  statements  of  amounts,  but  near  enough  to  an- 
swer the  purpose  of  this  opinion. 

The  transactions  between  Mr.  Roberts  and  Mr.  Delahunty  were 
conducted  in  such  an  unbusinesslike  way,  there  is  so  little  in  writing 
between  them  or  any  one  else  to  indicate  definitely  their  intentions, 
their  accounts  and  expenditures  were  made  and  kept  under  such  a  lax 
system,  and  the  disbursement  of  a  great  amount  of  money  made  in  ap- 
parent reliance  upon  such  an  indefinite  agreement,  that  there  is  in  this 
case  much  to  justify  misunderstanding.  Like  many  others,  this  case 
emphasizes  how  careful  friends  should  be  to  carry  on  thar  joint  af- 
fairs in  businesslike  fashion,  and  not  trust  to  the  supposed  tmderstand- 
ing  of  die  other,  or  leave  important  matters  of  liuxlity  to  fading  or 
defective  memory.  It  may  be  that  in  this  transaction  Mr.  Roberts' 
version  is  the  correct  one.  Courts  and  judges  are  not  infallible,  but 
are  called  upon  to  form  judgments  and  conclusions  upon  evidence 
which  is  produced,  without  ability  to  look  into  the  minds  of  the  parties, 
and  without  claim  of  ability  or  power  to  determine  the  exact  truth* 
The  utmost  that  can  be  done  is  to  state  a  conclusion  toward  which  the 
evidence  preponderates,  or  else  to  declare  that  the  party  having  the 
burden  of  proof  has  failed  to  sustain  it  For  the  reascms  whidi  I  have 
here  given,  recc^izing  fully  the  force  of  the  arguments  which  can 
be  made  in  b^alf  of  Mr.  Roberts'  claim.  I  conclude  that  the  plaintifiF 
has  failed  to  prove  by  a  fair  preponderance  of  evidence  the  cause  of 
action  set  forth  in  his  complaint,  and  give  ju(^;ment  for  the  defendant 


DALTON  V.  DABLINOTON  et  aL 
(Smweme  Oonrt,  Anwllate  Divlrion,  Second  Departmrait  Jamury  2i  1S08.) 

1.  MmiXOXPAL  OOXPOKATIOITB— CXTIL  SUVIOK  LaWB—  RkOUI^^TIOIIB  —  PUBUO 

Wkuruk. 

The  primary  poipose  ot  civil  Mirlce  laws  and  rolea  Is  to  promote  tbe 
good  of  the  public  service,  and  It  Is  not  to  be  frustrated  technical  or 
narrow  constructions. 

2.  SAUX— I>EFU11CBNT8— HKAI.TH— FOWBB— RmCOTAI.  OB  I>IBOHABQB. 

The  vawex  of  tbe  board  of  health  of  tbo  dty  of  New  York  to  rraaove  an 
Inspector  on  formal  charges  after  a  hearing  Is  not  Impaired  1^  tbe  fart 
that  his  offoue  for  wblch  his  services  would  have  been  terminated,  but 
for  the  Impossibility  of  giving  the  notice,  was  committed  while  he  was 
on  probation  and  before  he  received  bis  full  appointment. 

8.  Sun. 

Wbwe  a  food  inspector  in  the  department  of  health  of  the  dly  of  New 
York  was  on  probation  under  civil  service  commimlon  rule  Na  11*  pro- 
viding that,  should  his  work  be  unsatlBfactory,  be  would  be  notified  In 
writing  at  the  expiration  of  his  probation  period,  and  bis  retention  would 
be  equivalent  to  a  permanent  appointment,  an  attempt  to  notify  him  In 
writing  on  tbe  last  day  of  his  probation  period  of  his  unsatlBfactory  work, 
and  the  failure  to  do  so  until  three  days  later  because  hie  whereabouts 
was  unknown,  owing  to  his  disobedience  of  orders,  was  a  reasonable  com- 
pliance with  the  mle. 

Hocdnr  and  Jeakn,  JJ,,  dissenting. 
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Appeal  from  Special  Term,  Kings  County. 

ifandamus  by  William  J.  Dalton  against  the  board  of  health  of 
the  city  of  New  York  and  another  to  restore  relator  to  a  position, 
as  food  inspector.  Peremptory  writ  issued,  and  defendants  appeal. 
Reversed. 

Argued  before  WOODWARD,  JENKS,  HOOKER.  RICH,  and 
MILLER,  JJ. 

James  D.  Bell  (Edward  Lazansky,  on  the  brief),  for  appellants. 
Jacob  Rouss  (Louis  J.  Grant,  on  the  brief),  for  respondent. 

MILLER,  J.  The  relator  applied  for  and  obtained  an  order  di- 
recting the  issuance  of  a  peremptory  writ  of  mandamus  requiring 
the  appellants  to  restore  the  relator  to  a  position  as  food  inspector 
in  the  department  of  health  of  the  city  ot  New  York.  Answering 
s^davits  were  fited  by  the  defenduits,  and  the  only  questkni  before 
us  on  this  appeal  is  whether  an  issue  of  fact  was  raised;  i.  e., 
whether  the  relator's  right  to  the  writ  depended  solely  upon  ques- 
tions of  law.  Accepting  as  true  the  answering  affidavits,  the  re- 
lator was  regularly  appointed  from  the  civil  service  list  to  said 
position  for  a  probationary  period  of  three  months  expiring  Oc- 
tober 16,  1906.  On  that  day  the  head  of  the  department  approved 
a  recommendation,  previously  made,  that  the  relator  be  not  retain- 
ed after  the  termination  of  said  probationary  period,  and  a  letter 
notif3ring  the  relator  thereof  was  prepared  and  an  attempt  made  to 
-  sei:ve  it  upon  him  on  that  day ;  but  service  was  not  made  for  the 
reason  that  he  could  not  be  found.  He  had  been  directed  by  his 
chief  to  report  at  the  office  on  said  October  16th.  Instead  of  do- 
ing so,  he  wired  the  department  on  the  I6th  that  he  was  at  Water- 
ville,  N.  Y.  On  the  17th  a  telegram  was  sent  to  him,  directing  him 
to  report  to  the  office  on  the  18th,  and  upon  his  reporting  the  no-  • 
tice  that  he  would  not  be  retained  in  the  service  after  the  expiration 
of  the  probationary  period  was  served  upon  him.  Subsequently 
formal  charges  were  preferred  against  him,  and  notice  thereof  and 
of  a  hearing  thereon  was  given  him.  At  the  time  set  for  the  hear- 
ing he  appeared  and  challenged  the  defendants'  right  to  proceed 
with  the  hearing  on  the  ground  that  they  had  already  removed  him 
from  the  service.  The  charges,  however,  were  considered,  and  a 
resolution  adopted  dismissing  him.  Rule  11  of  the  civil  service 
commission  provides: 

"l^e  person  selected  shall  be  duly  notified  by  the  appolntli^  officer,  and, 
Qpon  accepting  and  reporting  for  duty,  shall  receive  from  such  officer  a  cer- 
tificate of  appointment  for  a  probationary  period  of  three  months.  *  •  • 
If  his  conduct  or  capacity  on  probation  be  unsatisfactory  to  the  appointing 
officer,  the  probationer  ahall  be  notified  in  writing  that  at  the  end  of  such 
period  he  shall,  for  that  reason,  not  be  retDlned.  His  retention  In  the  aerrlce 
otherwise  shall  be  equlvaloit  to  permanent  appointment" 

It  is  contended  now  by  the  relator  that,  not  having  been  notified, 

as  required  by  said  rule  11,  he  has  received  a  permanent  appoint- 
ment, and  that  he  cannot  be  dismissed  or  removed  on  charges  for 
any  act  done  during  the  probationary  period.  In  considering  this 
question  it  must  not  be  overlooked  that  the  primary  purpose  of 


Digitized  by  Google 


628  108  NEW  YORE  8UPPLBUBNT  (Sup.  CL 

'   and  142  N«w  Tork  State  Raporter 

civil  service  laws  and  rules  is  to  promote  the  good  of  the  public 
service,  and  that  purpose  is  not  to  be  frustrated  by  technical  or  nat^ 
row  constructions.  The  purpose  of  the  probationary  period  is  to 
enable  the  appointing  officer  to  determine  whether  a  permanent  ap- 
pointment is  desirable.  That  question  is  left  solely  to  his  judg- 
ment, and  he  has  the  whole  probationary  period  in  which  to  decide 
it  The  appointing  officer  determined,  on  the  last  day  of  the  proba- 
tionary term,  not  to  make  the  appointment  permanent.  We  are 
not  at  all  concerned  with  the  circumlocution  in  the  department  by 
which  that  result  was  reached.  It  may  be  that  the  commissioner 
could  have  determined  the  question  at  an  earlier  date;  but  it  is 
sufficient  for  our  purpose  that  on  the  15th  he  determined  not  to 
make  the  appointment  permanent.  Now,  on  that  date  the  relator 
was  not  at  the  office,  as  the  orders  of  his  chief  required,  for  which 
reason  it  was  impossible  to  give  him  personal  notice.  As  soon 
thereafter  as  practicable  the  required  notice  was  given  him,  and 
it  seems  to  me  that  this  was  a  reasonable  compliance  with  the  rule. 
No  one  was  harmed  by  the  delay,  and  it  was  caused  by  the  relator's 
disobedience  of  the  orders  of  his  chief.  To  hold  now  that  a  per- 
manent appointment  resulted  from  such  delay  would  be  to  defeat 
the  obvious  purpose  of  the  rule.  The  rule  was  designed  simply  to 
provide  a  method  of  indicating  the  determination  reached  by  the 
appointing  officer.  A  notice  indicated  a  determination  not  to  make 
the  ai^intment  permanent  No  notice  at  all  was  in  effect  equiv- 
alent to  notice  of  a  permanent  appointment.  Of  course,  after  mak- 
ing the  appointment  permanent,  the  appointing  officer  could  not 
change  his  mind  and  revoke  the  appointment,  as  the  appointee 
could  be  removed  only  in  the  manner  prescribed  by  law ;  but  we 
have  no  such  case. 

Moreover,  if  the  failure  to  give  personal  notice  on  the  15th  be 
held  to  have  made  the  relator's  appointment  permanent,  I  think  it 
must  follow  that  he  could  be  removed  on  formal  charges  after  a 
hearing  for  acts  done  before  that  time,  for  which  his  services  would 
have  been  terminated  but  for  the  impossibility  of  giving  the  notice. 
People  ex  rel.  McMorrow  v.  Roosevelt,  23  App.  Div.  533,^48  N.  Y. 
Supp.  678.  I  do  not  dicuss  this  question  at  length,  however,  be- 
cause it  seems  to  me  clear  that  the  service  of  the  notice  on  the  18th 
was  a  reasonable  compliance  with  said  rule  11.  The  relator  should 
have  an  opportunity  to  controvert,  if  he  desires  the  facts  set  up  in 
the  answering  affidavits. 

The  order  should  be  reversed,  and  the  motion  denied,  without 
prejudice,  however,  to  the  relator's  right  to  apply  for  an  alternative 
writ  if  he  shall  be  so  advised. 

Order  rereroed,  witb  $10  costs  and  diBbursements,  and  motion  denied,  with- 
out prejudice,  however,  to  tlie  relator's  right  to  apply  for  an  alternatlTe  writ 

WOODWARD  and  RICH,  JJ.,  concur. 

HOOKER,  J.  (dissenting).  The  appellants  are  commissioners  com- 
posing the  board  of  health  of  the  city  of  New  York  and  the  department 
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of  health  of  that  city.  On  September  2,  1903,  the  relator  took  a  com- 
petitive examination  for  the  position  of  food  inspector  in  the  depart- 
ment of  health,  and  passed  successfully.  On  June  5, 1906,  he  was  noti- 
fied by  the  secretary  of  the  municipal  civil  service  c<»nmissioa  of  the 
city  of  New  York  that  his  name  had  been  certified  to  fke  department 
of  health  for  the  positicm  of  inspector  of  foods,  and  on  the  16th  of  Ju- 
ly, 1906,  he  was  duly  appointed  an  inspector  of  foods  (milk)  on  proba- 
tion. Rule  11  of  the  civil  service  commission,  relating  to  the  appoint- 
ment of  persons  in  the  civil  service  of  the  city,  provides  as  follows : 

person  selected  sball  be  duly  notified  by  tbe  appointing  officer,  and, 
npon  aocepting  and  reporting  for  duty,  shall  receive  from  sach  officer  a  cer- 
tificate of  appointment  for  a  probationary  period  of  three  months.  •  •  • 
If  his  conduct  or  capacity  on  probation  be  unsatlBfactoiy  to  the  appointing 
officer,  the  probationer  diall  be  notified  In  writing  that  at  tbe  end  of  sncli 
period  be  shall,  fi>r  tiiat  reason,  not  be  retained.  His  retmtlon  in  the  service 
otherwise  shall  be  eqalvalent  to  permanent  appointment" 

It  is  conceded  that  the  provisions  of  this  rule  are  applicable  to  the 
relator's  appointment.  It  is  also  provided  that  no  person  holding  a 
position  in  the  service  of  the  city  shall  be  removed  from  such  posi- 
tion, except  in  the  manner  prescribed  by  its  charter  and  the  civil  service 
law.  It  is  to  be  observed,  then,  that  the  probationary  period  of  the 
relator  expired  with  the  16th  day  of  October,  1906,  which  was  the 
end  of  the  three  months*  time.  No  notice  in  writing  was  served  upon 
him  before  the  expiration  of  the  probaticmary  period  that  he  would 
not  be  retained.  Because  of  sudi  failure  the  relator  claims  that  his 
temporary  ripened  into  a  permanent  appointment,  and  that  his  later 
dismissal  from  the  department,  which  was  attempted  to  be  effectuated 
by  the  service  of  such  notice  on  the  18th  day  of  October,  1906,  was 
invalid.  Upon  his  application,  an  order  was  made  directing  that  a 
peremptory  writ  of  mandamus  should  issue  directed  to  the  appellants 
as  commissioners,  commanding  them  to  restore  the  relator  to  his  posi- 
tion. This  appeal  is  from  that  order. 

The  return  shows  that  Thomas  Darlington,  one  of  the  commission- 
ers, received  a  communication  on  October  8,  1906,  from  the  chief 
sanita^  inspector  in  the  department,  recommending  that  the  rdator 
be  notified  iJiat  his  services  were  no  longer  required.  This  letter  was 
accompanied  by  other  documents  which  originated  in  the  department 
of  health,  the  purport  of  which  was  that  the  relator  should  be  notified 
that  he  would  not  be  retained  and  that  his  connection  with  the  depart- 
ment would  cease  with  the  expiration  of  the  probationary  period. 
First  among  these  papers  attached  to  the  report  of  the  chief  sanitary 
inspector  was  the  report  of  two  inspectors  of  foods,  dated  August  24, 
1906,  in  which  certain  facts  were  stated  which,  if  true,  reflected  upon 
the  industry  and  conscientiousness  of  the  relator.  Next  attached  was 
the  report  of  another  inspector  of  foods,  dated  October  8th.  Evident- 
ly the  recommendation  of  the  chief  sanitaiy  inspector  was  not  all  that 
the  excess  of  administrative  detail  in  the  department  required ;  for  on 
October  9,  1906,  the  papers  having  been  forwarded  to  the  assistant 
sanitary  superintendent,  he  indorsed  a  recommendation  that  the  serv- 
ices of  the  relator  be  dispensed  with  at  the  end  of  the  probationary 
period,  which  "will  terminate  October  16th."  The  papers  were  then 
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evidently  forwarded  by  the  assistant  sanitary  superintendent  to  his 
chief,  the  sanitary  superintendent,  who,  on  October  13,  1906,  marked 
them  "Approved  and  respectfully  forwarded  to  the  board."  It  ap- 
pears that  these  papers  finally  did  get  to  the  board ;  but  how  soon  aft- 
er the  118th  of  October,  the  papers  do  not  show.  Tlie  next  step  in  this 
complicated  proceeding,  whose  simple  object  was  the  notification  of 
the  relator  that  he  would  not  be  retained  beyond  his  probationary  pe- 
riod, is  a  letter  written  to  the  relator,  dated  at  the  office  of  the  secre- 
tary of  the  department  of  health  on  October  15,  1906,  advising  him 
of  his  unsatisfactory  work  and  notifying  him  that  he  would  not  be 
retained  in  the  department  after  the  end  of  his  probationary  period. 
The  letter  was  signed  by  the  secretary  of  the  board;  but  it  was  evi- 
dently late  in  the  day  that  these  complex  proceedings  had  approach- 
ed so  near  to  a  successful  termination,  for  we  find  a  police  officer  who 
was  connected  with  the  department  of  health  trying  to  deliver  the  let- 
ter to  the  relator  personally  at  his  home  in  the  borough  of  Brooklyn 
at  5 :30  o'clock  in  the  afternoon  of  October  15,  1906,  the  last  day  of 
the  probationary  period.  During  all  this  time,  however,  the  relator, 
evidendy  oblivious  of  tiie  efforts  that  were  being  made  to  separate  him 
from  the  service,  was  performing  his  duties  for  the  department  in  the 
upper  part  of  the  state,  inspecting  milk,  and  the  efforts  of  the  police 
officer  to  serve  him  personally  were  unsuccessful.  On  October  17th, 
the  chief  of  the  sanitary  bureau  telegraphed  the  relator  at  Waterville, 
N.  Y.,  requiring  him  to' report  at  the  office  of  the  bureau  at  once.  Re- 
lator did  report  on  the  18th  day  of  October,  1906,  and  was  then  ad- 
vised that  his  services  with  the  department  were  no  longer  required. 

Every  presumption  is  to  be  indulged,  and  there  is  no  legal  evidence 
to  the  contrary,  that  the  department  knew  as  early  as  the  8th  of  Octo- 
ber, or  could  readily  have  ascertained,  the  exact  whereabouts  of  the 
relator,  so  that  the  written  notification  of  his  separation  from  the  service 
could  have  been  served  personally  upon  him  before  the  expiration  of  the 
probationary  period,  and  there  seems  to  be  no  valid  excuse  why  such 
notification  was  not  given  to  him  in  time.  The  language  of  the  rule  is 
plain,  and  needs  no  interpretation.  It  provides  that  if  a  probationer 
IS  unsatisfactory  he  shall  be  notified  in  writing  that  he  will  not  be  re- 
tained, but  tibat  his  retention  in  the  service  otherwise  shall  be  equivalent 
to  a  permanent  aM>ointment.  The  civil  service  laws  and  the  rules  enact- 
ed to  give  them  practical  effect  are  as  well  for  the  benefit  and  protec- 
ti<Hi  of  employes  as  of  municip^ties ;  and  under  the  plain  reading  of 
this  rule  the  relator's  right  to  a  permanent  appointment,  because  of  his 
failure  to  receive  notification  during  his  probationary  period  that  he 
would  not  be  retained,  should  not  be  denied  him,  especially  in  a  case  of 
this  character,  where,  although  the  intent  to  let  him  go  is  clear  enough, 
so  little  real  diligence  appears  to  have  been  exercised  in  giving  hun 
tlie  notice  provided  for  in  the  rule. 

Another  phase  of  the  history  of  this  case  should  be  considered.  Al- 
though the  relator  was  advised  on  October  18,  1906,  that  his  services 
were  no  longer  required  in  the  department,  yet  on  October  19,  1906, 
the  chief  sanitary  inspector  preferred  charges  against  him,  which  con- 
tained three  charges,  with  a  total  of  fifteen  specificatibns,  all  of  which> 


Digitized  by  Google 


Siip.Ct) 


BBNBT  T.  LOXB. 


681 


however,  save  one,  related  to  his  conduct  during  his  probationary  peri- 
od, and  doubtless  were  the  grounds  which  actuated  the  inspectors  of 
foods,  the  chief  sanitary  inspector,  the  assistant  sanitary  superintend- 
ent, the  sanitary  superintendent,  and  the  commissioners  of  the  depart- 
ment of  health  to  reach  the  determination  that  the  relator  should  not 
be  retained  in  the  service  after  the  expiration  of  his  probationary  peri- 
od. The  one  exception  is  spedficaticMi  6  under  charge  1,  in  which  it  is 
dialed  that  on  October  18, 1^06,  the  relator  did  not  report  at  the  of- 
fice of  the  department  of  health  until  10 :50  o'clock  a.  m.,  although  he 
had  arrived  m  the  city  of  New  York  early  in  the  morning.  These 
charges  of  the  chief  sanitary  inspector  were  forwarded  to  the  assistant 
sanitary  superintendent,  and  on  October  22,  1906,  were  by  him  "ap- 
.proved  and  respectfully  forwarded  to  the  sanitary  superintendent" 
It  evidently  did  not  take  the  same  length  of  time  for  these  charges  to 
get  through  the  cumbersome  official  channels  as  it  took  the  recommen- 
dation during  the  probati<xiary  period ;  for  the  sanitary  superintendent 
approved  them  on  October  22,  1906,  the  same  day  they  had  been  for- 
warded to  him  by  the  assistant  sanitary  superintendent  They  were 
signed,  attested,  and  served  upon  the  relator  upon  October  23,  1906, 
and  a  hearing  thereon  set  for  October  24,  1906,  at  11  o'clock  in  the 
forenoon.  The  hearing  before  the  board  of  health  was  postponed  until 
October  31,  1906,  when  the  relator  took  the  position  that,  inasmuch  as 
the  board  had  already  separated  him  from  the  service,  it  could  not  then 
upon  these  charges  separate  him  again.  Whatever  may  be  tiie  merits 
of  that  contention,  it  is  enough  to  say  that,  with  the  exception  of  his 
failure  to  call  at  the  office  of  the  department  before  10 :50  o'ckKk  on 
the  morning  of  October  18th,  all  the  other  diai^es  and  specifications 
dealt  with  conditions  which  arose  durii^  the  probationary  period,  and 
which  could  have  been  and  properly  should  have  been  taken  advan- 
t^e  of  by  the  department,  if  they  were  valid  objections  to  a  continua- 
tion of  the  relator  in  the  service,  by  means  of  the  notification  during 
the  probationary  period  provided  for  in  rule  9  of  the  civil  service  laws. 
People  ex  rel.  McMorrow  v.  Roosevelt,  23  App.  Div.  533,  48  N.  Y. 
Supp.  678.  In  view  of  the  fact  that  the  relator  was  in  Waterville,  N. 
Y.,  on  October  17th,  and  received  a  telegram  at  11  :S0  of  that  day  to  re- 
port at  the  office  of  the  department,  the  charge  that  he  did  not  get  to 
the  office  until  10 :50  on  the  morning  of  the  18th,  instead  of  earlier,  is 
almost  too  frivolous  to  consider. 
The  order  should  be  affirmed. 

J£NKS»  J.,  concurs. 


ERNST  et  aL  v.  LOBB  et  al. 

(Supreme  Court,  Appellate  Term.    Febmary  7,  lOOS.) 

1.  BBOxna— Actions  vob  OoHHUsions— Dmwnoi. 

Brokm,  BUlng  for  commlHBlons  on  an  agreement  of  exchange  not  con- 
summated, must  show  by  clear  and  convincing  evidence  that  tb^  brought 
the  parties  to  an  explicit  and  valid  agreement  of  exchange,  and  that  It  was 
the  fault  of  the  party  sued  that  such  exchange  was  not  consummated. 
[Bd.  Note.— For  cases  in  point,  see  Oent  Dig.  vol.  8,  Brokers,  H  116-120.] 
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and  141  Nair  York  Stats  Bwertar 

2.  Sake. 

ETtdence  In  an  action  1»7  brokn*  for  commlarions  on  an  agreement  of 
excbai^  held  not  to  mpport  a  verdict  tot  tbe  bnAera. 

Seabmy,  3.,  dlBsentlng. 

Api>eal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Sigmund  Ernst  and  another,  copartners,  against  An- 
toinette Loeb  and  another.  From  a  judgment  for  plaintiffs,  and  an  or- 
der denying  a  new  trial,  the  above-named  defendant  appeals.  Revers- 
ed, and  new  trial  ordered. 

Argued  before  GILDERSLEEVE.  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 

I.  T.  Flatto,  for  aj^llant 
Parker  &  Ernst,  for  respondents. 

GILDERSLEEVE,  P.  J.  The  claim  of  the  plaintiffs  in  this  action 
is  that  fhey  earned  the  sum  of  $400  as  brokers'  commission  in  procuring 
an  agreement  for  an  exchange  of  properties  between  one  Wattenberg 
and  Mrs.  Loeb,  the  wife  of  the  defendant  Jacob  I^b,  in  December, 
1906.  Substantially  the  only  testimony  in  any  way  tending  to  show 
that  such  an  agreement  was  made  was  that  ot  one  Cahn,  one  of  the 
plaintiffs.  Mrs.  Loeb  was  the  owner  of  Nos.  4058-4060  Third  avenue, 
in  the  borough  of  the  Bronx,  in  this  city.  Her  husband  had  authoriz- 
ed the  plaintiffs  to  offer  the  premises  for  sale  at  $42,500.  It  appears 
that  Wattenberg  met  Loeb  at  the  office  of  the  plaintiffs,  and  Cahn  testi- 
fies: 

"They  got  to  talking  about  figures,  and  th^  were  wrangling  over  $500  be- 
tween them,  and  they  finally  agreed  on  terms  and  figures,  and  Mr.  Loeb  said : 
'I  will  go  down  and  take  a  look  at  your  bouse  on.  Pleasant  avenue.' " 

Cahn  then  says  that  he  and  Loeb  went  and  examined  the  house,  and 
then  went  to  Loeb's  store,  where  Mrs.  Loeb  was ;  that  Mrs.  Loeb  ex- 
pressed a  desire  to  see  the  house ;  tiiat  she  went  out,  and  upon  her  re- 
turn said  she  had  been  through  the  house,  and  said  to  her  husband, 
"If  you  are  satisfied  go  ahead  and  make  the  deal that  they  had  lunch ; 
that  after  lunch  Loeb  opened  his  safe  and  kx>ked  at  certain  papers, 
and  asked  Cahn  what  papers  were  necessary ;  that  "I  said  all  tfiat  was 
necessary  was  the  deeid  and  title  policy^";  tiiat  thereupon  Loeb  said, 
"We  will  go  and  make  the  ccmtract,"  and  then  the  question  of  what  at- 
torney was  to  represent  the  defendaiit  was  discussed ;  that  he  and  Loeb 
then  visited  the  c^ce  of  cme  Flatto,  and  it  was  then  arranged  to  meet 
at  the  office  of  the  plaintiffs'  attorneys  at  4  p.  m.  that  day;  that  Mr. 
Flatto  subsequently  telephoned  that  he  and  Mr.  Loeb  would  not  be 
able  to  meet  the  parties  that  day,  but  promised  to  meet  Wattenbei^ 
the  fcdiowing  day.  Thereafter,  and  on  the  same  day,  Cahn  met  Flatto 
at  the  store  of  the  defendant,  and,  after  Cahn  had  expressed  his  sorrow 
that  the  transacticm  could  not  have  been  closed  &at  day,  Mr.  Flatto 
asked,  "Can't  you  get  my  client  a  little  more  cash?"  to  which  Cahn 
replied,  "I  can't  diange  these  conditions,  which  have  already  been 
agreed  upon  between  both  parties."  Cahn  says  that  he  then  submitted 
to  Loeb  "the  binder,"  which  Wattenberg  had  previously  signed  that 
evening,  "for  his  signature/'  and  Mr.  Flatto  said: 
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"It  Is  not  neceaaaiy,  u  we  will  ne  yon  at  half-past  11*  at  the  appointed  tim^ 
to  draw  the  ooDtract** 

No  meeting'  to  sign  a  contract  was  ever  had,  and  no  written  contract 
was  ever  entered  into.  The  plaintiffs  claim  that  Wattenberg  was  at  the 
place  and  time  appointed,  ready  and  able  to  carry  out  his  agreement  to 
exchange  his  property  for  that  of  Mrs.  Loeb  upon  the  terms  agrrad 
upon,  and  that  Mrs.  Loeb  failed  and  refused  to  perform  on  her  part. 
Opposed  to  this  testimony  is  that  of  Mr.  and  Mrs,  Loeb  and  Flatto. 
Mr.  Loeb  denies  positively  that  he  and  Wattenberg  reached  any  agree- 
ment as  to  the  exchange  of  properties  at  Cahn's  office,  and  it  is  con- 
ceded that  that  was  the  only  time  he  ever  met  Wattenberg.  He  says 
that  he  met  Wattenberg  at  Cahn's  office,  and  was  told  that  he  (Wat- 
tenberg) was  the  owner  of  344  Pleasant  avenue  and  that  he  (Watten- 
berg) wanted  to  make  terms  for  an  exchange  of  property ;  that  he  (Loeb) 
told  him  that  the  property  belonged  to  his  wife,  and  that  it  was  for  her 
to  make  tiie  bargain ;  that  thereupon  a  statement  was  given  him,  which 
statement  was  offered  and  received  in  evidence,  and  recites  that  the 
house  is  "five-story.  Ranges  &  B.  1st  mg.  16,600  5%  Bogert  Estate, 
2mg.  3,200  6%  1910,  3mg.  2,000  Sfo  Feby  1908";  that  afterwards  he 
and  Cahn  went  over  the  property,  and  that  Cahn  had  previously  told  him 
that  there  were  ranges  in  aU  the  apartments ;  that  he  did  not  find  any, 
and  upon  tellings  Cahn,  "That  is  not  as  you  stated,"  Cahn  replied,  "Well, 
in  some  apartments  there  are  stoves,  and  in  s<nne  there  are  none."  Cahn 
admits  that  he  did  tell  Loeb  that  there  were  ranges  in  every  s^artment 
in  the  house,  and  that  there  were  no  ranges  there ;  and  tmt  this  con- 
versation took  place,  as  detailed  by  Loeb,  is  not  disputed  by  Cahn. 
Loeb  further  testifies:  That  after  the  examination  of  the  house  they 
returned  to  his  store,  and  that  Mrs.  Loeb  then  went  over  and  examined 
the  house.  That  on  her  return  she  told  Cahn:  "I  can't  say  anything. 
Mr.  Flatto  looks  after  our  real  estate  matters.  You  better  go  down 
with  Mr.  Loeb,  and  see  him  about  that  property."  That  after  dinner 
Cahn  said :  "Bring  your  deed  of  the  prc^>erty  along,  in  case  we  agree, 
so  that  we  can  make  a  contract  right  away."  That  thereupon  Cahn 
and  Loeb  went  to  Flatto's  office,  and  after  some  inquiries  relative  to 
the  mortgages,  made  by  Flatto  of  Cahn,  that  Cahn  was  told  that  they 
would  let  him  know  later.  That  the  same  evening  Cahn  called  at 
Loeb's  store,  Mr.  Loeb,  Mrs.  Loeb,  and  Flatto  being  present,  and  that 
Cahn  was  then  told  that  "it  was  not  as  you  stated ;  it  is  not  satisfac- 
tory; go  and  look  for  something  else  for  us,"  Mr.  and  Mrs.  Loeb 
were  corroborated  in  this  by  Flatto,  who  further  testified  that  up  to  the 
time  of  that  meeting  no  definite  figures  had  been  fixed  as  a  basis  for  the 
exchange  of  properties;  that  subsequently  he  ascertained  that  the 
mortgage  of  $2,000  provided  for  payment  on  August  1,  1907,  instead 
of  February  1,  1908,  as  given  in  the  statement  furnished  by  Cahn  to 
Loeb.  Wattenberg  was  ^led  as  a  witness  for  plaintiff,  and,  although 
he  testifies  generally  that  he  and  Loeb  agreed  upon  terms  of  exchange, 
he  adds :  "Mr.  Loeb  said :  'I  want  to  go  and  see  the  Pleasant  avenue 
property,  and  if  it  is  as  good  as  you  say  I  will  let  you  know.* "  That 
Loeb  went  awa^  with  Csdm,  and  that,  when  Cahn  returned,  "Cahn  told 
me  Mr.  Loeb  likes  the  house,  and  that  we  should  make  a  binder,  and 
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I  said,  'AH  right;  if  they  like  it,  we  will  do  it,'  and  I  frave  him  a  check 
for  $100  as  a  binder,  and  I  signed  a  paper  there."  This  testimony,  in 
«flfect,  corroborates  the  testimony  of  Mr.  Loeb,  and  shows  that  the 
minds  of  the  parties  had  not  met  at  that  time,  and  the  subsequent  al- 
leged promise  of  the  defendants  to  consummate  the  transaction  rests 
upon  die  unsupported  and  uncorroborated  testimcMiy  of  Cahn  alone. 

Wattenberg  further  testified  that  he  did  not  own  the  Pleasant  ave- 
nue property,  but  claimed  that  he  had  a  contract  for  its  purchase,  buy- 
ing it  subject,  as  he  said,  to  two  mortgages,  and  that  a  third  one  was 
to  be  assigned  to  him,  and  that  he  could  extend  the  time  of  payment 
of  this  third  mortgage.  This  evidence  was  evidently  given  to  do 
away  with  the  record  evidence,  showing  that  the  third  mortgage  was 
•due  August  1,  1907,  instead  of  February  1,  1908,  as  contained  in  the 
statement  given  to  Loeb  by  Cahn.  This  contract,  claimed  to  have 
been  held  for  the  purchase  of  the  Pleasant  avenue  property  by  Wat- 
tenberg, was  not  produced.  Its  date  was  not  shown,  nor  were  any  of 
its  terms  or  conditions  given,  and  it  was  claimed  to  have  been  lost  or 
destroyed.  A  deed  was  introduced  in  evidence  which  showed  that 
the  Pleasant  avenue  property  had  been  conveyed  to  one  Solomon 
Weitz  and  Benjamin  Weissman  August  1,  1906.  Wattenberg  claimed 
that  he  had  a  contract,  made  by  Weissman,  for  the  purchase  of  this 
prpoerty,  and  Weissman  testified  that  he  gave  such  a  contract  to  Wat- 
tenberg, having  been  orally  authorized  so  to  do  by  Weitz.  Weitz 
was  sworn  as  a  witness,  and  positively  contradicted  this  statement,  and 
said  that  he  never  entered  into  a  contract  for  the  sale  of  the  property, 
and  never  authorized  any  person  to  make  such  a  contract,  and  that  he 
owned  it  with  Weissman  on  August  1,  1906,  and  had  so  owned  it 
up  to  the  time  of  the  trial  in  April,  1907.  The  price  of  the  Third  ave- 
nue prc^erty  was  stated  to  be  agreed  upon  between  Wattenberg  and 
Loeb  at  ^0,300,  and  the  price  of  the  Pleasant  avenue  property  at  $26.- 
500 ;  but  it  does  not  appear  how  the  difFerenra  in  value  was  to  be  ad- 
justed, and  the  details  of  the  alleged  agreement  between  the  parties 
are  left  to  uncertainty  and  conjecture. 

It  is  clear  that,  from  the  plaintiffs'  own  showing,  when  Loeb  left 
Wattenberg  for  the  purpose  of  making  an  examination  of  the  property, 
no  complete  agreement  relative  to  the  exchange  had  been  made,  but 
that  such  exchange  was  dependent  upon  the  result  of  such  examina- 
tion. That  such  examination  was  satisfactory,  and  the  agreement 
subsequently  made,  rests,  as  does  the  whole  of  plaintiffs'  case  as  before 
stated,  upon  the  unsupported  and  xincorroborated  testimony  of  Cahn, 
who  is  flatly  and  positively  contradicted  by  the  testimony  of  Mr.  and 
Mrs.  Loeb  and  Flatto,  and  by  the  probabilities  and  all  the  reasonable 
inferences  that  can  be  drawn  from  the  entire  testimony.  No  exchange 
of  property  did  take  place,  and  before  the  defendant  should  be  com- 
pelled to  pay  commissions  to  the  plaintiffs  it  was  incumbent  upon  them 
to  show  by  clear  and  convincing  evidence  that  they  had  brought  the 
parties  to  an  explicit  and  valid  ^eement  of  exchange,  and  that  it 
was  the  fault  of  ^e  defendant  that  such  exchange  was  not  effected. 
At  the  close  of  the  testimony  the  complaint  was  dismissed  as  to  the 
defendant  Jacob  Loeb.   It  is  evident,  from  a  careful  examination  of 
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the  evidence,  that  the  Jury  failed  to  give  due  weight  thereto,  and  that 
the  interests  of  justice  require  a  new  trial.  The  motion  for  a  new 
trial,  made  upon  the  rendition  of  the  verdict,  should  have  been  panted. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 

GERARD,  J.,  concurs. 

SEABURY,  J.  (dissenting).  In  my  judgment  the  verdict  of  the 
jury,  which  the  trial  justice  refused  to  set  aside,  should  not  be  dis- 
turbed. The  case  presented  simply  an  issue  of  fact,  which  was  ex- 
clusively within  the  province  of  the  jury  to  determine.  Mr.  Cahn,  one 
of  tiie  plaintiffs,  testified  positively  to  his  employment  by  the  defend- 
ant, his  successful  efforts  to  secure  some  one  willing  to  exchange  his 
property  for  that  of  the  defendant  upon  terms  satisfactory  to  the  de- 
fendant, and  to  the  agreement  on  the  part  of  the  defendant  to  make 
the  exchange.  He  was  contradicted  by  the  defendant,  her  husband, 
and  their  attorney.  The  issue  of  fact  raised  by  this  conflicting  testi- 
mony was  submitted  to  the  jury  in  a  diarge  that  was  fair  and  just  to 
both  parties.  In  common-law  actions  the  verdict  of  the  jury  ought 
not  to  be  treated  as  merely  advisory,  which  may  or  may  not  be  permit- 
ted to  stand,  dependent  upon  whether  or  not  it  coincides  with  the  opin- 
ion of  the  trial  justice  or  the  justices  of  the  appellate  courts.  The  jury 
were  the  judges  of  the  credibility  of  the  witnesses.  The  evidence  was 
such  that  the  jury  could  Ic^cally  and  reasonably  have  come  to  the 
conclusion  at  whidi  they  arrived.  Belieini^  Cahn  to  be  a  credible  wit- 
ness, they  could  have  ccHne  to  no  other  conclusion.  If  the  jury  had  re- 
turned a  verdict  which  was  logically  impossible  upon  the  evidence,  a 
different  situation  would  be  presented. 

■  I  think  the  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 


In  re  DALT,  GonunlsBloner  of  Pabllc  Worka 

(Supreme  Ooart,  Appellate  IMTlsion,  Second  Department   January  24,  190S.; 

L  Waters  ahd  Watkb  Coubsbb— Wates  BiaHT»— ABANDOmuNT  Not  Shown. 
Abaadonment  of  a  right  to  use,  raise,  and  lower  the  waters  of  a  lake 
rtnming  a  mill  was  not  lost,  wbeie  the  right  was  leased  to  and  used  by  a 
dtr  from  1870  to  1890^  ttaough  It  was  not  used  for  mill  purposes;  and  the 
mill  was  allowed  to  become  so  wlifdlr  out  ot  repair  as  to  make  Its  opera- 
tion Impossible  without  extensive  r^lrs  or  practical  rebuilding,  and 
though  fr(»n  1880  to  1896  no  rent  was  received  for  the  right  and  the  mill 
was  not  repaired ;  It  being  apparent  to  the  owners  that  the  city  must  soon 
condemn. 

[Bd.  Note.— For  cases  In  point  see  Cent  Dig.  toL  48,  Watws  and  Water 
Courses,  i  156.] 

2.  Saub— NonuBEB— Btfect. 

Mere  nonuser  of  a  water  right  does  not  show  abandonment  thereof. 
Facts  and  clrcumBtances  showing  an  intuition  to  abandon  must  appear. 

[Ed.  Note.— For  cases  In  point  see  Gent  JUg.  vol.  48,  Waters  and  Water 
Omraes,  |  156.] 
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8.  EuinKKT  DouAiH— Watbb  Bioht»— Awabd— Pkbsoms  Not  BiimLXD  to  Con- 

pLAin. 

In  a  proceedliv  by  a  city  to  condHnn  lands  under  a  lake  and  a  water 
right  therein,  the  ownera  of  the  lands  may  not  complain  that  the  owners 
of  the  wator  right  have  been  paid  twice  by  the  city  for  nicli  right*  om  tbe 
theory  that  It  waa  aoanired  In  another  proceeding 

4.  Sua. 

Under  the  expresa  terms  of  Laws  isas,  p.  322,  c.  189,  S  11,  title  to  a  wa- 
ter right  in  a  lake  condemned  by  a  city  vested  In  the  city  when  tbe  com- 
missioners filed  their  oaths ;  and  an  award  to  the  ownera  is  not  objection- 
able <m  the  gronnd  that  the  city  has  acqalred  tbe  right  under  another  pro- 
ceeding, in  which  the  fee  to  the  land  to  whlcli  tbe  water  right  was  appur^ 
tenant  was  condemned,  where  the  otber  proceeding  was  biooi^t  after  tbe 
title  to  tbe  right  bad  so  vested. 

5.  BAU-CiOMPBETaAinOll— AnKQVAOr. 

Hie  right  to  take  Ice  from  a  lake  being  appnrtenant  to  ownership  of  the 
bed,  an  award  to  the  owner  for  the  land  taken  In  a  condemnation  proceed- 
ing Included  compensation  fbr  the  taking  of  that  right ;  and  an  award  for 
the  taking  of  the  rights  of  milling,  of  pondage,  and  to  raise  and  lower  the 
watm  of  the  lake  properly  excluded  compensation  for  the  right  to  take 
Ice. 

Appeal  from  Special  Term,  Westchester  County. 

In  the  matter  of  the  application  and  petition  of  Michael  T.  Daly,  as 
commissioner  of  public  works  of  the  city  of  New  York,  to  acquire 
land  in  connection  with  the  city's  \yater  supply  at  Lake  Gleneida. 
From  a  part  of  an  order  of  the  Special  Term  confirming  the  commis- 
sioners' report,  certain  claimants  appeal.  Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  MILLER,  JJ. 

Lewis  H.  Freedman  (Artemas  H.  Holmes  and  John  J.  Jones,  Jr^ 
on  the  brief),  for  appellants. 

I.  J.  Beaudrias,  for  respondent  city  of  New  York. 
Arthur  M.  Johnson,  for  respondent  Cole. 

HOOKER,  J.  This  is  a  proceeding  under  chapter  189,  p.  317,  of 
the  Laws  of  1893,  and  the  acts  amendatory  thereof,  for  the  condemna- 
tion of  certain  property  for  the  purpose  of  supplying  water  to  the  city 
of  New  York.  It  was  commenced  on  December  5,  1893,  when  com- 
missioners, as  provided  in  the  act,  were  appointed.  They  filed  their 
oatiis  the  following  day,  and  proceedings  were  had  herein,  which  re- 
sulted in,  the  filing  of  their  fourth  separate  report  on  November  1, 
1899.  A  motion  to  confirm  it  was  denied  at  Special  Term,  and  new 
commissioners  were  appointed.  The  order  was  appealed  from,  and 
was  affirmed  in  this  court.  72  App.  Div.  394,  76  N.  Y.  Supp.  28.  An 
appeal  to  the  Court  of  Appeals  from  the  order  of  affirmance  was  dis 
missed.  173  N.  Y.  640,  66  N.  E.  1106.  The  new  commissioners  qual- 
ified on  June  21,  1902.  The  survivors  of  these  commissioners,  with 
substitutes  made  necessary  by  death,  filed  their  report  February  9, 1906. 
It  awarded  for  parcel  No.  63,  which  will  be  described  later,  $6,900  to 
the  so-called  Raymond  heirs,  and  for  parcel  No.  64  $10  to  the  Ray- 
mond heirs  and  $27,100  to  the  so-called  Cole  heirs.  The  Raymond  in- 
terests opposed  the  confirmation  of  the  order;  but  it  was  confirmed, 
and  the  Special  Term  refused  to  send  the  matter  back  to  the  commis- 
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sioners.  The  Raymond  heirs  appealed  to  this  court;  but  the  appeal 
was  dismissed.  116  App.  Div.  798,  102  N.  Y.  Supp.  22.  The  order 
of  dismissal  was,  however,  reversed  by  the  Court  of  Appeals  (189  N. 
Y.  34,  81  N.  £.  560),  and  the  award  of  the  commissioners,  as  set  forth 
in  the  report  filed  FelMTiary  9,  1906,  is  now  before  us  for  review  upon 
the  merits. 

The  Raymond  heirs  filed  a  daim  to  the  award  of  $27,100  to  the  Cole 
heirs,  and  after  they  appealed  from  the  order  of  confirmation  the  city 
deposited  the  amount  of  the  award  in  the  depository  designated  in  the 
order,  as  there  directed  in  case  of  adverse  and  conflicting  claims.  They 
have  refused  to  accept  the  award  of  $10  to  them,  and  that  sum  the 
city  likewise  deposited.  The  dispute  is  as  to  these  two  awards.  The 
description  of  so-called  parcel  No.  63  was  of  land  under  the  waters  of 
Gleneida  Lake.  The  description  of  parcel  No.  64  was : 

"All  rights  of  milling,  all  rights  of  poudage,  and  all  rlgbts  to  raise  and 
loww  the  waters  of  Lake  Olenelda,  town  of  Cannelt  county  of  Patnam,  are 
Intended  to  be  included  In  this  parceL" 

The  Raymond  heirs  were  the  owners  of  the  land  under  the  waters 
of  Gleneida  Lake,  and  were  awarded  therefor  the  sum  of  $6,900,  which 
they  have  accepted  and  received.  The  interest  of  the  Cole  heirs  is 
more  complex.  Scxne  200  to  500  feet  below  the  lake  the  Cole  heirs 
owned  about  23  acres  of  land  on  the  outlet,  upon  which  was  situated  a 
mill  and  mill  seat  The  23  acres  itself  was  not  taken  in  this  proceed- 
ing, not  delineated  on  the'  map,  nor  described  in  the  petition  upon 
which  the  proceeding  was  based.  In  1811  the  lake  and  a  large  area  of 
land  around  it,  including  the  mill,  was  owned  by  Mary  Gouvemeur 
who  in  that  year  conveyed  to  one  of  the  predecessors  in  title  of  the 
Cole  heirs  this  23  acres  of  land,  upon  which  stood  the  mill,  together 
with  *'the  privilege  of  the  water  of  the  lake."  The  lake  or  pond  was 
of  about  180  acres.  It  is  fair  to  assume  that  at  that  time  the  lake  was 
used  as  a  reservoir  for  the  mill,  for  it  appears  that  continuously  for  a 
long  period  of  years  immediately  before  1870  it  was  so  used ;  the  wa- 
ters being  controlled  by  a  dam,  gate,  or  flume  at  the  very  outlet  of  the 
lake,  and  the  proprietors  of  the  mill  asserting  the  right  to  raise  and 
lower  its  waters,  and  actually  doing  so  as  far  back  as  the  memory  of 
living  witnesses  goes.  The  right  in  the  owner  of  the  mill  to  flood  the 
lake  to  high-water  mark  and  to  draw  off  water  down  to  the  bottom  of 
the  flume  seems  never  to  have  been  questioned,  at  least  while  the  mill 
was  being  operated.  The  distance  between  these  two  levels  of  the  wa- 
ter was  approximately  4  feet  10^^  inches. 

Hie  appellants,  the  Raymond  heirs,  attack  the  award  to  the  Cole 
heirs  for  parcel  64  upon  the  ground  that  any  easement  the  latter  or 
their  predecessors  in  title  had  was  abandoned  and  destroyed  long  prior 
to  the  institution  of  this  proceeding,  and  urge  that  the  leases  to  the 
city  since  1870  have  worked  that  abandonment.  The  mill  was  in  con- 
tinuous operation  down  to  1870,  and  on  August  24,  1870,  it  was  leased 
to  one  Tracy,  who  assigned  to  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York,  "together  with  all  the  right,  title,  and  interest 
of  the  party  of  the  first  part  in  and  to  Shaw's  Pond^  now  called  Lake 
Gleneida,  and  the  waters  thereof,  and  the  use  of  the  same,  with  the 
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right  to  repair,  renew,  and  improve  the  dam  or  bulkhead  and  outlet 
of  the  said  pond,  as  fully  as  the  party  of  the  first  part  has  power  and 
control  oi^  the  same."  The  lease  was  for  five  years,  at  an  annual 
rental  of  $2,000,  and  granted  the  right  to  purchase  at  any  time  within 
one  year  at  the  price  of  $30,000.  .A^in,  on  August  34, 1875.  the  then 
owner  leased  direct  to  the  city  the  same  premises  for  a  further  term 
of  five  years  at  the  annual  rental  of  $1,500.  On  August  24,  1880,  the 
then  owner  leased  to  the  city  "all  the  right,  title,  and  interest  of  the 
party  of'  the  first  part  in  and  to  Shaw's  Pond,  now  called  Lake  Glen- 
eida,  and  the  waters  thereof  and  the  use  of  the  same,  with  the  right 
to  repair,  renew,  and  improve  the  dam  or  bulkhead  and  outlet  of  tiie 
said  pond,  as  fully  as  the  party  of  the  first  part  has  power  and  control 
over  the  same."  This  lease  was  for  five  years,  at  the  annual  rental  of 
$1,200.  On  August  24,  1886,  the  then  owner  leased  to  the  city  the 
same  premises  described  in  the  lease  of  1880  for  five  years  at  the 
same  rental.  The  lease  was  not  renewed  in  1890,  and  this  proceeding 
was  begun  in  December,  1893.  Between  August  24, 1890,  and  Decem- 
ber, 1893,  the  mill  was  not  operated,  and  at  that  time  it  was  so  wholly 
out  of  repair  as  to  make  its  operaticm  impossible  without  extensive  re- 
pairs or  practical  rebuilding. 

The  appellants'  claim  on  this  branch  of  the  case  cannot  be  sound. 
Granting  that  between  1870  and  1893  the  waters  of  the  lake  were  not 
actually  used  for  mill  purposes,  yet  there  was  not  only  no  evidence  of 
purpose  to  abandon  the  water  right,  but,  on  the  contrary,  the  intent  of 
the  proprietors  to  maintain  and  conserve  the  right  was  apparent.  The- 
leases  of  1870  and  1876  were  of  the  mill  and  the  water  right ;  those  of 
1880  and  1885,  of  the  water  right  alone.  The  dty  may  not  have  us«] 
the  mill,  as  such,  but  did  use  the  water,  and  raised  and  lowered  its 
level.  That  is  just  what  had  been  dcme  by  the  operators  of  the  mill. 
More  than  that,  it  is  to  be  remembered  that  mere  nonuser  does  not 
create  an  abandonment  of  an  easement  of  this  character.  There  must 
be  on  the  part  of  the  owner  of  the  easement  facts  and  circumstances 
showing  an  intention  to  abandon.  Welsh  v.  Taylor,  134  N.  Y.  450,  31 
N.  E.  896, 18  L.  R.  A.  535.  There  was  a  lease  here  of  10  years,  be- 
tween 1870  and  1880,  of  the  mill  and  water  right  for  a  valuable, 
substantial  consideration.  Certainly  the  proprietor  did  not  intend  dur- 
ing that  time  to  abandon  what  right  he  had  in  the  waters  of  the  lake,, 
and  it  is  impossible  to  conceive  that  he  would  ever  entertain  such  d 
notion  so  long  as  he  was  obtaining  from  the  lessee  from  year  to 
year  a  substantial  rental  for  the  right.  Nor  was  the  mill  removed.  It 
is  true  it  was  not  kept  in  repair ;  but  why  go  to  the  expense  of  repair- 
ing it,  while  there  was  likelihood  of  a  continuation  of  a  large  revenue 
without  the  necessity  of  such  repairs.  There  is  nothing  in  the  case  to- 
show  that  the  business  of  milling  could  not  have  been  resumed  upon  a. 
refusal  of  the  lessee  to  renew,  as  soon  as  the  mill  structure  and  machin- 
ery might  be  rehabilitated.  That  between  1890  and  1893"  no  rent  was 
received  and  the  mill  not  repaired  does  not  point  to  an  intention  to- 
al»ndon ;  for  it  was  entirely  apparent  to  the  owners  that  the  city  must 
soon  condemn,  and  there  is  some  evidence  that  they  were  so  informed, 
by  dty  officials. 
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The  appellants  also  urge  that  any  right  which  the  Cole  heirs  had  in 
tills  lake  was  not  taken  by  the  city  in  this  proceeding,  but  rather  was 
taken  when  it  obtained  title,  tlux)u^  condemnalioa  proceedings,  of 
the  23-acre  mill  site.  I  am  unable  to  comprehend  how  the  appellants 
have  any  interest  in  the  question  whether  the  Cole  heirs  have  been 
paid  twice  for  their  property.  The  question  might  be  highly  important 
to  the  city;  but  it  has  not  appealed.  However,  I  think  there  is  a 
more  satisfactory  answer  to  the  contention.  It  is  provided  in  section 
11,  c  189,  p.  322,  of  the  Laws  of  1893,  the  act  under  which  this  pro- 
ceeding was  brought,  that  the  title  to  the  land  described  in  the  peti- 
tion should  vest  in  the  city  absolutely  upon  the  filing  of  the  oaths  of 
the  annmissioners.  Such  oaths  were  filed  in  this  proceeding  on  De- 
cember 6,  1893,  and  the  water  rights  of  the  Cole  heirs  were  described 
in  the  petition  as  parcel  64,  While  the  owners  were  not  mentioned 
by  name,  it  is  entirely  clear  that  these  rights  were  intended ;  for  the 
description  of  parcel  No.  64  was  all  rights  of  milling,  pondage,  and 
to  raise  and  lower  the  waters  of  the  lake.  There  is  no  proof  in  the 
record  that  any  one  other  than  the  Cole  heirs  had  or  asserted  any 
such  right,  and  their  claim  to  such  right  was  known  *,  for  it  was  what 
the  city  had  been  paying  rent  for  during  20  years.  The  easement  was 
therefore  extinguished  with  the  filing  of  the  oaths  of  the  commission- 
ers on  December  6, 1893 ;  and  such  title  to  the  easement  as  could  passed 
to  the  city  on  that  day.  The  23  acres  on  which  the  milt  stood  were  not 
described  in  the  petition,  nor  set  forth  on  the  map ;  and  hence  the  fee 
thereto  was  unaffected  by  this  proceeding,  except  that  the  water  rights 
appurtenant  thereto  were  extinguished. 

The  fee  to  the  33-acre  piece  has,  however,  been  acquired  by  the  city 
in  another  condemnation  proceeding,  known  as  "Reservoir  D  proceed- 
ing," and  the  appellants'  point  ties  in  the  assertion  that  the  latter  pro- 
ceeding antedated  this  one,  and  that  when  the  fee  of  the  23-acre  piece 
passed  to  the  city  in  the  Reservoir  D  proceeding,  the  water  easement, 
for  which  the  Cole  heirs  have  been  awarded  $27,100  in  this  proceeding, 
passed  with  it  as  appurtenant.  The  trouble  is  that  there  is  no  satis- 
factory proof  that  the  Reservoir  D  proceeding  antedated  the  present 
one.  It  seems  that  tiie  Reservoir  D  matter  was  begun  by  consent  up- 
on stipulation ;  hut  as  late  as  July  27, 1895,  we.  find  that  that  proceed- 
ing was  by  order  discontinued,  the  effect  of  which  must  have  been 
to  set  at  naught  all  that  had  been  accomplished  by  it,  including,  of 
course,  the  acquirement  of  titles  by  the  city.  Counsel  for  the  respond- 
ehts  admitted  on  the  hearing  now  under  review,  for  the  purpose  of 
this  proceeding,  that  title  to  the  23-acre  piece  vested  July  12,  1894 ; 
but  that  does  not  aid  the  appellants,  for  the  date  is  yet  over  seven 
mcoiths  later  than  the  vesting  of  title  In  this  proceeding.  Upon  this 
point  it  is  quite  clear  to  me  tiiat  the  easement  of  the  Cole  heirs  in  the 
waters  of  Lake  Gleneida  was  extinguished  on  December  6,  1893,  on 
the  filing  of  the  oaths  of  the  commissioners  in  this  proceeding,  and 
the  title  to  the  actual  23-acre  pi^e  did  not  vest  in  the  city  until  some 
time  later.  What  the  Cole  heirs  were  awarded,  and  have  accepted  in 
the  Reservoir  D  proceeding,  must  therefore  have  been  for  the  land, 
shorn  of  this  water  right   In  addition  to  all  this,  it  is  shown  by  the 
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record  that  upon  the  hearing  in  the  Reservoir  D  proceeding;  both  par- 
ties, namely,  the  city  and  the  Cole  heirs,  proceeded  upon  the  theory, 
which  that  commission  adopted,  that  the  claim  of  the  O^e  heirs  for 
the  value  of  the  easement  was  before  the  commissioners  in  this  pro- 
ceeding, and  was  therefore  not  considered  in  that. 

There  remains  another  point,  presented  by  the  appellants,  which 
should  be  considered.  They  assert  that  the  award  of  $10  to  tliem  for 
parcel  64  is  inad«;iuate,  and  point  to  the  evidence  in  the  record  that 
their  right  to  cut  and  harvest  ice  was  exceedingly  valuable.  I  have  no 
doubt  it  was ;  but  in  my  view  of  the  case  they  have  had  a  substantuil 
award  therefor,  in  connection  with  parcel  63.  It  is  to  be  recalled  that 
the  description  of  parcel  64  was  rights  of  milling,  of  pomlage,  and  to 
raise  and  lower  the  waters  of  the  lalce.  The  right  to  take  ice  had  noth- 
ing to  do  with  what  is  very  evidently  meant  by  this  description.  The 
ice  privilege  was  appurtenant  to  the  ownership  of  the  bed  of  the  lake, 
and  the  bed  of  the  lake  is  described  in  parcel  63.  From  the  record  it 
seems  to  me  the  ccMnmissioners  took  into  account  the  advantage  of  the 
right  to  harvest  ice  when  they  fixed  the  appellants'  dama^s^  to  that 
parcel. 

I  advise  the  affirmance  of  the  order  appealed  from,  with  costs.  All 
concttr. 


WINSLOW  T.  MAYO, 
^npreme  Oourt,  Appellate  Diridtm,  Second  Department  Janoarr  24,  1008.) 

1.  PainciPAi.  AND  AoRNT— OonraAOT  roB  Bau  cm  Goods  or  GouiQsaion— 

AOENOT  AT  WlLL—TsaUINATION. 

Defradant  agreed  to  give  plaintiff  the  right  to  sell  "any  or  all"  of  a 
stock  of  goods  on  a  commission  on  all  sales  made  by  him,  and  plaintifE 
agreed  to  devote  hla  eotln  time  to  the  sale  ot  the  goods.  If  defendant 
slKKiId  receive  an  offte  for  tbe  goods  be  agreed  to  give  platntiflF  the  oppor- 
tunity to  place  them  at  tbe  same  or  a  higher  price,  and  In  the  event  ot 
plaintifTB  faUing  to  dispose  of  them  defendant  had  the  right  to  accept  the 
offer  and  agreed  to  acquaint  plaintiff  with  the  name  of  the  party  malting  It 
Held,  that  the  contract,  as  to  its  consideration,  related  entirely  to  the 
■ervlces  to  be  performed  by  plaintiff,  any  sale  by  him  being  a  consideration 
for  the  commls^on  promised,  and  as  be  was  not  bound  to  sell  "any  or 
all"  of  the  goods,  or  to  derote  any  definite  time  to  the  sale  of  them,  de> 
fendant  was  not  bound  to  bold  them  imttt  plaintiff  should  **an7  or 
all"  of  them,  and  tbe  contract  created  merely  an  agmcy,  revocable  at  tbe 
win  of  either  party  on  performance  of  tbe  obllgatlonB  up  to  such  termlna 
tlon. 

[BO.  Note.— For  cases  In  point,  see  Crat  Dig.  vol.  40,  Prludiml  and 
Agent,  M  M.  72.] 

2.  Baux— NoncB  by  Pbinoipai.  or  TEsuiifATiON  or  Agenct. 

After  plaintiff  had  sold  part  of  the  goods,  defendant  received  an  offer 
tor  those  which  woald  remain  after  filling  plainttCTs  orders  up  to  a  certain 
future  date,  notice  of  which  offer  defendant  claimed  that  he  gave  to  plolD* 
tiff  by  letter,  though  plaintiff  testified  that  he  did  not  receive  the  letter; 
and  on  the  date  specified  defendant  notified  plaintiff  that  lie  had  accepted 
the  offer.  Held,  that  tbe  contract  did  not  contemplate  that  defendant 
diould  search  ont  plaintiff  and  Inform  htm  of  the  offer ;  and  as  there  was 
nothing  to  show  tbat  defendant  did  not  act  In  entire  good  faith,  and, 
though  plaintiff  testified  that  he  conld  have  sold  the  goods  In  coarse  oC 
time  f6r  equal  or  bettor  prices,  It  did  not  appear  tbat  be  could  by  any  pm- 
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alblllty  hare  produced  an  offer  as  adrantageom  In  all  reapeeta,  defendant 
was  liable  to  him  only  for  tbe  oommtMiona  earned  before  tiie  tenillnktlon 
of  the  ai^easj. 
Hooka.  <U8wntlnff. 

Appeal  f  rcwn  Trial  Term. 

Action  by  Harry  F.  Winslow  agfainst  Marcellus  F.  Mayo.  Judgment 
for  plaintiff,  and  defendant  appeals.  Reversed,  and  new  trial  ordered. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  MILLER,  and 
GAYNOR,  JJ. 

Edward  S.  Clinch,  for  appellant. 
Frank  Harvey  Field,  for  respondent 

WOODWARD,  J.  The  defendant  is  engaged  as  a  warehouseman, 
under  the  firm  name  of  Mayo  &  Campbell.  He  had  in  storage  certain 
dry  goods  from  the  firm  of  Charles  H.  Hamilton  &  Co.,  which  latter 
firm  had  given  notes  for  the  purchase  price  of  the  goods ;  the  notes 
being  indorsed  or  guaranteed  by  the  defendant,  and  the  goods  being 
in  his  possession  as  collateral.  The  plaintiff  had  been  in  the  employ 
of  Charles  H.  Hamilton  &  Co.,  and  when  that  firm  became  insolvent, 
and  it  came  to  his  Idiowledge  &at  the  defendant  was  called  upon  to 
realize  upon  his  securities,  he  sought  and  obtained  employment  for 
the  sale  of  such  goods.  From  the  surrounding  circumstances  it  must 
be  plain  that  the  plaintiff  understood  that  tile  goods  were  to  be  sold 
within  a  reasonable  time.  The  defendant  was  not  a  merchant  He 
was  simply  holding  goods  as  collateral  to  his  indorsement  of  the  notes 
given  by  Charles  H.  Hamilton  &  Co.,  and  it  was  because  of  the  insol- 
vent of  that  firm,  throwing  the  plaintiff  out  of  employment,  that  tiie 
latter  came  to  the  defendant  for  the  contract,,  the  breach  of  which  is  al- 
ibied as  the  groundwofk  of  this  acticm.  The  following  is  the  agree- 
ment between  the  parties : 

"Messrs.  Mayo  &  Campbell  agree  to  give  Mr.  Winslow  the  right  to  eell  any 
or  all  the  woolen  and  cotton  goods  now  stored  with  them,  and  formerly  ttie 
property  of  the  flrm  of  Oharles  H.  Hamilton  ft  Co.,  and  agree  to  pay  Mr.  Wlns- 
lov  a  commission  of  foar  pw  cmt  (4%)  cm  all  sales  made  1^  him  after  the 
approval  M  ttie  credit  of  the  bnyers  by  Messrs.  Mayo 'ft  Cami^U,  said  ctmmilB- 
idons  to  be  paid  on  receipt  of  the  amoimt  of  the  bills  from  buyers  by  Messrs. 
Mayo  ft  Campbell.  Mr.  WlnHlow  agrees  to  devote  his  entire  time  to  the  sale 
of  this  merehandlse,  be  to  have  free  access  to  the  same  for  examination  and 
sampling,  and  this  agreem^t  to  cover  both  local  and  ont  of  town  trade.  It  is 
farther  nnderstood  that,  if  Messrs.  Mayo  ft  Oampbell  receive  an  offer  for  all 
or  any  part  of  the  goods  herein  mentioned,  they  agree  to  give  Mr.  Winslow  ttie 
o|q;)orhinity,  before  accepting  said  offer,  to  place  at  the  same  or  a  higher  price 
the  goods  on  which  an  ofCer  has  been  received,  and  that  In  the  event  ot  bis 
being  unable  to  dispose  of  them,  Messrs,  Mayo  ft  Camptwll  are  at  liberty  to  ac- 
c^t  the  offer  made,  and  sncA  acceptance  shall  in  no  wise  be  considered  or 
construed  as  a  violation  of  this  agreemait;  and  Messrs.  Mayo  ft  Campbell 
farther  agree  to  acquaint  Mr.  Winslow  with  tbe  name  of  the  party  making  any 
such  offer  as  herein  moitloned.  Messrs.  Mayo  ft  Campbell  reserve  the  right  to 
consummate  tbe  deal  at  present  pending  with  one  certain  flrm  In  New  Xork 
City,  and  if  such  deal  be  finally  made  it  Is  mntnally  agreed  by  both  the  parties 
hereto  that  this  agreement  shall  be  cmsidered  noil  and  voiH" 

It  was  stipulated  before  the  trial  that  the  amount  of  the  judgment, 
if  for  the  plaintiff,  should  be  the  amount  which  the  court  has  fixed, 
so  that  the  case  is  not  complicated  by  any  mere  errors  m  the  figures, 
106  N.i:.s^-u 
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whidi  have  ,  been  misstated  in  scune  portions  of  the  decision,  and  the 
only  question  of  importance  to  be  determined  is  whether  the  defend- 
ant, by  entering  into  an  arrangement  with  the  firm  of  Hyde  &  Jacob- 
son,  by  which  die  latter  underto<^  to  sell  the  goods  remaining  after 
the  plaintiff's  orders  had  been  filled  up  to  the  80th  of  April,  1904.  1 
month  and  20  days  after  the  date  of  the  plaintiff's  contract  or  agree- 
ment, and  to  advance  the  money  to  meet  the  notes  of  Charles  H.  Ham- 
ilton &  Co.  as  they  fell  due,  committed  a  breach  of  any  right  which 
the  plaintiff  had  under  his  agreement.  It  is  to  be  observed  that  there 
is  no  consideration  expressed  in  the  agreement  on  the  part  of  the 
plaintiff,  except  that  he  "agrees  to  devote  his  entire  time  to  the  sale  of 
this  merchandise" ;  but  that  is  a  long  way  from  an  agreement  on  his 
part  to  sell  the- merchandise,  or  to  devote  any  particular  time  to  it. 
For  instance,  if  he  had  gone  out  on  the  2d  day  of  March,  1904,  the 
day  following  the  making  of  his  contract,  and  had  devoted  the  entire 
day  to  an  effort  to  "sell  any  or  all  the  woolen  and  cotton  goods"  in- 
volved in  the  transaction,  and  failed  to  make  a  sale,  and  he  had  aban- 
doned die  undertaking  at  that  time,  would  the  defendant  have  had 
any  remedy  against  him?  Could  it  have  compelled  him  to  devote  any 
more  time  to  die  undertakii^r  Could  it  have  bad  a  cause  of  action  for 
his  refusal  to  devote  more  time?  The  agreement  simply  provided  that 
the  defendant  would  "give  Mr.  Winslow  the  right  to  sell  any  or  all 
the  woolen  and  cotton  goods,"  and,  if  he  sold  "any  or  all"  of  these 
goods  he  was  to  have  a  commission  of  4  per  cent  upon  the  amount 
of  such  sales,  and  he  was  to  "devote  his  entire  time  to  the  sale  of" 
"any  or  all"  of  this  merchandise.  Obviously  the  contract  did  not  bind 
the  plaintiff  to  devote  a  single  day  to  the  sale  of  these  goods.  He  did 
not,  even  inferentially,  undertake  to  sell  all  of  the  goods,  for  his  com- 
missicms  were  to  be  paid,  not  upon  the  ba»s  of  the  endre  stock,  but 
"on  all  sales  made  by  him,"  whether  these  sales  were  of  a  few  hundred 
dollars,  or  of  the  entire  amount.  Clearly  the  contract,  in  so  far  as  its 
consideration  goes,  relates  entirely  to  the  services  performed  by  the 
plaintiff.  If  he  sells  any  goods,  then  there  is  a  consideratiqn  for  the 
commissions  promised  to  be  paid ;  but  there  is  not  the  slightest  legal 
obligation  on  the  part  of  the  plaintiff  to  devote  any  particular  time  to 
the  work,  and,  if  he  sickened  of  his  contract  after  selling  the  cream 
of  die  stock,  die  defendant  would  have  no  way  of  compelling  him  to 
continue  in  the  effort  to  sell,  and  no  remedy  for  his  failure  to  devote 
his  entire  time  to  the  sale. 

As  the  plaintiff  was  not  bound  to  sell  "any  or  all"  of  the  merchan- 
dise, as  he  was  not  obligated  to  devote  any  definite  time  to  the  sale 
of  "any  or  all"  of  the  goods,  so  the  defendant  was  not  bound  to  hxAd 
die  merchandise  until  tiie  plaintiff  should  sell  "any  or  all"  of  them,  un- 
der well-known  rules  of  law  (Outerbridge  v.  Ounpbell,  87  App.  Div. 
697,  84  N.  Y.  Supp.  637 ;  Lawrence  v.  Dixey,  119  App.  Div.  296,  104 
N.  Y.  Supp.  616),  for  the  reason  that  the  agency  was  one  at  will,  and 
might  be  terminated  by  either  party,  upon  the  payment  by  the  defend- 
ant of  any  commissions  which  had  been  earned  up  to  the  time  that  no- 
tice of  termination  was  given.  (Outerbridge  v.  Campbell,  supra).  At 
least  this  is  the  rule,  unless  it  can  be  discovered,  from  the  further  pro- 
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visions  of  this  omtract  or  agreement  that  the  parties  contemplated  a 
difiFerent  contract,  one  which  would  bind  the  plaintiff  and  the  defend- 
ant for  a  definite  time.  Is  there  any  such  provision?  The  defendant 
does,  on  his  part,  agree  ^at,  if  he  receives  an  offer  for  these  ^xxls, 
he  will  give  an  opportunity  to  the  plaintiff  to  place  the  goods  at  the 
same  or  a  better  price,  and,  in  the  event  of  the  plaintiff  failing  to  dis- 
pose of  the  goods,  the  defendant  is  to  be  permitted  to  sell  the  goods, 
and  the  defendant  agrees  to  acquaint  the  plaintiff  with  the  name  of 
the  party  making  the  offer ;  but  it  does  not  appear  that  this  was  for  any 
other  purpose  than  to  insure  the  bona  fides  of  the  offer.  It  is  appar- 
ent that  the  parties  contemplated  some  time  to  elapse  before  the  goods 
were  likely  to  be  sold ;  but  what  the  length  of  time  would  be  was  not 
mentioned  or  indicated  in  any  way,  and  the  fact,  known  to  the  plain- 
tiff, that  this  was  a  stock  held  by  a  warehouseman  as  collateral,  would 
indicate  that  the  length'  of  time  was  of  a  limited  duration.  On  the 
20th  of  April  the  defendant  wrote  a  letter  to  the  plaintiff,  reciting  the 
agreement,  and  telling  him  that  the  defendant  had  had  an  offer  from 
Hyde  v.  Jacobson,  who  had  agreed  to  take  the  entire  lot  and  to  give 
market  prices,  advancing  a  sufficient  sum  to  meet  the  Qiarles  H. 
Hamilton  notes,  and  closing  with  these  words: 

**A8  we  gave  you  an  opportunity  to  find  bo/oa  one  who  would  take  them  on  tbe 
same  terms  or  t»etter,  and  yon  ban  not  done  wo,  we  have  cloeed  tbe  deal  with 
tbe  partleB  mentioned  above" 

It  is  claimed  on  the  part  of  the  defendant  that  notice  was  given  to 
the  plaintiff  some  time  previous  by  means  of  a  letter  addressed  to 
him,  which  the  plaintiif  testifies  that  he  did  not  receive,  and  it  ap- 
peared upK>n  the  trial  that  at  least  some  transactions  in  these  merchan- 
dise with  Hyde  &  Jacobson  took  place  as  early  as  March  28th,  but 
whether  before  or  after  the  writing  of  the  alleged  letter,  which  the 
plaintiff  says  he  did  not  receive,  the  record  does  not  show.  It  is  to  be 
observed,  however,  that  by  the  terms  of  the  contract  the  defendant 
only  agreed  to  give  the  plaintiff  an  "(^portunity,  before  accepting  such 
offer,  to  place  at  the  same  or  higher  prices" ;  and  it  cannot  be  doubted 
that  up  to  the  20th  of  April  all  of  the  goods  sold  by  the  plaintiff  were 
delivered  and  he  received  his  commissions  on  the  same,  so  that,  up  to 
the  time  of  the  termination  of  his  agency,  he  had  an  opportunity  to 
sell  "any  or  all"  of  the  goods  for  which  the  firm  of  Hyde  &  Jacobson 
had  contracted.  This  clause  of  the  contract  did  not,  we  assume,  con- 
template an  active  duty  of  searching  out  the  plaintiff  and  informing^ 
him  of  the  offer.  He  was  to  have  an  opportunity  of  selling  any  or  all 
of  the  goods  during  the  continuance  of  the  agency.  While  the  agency 
lasted  he  was  to  have  an  opportunity  to  sell  any  of  the  goods,  notwith- 
standing an  offer  to  the  defendants  for  the  same ;  but  there  was  no  con- 
tract binding  upon  either  party  to  continue  the  agency  for  any  given 
time,  and,  the  plaintiff  having  had  at  all  times  up  to  the  20th  day  of 
April  the  opportunity  of  selling  "any  or  all"  of  the  goods,  and  having 
been  paid  his  full  commissions  upon  all  sales  up  to  that  time,  we  find 
nothing  in  the  language  of  the  contract  which  extended  it  beyond  the 
will  of  the  defendant,  acting  in  good  faith,  and  paying  all  commissions 
earned  while  the  plaintiff  was  enjoying  the  opportunity. 
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No  fraud  is  alleged.  There  is  nothing  to  show  that  the  defendant 
did  not,  in  entire  good  faith,  write  a  letter  to  the  plaintiff  telling  him 
of  this  offer  of  Hyde  &  Jacobson ;  and  it  does  not  appear  that  the  lat- 
ter could,  by  any  possibility,  have  produced  as  good  an  offer  for  the 
goods.  His  mere  testimony  that  he  was  willing  and  able  to  perform  all 
of  the  conditions  is  not  evidence  that  he  could  have  produced  a  custom- 
er who  would  have  been  willing  to  equal  the  terms  offered  by  Hyde 
&  Jacobson.  Their  offer  not  <mly  to^  the  entire  stock,  agreeing  to 
pay  market  prices;  but  they  agreed  to  advance  the  money  to  pay  the 
notes  on  which  the  defendant  was  obligated,  and,  unless  the  plaintiff 
was  prepared  to  do  this,  the  defendant  had  a  perfect  right  to  dispose 
of  the  goods,  even  during  the  continuance  of  the  agency.  The  privi- 
lege promised  to  the  plaintiff,  in  the  event  of  an  offer,  was  to  have 
the  opportunity  to  place  "at  the  same  or  a  higher  price  the  goods  on 
which  an  offer  has  been  received" ;  and  the  testimony  of  the  plaintiff 
that  he  could  have  sold  the  same  in  the  course  of  time  for  equal  or  bet- 
ter prices,  assuming  it  to  have  this  probative  force,  is  not  equivalent 
to  evidence,  tiiat  he  could  have  provided  an  equally  advantageous  ar^ 
rangement  for  the  defendant,  and  that  is  what  the  spirit  of  the  con- 
tract clearly  requires.  He  had  the  opportunity  to  sell  the  goods  at 
equal  or  better  prices  up  to  the  20th  of  April.  He  was  paid  all  that 
he  had  earned  up  to  that  time,  and  there  is  no  evidence  that  he  could 
have  duplicated  or  bettered  the  offer  made  for  the  entire  stock ;  and 
under  all  of  the  circumstances  we  are  of  the  opinion  that  the  contract 
of  agency  bound  the  defendant  only  to  pay  the  commissions  earned  dur- 
ing the  time  that  the  i^aintiff  was  actually  engaged  in  an  effort  to  sell 
the  goods  before  the  termination  of  Ae  agency. 

The  suggestion  of  the  learned  trial  court  that  "it  appears  from  the 
evidence  that  the  goods  were  readily  salable,  and  it  is  reasonably  cer- 
tain that  plaintiff  could  have  sold  them  if  he  had  been  given  the  op- 
portunity," does  not  reach  the  essence  of  the  contract,  assuming  it  to 
have  been  continuous.  The  defendant  reserved  the  right  to  sell  un- 
less the  plaintiff  could  duplicate  or  better  the  offer ;  and  there  is  not 
a  particle  of  evidence  to  show  that  the  plaintiff  could,  within  any  rea- 
s(»iable  time,  have  sold  all  of  the  goods  for  the  then  market  prices,  or 
that  he  could  have  found  any  one  who  would  have  advanced  the  mon- 
ey to  pay  these  notes,  and  the  approving  of  credits  was  one  of  the 
things  specially  reserved  to  the  defendant.  The  plaintiff  was  not 
obliged  to  sell  all  of  the  goods.  He  was  not  bound  to  sell  any  of  them, 
and  the  contract,  lacking  in  elements  of  mutuality,  if  construed  to  con- 
tinue until  all  of  the  goods  were  scAd  on  the  part  of  the  defendant,  we 
conclude  that  it  is  merely  a  revocable  contract  of  agency  at  the  will  of 
either  party,  upon  the  performance  of  the  obligations  up  to  such  ter- 
mination. 

The  judgment  appealed  from  should  be  reversed,  with  costs.  All 
concur,  except  HOOKER,  J.,  who  dissents. 
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Dbcxnt  ahd  DnnuBUTiOH— PauoiTB  Brtixlsd  to  Taxs-— Pbrxbiotted 
Child. 

2  Ber.  St.  (Ist  Ed.)  pt  2.  &  6,  tit  1,  p.  ttS,  S  49,  as  amended  by  Laws 
1860,  p.  4a  c.  22  (3  Blrdsere'B  Ber.  St  [8d  ffid.]  p.  4021,  S  17).  proTldea 
that  wliere  a  testator  shall  have  a  child  bom  after  the  making  of  a  last 
win,  and  shall  die  leaving  such  child  neither  provided  for  nor  in  any  way 
mentioned  In  such  will,  such  <^i1d  shall  succeed  to  the  same  portion  ot 
testator's  eatete  as  would  have  been  distributed  to  It  if  testator  bad  died 
mtestate.  A  will  provided  that  If  testator's  wife  died  prior  to  himself, 
leaving  tssae  her  ^nrvlvlng,  then  on  bis  death  the  Interest  In  his  estate 
which  his  wife  would  bare  been  entitled  to  take,  if  living,  should  go  to  such 
Issue.  Held,  that  a  pbethnmoos  child  did  not  fall  wlthla  the  class  of 
dilldrea  mentlmied  In  the  will,  and  hence  was  ^titled  to  succeed  to  the 
same  portion  of  testator's  estate  as  would  have  been  distributed  to  it. 
bad  testator  died  Intestate. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  4fi;  Wills,  |  1086.] 

Appeal  from  Special  Term. 

Action  by  Edgar  J.  Stachelberg,  as  executor  of  the  will  of  Charles 
G.  Stachelberg,  decked,  a^inst  Linda  Stachelberg,  individually  and 
as  executrix  of  the  will  of  Charles  G.  Stachelberg,  deceased,  and  an- 
other. Judgment  for  Linda  Stachelberg  (62  Misc.  Rep.  32,  101  N.  Y. 
Supp.  178),  and  plaintiff  and  the  infant  defendant  appeal.  Revei^ed 
and  rendered. 

Argued  before  PATTERSON.  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Louis  Marshall,  for  appellant  Edgar  J.  Stachelberg. 
Edwin  Blumenstiel,  for  appellant  Charles  G.  Stachelberg. 
Charles  E.  Rusbmore,  for  respondent 

SCOTT,  J.  The  plaintiff  and  the  infant  defendant*  appeal  from  a 
final  judgment  sustaining  a  demurrer  to  the  cc«nplaint  The  com- 
plaint shows  that  Charles  G.  Stachelberg  died  in  the  city  of  New 
York  on  the  23d  day  of  April,  1900,  leaving  a  last  will  and  testament 
which  was  duly  admitted  to  probate.  His  wife,  the  defendant  Linda 
S.  Stachelberg,  survived  him.  The  infant  defendant,  Charles  G.  Stach- 
elberg, the  son  of  the  testator,  was  born  after  the  death  of  the  father 
and  in  September,  1900,  and  is  the  only  issue  of  the  marriage.  By  his 
will  the  decedent  left  all  of  his  estate  to  his  wife  if  she  should  sur- 
vive him,  and  she  has  already  received  a  considerable  part  of  the  prin- 
cipal and  practically  all  of  the  income.  The  plaintiff,  one  of  the  ex- 
ecutors of  the  will,  alleges  that  he  has  been  advised  that  the  infant  de- 
fendant was  unprovided  for  by  any  settlement,  and  neither  provided 
for  nor  in  any  way  mentioned  in  his  father's  will,  and  is  therefore  en- 
titled to  succeed  to  the  same  portion  of  his  father's  estate  as  would 
have  been  distributed  to  him  had  his  father  died  intestate.  Plaintiff, 
therefore,  asks  for  a  constniction  of  the  will,  and  an  accounting  by 
himself  and  his  coexecutrix,  Linda  S.  Stachelberg. 

The  statute  (8  Rev.  St  [1st  Ed.]  pt.  2,  c  6,  tit.  1,  p.  65,  §  49,  as 
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amended  by  chapter  82,  p.  40,  Laws  1869  [3  Birdscye's  Rev.  St  (3d 
Ed.)  p.  4031,  §  17])  reads  as  follows: 

"Wbenerer  a  testator  sball  bave  a  cblld  born  after  tbe  making  of  a  last  will, 
either  In  the  lifetime  or  after  tbe  death  of  satd  testator  and  shall  die  leaTing 
such  cblld,  so  afterborn,  unprovided  for  by  any  settlement,  and  neither  pro- 
vided for  nor  in  any  way  mentioned  In  such  will,  every  such  child  shall  suc- 
ceed to  the  same  portion  of  snch  parraf  s  real  and  personal  estate  as  wonld 
descend  or  have  been  distrlbnted  to  such  child  if  such  parent  had  died  Intes- 
tate, and  sball  be  entitled  to  recover  tbe  same  portion  from  the  devisees  and 
Ic^ateee,  in  proportion  to  and  out  of  the  parts  devised  and  bequeathed  them  1^ 
such  wlU." 

There  is  no  dispute  as  to  the  facts;  the  only  question  bein^  whether 
or  not  the  decedent's  posthumous  child  was  provided  for  or  in  any 
way  mentioned  in  his  will.  The  fourth,  fifth,  and  sixth  clauses  of  the 
will  are  the  only  ones  having  any  bearing  upon  the  question.  The 
fourth  clause  gives  all  of  the  testator's  estate  to  his  wife  absolutely. 
The  fifth  clause  provides  that: 

"In  case  of  the  death  of  my  said  wife  before  me,  leaving  lawful  Issne  her 
-surviving,  then  upon  my  death  the  Interest  In  my  said  estate  which  my  said 
wife  wonld  be  entitled  to  take  it  living  shall  belong  to  snch  issue  in  equal  pro- 
portions" 

The  sixth  clause  provides  that  if  his  wife  shall  die  before  the  testa- 
tor, leaving  no  lawful  issue  her  surviving,  his  estate  shall  be  divided 
in  accordance  with  the  provisions  of  the  laws  of  the  state  of  New  York 
controlling  and  governing  the  division  of  the  estates  of  intestates.  It 
is  obvious  that  if  the  infant  defendant  was  provided  for,  or  in  any  way 
was  mentioned  in  the  will,  such  provision  or  mention  must  be  found 
in  the  fifth  clause  heretofore  quoted  in  full.  Mention  is  certainly 
made  of  children  in  that  clause,  thus  showing  that  the  testator  had  in 
mind  the  possibility  that  he  and  his  wife  might  have  children ;  but  the 
children  there  mentioned  cannot  be  held  to  include  a  child  bom  after 
the  father's  death.  The  only  children  in  any  way  referred  to  are  nec- 
essarily such  as  might  be  bom  in  the  testator's  lifetime,  and  who  should 
survive  both  the  father  and  mother.  No  mention  of  any  children  is 
made,  except  by  way  of  provision  for  them,  and  no  provision  is  made 
for  any  child,  unless  the  mother -shall  die  before  the  father  and  shall 
leave  issue.  This  necessarily  excludes  any  child  bora  after  the  father's 
death.  It  is  not  sufficient  that  the  will  should  show  that  the  testator 
had  in  mind  the  possibility  of  children  bora  after  the  making  of  the 
will.  The  child  will  take,  unless  it  is  mentioned  in  some  way,  or  in- 
cluded in  some  class  that  is  mentioned.  If  a  testator  provided  that  at 
his  death  his  property  should  go  to  his  sons,  it  would  clearly  appear 
that  he  contemplated  the  possibility  that  he  might  have  children ;  but 
it  would  be  equally  clear  that  any  daughters  he  might  have,  born  after 
the  making  of  the  will,  would  be  in  no  way  mentioned  in  the  will.  Tlie 
case  of  Wormser  v.  Croce  (recently  decided  by  this  court)  120  App. 
Div.  287,  104  N.  Y.  Supp.  1090,  is  not  analogous.  We  found  there 
a  mention  of  afterborn  children  in  the  use  of  the  word  "family,"  which, 
as  we  considered,  included  and  applied  to  all  the  children  whom  the 
testator  might  leave,  whether  bora  before  or  after  the  making  of  the 
will  Reading  the  will  in  the  present  case  and  the  statute  together. 
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we  find  ourselves  forced  to  the  conclusion  that  the  infant  defendant 
did  not  fall  within  the  class  of  children  mentioned  in  the  fifth  clause 
of  the  will,  and  was  neither  provided  for  nor  mentioned  therein,  and 
is  therefore  entitled  to  succeed  to  the  same  portion  of  his  father's  es- 
tate as  would  have  been  distritmted  to  him,  had  his  father  died  in- 
testate. 

It  follows  that  the  judgment  must  be  reversed,  wilh  costs  to  the 
plainti£f  and  the  infant  defendant  payable  out  of  the  estate,  and  a  de- 
cree entered  in  accordance  with  the  prayer  of  the  complaint  All  cchi- 
cur. 


OAIL  T.  GAIIi. 

(Snpreme  Oonrt,  Spedal  Term,  Brie  County.  January,  190S.) 

1.  OOHIBAOTB-OonSIBUCIION— CoiTDmOHB  PBBOBDUIT»-niCB  OT  PUFOBIUIIOB 
— FAmnT  OF  OONSIDEBATIOR. 

Things  required  in  coDtracts  to  be  performed  on  a  certain  date  are  con- 
ditions precedent  to  tbose  to  be  performed  withont  date  fixed,  unless  ex- 
pressly q>eGifled  to  the  contrary.  Hence,  ff  the  day  for  payment  of  money 
is  to  or  may  happen  before  the  pwformanoe  of  the  consideration  for  such 
payment,  an  action  for  the  money  may  be  maintained  before  the  perform- 
ance of  such  cousideration. 

ii  Sahb— Iktbkt  oj  Pabties. 

Whether  a  thing  to  be  done  under  a  contract  la  a  condition  precedent 
to  the  performance  of  another  act,  whether  the  covenants  are  dependent 
one  upon  the  other  and  must  be  concurrently  performed,  or  are  independ- 
ent and  dUttlnct  as  to  time  of  performance,  dqwnds  upon  the  Intention 
Qt  the  parties,  to  be  ascertained  from  the  contract 

[Ed.  Note. — For  cases  In  point,  see  Cent^  Dig.  toL  11,  Contracts,  |  780.] 

&  Sahb— OoRTBAGT  tob  SETTLSicxnT  or  Deoxdsrt's  Estate. 

A  contract  for  Bettlem«rt  of  the  estate  of  a  decedent,  who  real  es- 
tate in  both  New  York  and  California,  between  defendant,  his  son,  and 
plalntlfr,  bis  widow,  provided,  amoDg  other  things,  that  defendant  sbonld 
pay  plaintiff  $60  per  month,  commendng  im  a  q>ecifled  date  and  contlnn- 
Ing  until  she  should  vacate  certain  priqp^rty,  and  that  plaintiff  should  re- 
lease and  quitclaim  to  defendant  her  dower  and  thirds  fn  all  of  the  real 
property  of  the  decedent ;  but  there  was  no  time  specified  for  -such  release 
or  conveyances.  PlaintUf  received  the  monthly  payments  for  over  two 
years,  and  complied  with  all  the  conditions  of  the  contract,  except  the 
release  or  conveyance  of  the  California  real  estate,  which  she  refused  to 
conv^,  claiming  a  one-half  interest  therein,  as  community  property,  un- 
der ibe  California  law.  Defendant  then  refused  to  contlnne  the  monthly 
purmoits,  and  plaintiff  subaequraatly  sued  for  the  payments'  past  due. 
Held,  that  plaintiff  need  not  plead  or  prove  perfonuanoe  of  the  covenant 
In  order  to  recover. 

Appeal  from  Municipal  Court  of  Buffalo. 

Action  by  Marty  T.  Gail  against  Adelbert  D.  Gail  for  certain  pay- 
ments due  under  a  contract  From  a  judgment  of  nonsuit,  plaintiff  ap- 
peals.  Reversed,  and  new  trial  ordered. 

Bartholomew  &  Bartholomew,  for  appellant 
August  Bedcer,  for  respondent 

BROWN,  J.  On  the  settlement  of  the  estate  of  J.  H.  Gail,  deceas- 
ed, on  the  SUth  day  of  June,  1904,  the  parties  to  this  action  entered  in- 
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to  a  written  agreement,  reciting  that  they  were  desirous  of  settling  af- 
fairs of  decedent,  making  distribution  of  his  property,  and  tiiat  de- 
fendant was  desirous  of  making  ample  provision  for  future  support 
and  maintenance  of  plaintiff,  his  mother,  and  it  was  agreed  that  de- 
fendant should  pay  plaintiff  the  sum  of  $50  per  month,  commencing 
on  the  6th  day  of  June,  1904,  and  continuing  until  she  should  vacate 
certain  premises  on  Richmond  avenue,  Buffalo,  payment  to  be  secur- 
ed by  mor^ge ;  that  first  party  should  have  all  household  furniture, 
etc.-,  of  decedent ;  that  all  personal  property  should  be  divided  in  cer- 
tain proporticm,  and  decedoit's  partnership  effects  shcnild  substantially 
go  to  defendant;  that  plaintiff  should  relea<%  and  quitclaim  to  defend- 
ant her  dower  and  thirds  in  all  of  the  real  property  of  decedent,  and 
should  execute  such  papers  as  might  be  necessary  to  effectuate  that 
purpose.  The  decedent  owned  considerable  real  estate  in  the  state  of 
New  York  and  certain  real  estate  in  the  state  of  California.  The  plain- 
tiff has  been  paid  all  of  the  monthly  payments  that  accrued  from  the 
6th  of  June,  1904,  to  December,  1906,  and  has  performed  all  conditions 
of  the  contract  to  be  performed  by  her,  except  that  she  has  executed  no 
conveyances  or  releases  of  the  California  real  estate.  Under  the  law  of 
California,  if  the  real  estate  in  that  state  was  community  property,  one- 
half  thereof  became  the  property  of  plaintiff  in  fee  on  the  death  of  J. 
H.  Gail,  and  at  all  times  from  June  29,  1904,  the  plaintiff  claimed  that 
she  owned  one-half  of  such  real  estate  in  fee.  Under  the  law  of  such 
state,  if  such  real  estate  was  the  separate  property  of  decedent,  plain- 
tiff became  vested  with  one-third  thereof  in  fee  on  death  of  decedent 
The  plaintiff  refused  to  convey  one-third  of  such  California  real  estate, 
and  defendant  refused  to  cohtinue  monthly  payments.  This  action  was 
brought  by  plaintiff  to  recover  nine  monthly  payments  accruing  since 
pecember  1,  1906.  The  defendant  answered,  alleging  that  ^aintiff 
had  failed  to  convey  her  interest  in  California  real  estate,  and  claims 
that  such  conveyance  is  a  condition  precedent  to  her  right  to  recover- 
the  monthly  payments.  The  trial  court  so  held,  and  rendered  juc^ment 
of  nonsuit 

It  is  a  seriously  controverted  question  as  to  precisely  what  plaintiff 
is  obliged  to  do  to  comply  with  her  covenant  to  "release  and  quitclaim 
to"  defendant  **her  dower  and  thirds  in  all  of  the  real  property"  of  de- 
cedent. The  plaintiff  contends  that  they  are  synonymous  terms,  and 
mean  the  common  dower  right  in  New  York ;  that  is,  use  of  c«)e-third 
of  real  estate  of  decedent.  The  defendant  contends  in  his  answer  that 
it  was  a  mistake  of  the  parties  to  use  this  language  in  the  contract; 
that  the  parties  meant  that  plaintiff  should  release  and  convey  all  her 
right,  titie,  and  interest  in  all  real  property;  and  alleges  that  the  con- 
tract should  be  amended  by  such  correction.  Upon  the  argument  of 
this  ai^>eal  he  contends  that  it  means  precisdy  what  it  says — "dower" 
in  New  York  real  estate,  and  "thirds  in  California  real  estate.  It  is 
very  doubtful  whether  the  parties  had  anything  in  mind  relative  to  the 
California  property  at  all  when  the  contract  was  made,  and  to  say  that 
the  parties  intended  that  the  adjustment  and  setUement  of  their  rights 
to  such  property  must  precede  the  defendant's  liability  to  make  the 
montiily  payments  is  assuming  a  fact  that  does  not  appear  to  have 
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been  established  in  the  court  below.  The  fact  that  defendant  has  been 
maldng  tiiose  monthly  payments  from  June,  1904,  to  December  1,  1906, 
is  quite  conclusive  that  he  then  did  not  intend  and  did  not  understand 
thait  he  was  to  make  no  payments  until  the  conveyance  or  release  of 
California  property  was  adjusted.  The  contract  provides  that  the 
payments  shall  be  made  monthly,  commencing  June  6,  1904.  This 
means  that  $50  becomes  due  on  the  6th  of  each  month.  The  date  of 
payment  is  fixed  and  certain.  The  time  when  plaintiff  is  to  release, 
etc.,  the  Qilifomia  property,  is  not  fixed.  It  is  left  uncertain.  There 
is  abundant  authority  that  those  things  required  in  contracts  to  be  per- 
formed on  a  certain  date  are  conditions  precedent  to  those  that  are  to 
be  performed  without  date  being  fixed,  unless  expressly  specified  to 
the  contrary ;  that,  if  day  for  payment  of  money  is  to  or  may  happen 
before  the  doing  of  the  thing  that  is  the  consideration  for  such  pay- 
ment, an  action  may  be  maintained  for  the  moneys  before  the  perform- 
ance of  such  consideration.  Whether  a  thing  to  be  done  under  a  con- 
tract is  a  condition  precedent  to  the  performance  of  some  other  act, 
and  in  point  of  time  must  be  first  performed,  whether  the  covenants 
are  dependent  one  upon  the  other  and  must  be  concurrently  performed, 
or  are  independent,  separate,  and  distinct  as  to  time  of  performance, 
depends  upon  the  intention, of  the  parties  to  be  ascertained  from  the 
contract.  Grant  v.  Johnson,  5  N.  Y.  247;  Acer  v.  Hotchkiss,  97  N. 
Y.  395 ;  Paine  v.  Brown.  37  N.  Y.  228 ;  Bruce  v.  Carter,  72  N.  Y.  616 ; 
Kirtz  v.  Peck,  113  K.  Y,  222,  21  N.  E.  130 ;  Glenn  v.  Rossler,  166 
N.  Y.  161,  50  N.  E.  785. 

The  fact  that  defendant  paid  those  monthly  payments  from  June 
6,  1904;  to  December  1,  1906,  without  exacting  performance  in  any 
manner  of  plaintiff's  covenant  relative  to  the  CsJifomia  real  estate,  is 
some  evidence  of  defendant's  interpretation  of  what  the  parties  intend- 
ed how  the  covenants  should  be  performed  in  point  of  time.  For  the 
purpose  of  making  provision  for  support  of  his  mother,  the  defendant 
agreed  to  pay  her  $50  on  the  6th  day  of  each  month,  whidi  covenant 
was  not  in  any  way  made  dependent  upon  the  delivery  of  a  release  by 
her  of  the  dower  and  thirds.  The  time  for  such  release  is  not  fixed. 
The  contract  is  silent  as  to  when  it  shall  be  delivered.  It  cannot  be 
said  from  the  contract  that  monthly  payments  should  not  be  due  until 
execution  and  delivery  of  release.  There  was  due  at  time  of  commence- 
ment of  this  action,  S^tember  4,  1907,  from  defendant  to  plaintiff, 
the  sum  of  $450,  nine  monthly  payments ;  and  it  was  not  incumbent  up- 
on plaintiff,  in  order  to  recover  for  those  monthly  payments,  either  to 
allege  or  prove  performance  of  the  covenant  relative  to  release  of  the 
California  property. 

The  judgment  of  nonsuit  must  be  reversed,  and  a  new  trial  ordered 
in  the  Municipal  Court. 
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BURKE  v.  CITY  OP  NEW  YOBK. 
(Baprane  Oonrt,  An>eUate  Temi.   February  T,  1908.) 

MuinOIPAI.  OOBPOUnonB— PDBOlIijn  or  QoOIHh-IjIABIIJTT. 

One  selling  to  a  city  a  tripod  can  recover  only  the  market  value,  shown 
by  what  the  city  could  have  purchased  It  for  In  the  market,  at  the  time 
plaintiff  made  the  purchase,  In  order  to  deliver  the  same  to  the  city. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  William  E.  Burke  against  the  city  of  New  York.  Prom  a 
judgment  for  plaintiff,  defendant  appeals.   Modified  and  affirmed. 

Argued  before  GILDERSJUEEVE,  P.  J.,  and  SEABURY  and 
GERARD,  J  J. 

Francis  K.  Pendleton  (Theodore  Connoly  and  Thomas  F.  Noonan, 
of  counsel),  for  appellant 
Enunet  J.  Murphy,  for  respondent. 

PER  CURIAM.  The  plaintiff  sold  to  the  defendant  a  split  tripod, 
for  which  he  claims  $220.  The  justice  gave  him  judgment  for  that 
sum,  with  interest  and  costs.  Defendant  appeals,  and  urges  as  the  sole 
ground  for  reversal  that  the  market  price  was  $198,  and  not  $220. 

The  only  witness  as  to  the  market  value  was  one  Weisker,  viho  testi- 
fied thus :  "Q.  What  was  the  market  value  of  such  an  instrument  on 
March  16,  1907?  A.  $220."  It  ai^ears  on  cross-examination,  how- 
ever, that  defendant,  at  the  time  plaintiff  made  the  purchase  of  the  tri- 
pod, in  order  to  deliver  same  to  defendant,  could  have  purchased  the 
same  in  the  market  for  $198.  Had  the  city  occasion,  at  this  tipie, 
to  replace  a  lost  tripod  of  the  kind  in  question,  it  could  have  bought 
the  same  in  the  market  for  $198. 

The  judgment  should  be  reduced  by  $22,  and,  as  thus  modified,  af- 
firmed, wiuout  costs  to  either  party. 


NEUSTAEDTBR  et  al.  t.  WIENER. 
(Supreme  Court,  Appellate  Term.   ITebruary  7,  1908.) 
GoinrrB— HuNiaPAi,  Ooun  of  New  Yobk— Subhusioh  of  Oohtbovbbst— 

AOBBD  STATBUEnT  OF  FACTS— PRAOTICB. 

Under  section  241  of  the  Municipal  Court  act  (Laws  1902,  p.  1560,  c  580). 
providing  that  "when  an  action  •  •  •  has  been  commenced  •  •  • 
the  parties  may  agree  upon  a  statement  of  the  facts,"  which  may  be  snb- 
mttted  to  the  court  In  writing,  accompanied  "with  the  affidavit  of  one 
or  more  of  the  parties,"  etc.,  where  the  affidavit  Is  made  by  plaintiffs'  attor- 
ney, the  statement  of  facts  Is  Insufficient,  and  the  court  has  no  Jurisdic- 
tion. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Isidore  Neustaedter  and  another  against  Reuben  Wiener. 
From  a  judgment  for  defendant,  plaintiffs  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 
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Morris  Cukor,  for  appellants. 
Herman  Roth,  for  respcmdent 

GH^DERSLEEVE,  P.  J.  The  pleadings  m  this  case  were  verified. 
Upon  the  day  of  trial  the  case  was  submitted  upon  an  agreed  statement 
of  facts.  The  court  below  found  for  defendant   Plaintiffs  appeal. 

Section  241  of  the  Municipal  Court  act  (Laws  1902,  p.  1560,  c.  680) 
provides  as  follows: 

"Wlien  an  action  or  nimmai7  proceedtag  has  been  commenced,  according 
to  the  proTlBlonB  of  this  act,  vpm  Its  b^ng  reached  for  trial,  the  parties,  being 
of  full  age.  may  agree  upon  a  statranent  of  the  facts  upon  which  the  contro* 
Tersy  depends,  and  may  present  a  wrtttm  snbmlsidon  thereof  to  the  coart 
Sndi  statement  must  be  accompanied  with  the  affidavit  of  one  or  more  of  the 
parties  to  the  effect  that  the  controv^^  Is  real  and  that  the  submission  is 
made  In  good  faith  for  the  purpose  of  determining  the  rights  of  the  parties." 

The  affidavit  in  the  case  at  bar  is  made  by  tiie  attorney  for  the  plain- 
tiffs. This  renders  the  statement  of  facts  insufficient  (Bloomfield  v. 
Ketcham,  96  N.  Y.  667),  and  deprives  the  court  of  jurisdiction  (Pol- 
lock V.  Piatt,  49  Misc.  Rep.  635,  97  N.  Y.  Supp.  990;  Weinstein  v. 
Douglas,  61  Misc.  Rep.  669,  101  N.  Y.  Supp.  261 ;  Lax  v.  Fourteenth 
Street  Store,  49  Misc.  Rep,  627,  97  N.  Y.  Supp.  396). 

Judgment  reversed,  without  costs,  and  a  new  trial  ordered.  All 
concur. 


SCHWARTZ  T.  INTBBURBAN  BT.  BT.  GO. 

(Supreme  Cktort,  Appellate  Term.   February  7.  1908.) 

1.  Appeal— PBKSina>TioK»—TBiAi.—CAijERDu8—DAn  or  Issux. 

Where  t>otb  parties  served  notice  of  trial  tor  the  April,  1905,  term,  Is- 
sue having  been  Joined  In  January,  1903,  It  would  be  presumed  that  the 
case  was  placed  on  the  calendar  as  of  the  date  of  Issue,  as  required  by 
Code  Civ.  Proc.  f  977. 

2.  Oonsrs— Rules. 

A  rule  of  the  City  Court  of  Mew  York,  promulgated  in  190S,  requiring 
llttsants  having  causes  on  the  general  calendar  to  file  a  new  note  of  Issue 
In  order  to  have  their  cases  appear  on  the  general  calendar  of  the  court, 
was  Invalid. 

8.  Sjuu— DiautssAL  FOB  Failubb  to  Pboseoutb— Rbstobatior  to  Oax-erdab. 
Issue  having  been  Joined  on  January  24, 1903,  notice  of  trial  was  served 
by  both  parties  for  the  April,  1909,  term  of  the  City  Court;  but  the  case 
was  dropped  from  the  general  calendar  because  of  plainUff'a  failure  to  file 
a  new  note  of  Issue,  in  accordance  with  an  Invalid  rule  of  the  court  adopt- 
ed in  1903.  Held,  that  since,  under  Code  Civ.  Proc.  S  977,  requiring  that 
all  causes  ^ail  be  placed  oa  the  calendar  aa  of  the  date  of  issue,  the  cause 
under  the  note  of  issue  filed  In  March,  1905,  would  thereafter  have  appear- 
ed on  the  general  calendar  and  reached  the  day  calendar  in  due  course 
prior  to  younger  issues,  except  for  the  Invalid  rule,  there  being  no  evidence 
that  Issues  of  younger  date  than  January,  190B,  were  tried  prior  to  the 
filing  ot  the  note  of  Issue  In  March,  19(KS,  it  was  error  for  the  court  to  dis- 
miss plalntUt's  complaint  for  failure  to  prosecute,  and  to  refuse  to  restore 
the  case  to  the  calendar. 

Appeal  from  City  Court  of  New  York. 

Action  by  Elias  Schwartz  against  the  Interurban  Street  Railway 
Company.  From  two  orders  of  the  New  York  Gty  Court,  one  grant- 
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ing  defendant's  motion  to  dismiss  for  faflure  to  prosecute,  and  the 
other  denying  plaintiff's  motion  to  restore  the  cause  to  the  calendar, 
plaintiff  appals.  Reversed,  and  case  restored  to  the  calendar. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 

Adol{^  Cohen  (William  Barnes,  of  counsel),  for  appellant 

Henry  A.  Robinson  (Bayard  H.  Ames,  of  counsel),  for  respondent 

GILDERSLEEVE,  J.  Issue  in  this  case  was  joined  on  January  24, 
1903.  A  note  of  issue  was  not  filed  until  March  7, 1905,  on  which  day 
plaintiff  served  a  notice  of  trial  for  the  April,  1906,  term.  Hie  defend- 
ant served  a  cross-notice  of  trial  for  said  term  on  Mardi  18,  1905. 
The  case  should  have  been,  and  presumably  was,  placed  upon  the  cal- 
endar as  of  the  date  of  issue,  viz.,  January  24,  1903,  Section  977, 
Code  Civ.  Proc  In  the  summer  of  1906  the  City  Court  promulgated 
a  rule  requiring  litigants  having  causes  on  the  general  calendar  to  file 
a  new  note  of  issue,  in  order  to  have  their  cases  appear  upon  the  gen- 
eral calendar  of  that  court  This  rule  was  an  invalid  one.  Rauchberg- 
er  V.  Int.  St  Ry.  Co.,  62  Misc.  Rep.  618,  102  N.  Y.  Supp.  661.  The 
plaintiff's  attorney,  however,  endeavored  to  file  a  new  note  of  issue, 
and  his  managing  clerk  made  one  and  gave  it  to  another  clerk  to  file 
with  the  clerk  of  the  City  Court,  and  upon  the  record  book  of  the 
plaintiff's  attorney  there  appears  an  entry  of  the  filing  of  such  note  of 
issue  on  August  31,  1905.  Upon  attempting  again  to  comply  with 
the  rule  in  1906,  however,  the  plaintiff's  attorney  was  informed  by  the 
clerk  that  the  latter  note  of  issue  could  not  be  accepted,  for  the  reason 
that  none  had  been  filed  in  1905.  After  the  appellant's  attorney  as- 
certained that  the  case  was  not  on  the  calendar,  it  appears  that  he 
used  due  diligence  in  his  efforts  to  have  it  restored. 

The  situation  is  this :  If  no  issues  of  a  younger  date  than  January, 
1903,  were  tried  prior  to  the  filing  of  a  note  of  issue  in  March,  1905, 
and  there  is  no  evidence  that  there  were,  such  prior  issues  could  not 
be  reached  in  regular  order  and  disposed  of  previous  to  the  present 
case,  without  the  case  having  appeared  upon  the  day  calendar,  as  sec- 
tion 977  of  the  Code  of  Civil  Procedure  provides  that  all  causes  shall 
be  placed  upon  the  calendar  as  of  the  date  of  issue.  Thus,  when  the 
note  of  issue  was  filed  in  March,  1905,  this  cause  would  thereafter  have 
appeared  upon  the  general  calendar,  and  reached  the  day  calendar  for 
disposal  in  due  course,  prior  to  younger  issues,  except  for  the  invalid 
rule  aforesaid,  which  practically  struck  it  from  the  calendar  in  1905. 
This  case,  therefore,  falls  within  the  case  of  Rauchberger  v.  Int.  St 
Ry.  Co.  supra,  where  the  court  said : 

"It  would  seem  that  tbe  only  neglect,  If  any  there  was,  with  which  the 
plaintltE  is  properly  chargeable,  was  In  bis  failure  to  file  a  new  uote  of  Issue 
Id  accordance  with  the  proTlsIona  of  tbe  rule  adopted  by  tbe  Justices  of  the 
City  Court  In  the  year  1905.  •  •  •  There  Is  nothing  In  the  record  to  show 
that  Isaaes  younger  than  those  in  the  case  at  bar  were  reached  and  tried  In 
1900." 

We  also  there  held  that,  under  such  circumstances  and  in  a  case 
where  the  statute  had  run  against  plaintiffs  cause  of  action,  as  it  has 
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in  the  case  at  bar,  a  dismissal  of  the  complaint  was  too  severe  a  pun- 
ishment to  be  imposed. 

Orders  reversed,  with  disbursements,  but  without  costs,  and  case 
restored  to  the  calendar  of  the  City  Court ;  date  of  trial  to  be  fixed  by 
that  court  All  concur. 


BBOWN  et  Bl.  T.  OROSSMAN  et  aL 

(Supreme  Gonrt,  Appellate  Term.   February  7*  1906.) 

1.  Saubs— AoTZON  n>B  Pbicb— Pbiua  VAca  Case. 

Where,  In  an  action  tor  the  price  of  goods  alleged  to  have  been  sold 
to  defeodanta,  plaintiffs  offered  eTldence  that  the  goods  were  ordered  by 
deteudants,  and  delivered  at  their  request  to  another  concern,  occiu>ylng 
a  part  of  the  loft  occupied  by  defendants,  plaintiffs  established  a  prima 
fade  case. 

IBi.  Note.— For  cases  in  point,  see  Cent  Dls.  toL     Bales,  H  30C6-1069.] 

i.  New  TbiaI/— ConnjOTiNO  Bvzdknob. 

Where  the  facts  were  sharply  contested,  and  reasonable  men  might  dif- 
fer as  to  the  result  which  might  have  been  reached  by  the  Jury,  the  court 
should  not.  In  the  exercise  of  its  discavtion,  set  aside  the  verdict  as  against 
tlie  weight  of  the  evtdenc& 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  87,  New  Trial,  H  144- 
145.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Louis  Brown  and  another  against  Fannie  Grossman  and 
another.  From  an  oxder  of  ilie  New  York  City  Court,  setting  aside  a 
verdict  in  favor  of  i>laintiffs,  and  from  a  Judgment  dismissing  the 
complaint  on  the  merits,  plaintiffs  appeal.  Reversed,  and  verdict  re- 
instated. 

Argued  before  GIUDERSLEEVE,  P.  T.,  and  SEABURY  and 
GERARD,  JJ. 

Gainsbun^  &  Solomon  (I.  Gainsburg,  of  counsel),  for  appellants. 
Harvey  C.  Price  (Morris  I.  Price,  of  counsel),  for  respondents. 

PER  CURIAM.  The  action  was  brought  to  recover  an  alleged  bal- 
ance due  upon  certain  merchandise,  which  plaintiffs  claim  they  had 
sold  to  defendants.  The  answer  was  a  general  denial.  Plaintiffs'  con- 
tention on  the  trial  was  that  the  goods  were  ordered  by  the  defendants, 
and  delivered  at  defendants'  request  to  another  concern,  who  occupied 
a  part  of  the  k)ft  occupied  by  defendants.  The  plaintiffs  made  out 
a  prima  fade  case,  and  the  granting  of  a  motion  to  dismiss  the  com- 
plaint was  not  justified.  The  facts  were  sharply  contested  upon  the 
trial,  and  reasonable  men  mig^t  differ  as  to  the  result  that  ought  to 
have  been  reached  by  the  jury.  In  such  a  case  the  court  ought  not,  in 
the  exercise  of  its  discretion,  to  set  aside  the  verdict  reached  as  against 
the  weight  of  evidence.  We  think  that  the  discreti(»i  of  the  learned 
trial  justice  was  improperly  exercised,  and  that  the  order  setting  aside 
the  verdict  should  be  reversed. 

Order  and  judgment  reversed,  with  costs,  and  verdict  reinstated. 


Digitized  by  Google 


664 


108  NEW  TOBK  SUFPLBUENT 
ud  US  Nnr  ToA  SUte  Rvorter 


(Sup.  Ct 


FEOPIiB  ex  Tel.  BBENNAN  T.  HAFFBN,  Boron^  Prestdent 

(Snpnme  Court,  Appellate  DlTlslon,  Ftrat  Department  Febmary  7.  1B0&> 

1.  Mandamus— Pbacjtice— Reg uuuBiTT. 

A  proceeding  by  wblch,  on  papers  entitled  "People,  on  Relation  of 
T.  H.,  Pretident  of  Borough  of  B.,"  and  on  an  order  to  show  cann  and 
affldavlta,  a  peremptory  order  to  Issue  a  permit,  wblch  was  all  that  was 
asked  fbr,  le  granted,  1b  wholly  irregular;  the  order  not  being  a  maudatorr 
Injunction,  a  mandamna^  or  an  order  for  a  miin^<^ntTig. 

2b  Suae— AFFinATiTB. 

On  application  tm  mandamua,  not  only  shonld  the  affldavit  of  defend- 
ant be  accepted  as  a  return,  but  an  affldftTlt  replying  thereto  bbonld  not 
be  received. 

Appeal  from  Special  Term. 

Proceedings  bjy  the  people,  on  the  relation  of  Midiael  Brennan, 
ufainst  Louis  F.  HaiTen,  president  of  the  borough  of  the  Bronx. 
rrom  an  order  directing  defendant  to  issue  a  permit,  he  appeals.  Re* 
versed,  and  moticm  denied. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Theodore  Connoly,  for  appellant. 
Lawrence  £.  Frendi,  for  respcmdent 

SCOTT,  J.  The  defendant  appeals  from  a  peremptory  order,  made 
upon  an  order  to  show  cause  and  affidavits  requiring  the  defendant  to 
issue  a  permit  to  Michael  Brennan,  designated  as  the  relator,  authoriz- 
ing him  to  move  a  building  along  and  across  certain  highways  in  the 
borough  of  the  Bronx,  in  tfie  city  of  New  York.  There  is  no  author- 
ity for  granting  such  an  order  in  this  form.  It  is  not  made  in  any  ac- 
tion or  recognized  form  of  special  proceeding,  and  is  neither  a  man- 
datory injunction,  nor  a  mandamus,  nor  an  order  for  a  mandamus. 
The  papers  are  entitled  "People  of  the  State  of  New  York,  upon  the 
Relation  of  Michael  Brennan,  v.  Louis  F.  Haffen,  President  of  the 
Borough  of  the  Bronx,"  which  seems  to  indicate  that  the  so-called 
relator  intended  to  apply  for  a  mandamus.  He  asked,  however,  only 
for  a  peremptory  order,  and  that  is  what  was  granted.  If  the  proceed- 
ing had  been  treated  as  an  applitation  for  a  mandamus,  tta  affidavit 
of  the  defendant  should  have  been  accepted  as  a  return,  and  it  woidd 
have  been  ^regular  and  improper  to  receive,  as  was  done,  an  affidavit 
from  the  so-called  relator  replying  to  the  (tefendant's  affidavit  The 
proceeding  was  wholly  irregular,  and  the  order  unauthorized.  Fur- 
thermore, it  was  erroneous.  The  question  involved  and  sought  to  be 
raised  was  expressly  decided  by  this  court,  adversely  to  the  relator's 
contention,  in  Matter  of  Ewing,  119  App.  Div.  889,  105  N.  Y.  Supp. 
1137,  affirming  an  order  of  Mr.  Justice  O'Gorman  refusing  a  similar 
application,  although  in  that  case  the  relator  adopted  a  proper  form  of 
procedure. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs.  All  concur. 
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JAMBS  REIIiLT  REPAIR  &  SUPPLT  CO.  T.  GALLAGHER  et  a1. 

(Snprane  Conr^  Appelate  Tram.  Febmai?  7,  1008.) 

1.  PABTifKBaaiP— DriDBifcB— Adhissibilitt— HoLDiNO  Odt  as  Pabtneb. 

In  an  actloa  against  two  as  partners  for  labor  and  materials  famished, 
the  lasne  hdinc  whether  Q.  had  held  himself  out  as  a  partner  when  the 
materials  mre  furnished,  it  was  error  to  receive  In  erUeace  a  statement, 
made  by  the  other  partner  before  the  partnership  existed,  that  6.  was  to 
become  bis  partner. 

[Ed.  Note^For  cases  In  point,  see  Cent  Dig.  vol.  88,  Partnership,  H 
60,  78.] 

2.  SUCB— SumoisiTGT. 

In  an  action  against  two  as  partners  for  labor  and  matolals  fnmtohed, 
evidence  held  insufficient  to  show  that  defendant  G.  was  a  partner  when 
the  materials  were  famished. 

[Ed.  Note.— For  eases  In  point,  see  Cnt  Dig.  voL  80;  PartDetsblp,  H 
75-*l.] 

8.  SAKB— OONTHIPLATCD  PABTIfEBS— I/IABILXTT. 

In  an  action  against  two  as  partners  for  materials  famished,  where  de- 
fendant G.  was  not  a  partn»  when  the  materials  were  fnralBbeid  the  other 
partner,  but  merely  contemplated  becoming  a  purtner,  he  was  not  liable 
as  a  partDOT  therefor. 

Appeal  from  City  Court  of  New  Yoric,  Trial  Term. 

Action  by  the  James  Reilly  Repair  &  Supply  Company  against  Pat- 
rick Gallagher  and  another.  From  a  judgment  for  plaintiff,  and  an 
order  denying  a  new  trial,  defendant  GaUagher  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and  GER- 
ARD, JJ. 

Straley  &  Hasbrouck,  for  appellant. 
Wilber,  Norman  &  Kahn,.for  respondent 

SEABURY,  J.  The  plaintiflF  brought  this  action  against  the  defend- 
ants John  Lynn  and  Patrick  Gallagher,  as  copartners  doing  business 
under  the  firm  name  and  style  of  the  Progress  Manufacturing  Com- 
pany, to  recover  for  services  rendered  and  materials  furnished  between 
December  12.  1905,  and  May  21,  1906.  The  defendants  answered  by 
a  general  denial,  and  the  defendant  Gallagher  alone  appeared  to  defend 
the  action.  The  defendants  became  copartners  on  January  24,  1906. 
The  order  for  the  work  and  materials  was  placed  prior  to  this  time,  and 
all  transactions  were  had  with  the  defendant  Lynn.  It  is  perfectly 
clear  from  the  evidence  that  the  plaintiff  did  not  contract  with  the  co- 
partnership, or  upon  the  faith  of  Gallagher's  connection  with  it  The 
work,  which  the  plaintiff  was  employed  to  do,  was  in  relation  to  two 
advertising  signs,  and  the  work  upon  one  of  the  signs  was  completed  in 
the  early  part  of  December,  1905.  A  witness  who  was  in  the  employ 
of  plaintiff  testified  as  follows: 

"I  andertook  to  do  that  work  for  Hr.  I^na  when  he  ordered  It,'  and  went 
right  ahead  with  It  I  had  done  considerable  work  on  It  befwe  the  24th  of 
January,  1906." 

The  question  at  issue  upon  the  trial  was  whether  Gallagher  had  held 
himself  out  as  a  partner.   Upon  this  issue  a  witness  called  on  behalf 
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of  the  plaintiflf  was  permitted  to  testify,  over  the  objection  and  excep- 
tion of  the  defendant,  to  a  conversation  with  Lynn,  in  which  Lynn  was 
alleged  to  have  stated  that  Gallagher  "was  to  become"  his  partner  in 
his  business.  This  testimony  was  incompetent.  The  declaration  of 
Lynn,  made  before  any  copartnership  existed,  that  Gallagher  "was  to 
beccnne"  his  partner,  was  not  binding  upon  Gallagher,  or  ccxnpetent  evi- 
dence upon  the  issue  as  to  whether  a  a^rtnership  existed  between 
Gallag^her  and  Lynn. 

Wmle  the  admission  of  this  testimony  requires  a  reversal  of  the 
judgment,  a  broader  view  of  the  case  satisfies  us  that  the  plaintiff  fail- 
ed to  establish  any  cause  of  action  against  the  defendant  Gallagher. 
The  case  was  submitted  to  the  jury  upon  the  theory  that  Gallagher  had 
held  himself  out,  or  permitted  himself  to  be  held  out,  as  a  partner. 
This  theory  had  no  application  to  this  case,  inasmuch  as  there  was  no 
evidence  to  show  that  the  plaintiff  contracted  with  the  partnership,  or 
upon  the  faith  of  such  holding  out.  Thompson  v.  First  National  Bank 
of  Toledo.  Ill  U.  S.  529,  4  Sup.  Ct  689,  28  L.  Ed.  607;  Central  Qty 
Savings  Bank  v.  Walker,  66  N.  Y.  424 ;  Cassidy  v.  Hall,  97  N.  Y.  169. 
The  most  favorable  •construction  which  can  be  put  upon  the  evidence, 
from  the  plaintiff's  standpoint,  is  that  the  plaintiff  contracted  with 
"Lynn  while  the  latter  had  in  contemplation  a  partnership  with  Galla- 
gher, which  was  subsequently  entered  into.  Under  these  circumstances, 
the  defendant  Gallagher  is  not  liable  as  a  partner  for  the  debts  which 
Lynn  contracted  prior  to  the  formation  of  the  partnership. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event  Alt 
concur. 


DSOIBT  V.  NBfW  TOBK  OITT  BY.  Oa 

OBupEcme  Court  Appellate  Tenn.  Jannaiy  81,  1906.) 

Anuz/— RjEViBw— Disposmon  of  dAun. 

Where  an  action  1b  tried  before  tbe  banding  down  of  opinions  In  other 
caaoB*  tbe  law  of  ^Ich  would  Illumine  the  can  already  tried,  the  appel- 
late court  wUl,  oa  ainteal  from  soeh  caw,  reverse  and  rmand  for  a  new 
trial 

[Ed.  Note.— For  cases  In  point  aee  Gent  Dig.  voL  8,  Appeal  and  Error. 
H  4597-4620.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Gussie  Demby  against  the  New  York  City  Railway  Com- 
pany to  recover  a  penalty  for  refusal  to  accept  a  transfer.  From  a 
judgment  for  plaintiff,  defendant  appeals^  Reversed,  and  new  trial 
ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  McCALL  and  FORD, 
JJ. 

James  L.  Quackenbush  (Hemy  F.  Gannon,  of  counsel),  for  appel- 
lant 

B.  M.  Komroff,  for  respondent 
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PER  CURIAM.  This  action  to  recover  a  penalty  for  refusing  to 
accept  a  transfer  was  tried  before  the  decisions  of  the  Appellate  Divi- 
sion in  Nicholson  v.  N.  Y.  City  Ry.  Co.,  118  App.  Div.  858,  103  N. 
Y.  Supp.  695,  and  Kelly  v.  Same,  119  App.  Div.  S23,  104  N.  Y.  Supp. 
661.  The  plaintiff  obtained  judgment,  and  the  defendant  appeals. 

The  testimony  herein  is  of  such  a  character  that  we  think  the  inter- 
ests of  justice  require  a  new  trial  ^ould  be  had,  illumined  by  the  law 
as  declared  by  the  opinions  handed  down  in  the  cases  above  dted.  Oth- 
er grounds  urged  by  the  appellant  are  worthy  of  discussion,  but  need 
not  be  now  considered,  in  view  of  the  conclusicm  reached. 

The  judgment  should  be  reversed,  and  a  new  trial  orderecl,  with 
costs  to  abide  the  event. 


TRIMBLE  T.  DAKAHAB. 
(Snprone  Ckmrt,  Atvellate  Term.   February  7,  1908.) 

LUIDLOBD  AND  TEHAIfT— DEPOBTE  TO  SXOUU  BKnT--EtlOHT  OT  lASSXI  TO  Ds- 

FOSIT. 

Where  a  lessee  depostta  $116.67  as  security  for  tbe  rent  for  the  last 
montli  of  tlie  term,  to  b&  forfeited  upon  failure  to  comply  with  auj  of  the 
covenants  of  tbe  lease,  and  he  is  subsequently  dispossessed,  and  the  lessor 
leases  the  prvunlseB  for  the  balance  of  the  tenn  at  a  loss  to  him  of  $16.66, 
ttie  lessee  Is  enfltled  to  the  balance  of  hla  depoeit 

[Ed.  Note.r-F<tt  eases  In  point,  see  Omt  Dig.  voL  82,  Landlord  and  Ten* 
ant,  t  747.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Acticm  by  Joseph  Trimble  against  John  A.  Danahar.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  I.,  and  SEABURY  and  GER- 
ARD, JJ. 

Robert  hyoa,  for  appellant 
James  F.  Higgins,  for  respondoit. 

PER  CURIAM.  The  plaintiff  sued  to  recover  $116.67,  which  he 
deposited  with  the  defendant  under  a-  lease  which  provided  that  this 
sum  should  be  applied  to  the  payment  of  the  rent  of  the  last  month  of 
the  term,  but  that  "the  same  to  be  forfeited  upon  failure  to  comply 
with  any  of  the  within  covenants/'  The  plaintiff  was  dispossnsed,  and 
the  defendant  leased  tbe  premises  for  tiie  balance  of  the  term  at  a  loss 
to  him  of  $16.66.  Upon  the  facts  proved  the  plaintiff  was  entitled  to 
judgment  for  the  sum  of  $100.01,  and  judgment  for  the  defendant  was 
miproperly  entered. 

Judgment  reversed,  and  new  trial  ordered,  with  coste  to  appellant 
to  abide  the  event. 
lOSN.m— 42 
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8GHBBIBBB  T.  EELLBR  MECHANIGAXi  BNQBATING  Ca 

(Sapreme  Court,  Appellate  T&eta.  Febmary  7,  1908.) 

AazemiBifTa— Tbansteb  of  Pdtube  Waqe&— SIiteot. 

An  employe  directed  ble  employer  to  pay  to  a  tblrd  person,  a  creditor,  a 
apedfled  part  of  his  we^ly  salary  until  a  spedfled  snm  bad  been  paid. 
The  employer  complied  with  It  by  paying  sodi  part  tm  two  wedcs,  when 
the  employ^  revoked  the  order.  The  employer  made  no  arransonent  wltb 
the  third  person,  and  the  order  of  the  employ^  was  not  delivered  to  blm. 
Seld,  that  the  order  of  the  employ^  was  a  mere  direction,  revocable  by  him 
at  will. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  voL  4,  Aaslgnments,  8  160.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh  Dis- 
trict. 

Action  by  Ernest  Schreiber,  administrator  of  Adolph  Schreiber,  de- 
ceased, against  the  Keller  Mechanical  Engraving  Company.  Prom  a 
ju<^^ent  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GILDERSLEEVE.  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 

Liebmann,  Naumberg  &  Tanzer,  for  appellant. 
Reno  R.  Billington,  for  respondent. 

SEABURY,  J.  This  judgment  must  be  reversed,  because  the  plain- 
tiff failed  to  establish  any  liability  to  him  on  the  part  of  ^e  defendant 
The  plaintiff  is  the  administrator  of  Adolph  Schreiber.  Warman  was 
indebted  to  Adolph  Schreiber  in  the  sum  of  $280.  Warman  was  an 
officer  of  the  defendant  company,  from  which  he  drew  a  weekly  sal- 
ary of  $36,  and  to  which  he  was  indebted  in  a  sum  in  excess  of  92ff0. 
On  July  25,  1907,  Warman  wrote  the  defendant  as  follows : 

"Keller  Mecbaalcal  Engraving  Co.,  City :  Please  pay  to  the  order  of  Adolph 
Schreiber  ten  dollars  ($10)  each  week  from  my  salary,  the  snm  of  ($280)  two 
hundred  and  eighty  dollars,  or  not  exceeding  tw^^-elght  we^." 

On  July  25,  1907,  in  reply  to  this  letter,  the  defendant  wrote  as  fel- 
lows: 

"W.  A.  Warman-— Dear  Sir :  We  .have  your  letter  of  the  2Sth  InstmctlDK  as 
to  pay  ten  dollars  ($10)  each  week  from  your  salary,  to  the  amount  of  and  not 
exceeding  two  hundred  and  eighty  ^280),  to  Adolph  Schreiber.  Tonr  requeat 
will  be  cwnplied  with." 

On  July  28,  1907,  the  defendant  drew  its  check  for  $10  to  the  order 
of  Warman,  who  indorsed  and  delivered  it  to  Schreiber.  On  August 
4,  1907,  the  defendant  drew  its  check  for  $10  to  the  order  of  Schreiber 
and  delivered  it  to  him.  On  August  11,  1907,  Warman  revoked  the 
order  which  he  had  given  to  the  defendant,  and  no  further  payments 
were  made  to  Schreiber.  The  trial  justice  excluded  evidence  of  this 
revocation,  and  awarded  judgment  against  the  defendant  and  in  favor 
of  the  plaintiff  for  $260. 

There  is  no  legal  basis  upon  which  this  judgment  can  be  sustained. 
The  defendant  was  not  indebted  to  Schreiber,  nor  had  it  made  any 
agreement  of  any  character  with  him.  As  the  employer  of  Warman^ 
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the  defendant  disposed  of  the  salary  due  Warman  in  the  manner  di- 
rected by  him.  Nor  can  the  judgment  be  sustained  upon  the  theory 
that  the  original  order  of  Warman  to  the  defendant  was  an  equitable 
assignment  of  $10  per  week  from  Warman's  salary.  The  order  did 
not  appropriate  any  fund  to  the  use  of  Schreiber,  por  was  the  order 
delivered  to  him,  nor  was  there  any  amount  then  due  from  the  de- 
fendant to  Warman,  which  could  be  applied  in  executing  the  order 
after  it  had  been  revoked  by  Warman.  The  order  which  Warman 
wrote  was  a  mere  direction,  revocable  by  hipi  at  will.  Kelly  v.  Rob- 
erts, 40  N.  Y.  432,  441 ;  ^tna  National  Bank  v.  Fourth  National 
Bank,  46  N.  Y.  82,  92.  7  Am.  Rep.  314. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event.   All  concur. 


BAI/riMORE  ft  O.  B.  CO.  T.  LA.  DUE  et  tX 
(Supreme  Conrt,  Appellate  Term.  February  7,  100&) 

1.  Oabxhu— IinxBsxAXB  Oohhugb  Acr--<}HAiGnB— OosnMrr  BAm-EvimnoE 

— PLEA.DZHO. 

By  reqairing  the  fixing  and  publication  of  freight  rates  to  be  durged  br 
C(Hninon  carriers,  the  Interstate  commerce  act  sopplles  prima  facie  erldmce 
of  the  contract  rat^  which  can  only  be  orercome  by  averment  In  avoidance 
thereof. 

2.  BaUS— RXASON ABUl  OHASOI. 

A  freight  charge  made  by  a  common  carrier  which  ccmforms  to  the  sched- 
ule of  rates  repaired  to  be  fixed  and  published  by  the  Interstate  oommtfce 
act  Is  prima  fade  a  reasonable  chaise. 

&  SAUE— AOBBEUEKT  AS  TO  BATBB— TaUDITT— BUBDKIT  OF  PBOOr. 

Where,  In  an  action  by  a  carrier  against  a  consignee  for  freight  charges 
based  on  the  schedule  filed  with  the  Interstate  Commerce  Oommlssion, 
defendant  connterclalmed  for  prior  charges  exacted  by  defendant  In  ex- 
cess of  the  rates  fixed  by  an  agreement  between  the  parties,  valid  before 
the  passage  of  the  Interstate  commerce  act,  plaintUf  had  the  burden  of 
showing  that  the  agreement  was  contraiy  to  the  provisions  of  the  act 

^  Sake. 

An  agreement  by  a  carrier  to  transport  freight  at  lower  rates  than  those 
filed  with  the  Interstate  Commerce  Gommlsalon  is  Illegal. 
[Ed;  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  9,  Carriers.  {  865.] 
&  Same. 

Where  It  appeared  that  local  freight  rates  had  been  filed  with  the  In- 
terstate Commerce  Commission,  but  there  was  no  proof  that  no  throngh 
rate  bad  been  filed,  an  agreement  by  a  carrlw  to  transport  at  a  rate  less 
than  tbe  local  rates  was  not  shown  to  be  Illegal,  tboagb.  If  no  through  rate 
bad  been  filed,  the  local  rate  would  control. 

[Ed.  Note^For  cases  In  pc^t  see  Cent  Dig.  vol.  9,  Carrtem;  |  8^3 
6.  Saub. 

Where  a  carrier  failed,  because  of  Inconvenience  or  Inability,  to  trans- 
port freight  to  Ite  destlnatlott,  aa  required  by  fbe  contract  of  shipment  the 
consignee  was  entitled  to  recover  of  it  for  extra  charges  paid  another  car- 
rier for  completing  tbe  transportation. 

Appeal  from  Mutiicipal  Court.  Borough  of  Manhattan.  First  Dis- 
trict. 

Action  by  the  Baltimore  &  Ohio  Railroad  Company  agamst  Charles 
La  Due  and  James  M.  Carmer,  doing  business  under  tiie  firm  name  and 
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Style  of  La  Due  &  Carmer,  to  recover  freight  charges.  Judgment  fw 
defendants,  and  plaintiff  appeals.  Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and  GER- 
ARD, JJ. 

Cravath,  Henderson  &  De  Gersdorff  (Edward  V.  Conwell,  of  coun- 
sel), for  appellant. 

Coffin  &  Goldmark  (Herbert  Goldmark  and  George  C  Coffin,  of 
counsel),  for  respondents. 

PER  CURIAM.  Plaintiff  sued  for  freig^ht  charges  on  four  cars 
of  hay  consigned  to  the  defendants,  amounting  to  $233.49.  Defend- 
ants' counterclaim  alleged  overcharges  for  freight  on  seven  previous 
shipments  of  hay,  which  defendants  had  been  compelled  to  pay  under 
protest,  in  order  to  obtain  delivery  of  such  hay,  amounting  to  $366.50, 
The  court  below  gave  defendants  judgment  for  the  excess  of  the  de- 
fendants' counterclaim  over  plaintiff's  claim,  with  costs.  Plaintiff 
appeals. 

The  rates  charged  by  plaintiff  both  for  the  freight  covered  by  plain- 
tiff's claim  and  for  that  covered  by  defendants'  counterclaim  were  the 
local  rates  fixed  in  schedules  of  rates  filed  under  the  interstate  com- 
merce regulation  act,  and  had  been  continuously  in  force  for  six  months 
before  such  shipments  were  made.  By  requiring  the  fixing  and  publi- 
cation of  those  rates  tiie  interstate  commerce  act  supplies  prima  facie 
evidence  of  the  contract  rate,  which  can  only  be  overcome  by  averment 
in  avoidance  thereof.  Swift  v.  P.  &  R.  R.  Co.  (C.  C.)  64  Fed.  59. 
Where  the  charge  conforms  to  the  schedule  of  rates,  it  is  prima  facie 
a  reasonable  charge.  Kinnavey  v.  Term.  Ass'n  (C  C.)  81  Fed.  803. 
Defendants  base  their  counterclaim  on  an  agreement  made  by  them 
in  the  year  1903  with  one  Pumer,  the  commercial  freight  agent  of  the 
plaintiff,  which  agreement  was  not  abrogated,  but  remained  in  full 
force  when  the  hay  mentioned  in  the  counterclaim  was  shipped  in  De- 
cember, 1905,  and  January,  1906.  Under  this  agreement  plaintiff  was 
to  give  defendants  a  "through  rate"  on  all  hay  shipped  by  them  from 
Western  points,  as  was  the  hay  mentioned  in  the  counterclaim,  and 
would  allow  defendants  to  bill  the  hay  to  Green  Spring,  W.  Va.,  as  a 
"holdover  point,"  and  tiien  bring  the  hay  to  New  York  oa  said  "through 
rate."  The  plaintiff  was  to  notify  defendants  at  New  York  when  the 
hay  arrived  at  Green  Spring,  and  the  defendants  would  then  designate 
the  point  to  which  they  desired  the  hay  to  be  sent  from  Green  Spring, 
and  the  shipment  was  to  be  considered  a  "through  shipment"  frwn  the 
point  of  origin  to  the  point  of  destination  named  by  defendants  when 
the  hay  had  reached  Green  Spring.  Defendants  claim  that  under  this 
agreement  plaintiff  shipped  the  hay  at  a  "through  rate"  of  27  cents  per 
100  pounds  from  certain  points  and  27^  cents  per  100  pounds  from 
certain  other  points.  When,  however,  the  hay  arrived  at  Green  Spring, 
W.  Va.,  said  Pumer,  as  plaintiff's  agent,  notified  defendants  that  "local 
rates,"  not  "through  rates,"  would  be  charged.  Defendants  protested, 
but  were  compelled  to  pay  such  "local  rates"  in  order  to  get  the  hay 
delivered.  Based  on  "through  rates,"  the  chaise  would  have  been  27 
to  2714  cents  per  100  pounds ;  whereas,  "local  rates"  made  the  charge 
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considerably  over  271^  per  100  pounds.  The  difference,  as  we  have 
seen,  constituted  defendants'  counterclaim,  for  the  excess  of  which 
over  the  plaintiff's  claim  defendants,  as  above  stated,  obtained  judg- 
ment 

It  is  not  disputed  ttat  the  hay  covered  by  fdaintiff' s  claim  herein  was 
shipped  under  no  specific  agreement  as  to  rates,  and  that  the  filed  rates 
controlled,  and  defendants  admit  their  liability  for  the  charge  set  up  in 
the  complaint.  The  claim  set  up  in  the  counterclaim  seems  also  to  be 
without  contradiction  of  a  specific  character.  Plaintiff  charged  rates 
"made  up  of  a  combination  of  local  rates,"  while,  under  the  agreement 
above  set  forth,  defendants  claim  that  "through  rates"  should  have 
been  charged.  As  the  agreement  made  between  the  parties  was  legal 
before  the  passage  of  the  interstate  commerce  act,  the  burden  was  upon 
the  plaintiff  to  show  that  such  agreement  was  contrary  to  the  provi- 
sions of  the  act.  There  is  no  doubt  that,  if  the  "through  rates"  alleged 
to  have  been  agreed  upc»i  were  less  than  the  "through  rates"  duly  filed 
with  the  Interstate  Commerce  Commission  from  the  respective  points  of 
origin  to  the  respective  points  of  designation  of  the  seven  shipments  of 
hay,  the  agreed  rates  would  be  illegal  and  defendants'  claim  unenforce- 
able (Kinnavey  v.  Terminal  R.  Ass'n,  81  Fed.  803) ;  but  there  is  no 
evidence  upon  which  to  base  such  a  finding.  The  plaintiff  failed  to 
show  either  that  there  was  no  "through  rate"  filed  with  the  Interstate 
Commerce  Onnmission,  in  which  case  the  filed  "local  rates"  would 
control,  or  that  it  was  different  from  the  agreed  rate  claimed  by  defend- 
ants, in  which  case  the  agreed  rate  would  be  illegal.  There  is  no  con- 
tradiction of  defendants'  testimony  that  a  lower  rate  than  that  charged 
by  the  plaintiff  was  agreed  upon  between  plaintiff  and  defendants  upon 
all  shipments  of  hay  made  from  the  territory  embracing  Edgerton, 
Ohio,  and  Corunna,  Ind.,  nor  that  this  rate  was  given  them  as  a 
"through  rate."  Defendants  are  not  asking  the  court  to  designate  one 
of  two  sets  of  rates  as  the  proper  one  and  to  enforce  its  application, 
as  claimed  by  plaintiff's  counsel ;  but  they  rely  on  an  agreed  "through 
rate,"  which  pkintiff  has  not  shown  to  have  been  illegal. 

It  appears  that  plaintiff,  instead  of  bringing  the  hay  to  New  York, 
as  required  by  its  agreement,  left  some  of  it  at  Van  Nest  and  some 
at  Flushing,  and  that  defendants  were  obliged  to  pay  extra  charges  to 
another  carrier  for  bringing  the  hay  to  New  York,  which  extra  char- 
ges were  allowed  as  part  of  defendants'  counterclaim.  This  was  not 
error ;  for  plaintiff  was  obliged  to  carry  out  its  contract,  and  defend- 
ants should  not  be  put  to  additional  charges,  not  contemplated  in  the 
contract,  because  of  the  inconvenience  to  or  inability  of  plaintiff  in 
bringin^^  the  hay  to  New  York. 

The  judgment  should  be  affirmed,  with  costs. 
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BOX  BOARD  ft  UNINO  CO.  T.  JOHN  H.  WIEMERS.  In& 
(Supreme  Oonrt,  A^tellate  Tenn.  Febnury  T,  1906.) 

PiUDzna— AuHinisHT  or  CoHFUinT— Cobtb.- 

A  motion  bj  plaintiff  during  trial  to  withdraw  a  Juror  and  for  leave  to 
amend  tbe  complaint  Is  a  confession  that  It  cannot  recover  upon  the  Issue 
which  It  tendered,  and  should  be  granted  only  on  payment  of  taxable 
coats  and  disbursements  to  date. 

[Bd.  Note,— For  cases  )n  point,  see  Gent  Dig.  vol  39i  Pleadhig,  |  680.] 

Appeal  from  City  Court  of  New  Yoric,  Special  Term. 

Action  by  the  Box  Board  &  Lining  Company  against  John  H.  Wie- 
mers,  Incorporated.  Prom  an  order  allowing  plaintiff  to  amoid  the 
complaint,  defendant  appeals.  Order  reverseid,  and  motion  granted, 
on  payment  of  costs. 

Argued  before  GIUJERSLEEVE,  P.  J.,  and  SEABURY  and  GER- 
•  ARD,JJ. 

Maurice  B.  Blimiendial  (Daniel  W.  Blumenthal,  of  counsel),  for  ap- 
pellant. 

James  S,  Lehmaier  (William  W.  Pellet,  of  coimsel),  for  respwident. 

SEABURY,  J.  In  our  judgment  the  costs  imposed  as  a  condition 
of  allowing  the  amendment  to  the  complaint  were  entirely  inadequate. 
The  answer  contained  not  only  a  general  denial,  but  a  counterclaim. 
The  plaintiff  had  once  taken  the  defendant's  default,  and  the  defendant 
was  permitted  to  have  this  default  opened  cwily  upon  payment  of  $55.97 
costs,  in  addition  to  the  payment  of  the  sheriff's  charges  and  the  giving 
of  an  undertaking  in  the  sum  of  $2,000  to  secure  any  judgment  that 
might  be  rendered  against  the  defendant.  The  action  came  on  for  trial, 
and  after  the  trial  had  been  in  progress  five  hours  the  plaintiff  was 
permitted  to  withdraw  a  juror  and  apply  to  the  Special  Term  for  leatre 
to  amend.  The  permission  to  withdraw  a  juror  was  granted,  nrithout 
the  imposition  of  any  costs,  which  was  itself  an  indulgence  to  which 
the  plaintiff  was  not  entitled.  Thereafter  the  plaintiff  moved  at  Spe- 
cial Term  to  amend  its  complaint,  and  the  motion  was  granted,  upon 
the  payment  of  a  trial  fee  and  $10  costs.  From  this  order  the  defend- 
ant appeals. 

The  plaintiff  invited  the  defendant  to  join  issue  upon  the  original 
complaint.  The  defendant  not  only  accepted  the  issue  which  the  plain- 
tiff tendered,  but  pleaded  a  counterclaim.  The  motion  by  the  plaintiff 
for  the  withdrawal  of  a  juror  and  for  leave  to  apply  to  amend  its  com- 
plaint was  a  cbnfessi(»i  that  it  could  not  recover  upon  the  issue  which 
it  had  tendered.  The  granting  of  this  motion  not  only  permitted  the 
plaintiff  to  apply  to  amend  its  complaint,  but  prevented  the  defendant 
from  trying  its  counterclaim  until  a  new  issue  should  be  joined,  while 
during  all  of  this  time  the  defendant's  obligation  on  the  undertaking, 
which  it  had  filed,  continued.  Under  the  circumstances  disclosed,  the 
motion  should  have  been  granted  only  upon  the  payment  of  taxable 
costs  and  disbursements  to  date.  Bates  v.  Salt  Springs  Nati(»ial  Bank, 
43  App.  Div.  321,  60  N.  Y.  Supp.  313;  Palazzo  v.  Degnon-McLean 
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Contracting  Co.,  115  App.  Div.  172,  100  N.  Y.  Supp.  172;  Hayes  v. 
Kerr,  39  App.  Div.  529,  67  N.  Y.  Supp.  323. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  plaintiff's  motion  to  amend  its  c(»iq>laint  is  granted, 
upon  the  payment  of  the  taxaUe  costs  and  disbursements  to  dat^  to- 
other widi  $10  costs  of  this  motion.  All  oncur. 


CaVETTI  V.  AMERIOAK  HATTEB8'  ft  FURRIEB8'  CX>RFOBATION. 

<Sapreme  Court,  Appellate  Division,  First  Department   Febmary  7,  1908.) 

1.  MAffTEB  AHD  SeBVAUT— lNJtIBIX6  TO  BKBVAN]^— AonONS— ADUXSSIBIUTr  fXt 

EVIDBHCS— OOHPETEHCT— GUSIOUS  AS  TO  GUARDING  MaOHINXBT. 

In  an  action  for  personal  Injurlea  received  in  defendant's  factory  In  an- 
other state,  te8tlzD(»i7  of  one  wbo  had  no  knowledge  concnnlng  factorlea 
In  tibat  Btate  aa  to  tbe  cnstom  witb  respect  to  goardlng  revolving  shafta  In 
the  <Aty  of  New  Yoife  waa  tncmnpetoit. 

[JXL  Note. — For  cases  In  point,  see  Cent  Dig.  vol  84,  Blaster  and  Serv- 
ant, I  021.] 

2.  BriDBNOB— QPINlOff  EMDBnOB— Dahokbous  APFUAlfOia 

In  an  action  a  servant  for  personal  injuries  caused  by  her  coming  In 
contact  wltb  a  revolving  shaft,  which  was  so  ritnated  that  it  was  not 
necessary  for  her  to  come  within  dangerous  proximity  to  It  in  doing  her 
work,  her  doing  so  being  the  result  of  her  choosing  a  dangerous  method  of 
work,  which  was  forbidden  by  the  master.  It  was  error  to  pramlt  a  wit- 
ness. In  answer  to  a  hypothetical  anestlon,  to  testis  that  ttie  shaft  waa  a 
dangenms  appliance. 

[Ed.  Note.~For  cases  in  point,  see  Cent.  Dig.  vol.  20,  Evidence,  |  2248.] 

8.  UABTEB  and  SEBVANT— INJUBT  to  SEBVANT— NEQUOBnCB  OF  Masteb-^ot- 

nonENOT  or  Evidence. 

In  a  personal  injury  actltsi  by  a  servant,  evidence  exnmlned,  and  held 
not  sufficient  to  support  a  verdict  finding  defendant  negligent 

[EJd.  Note. — For  cases  in  point,  see  Geiat  Dig.  vol.  84,  Master  and  Serv- 
ant, li  954-m.] 

4.  Same— iNSTBUonNO  Sebvant— Touthtci.  EhcFLOT^DKOBEDXEncE  of  Ob- 
DEsa. 

It  Is  tbe  doty  of  a  master,  emplt^lng  a  14  year  old  girl  to  woA  near 
machinery,  to  give  hoc  proper  Instmctions  and  to  warn  her  of  any  danger 
that  would  be  apprehraded  a  reasonably  pmSeat  «npIoyer.  It  is  the 
serrant's  duty  to  observe  tbe  InstmctlimSt  and.  In  the  absence  of  knowl- 
edge that  she  Is  not,  the  master  has  a  right  to  assume  that  die  fs  con- 
forming to  tiiem. 

[Ed.  Note.— Ftff  cases  in  point,  see  Oeot  Dig.  vol.  S4,  Master  and  Serv- 
ant, i  814.] 

B.  BaHB— TatAIr— DlBBOnHQ  VIEBDXOT  ON  SFBOIAI.  FINDINGS. 

In  an  action  a  servant  for  injuries  caused  by  catching  her  hair  in  a 
revolving  ^aft  while  engaged  In  work  which  required  her  to  stand  on  a 
step  of  a  table  which  would  not  bring  her  into  dangerous  proximity  to  the 
shaft,  special  Jury  findings  on  conflicting  evidence  that  she  had  been  In- 
structed by  the  foranan  to  keep  her  hair  braided,  that  her  hair  was  prop* 
wly  braided  at  tbe  time  ot  ttto  accident,  and  that  she  was  instmcted  by  the 
foronan  to  stand  on  the  step  of  the  tid»le  while  doing  her  work,  and  that 
the  accidoit  would  not  have  bappoied  If  she  had  not  climbed  op  im  tiie 
table,  did  not  entitle  defendant  to  the  directton  of  a  general  vtfUct 

flL  AFPXAin-DBOisiONS  Revzbwablb— Vebdiox— Spbcsaz,  FiNDiNas  —  Pabt  of 
Bbcobd. 

The  entry  of  a  formal  order  dmylng  judgment  on  Qtedal  findings  Is 
nnwarranted,  since  Code  Olv.  Proa  I  1187,  expressly  provides  that  the 
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special  verdict  Bball  form  pert  ot  the  record;  and  hence  an  excQjtloii 
to  tbe  court* a  refoaal  to  direct  a  general  verdict  or  Judgment  ttieraon  1> 
reviewable,  the  same  as  othv  exceptions  taken  on  the  trial. 

Appeal  from  Trial  Term. 

Action  by  Matilda  Civctti,  an  infant,  by  Alvin  Ohlsen,  her  guard- 
ian ad  litem,  against  the  American  Hatters'  ft  Furriers'  CorporatitMi. 
Prom  a  judgment  for  plaintiff,  and  orders  denying  motions  for  a  new 
trial  and  for  judgment  on  special  findings,  defendant  appeals.  Ap- 
peal from  order  denying  judgment  on  special  finding  dismissed, 
judgment  and  order  denymg  new  trial  reversed,  and  new  trial  granted. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ, 

Selden  Bacon,  for  appelhuit. 

James  S.  Darcy  (George  M.  Wright,  on  the  brief),  for  respondent 

LAUGHLIN,  J.  Tiiis  action  is  brought  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff  on  the  6th  day  of  April,  1906, 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant.  The 
plaintiff  was  14  or  16  years  of  age,  and  had  been  in  the  employ  of 
the  defendant  in  the  same  capacity  for  a  period  of  frmn  a  week  to  a 
month  or  more.  The  defendant  is  a  domestic  corporation,  but  it 
was  operating  a  plant  at  Danbury,  Conn.,  in  which  it  was  engaged, 
among  other  ^ings,  in  tanning  rabbits'  skins.  The  duties  of  the  plain- 
tiff ccmsisted  in  placing  the  skins  on  a  wooden  pole  about  1  inch  in 
diameter  and  6  teet  in  length,  and  then  elevating  the  pole  to  a  posi- 
tion under  the  ceiling,  with  each  end  resting  over  a  slat  nailed  on  the 
underside  of  rafters  or  joists  and  at  right  angles  thereto.  Her  work 
was  one  at  a  movable  table,  44  inches  in  lengfth,  the  top  of  whidi  was 
about  3  feet  above  the  floor.  In  front  of  iht  table  and  attached 
thereto  was  a  step  14  inches  above  the  floor,  upon  which  she  was  re- 
quired to  stand.  From  each  end  of  the  table,  at  the  rear,  a  strip  of 
wood  projected  about  1  foot  above,  with  the  upper  end  notched.  The 

fsle  upon  which  the  skins  were  to  be  placed,  rested  in  these  notches, 
he  was  required  to  stand  on  the  step  of  the  table,  and  take  the  ^ins 
from  the  table,  and  place  them  across  the  pole.  The  rafters  or  joists 
extended  across  the  room  in  whidi  she  was  working,  and  these  strips, 
fastened  to  the  underside  thereof,  extended  from  the  front  to  the 
rear  of  the  room,  about  5  feet  8  inches  apart,  making  two  parallel  and 
adjoining  spaces  on  which  to  hang  the  poles.  She  woiiced  from  the 
rear  to  the  front  of  the  room,  moving  the  table  a  short  distance  from 
time  to  time  as  her  convenience  required;  and  when  standing  on  the 
step  to  the  table  at  her  work  she  was  facing  the  rear  of  the  room. 
On  her  left  there  was  a  drying  machine,  or  "baker,"  fuUy  indos^ 
like  a  rough  box,  extending  2  feet  10  inches  above  the  floor,  and  ex- 
tending completely  under  one  of  the  spaces  in  which  the  poles  with 
skins  were  required  to  be  hung,  and  about  1  foot  under  the  second 
space  under  which  the  table  was.  The  plaintiff  would  step  from  the 
step  on  which  she  was  standing  at  the  table  over  onto  the  drying  ma- 
chine in  putting  poles  in  place  in  the  space  above  it  The  proper  posi- 
tion  for  the  taUe,  to  makt  it  most  cmvenient  in  dcnng  die  work,  was 
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¥nth  one  end  against  or  close  to  the  drying  machine;  for  in  that 
way  she  could  step  over  onto  the  drying  machine,  and  could,  without 
changing  her  positi(»i,  put  the  poles  in  place  directly  above  the  table. 
Five  or  six  skins,  according  to  their  size,  would  be  placed  on  the  pole, 
whidi,  with  the  skins,  would  weigh  about  six  pounds,  and  then  the 
I^aintiff  would  take  hcAd  of  the  pole  with  both  hands,  about  18  inches 
apart  and  equidistant  from  the  ends,  and  lift  it  into  place  upon  the 
slats.  On  amount  of  add  on  the  skins  she  was  obliged  to  handle  them 
with  gloves;  and  there  is  some  evidence  indicating  that  in  lifting 
the  pole  she  would  keep  her  head  away,  lest  the  acid  might  drop  on 
her  face.  From  the  floor  to  the  top  of  the  strips  on  which  the  poles 
rested  was  about  7  feet  1%  inches.  The  length  of  the  room  was  about 
25  feet.  From  the  rear,  a  shaft  eleven-sixteenths  of  an  inch  in  dia- 
meter projected  toward  the  front  13  feet.  It  was  6  feet  loyg  inches 
above  the  floor,  being  just  under  the  joists  or  rafters  and  running 
parallel  with  and  1  foot  distant  from  the  slat  to  the  right  of  &e  plain- 
tiff when  standing  at  the  table.  There  were  pulleys  attached  to  this 
shaft,  and  when  the  machinery  was  in  motion  it  revolved  With  con- 
siderable rajHdity;  the  precise  number  of  revolutions  per  minute  not 
being  shown. 

The  plaintiff  had  charge  of  moving  the  table  at  whidi  she  worked 
from  the  rear  toward  the  front,  as  already  stated,  as  her  convenience 
required.  When  first  directed  to  work  at  the  table,  she  was  instruct- 
ed by  defendant's  foreman  to  stand  on  the  step  and  put  the  poles  in 
place  on  the  slats  frcmi  that  position,  which  she  appears  to  have  been 
aUe  to  do  cmveniently,  and  usually  did.  No  specific  instructions 
were  given  to  her  with  respect  either  to  where  to  place  the  table  or 
to  keeping  it  frcnn  under  the  shaft.  At  the  time  of  the  acddent,  in- 
stead of  placing  the  table  on  the  floor  between  the  lines  of  the  slats, 
plaintiff  unnewssarily  placed  it  under  the  revolving  shaft,  and,  instead 
of  standing  on  the  step  to  put  the  pole  with  the  skins  on  in  place 
above,  dimbed  upon  and  stood  upon  the  table  while  putting  it  in  place. 
After  she  had  put  the  pole  in  place,  and,  according  to  her  testimony, 
while  her  hanas  were  still  touching  the  skins,  she  felt  her  hair  putt- 
ing, and  her  hair  was  wound  around  the  shaft  and  torn  off,  t^ing  witii 
it  a  large  part  of  the  scalp.  As  already  observed,  there  was  no  neces- 
sity for  her  to  come  within  dangerous  proximity  to  the  shaft  in  doing 
her  work;  and,  if  she  had  placed  the  table  where  she  could  have 
done  her  work  with  greatest  ease  and  convenience  and  expedition,  she 
would  not  have  been  sufficiently  near  the  shaft  to  have  met  with  the 
injury.  Her  evidence  is  inconsistent  and  conflicting  on  some  very 
material  points.  She  testifies  that  she  was  told  to  stand  on  the  step 
while  putting  the  poles  in  place,  and  says  that  she  never  stood  on 
the  table  while  the  defendant's  foreman  or  superintendent  was  pres- 
ent; and  then  she  contriulicts  this  and  says  that  he  often  saw  her 
standing  on  the  table.  We  have  not  overlooked  the  claim  that  her 
testimony  must  be  weighed  in  the  light  of  the  injuries  she  received. 
She  denied  that  she  was  told  to  keep  her  hair  braided ;  but  on  conflict- 
ing evidence  the  jury  found  spedally  that  she  had  been  so  instructed 
by  the  foreman.  Likewise,  on  conflicting  evidence,  the  jury  found 
that  her  hair  was  properly  braided  at  the  time  of  the  aoddent,  which 
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we  think  is  quite  improbable,  unless^  after  placing  the  pole  in  posi- 
tion and  having  nothing  further  to  do  on  the  table/  excepting  to  get 
down  onto  the  step,  she  unnecessarily  and  carelessly  dianeed  her 
position  and  brought  her  head  in  contact  with  the  sluift.  The  jury 
also  found  specially  that  she  was  instructed  by  the  foreman  to  stand 
on  the  step  of  the  table  while  hanging  the  poles ;  and  they  also  found 
that  the  accident  would  not  have  happened  if  she  had  not  climbed 
up  on  top  of  the  table.  Evidence  was  given  on  the  part  of  the  de- 
fendant tending  to  show  tluit  she  was  warned  of  the  danger ;  but  this 
she  denied. 

There  was  no  law  in  tfie  state  of  Connecticut  requiring  machinery 
to  be  guarded,  excepting  as  directed  by  a  factory  inspector;  and  it 
appears  tiiat  this  plant  had  been  in  operation  for  a  long  time  in  the 
same  condition,  and  that  no  directions  had  been  given  to  guard  the 
shaft,  although  the  machinery  had  been  frequently  inspected.  The 
court,  under  objection  and  exception  duly  taken  by  the  defendant,  per- 
mitted a  witness,  who  had  no  knowledge  concerning  factories  in  the 
state  of  Connecticut*  to  testify  to  the  custom  with  respect  to  guard- 
ing shafts  in  the  city  of  New  York,  where  such  matters  are  regulated 
by  a  statute  of  the  state.  The  court  also  permitted  the  same  witness 
to  answer  a  hypothetical  question,  embodying  the  circumstances  under 
which  the  plaintiff  was  working,  as  to  whetiier  the  shaft  was  a  dan- 
gerous appliance,  and  the  witness  answered  in  the  affirmative.  This 
evidence  was  Ukewise  received  over  the  defendant's  objection  that 
it  was  incompetent,  irrelevant,  and  immaterial,  and  under  its  excep- 
tion. The  evidence  thus  given  was  clearly  incompetent  and  most  prej- 
udicial, and  would  alone  require  a  reversal. 

We  deem  it  our  duty,  however,  to  express  the  opinion  that  the  ver- 
dict is  against  the  weight  of  the  evidence,. in  so  far  as  tiie  jury  found 
the  defendant  guilty  of  negligence,  and  is  doubtless  the  result  of  sym- 
pathy for  the  unfortunate  girl,  owin^  to  the  nature  of  the  injuries 
sustained.  Under  the  law  of  Connecticut  the  defendant  had  the  right 
to  employ  the  plaintiff  in  this  work.  It  was  the  duty  of  the  defend- 
ant to  give  her  proper  instructions  and  to  warn  her  of  any  danger 
that  would  be  apprehended  by  a  reasonably  prudent  employer.  If 
she  was  specifically  instructed  to  stand  upon  the  step  in  hanging  the 
skinsj  and  could  conveniently  hang  them  while  standing  in  that  posi- 
tion, and  she  was  warned  of  the  danger  of  having  her  hair  loose  on 
account  of  the  shaft  or  other  machinery  about  Hie  place,  it  was  her 
duty  to  observe  those  instructions,  and,  in  the  absence  of  knowledge 
that  she  was  doing  the  work  differently,  the  defendant  would  have  a 
right  to  assume  that  she  was  conforming  to  the  instructions  given. 
In  view  of  her  age,  however,  if  she  did  not  receive  proper  instruc- 
tions and  warning,  or  if  the  defendant  or  its  foreman  knew  that  she 
was  violating  tiie  instructions  and  standing  upon  the  table,  in  danger- 
ous proximity  to  the  shaft,  or  placing  it  under  the  shaft,  the  liability 
of  the  defendant  might  present  a  question  for  the  jury.  The  special 
findings  of  the  jury,  to  which  reference  has  been  made,  in  favor  of  the 
defendant,  did  not  entitle  it  to  the  direction  of  a  general  verdict 

It  appears  that  a  formal  order  was  entered  denying  defendant's  mo- 
.tion  for  judgment  on  the  special  findings  of  the  jury  which  were  re- 
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ported  with  the  general  verdict.  The  entry  of  that  order  was  unwar- 
ranted, and  the  a^^>eal  therefrom  should  be  dismissed,  as  the  special 
verdict  becomes  part  of  the  record  (Code  Civ.  Proc.  §  1187),  and  an 
exception  to  the  refusal  of  the  court  to  direct  a  general  verdict  or 
judgment  thereon  is  reviewable  in  the  same  manner  as  are  other  excep- 
tions taken  on  the  trial. 

It  follows  that  the  af^eal  from  the  order  denyii^  defendant's  motion 
for  judgment  on  the  special  findings  should  be  dismissed,  and  the  judg- 
ment and  order  denying  the  motion  for  a  new  trial  ^ould  be  reversed, 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 
All  concur. 


TQHER  T.  LOOHINVAR  BEAI/TT  GO.  et  SL 
(Snprcme  Court;  Appellate  DItIsIoii,  Flrrt  Departnunt  FebmaTr  7,  100&) 

1.  DisjusaAL— ItaGLXOT  lo  PBosnnm— Statutobt  Paovmom  ahd  Ooun 

Rules. 

Code  Civ.  Proc.  i  822,  provides  that,  where  plalntlll  neglects  to  prosecute 
an  action,  the  coort  may  in  its  discretion  dianiss  the  complaint.  Rule  86 
of  the  Supreme  Court  provides  that,  whenever  plalntltt  has  failed  to  bring 
an  IsBue  of  fact  to  trial  till  after  younger  Issues  have  been  tried  In  tbelr 
r^lar  order,  d^endant  may  move  to  dismiss,  but  If  the  neglect  has  not 
been  unreasonable,  plaintiff  may  bring  the  action  to  trial  at  a  future  term. 
An  action  was  commenced  in  September,  1902,  to  foreclose  a  mechanic's 
Hen,  and  issues  Joined  against  the  owner  In  1902,  hut  not  noticed  for 
trial  until  July,  1905.  In  February,  1906.  the  case  was  set  for  trial  for  a 
day  of  that  term,  and  on  the  call  both  sides  answered  "Ready,"  but  It  was 
not  reached.  In  March,  1006,  when  the  case  was  reached,  defendant's  at- 
torney alone  appeared,  and  the  case  was  marked  "Off-"  PiaintifTs  attor- 
ney was  pnnnptly  notified,  but  took  no  s^w  till  Octobw,  1907,  when  he 
bad  the  case  restored  to  the  dfV  calendar.  Thereupon  defendant  moved 
for  dismissal  on  proof  that  later  lasnes  bad  been  tried  In  October,  1906, 
and  that  defendant  was  ready  to  try  the  case  when  It  was  first  reached, 
and  that  It  would  be  difficult,  if  not  Impossible,  to  collect  the  evidence  It 
thea  had.  An  affidavit  of  plaintiff's  attorney  showed  that  the  lien  was 
bonded  before  the  action  was  begnn,  that  the  sureties  were  made  parties 
and  had  defaulted  In  pleading,  and  that  he  did  not  notice  that  the  case  was 
on  the  day  calendar  tor  March,  1906,  until  uttet  It  was  marked  "Off." 
Another  affidavit  for  plaintiff  showed  tiiat  Issue  was  not  joined  as  to  one 
of  the  Baretles  until  April,  190!^  owing  to  Inability  to  pay  coet  of  service 
1^  pubUcatlon ;  that  the  motion  to  restore  the  cause  to  the  day  calendar 
was  granted  Octot)er  22,  1907 ;  that  the  sureties  conv^ed  away  the  prop- 
erty offered  In  justification  almost  Immediately  after  they  executed  the 
bond;  and  that  It  was  the  intention  of  plaintiff  to  try  the  case  without 
further  delay.  No  excuse  was  offered  for  failure  to  bring  the  issue  to 
trial  before  later  issues  were  reached.  Held,  the  complaint  should  be 
dismissed. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  17,  Dismissal  and  Non- 
suit, ii  140-142.] 

2.  Samb— SraisiNQ  fbox  Oauhdas— Failube  to  Rkstobb— Enrscr. 

The  fact  that  the  case  was  noticed  fbr  trial  and  placed  on  the  day  calra- 
dar  does  not  avoid  the  application  of  the  role  with  respect  to  dismissal  for 
failure  to  prosecute,  in  view  of  the  fact  that  it  was  stricken  from  the  day 
calendar  and  that  plaintiff  failed  to  seasonably  move  to  restore  it 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  ITt  Dismissal  and  Non- 
■nlt,  Ii  140-142.] 
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3.  Saitb— AppLioATion  or  Rtiub— Bquitt  CAau. 

The  rule  as  to  dlBinissal  for  neglect  to  proMcato  angles  to  nlti  In  equi- 
ty, as  well  as  to  actions  at  law. 

Appeal  from  Special  Term. 

Action  by  Owen  Tohcr  against  the  Lochinvar  Realty  Company  and 
others.  From  an  order  denying  a  motion  to  dismiss  the  complaint  for 
n^lect  to  prosecute,  the  Locninvar  Realty  Company  appeals.  Re- 
versed, and  motion  granted. 

Argued  before  PATTERSON,  P.  J.,  and  McI*AUGHLIN» 
LAUGHLIN,  CLARKE,  and  SCOTT.  JJ. 

Carlton  P.  Pierce,  for  appellant 
Henry  K.  Davis,  for  respondent 

LAUGHUN,  J.  This  is  an  action  to  foreclose  a  mechanic's  Hen, 
filed  against  real  estate  owned  by  the  appellant.  The  notice  of  lien 
was  filed  on  the  10th  day  of  July,  1903,  and  the  action  was  commenced 
on  the  20th  day  of  September  thereafter.  Issue  was  joined  as  against 
appellant  on  the  29th  day  of  October,  1902.  The  issues  were  not  no- 
ticed for  trial  by  either  party  until  the  11th  day  of  July,  1905,  when 
they  were  duly  noticed  for  trial  by  the  plsuntifiF  for  the  Special  Term 
commencing  on  the  first  Monday  of  October  thereafter,  and  appellant 
duly  servedcross-notice  of  trial  for  the  same  time.  On  the  9th  day  of 
February,  1906,  the  case  appeared  on  the  Special  Term  call  calendar, 
and  the  attorneys  for  the  defendant  had  it  set  down  for  the  23d  day  of 
the  same  month.  On  the  26th  day  of  February,  1906,  the  case  appear- 
ed on  the  day  calendar,  both  sides  answered  "Ready,"  and  it  was  mark- 
ed "Ready,"  but  was  not  reached.  On  the  5th  day  of  March,  1906, 
the  case  was  reached  on  the  day  calendar.  The  attorneys  for  the  de- 
fendant appeared,  but  no  one  appeared  for  the  plaintiff,  and,  the  de- 
fendant not  being  desirous  of  taking  a  dismissal,  the  case  was  mark- 
ed "Off."  The  attpmey  for  the  plwntiff  was  notified  of  this  fact 
within  a  day  or  two  thereafter,  but  took  no  steps  to  have  the  case  re- 
stored until  the  16th  day  of  October,  1907,  more  than  17  months  there- 
after, when  he  gave  the  attorneys  for  the  defendant  notice  of  a  motion 
to  restore  the  cause  to  the  day  calendar.  Thereupon,  and  upon  proof 
of  these  facts  and  that  causes  of  a  later  date  of  issue  than  this  had  been 
regularly  reached  and  tried  as  early  as  the  11th  day  of  October,  1906, 
and  that  the  appellant  was  prepared  to  try  the  case  when  it  was  first 
reached  on  the  day  calendar,  but  that,  owing  to  the  lapse  of  time  sii^ 
it  would  be  difficult,  if  not  impossible,  for  it  to  collect  the  evidence 
which  it  then  had,  the  appellant  duly  moved  for  a  dismissal  of  the  com- 
plaint. In  opposition  to  the  motion,  an  affidavit  of  the  attorney  for  the 
plaintiff  on  the  motion  to  restore  the  cause  to  the  day  calendar  was 
read,  showing,  so  far  as  material  to  the  question  under  consideration, 
that  the  lien  was  bonded  prior  to  the  commencement  of  the  action,  that 
the  sureties  were  made  parties  defendant  and  have  defaulted  in  plead- 
ing, and  that  "through  an  oversight  counsel  did  not  notice"  that  the 
case  was  on  the  day  calendar  for  March  6,  1906,  until  after  it  was 
marked  "Off."  Another  affidavit  read  on  behalf  of  plaintiff  showed 
that  issue  was  not  joined  as  to  one  of  the  sureties  until  the  11th  day 
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■of  April,  3905,  owing  to  plaintiff's  inability  to  pay  the  cost  of  service 
by  publication ;  that  the  motion  to  restore  die  cause  to  the  day  calendar 
was  granted  on  the  22d  day  of  October,  1907 ;  and  that  the  sureties 
"conveyed  away  the  property  offered  in  justification  almost  immediate- 
ly after"  they  executed  the  bond,  but  that  it  is  the  intention  of  the 
plaintiff  to  "try  the  case  without  farther  delay/' 

No  excuse  is  offered  the  plaintiff  for  his  failure  to  bring  the  is- 
sues to  trial  before  later  issues  were  reached  on  the  regular  call  of 
the  calendar,  and  under  the  well-settled  rule  the  appellant  was  enti- 
tled to  an  order  dismissing  the  complaint  on  account  of  plaintiff's  neg- 
lect to  prosecute  the  action.  Code  Civ.  Proc.  §  822 ;  rule  36,  General 
Rules  of  Practice;  Zafarano  v.  Baird,  80  App.  Div.  144,  80  N.  Y. 
Supp.  510;  Anderson  v.  V.  J.  Hedden  &  Sons  Co.,  116  App.  Div.  231, 
101  N.  Y.  Supp.  585 ;  Seymour  v.  Lake  Shore,  12  App,  Div.  300,  42 
N.  Y.  Supp.  92.  The  fact  that  the  case  was  noticed  for  trial  and  plac- 
ed on  tfie  day  calendar  does  not,  in  view  of  the  fact  that  it  was  stricken 
from  the  day  calendar  and  that  the  plaintiff  failed  to  move  to  restore 
it,  relieve  it  from  the  application  of  tiie  rule  with  respect  to  dismissals 
for  neglect  to  prosecute,  which  applies  to  suits  in  equity  as  well  as  to 
actions  at  law  (James  v.  Shea,  28  Hun,  74;  Calkin  v.  Beattie,  4 
Month.  Law  Bui.  [N.  Y.]  42). 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  for  the  dismissal  of  the  complaint,  with 
costs,  granted,  with  $10  costs.  All  concur. 


FEEX  T.  BBRRT  et  al 

^i^reme  Oonrt,  Appellate  Division,  FUrst  Department.  Fd>niai7  7,  1906.) 

J.  Tradm  UiiioRB--Onncns--AnTHOBiTT--C>oirai&oTB— BxqTTxsins. 

At  a  convention  of  the  centra!  organliatlon  of  a  labor  union  the  question 
<tf  secaring  for  the  members  of  tbe  subordinate  nnlons  a  idiange  from  a  olne- 
taonr  to  an  elgbt-honr  day  at  tbe  same  wages  as  for  a  nlne-honr  day  re- 
ceived consideration.  TbB  outgoing  board  of  directors  recommended  tbat 
the  incoming  board  be  Instructed  to  meet  with  a  like  committee  of  a 
almllar  organization  representing  the  employers  of  members  of  the  sntior- 
dlnate  unions,  to  get  some  concesslODs  towards  an  eight-hour  day  within  a 
reasonable  time;  tbe  committee  to  have  power  to  sign  an  agreement  for  an 
elg^honr  day  if  snch  day  oonld  be  brougbt  wittiln  a  leaaonable  time, 
and,  If  not,  to  r^rt  ba<^  to  the  next  convention  of  the  anion.  This 
recommendation  was  adopted,  and  pursoant  thereto  a  committee  of  tbe 
nnlon,  consisting  of  Its  five  chief  officers,  met  a  like  committee  of  the  other 
organlsatl<m  and  negotiated  an  agreement  therewith  which  provided  for 
the  continuance  of  the  agreaaent  then  existing  between  the  two  organiza- 
tions for  a  term  of  five  years,  except  that  64  hours,  which  then  was  a 
week's  work,  should  remain  so  only  until  a  date  20  months  off,  after  which 
48  hours  should  be  a  week's  work.  The  agreement  also  was  made  subject 
to  rattflcadon  by  the  conventltm  of  the  anployera^  association.  Before  tills 
conventton  met,  the  next  annual  convention  of  the  union  occurred,  and  the 
agreement  was  there  ratified,  with  the  provisdon  that  tbe  clause  providing 
for  open  shop  be  stricken  out  and  an  amendment  Inserted  providing  for 
nine  houra*  pay  for  the  eight-hour  day.  Tbe  convention  of  tbe  employers' 
organization  refused  to  accept  this  amendment  and  no  furtlier  understand- 
ing between  the  two  organizations  was  reached.  Held,  that  there  was 
DO  contract  between  the  two  organizations;  the  agreement  negotiated  by 
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tfae  committee  of  the  union  not  being  within  their  InBtractlons,  as  not  pro- 
rlHuf;  agaliwt  a  reduction  In  pay  commenanrate  with  the  Bbortenlng  of  the 
working  day,  and  not  having  beoi  ratified,  exc^  with  amendments  which 
were  not  accepted. 

2.  Saicb— Ratdioatios. 

A  tentative  agre^mt,  entered  Into  between  committees  representing  a 
central  organization  of  employers  and  a  like  committee  of  the  coitral  or^ 
ganlzatton  of  a  trade  union  was  not  ratified  by  a  subordinate  union  by  the 
act  of  two  of  the  officers  of  the  central  union  signing  an  agreemrait  pur- 
portlng  to  be  such  a  ratification  with  a  subordinate  association  of  the 
onployers'  central  organlzatiooi,  without  authority  from  the  local  union 
or  the  central  oEganisatlcD  of  whidi  tbey  were  ofBcen. 

8.  Sahi. 

A  tentative  agre&aent,  entered  Into  between  a  ctnomtttee  i«presentliig 
a  central  organtBati(m  of  employers  and  a  like  committBe  the  cntral 
organization  of  a  trade  union,  was  not  ratified  by  the  act  of  two  members 
of  a  subordinate  union  signing  an  agreement  purporting  to  be  such  a  ratifi- 
cation, without  authority  from  the  subordinate  union  to  sign  snch  agx^ 
ment,  and  especially  so  where  such  agreement  was  signed-by  the  members 
of  the  local  nnlmt  under  misapprehension  as  to  its  provlsiwui  broo^t 
about  by  mlerqwesentatlon. 

Appeal  from  Special  Term. 

Action  by  E.  Lawrence  Fell,  as  president  of  the  United  Typothetae- 
of  America,  against  George  L.  Berry  and  others.  From  an  order  re- 
fusing to  continue  an  injunction,  plaintiff  appeals.  Affirmed. 

Argued  before  PATTERSON,  P.  J,  and  McLAUGHUN^ 
tAUGHLIN,  CLARKE,  and  SCOTT.  JJ. 

William  C.  Breed  (John  G.  Saxe,  on  the  brief),  for  appellant 
Alfred  Stedder  (Levin  L.  Brown,  on  the  brief),  for  respondents. 

LAUGHLIN,  J.  The  plaintiff  and  the  defendants  are  voluntary 
uninccM^rated  associations.  The  action  is  brought  to  restrain  a. 
strike  by  the  members  of  the  New  York  Printing  Pressmen's  Union 
No.  51,  Franklin  Association  No.  23,  and  the  Job  Press  Feeders'  Union 
No.  1,  which  are  subordinate  unions  of  the  defendant  the  International 
Printing  Pressmen  &  Assistants'  Union  of  North  America,  which  for 
brevity  will  be  referred  to  as  the  "Intemati(»ial  Uniwi."  The  juris- 
diction of  a  court  of  equity  to  enjoin  a  labor  organization  or  its  mem- 
bers from  declaring  a  strike  in  vi<^tion  of  a  contract,  and  the  propri- 
ety of  exercising  such  jurisdicti(Mi,  arc  not  fairly  presented  by  the  rec^ 
ord,  and  therefore  we  refrain  from  expressing  an  opinion  thereon. 

The  plaintiff  is  not  an  employer  of  men.  It  is  an  association  of 
local  branch  associations,  called  "Local  Typothetae,"  which  do  not  em- 
ploy men ;  but  their  members  are  master  printers,  who  employ  press- 
men. It  has  a  local  branch  association  in  the  city  of  New  York,  known 
as  "The  Typothetae  of  the  City  of  New  York,"  which  has  upwards  of 
50  members  engaged  in  the  printing  business  in  said  city.  It  appears 
that  a  strike  is  threatened  by  the  defendants  the  local  unions  against 
some  of  the  members  of  the  plaintiff's  local  brandi  association  in  New 
York.  The  theory  upon  which  the  action  is  brought  is,  not  that  ttie 
plaintiff  will  sustain  any  irreparable  damage,  but  that  the  members 
of  its  local  branch  association  against  whom  the  strike  is  threatened, 
will  sustain  such  damages,  and  the  action  is  brought  in  their  b^alf* 
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The  objects  of  the  plaintiff,  so  far  as  material  to  the  question  presented, 
as  shown  by  its  constitution,  are : 

"The  mutual  protection  of  Its  members  against  Illegal  or  onJuBt  Interfereuce 
with  the  enjoyment  of  their  rights  as  dtlzens  in  the  c(Uidact  of  thtir  husineBS. 
The  securing  of  mutual  advice,  co-operation,  and  asslstanoe  In  all  matters  af- 
fecting tra^  conditions,  either  local  or  generaL  To  secure  end  preserve  equita- 
ble conditions  In  the  workabopa  of  our  members,  wberebr  the  Interests  at  both 
employer  and  employ^  shall  be  pnq>«ly  protected.  The  investigation  and 
adjustment  of  any  question  arising  between  members  and  their  wiployes  which 
may  be  referred  to  and  come  within  the  Jurisdiction  of  the  association.  The 
exchange  of  Intormatlon  and  the  cultivation  of  a  community  of  tntoreat  and  a 
fraternal  nitlt  amongst  Its  membership." 

With  respect  to  the  powers  of  the  plaintiff,  its  constitution  provider 
as  follows: 

"It  shall  have  power  to  l^ilslate  for  Its  memberablp  and  determhie  all  ques- 
tions, arlidng  between  than  or  It  and  the  trades  uniwts  or  other  onployto,  Id 
regard  to  shop  practice,  hours  of  labor,  apprentices,  and  every  other  question 
except  wages,  which,  being  governed  by  local  conditions,  shall  be  regulated  by 
the  local  oi^anizations.  It  sbaU  have  power  to  levy  assessments  for  the  emer- 
gency fund  and  make  laws  for  its  disbursement  in  the  protection  of  its  mem- 
bers, and  shall  be  empowered  to  enforce  its  laws  by  fines  imposed  upon  Ito 
mffinbers  and  by  the  withdrawal  of  their  charters  uput  failure  to  conqply  with 
Its  lawB  as  they  may  be  tcom  time  to  time  enacted. 

"No  general  law  sball  be  enacted  except  at  a  regular  annual  convention,  or 
at  a  special  convention  regularly  called  for  the  purpose,  and  by  a  vote  of 
three-fourths  of  the  delates  present,  as  provided  in  article  III,  section  2,  the 
same  having  been  reported  upon  favorab^      the  executive  committee." 

These  provisions  doubtless  authorized  the  plaintiff  to  legislate  on 
the  subjects  specified  for  its  subordinate  branches  with  respect  to  the 
conttitions  upon  which  their  members  shall  employ  men,  excepting  as  to 
the  rate  of  wages,  which  is  e3q}ressly  excluded  from  its  Jurisdiction; 
but  it  is  doubtful  whether  they  authorized  the  plaintiff  to  make  con- 
tracts in  behalf  of  the  members  of  the  local  associations,  which  would 
be  binding  upon  the  members  thereof,  to  employ  any  pressmen,  and  it 
is  not  clear  that  it  is  authorized  to  maintain  an  action  for  the  benefit 
of  the  members  of  its  local  branch  associations. 

The  plaintiff  association,  however,  assumed  jurisdiction  to  make  a 
contract  in  behalf  of  its  local  associations  and  the  members  thereof, 
with  the  defendant  the  International  Union,  regulating,  among  other 
things,  the  hours  of  labor,  ^op  practices,  and  the  adjustment  of  con- 
troversies for  a  period  of  5  years,  expiring  on  the  1st  ^y  of  May,  1907. 
The  members  of  the  local  associations  of  the  plaintiff  apparently  ob- 
served the  conditions  of  this  contract  in  employing  pressmen  during 
that  period ;  but  it  does  not  appear  that  formal  contracts  were  made 
either  between  the  local  branch  associations  of  the  plaintiff  or  the  mem- 
bers thereof  and  the  local  unions  of  the  defendant  the  International 
Union.  Qn  the  8th  day  of  January,  11)07,  an  agreement  purporting  to 
be  between  the  i^aintiff  and  the  defendant  the  International  Union  was 
signed  by  five  individuals,  who  constituted  a  omimittee  of  the  plaintiff 
association  authorized  to  meet  with  a  committee  consisting  of  the  direc- 
tors of  the  defendant  the  International  Union  with  a  view  to  negotiat- 
ing a  renewal  of  the  contract  then  in  force,  and  by  four  of  the  five 
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members  of  die  committee  of  tiie  International  Union.  Immediately 
above  the  signatures  the  ^^reement  contains  a  clause  as  follows :  "Sub- 
ject to  ratification  by  the  U.  T.  A.  Convention."  The  signatures  of 
the  members  of  the  committee  purporting  to  represent  the  plaintiff  ap- 
pear first,  and  this  clause  had  reference  to  the  plaintiff ;  but  it  pre- 
cedes all  signatures.  The  defendant  the  International  Union  holds  a 
convention  annually  in  the  month  of  June,  and  the  plaintiff  holds  a 
convention  annually  in  the  month  of  September.  It  appears  by  the 
affidavit  of  the  president  of  the  plaintiffs  local  branch  association  in 
New  York  that  the  ratification  of  this  contract  hy  the  plaintiff  "vras 
afterwards  duly  given  by  special  conference  held  m  the  city  of  Pitts- 
burg, Pa.,  on  February  2, 1907" ;  but  it  does  not  appear  that  the  ratifi- 
cation was  by  a  convention  of  the  plaintiff.  Before  the  next  conven- 
tion of  the  plaintiff,  after  the  agreement  was  signed,  the  defendant  the 
International  Union  held  its  convention  in  June,  1907,  and  took  action 
with  respect  to  the  contract  to  which  reference  will  be  made  presently. 
The  agreement  of  January  8,  1907,  purports  to  be  an  agreement  be- 
tween the  parties,  to  take  effect  on  the  1st  day  of  May,  1907,  and  to 
continue  in  force  5  years  thereafter.  Its  provisions  are,  with  one  ex- 
ception, the  same  in  substance  as  those  of  the  prior  agreement  for  6 
years.  The  material  difference  is  that  under  the  former  agreement  it 
was  provided  that  54  hours  should  constitute  a  week's  work,  and  un- 
der this  new  agreement  it  is  provided  that  64  hours  shall  omstitute  a 
week's  work  from  May  1,  1907,  until  January  1,  1909,  but  that  there- 
after 48  hours  should  constitute  a  week's  work.  The  change  in  that 
regard  was  from  a  9-hour  day  to  an  8-bour  day;  but  it  contains  no 
provision  that  the  pressmen  should  be  paid  the  same  wages  for  8  hours 
as  they  theretofore  received  for  9.  The  question  of  securing  for  press- 
men a  change  to  an  8-hour  day  at  the  same  wages  as  for  9  had  re- 
ceived serious  consideration  at  the  convention  of  the  International  Un- 
ion held  in  the  month  of  June,  1906,  preceding  the  expiration  of  the 
first  5-year  contract.  At  that  convention  the  outgoing  board  of  di- 
rectors reported  that  at  the  last  preceding  convention  the  question  of  a 
shorter  workday  had  been  delegated  to  them  and  that: 

"They  beg  leave  to  report  to  the  convention  the  following  plan,  whereby  some 
tangible  method  or  course  may  be  arrived  at  that  will  result  In  the  adoption 
of  the  eight-hour  day  by  the  I.  P.  P.  &  A.  U.  (1)  That  this  convention  Instruct 
the  incoming  board  of  directors  to  meet  as  a  committee  with  a  like  committee 
on  the  part  of  the  United  l^rpothetie  of  America,  aa  explained  In  the  letter  of 
Mr.  Mclntyre  under  date  of  April  28th,  herein  mentioned,  the  committee  on 
our  part  to  strive  with  all  power  possible  to  have  some  concessions  made  by  the 
l^potbetn  towards  having  the  eight-hour  day  established  within  reasonable 
time,  In  a  manner  that  will  warrant  its  ad<^tl<m  on  mutnal  grounds  as  a 
flnality,  fuid  an  agnaneat  with  that  Intent  be  entered  Into ;  the  committee  oa 
our  part  having  power  to  sign  up  such  an  agreem«it,  if  the  eight-hour  day  can 
be  brought  within  a  reasonable  time  of  attainment,  If  not,  the  committee  to 
report  back  to  our  next  convention,  as  provided  In  section  6  of  this  report 
*  *  *  (5)  The  question  of  what  year  and  date  the  eight-hour  day  shall  be 
adopted  shall  remain  within  the  keeping  of  the  Incoming  board  of  directors, 
they  to  report  to  the  next  convention  In  full  their  f^jservatlons  and  Jndgmenta 
us  to  what  onr  future  course  should  be  In  Betting  a  date  for  the  adopBon  of 
the  el^t-honr  day.  (6)  In  view  of  the  fact  that  onr  agreement  with  the  United 
IVPothetm  of  America  will  not  explrie  until  May  1,  1907.  the  board  of  01- 
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netora  feel  that  the  prorl^ons  of  section  4  of  this  report  woold  be  the  visest 
coarse  to  follow,  until  at  least  another  convention  had  followed  the  carrying 
ont  of  the  Orst  three  sections  of  this  report.  In  order  that  an  opporttmlty  may 
be  given  the  membership  to  understand  our  financial  strength,  aa  well  as  hear- 
ing from  the  incoming  board  of  directors  a  report  of  the  work  done  by  them 
during  the  year  towards  an  amicable  adjustment  of  the  shorter  workday,  or 
eight-hour  day,  with  the  United  Typothetse  of  America.  •  •  •  (11)  The 
fbregolng  r^^OTt  is  made  In  ontUne  of  what  shoald  be  done  by  the  membership 
towards  acqairing  tbe  eight-hoar  day,  and.  while  we  all  would  like  to  see  It 
come  as  soon  as  possible,  we  should  not  attempt  to  enforce  It  with  a  strike  ontll 
all  other  means  had  failed  to  secure  it,  and  our  finances  and  organization  are 
made  such  that,  in  the  ev^t  of  failure  to  accomplish  our  desire  along  the 
lines  of  easy  approach,  we  can  leave  the  date  of  enforcing  It  within  the  keep- 
ing of  those  whom  we  elect  to  administer  our  affairs,  and  then,  when  they 
inform  us  of  what  course  we  should  pursue,  we  will  know  that  the  time  has 
been  carefully  considered  and  our  duty  and  finances  will  have  to  aid  ns  In 
Holng  tbe  rest** 

The  omitted  parts  of  the  report  contained  a  recommendation  with 
respect  to  assessments  for  the  purpose  of  raising  a  fimd  to  be  known 
as  the  "Shorter  Workday  Ftmd"  and  recommended  that  efforts  be  maile 
to  place,  not  only  their  own  members,  but  members  of  "the  entire  print- 
ing industry,"  upon  the  eight-hour  day  basis,  the  same  as  had  been  ac- 
complished with  the  nine-hour  day  in  1898.  This  report  was  referred 
to  the' committee  on  ofiFtcera'  reports,  and  the  report  of  that  ccunmittee 
thereon  was  adopted,  whidi,  so  far  as  material,  was  as  follows : 

"We,  the  committee,  recommend  that  the  board  of  directors  be  Instructed  to 
meet  with  a  like  committee  on  tbe  part  of  the  U.  T.  A.,  with  Instructions  to 
secure  a  renewal  of  the  agreement,  with  a  declaration  as  to  whether  the  eight- 
hour  day  will  be  agreed  to.  *  *  *  The  committee  are  pleased  to  coincide 
with  the  recommendations  of  the  board  of  directors.  Inasmuch  as  they  are  of 
such  a  nature  that  tbe  committee  have  seen  fit  to  Indorse  the  plan  at  assess- 
ment as  formulated  by  tbe  board,  to  wit :  *  *  *  *  (Z)  That  an  aasesament  of 
eo  cents  per  month  be  levied  upon  all  pressmen  members  monthly  fnMn  July 
1,  1906,  until  July  1,  1907.  (3)  That  an  assessment  of  26  cents  per  month  be 
levied  upon  all  feeder  or  assistant  m^nbers  monthly  during  the  same  period. 
(4)  That  this  fund  be  sent  to  the  International  Secretary-Treasurer  monthly 
by  the  secretary  of  each  local  union,  the  same  to  be  deposited  In  a  different 
bank  from  that  in  which  we  deposit  our  r^lar  funds,  and  tbe  same  to  be 
known  as  the  Shorter  Workday  Fund.'  And  that  we  recommend  that  this 
nmventlon  dectare  In  favor  of  tbe  ^ght-bonr  day  Immediately  after  the  expira- 
tion of  tbe  agreement  now  existing  between  tbe  U.  T.  A.  and  tbe  I.  P.  P.  &  A. 

provided  It  Is  not  within  the  scope  of  the  possibilities  of  having  same  ar- 
rai^fed  amicably  and  equitably  between  the  U.  T.  A.  and  the  I.  P.  P.  ft  A.  U 
within  a  reasonable  time  after  the  explratl<»i  of  the  agreement  now  existing 
between  these  two  respective  organlzatlonsL  The  committee  further  recom- 
mend that  steps  be  taken  by  the  board  of  directors,  to  act  tn  conjunction  with 
the  other  branches  of  the  printing  crafts  for  perfecting  a  plan  whereby  unity 
of  action  may  be  carried  out  In  the  adoption  of  the  eight-hour  day." 

The  board  of  directors  of  the  Intematicmal  Printing  Union  con- 
sists of  five  members,  who  are  its  officers,  namely,  the  president,  three 
vice  presidents,  and  the  secretary-treasurer.  The  agreement  of  Janu- 
ary 8,  1907,  was  negotiated  and  signed  in  behalf  of  the  defendant  the 
International  Union  by  four  of  these  directors.  The  fiftfi  refused  to 
sign.  It  appears  by  affidavit  that  at  the  convention  of  the  International 
Union  held  in  June,  1907,  four  resolutions,  preceded  by  a  preamble,  and 
10SN.T.S.— 
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apparently  presented  by  some  officer,  committee,  or  delegate,  were 
adopted,  as  follows: 

"To  the  Officers  and  Members  of  the  T.  P.  P.  A  A.  IT. : 

"Whereas,  otir  board  of  directors  has  renewed  the  agreonent  with  the  Unit- 
ed TypotheUe  of  America:   Now,  therefore,  be  It 

"Reaolved,  that  said  agreement  Is  hereby  ratiJled  and  approved,  provided 
the  'open  shop*  clause  is  stricken  out  and  on  amendment  la  inserted  providing 
for  nine  hours'  pay  for  the  eight-hour  day. 

"And  be  it  further  resolved,  that  In  the  event  the  U.  T.  A.  rejects  these 
amendments  car  board  of  directors  are  instmcted  to  submit  the  question  of 
the  immediate  Inauguration  of  the  eight-hour  day  to  the  reTerendnm,  said 
referendum  to  be  taken  thirty  days  after  such  rejection, 

"Resolved,  that  a  shorter  workday  assessment  of  10  per  cent  be  levied  upon 
the  membership  of  the  I.  P.  P.  &  A.  U.  membership,  the  money  to  be  collected 
to  be  put  in  the  Shorter  Workday  fund;  and  be  It  further 

"Resolved,  that  the  foregoing  resolution  be  submitted  to  the  referoidum  as 
part  of  and  Incorporated  In  proposition  No.  18.  which  provides  for  the  im- 
mediate InaugurattOD  of  the  eight-honr  day,  provided  certain  amendments  to 
an  afreement  are  rejected  tv  ^  U.  T.  A." 

The  board  of  directors  of  the  International  Union  attended  the 
convention  of  the  plaintiff  in  September,  1907,  with  a  view  to  having^ 
the  agreement  of  January  8,  1907,  amended  in  accordance  with  the 
action  of  the  convention  of  the  International  Union,  but  were  unsuc- 
cessful, and  no  further  understanding  on  these  subjects  was  reached 
between  the  interested  parties.  The  three  local  unions  which  are  de- 
fendants endeavored  to  obtain  like  concessions  from  the  employers  of 
their  members,  and,  being  unsuccessful,  have  threatened  to  call  a  strike 
of  their  members.  It  is  not  claimed  that  either  of  the  defendants,  the 
^Jew  York  Printing  Pressmen's  Union  No.  51,  or  the  Job  Press  Feed- 
ers' Union  No.  1,  has  in  any  manner  ratified  the  agreement  of  Janu- 
ary 8,  1907;  but  it  is  claimed  that  the  defendant  the  Franklin  Asso- 
ciation No.  23  has  ratified  it.  The  plaintiff  for  such  ratification  relies 
upon  two  contracts  purporting  to  be  made  between  its  local  branch 
association  in  New  York  and  the  Franklin  Association,  one  under  date 
of  March  4,  1907,  and  the  other  under  date  of  April  19,  1907.  The 
agreement  of  March  4th  was  not  signed  by  any  officer  or  member  of 
the  Franklin  Association,  or  by  its  authority,  and  was  never  ratified  by 
it.  It  appeared  that  the  Franklin  Association  had  been  negotiating  an 
agreement  with  the  Typothetae  of  the  City  of  New  York,  but  that  they 
were  unable  to  come  to  an  understanding,  and  two  of  the  officers  of 
the  International  Union,  not  only  without,  so  far  as  appears,  authority 
of  the  Franklin  Association,  but  without  authority  from  the  Interna- 
tional Union,  signed  this  agreement  of  March  4th  with  the  officers  of 
the  Typothetae  of  the  City  of  New  York.  The  agreement  of  April 
10th  was  signed  by  the  president  of  the  Typothetae  of  the  City  of  New 
York  for  his  organization  and  by 

"Thoa  J.  Moron— Franklin  #23. 
"John  P.  Mines 

It  appears  that  Moran  was  the  business  agent  and  Mines  was  presi- 
dent of  the  Franklin  Association ;  but  it  does  not  appear  that  they 
were  authorized  to  s^  the  agreement  for  the  association.  It  is  shown 
by  the  affidavit  of  Moran  that  he  signed  on  the  representation  that  it 
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was  an  agreement  to  have  the  differences  between  the  two  associations 
arbitrated  by  the  officers  of  their  respective  international  associations, 
and  that  he  and  Mines  were  ex  officio  members  of  a  committee  of  sev- 
en, duly  appointed  by  the  Franklin  Association  on  the  24th  day  of 
February,  1907,  to  negotiate  a  contract  with  the  Typothetas  of  the 
Gty  of  New  York;  that  neither  he  nor  Mines  had  any  further  or 
other  authority  from  the  association ;  that  they  did  not  consult  tiie  oth- 
er members  of  the  committee,  and  were  not  authorized  to  act  for  them, 
and  that  neither  their  action  in  signing  this  contract,  nor  the  action  of 
the  officers  of  the  International  Printing  Union  in  signing  the  contract 
of  March  4th,  was  reported  to  or  ratified  by  the  Franklin  Association. 
The  agreement  of  Januarj'  8,  1907,  does  not  purport  to  obligate  the 
members  of  any  subordinate  union  of  the  International  Union  to  work 
for  members  of  the  plaintiff's  local  branch  associations,  nor  does  it  ob- 
ligate the  latter  to  employ  the  former.  It  merely  prescribed  the  terms 
and  conditions  under  which  men  when  employed  should  work.  The 
plaintiff,  therefore,  shows  no  basis  for  its  action,  unless  it  be  that  part 
of  the  agreement  of  January  8,  1907,  which  purports  to  obligate  the  In- 
ternational Union  from  declaring  a  strike  during  the  continuance  of 
the  contract,  unless  for  a  violation  of  the  contract,  and  purports  to 
obligate  the  members  of  plaintiff's  subordinate  local  branches  not  to 
engage  in  any  lockout,  excepting  in  case  of  a  breach  of  the  contract 
by  a  local  union  of  the  Intematicmal  Union  or  its  members. 

Under  the  constitution  of  the  International  Union  and  the  constitu- 
tion and  by-laws  of  its  local  unions,  a  strike  probably  could  not  be 
successfully  inaugurated  if  its  officers  were  enjoined  from  authorizing 
it,  because  a  strike  may  not  be  called  by  a  local  union  without  the  ap- 
proval of  the  majority  of  the  officers  of  the  International  Union, 
and,  should  it  be  called  without  such  approval,  the  members  thus 
strikuig  would  not  be  entitled  to  receive  the  allowance  of  97  per 
week  for  married  men  and  $5  for  single  men  to  which  they  are  en- 
titled from  the  treasury  of  the  International  Union  for  a  period  of 
eight  weeks,  provided  the  strike  is  regularly  called  and  duly  authorized, 
which  allowance  may  be  continued  longer  in  certain  contingencies. 
Aside  from  tlie  question  as  to  whether  four  of  the  five  directors,  acting 
as  a  special  committee,  could  bind  the  International  Union  to  a  con- 
tract which  the  five  might  have  made,  there  is  grave  doubt  as  to 
whether  it  was  competent  for  the  committee  to  bind  the  International 
Unitm  by  this  contract,  which  postponed  the  going  into  effect  of  the 
8-hour  day  for  a  period  of  20  months  after  the  expiration  of  the  con- 
tract under  which  the  parties  were  then  acting,  and  even  then  did  not 
secure  the  same  wages  for  the  8-hour  day  as  for  the  9.  There  is  much 
force  in  the  argument  that  the  authority  of  the  committee  was  to  make 
a  tentative  agreement,  unless  the  plaintiff  yielded  to  the  8-hour  de- 
mand, and  to  report  their  action,  as  was  t^arently  done,  to  the  next 
convention.  There  are  some  thin|^  in  the  action  of  the  convention  of 
1906  indicating  that  this  was  the  mtention,  and  the  action  of  the  con- 
vention in  1907  only  constituted  a  ratification  of  the  agreement  if 
amended  in  two  particulars.  The  8-hour  clause  in  the  agreement  of 
January  8,  1907,  was  of  no  practical  value,  for  it  did  not  secure  the 
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right  to  the  pressmen  to  pay  as  for  a  previous  9-hour  day,  and  this  is 
emphasized  by  the  refusal  of  the  convention  of  the  plaintiff  in  1907 
to  accept  the  amendment  proposed  in  that  regard.  It  is  quite  clear 
that  the  authority  conferred  by  the  convention  of  the  International  Un- 
ion in  1906  upon  the  committee  to  n^otiate  a  renewal  of  the  contract 
was  to  secure  to  the  pressman  an  8-hour  day  without  reduction  in 
wages  within  a  reasonable  time.  It  follows,  therefore,  that  the  moticm 
for  the  injunction  was  properly  denied. 

The  order  appealed  frcm  should  be  affirmed,  with  $10  costs  and  dis- 
bursements. All  concur. 


NEWMAN  T.  CITY  OF  NEW  YORK. 
(Bvpreme  Oonrt,  Appellate  Term.  February  7,  100&) 

1.  MnnzciPAL  Oobpobations— Liabixjtibs  roa  Injtjbt  to  Tuibd  Pebsor — 

WoBK  Dom  BT  Ihdepesdeht  Gontuctobb. 

Where  a  city  cmtracts  with  an  Independent  contractor  to  make  an  open- 
ing In  the  street.  It  must  exercise  a  continuing  dnty  to  see  that  th^  some 
Is  carefully  guarded  and  made  reasonably  safe  for  travel,  regardless  of 
who  performs  the  actual  wwk. 

[Ed.  Note.— For  cases  In  poln^  see  Gent  Dig.  voL  86,  Municipal  Cot' 
poratlons^  I  168a] 

2.  SAMB— DKROTB  in  STBEBTS— EX01.TATI0NS  IH  ROADWAT. 

Where  an  independent  contractor,  employed  by  a  city,  cut  an  opening 
In  the  SE^halt  pavement,  and  during  a  suspension  of  tbe  work  put  in  a 
temporary  filling,  tbe  dty  cannot  escape  liability  for  the  defective  con- 
dition of  sndi  (^>enlng,  on  tbe  ground  that  It  bad  no  time  In  wbldi  to 
remedy  the  same,  where  tbe  temporary  filling  was  done  under  the  super- 
Tislon  of  the  city  inspector. 

[Ed.  Note.--For  cases  In  point,  see  Cent  Dig.  vol.  8G,  Municipal  C!or- 
poratlona^  I  ISSa] 
8.  Same. 

Where  an  Independoit  oontractor.  woriclng  under  tbe  direction  of  a 
city,  cut  an  opening  in  the  asphalt  pavement  and  during  a  suqienslon 
In  tbe  work  put  in  a  temporary  filling,  which  washed  out  during  a  heavy 
rain,  tbe  city  will  be  liable  for  damages  sustained  by  one  driving  Into  tbe 
hole  while  tbe  street  was  covered  with  water,  since  It  was  the  duty  ot 
the  city  to  anticipate  and  prorlde  fbr  the  natural  effect  of  rain  under  such 
circumstances. 

^  SaUB— COKTBIBUTOBT  NXOLIOEnOB. 

Where  a  street  was  covered  several  Inches  deep  with  water,  and 
plaintiff's  driver,  who  bad  not  been  that  way  for  several  days,  drove  Into 
the  opening,  cut  by  an  Independent  contractor  working  for  the  city  and 
filled  with  a  temporary  filling,  overturning  the  wagon  and  resulting  In  dam- 
age, he  cannot  be  charged  with  contributory  n^llgeuce,  where  there  was 
nothing  to  warn  blm  of  tbe  condition  of  the  street 

5.  Same— AoTioNS— KviDENOi— DisMiasAi,. 

An  Indepmdait  contractor,  working  for  a  dty,  cat  an  <viailng  In  ttie 
asphalt  pavement  and,  running  short  of  material,  he  left  It  for  some  time 
with  a  temporary  filling,  but  nothing  to  show  where  the  bole  was.  During 
the  suspension  of  work  It  rained,  so  as  to  cover  the  street  several  Incbee 
deep.  While  so  covered,  plaintiff's  driver  drove  a  wagon  Into  tbe  opening, 
overturning  tbe  wagon.  Tbe  evidence  showed  that  after  the  water  ran 
off  a  hole  about  two  feet  deep  was  left  Helif  In  an  action  against  a  city 
for  the  damages  sustained,  that  it  was  error  to  dismiss  for  Callurs  <dt 
prooL 
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Appeal  from  Municipa]  Court,  Borougb  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Vincent  Newman  against  the  city  of  New  York.  From  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.  Reversed,  and 
new  trial  granted. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
GERARD.  JJ. 

John  Conville,  for  appellant 

Francis  K.  Pendleton  (Royal  E.  T.  Riggs,  of  counsel)  for  re- 
spondent. 

GILDERSLEEVE,  P.  J.  On  September  1,  1905,  an  opening  was 
made  in  the  street  bed  at  the  entrance  to  the  Ninety-Nintti  Street  Fer- 
ry, between  Ninety-Ninth  and  One  Hundredth  streets,  in  order  to  shift 
the  silt  basin.  The  work  was  being  done  by  employes  of  the  Uvalde 
Asphalt  Paving  Company,  pursuant  to  a  contract  with  the  city,  and  a 
city  inspector  was  in  charge  of  the  men,  to  see  that  the  work  was  prop- 
erly done.  On  said  1st  day  of  September,  1905,  the  workmen  made  an 
opening  in  the  asphalt  pavement  in  the  street,  about  12  feet  long,  2 
feet  deep,  and  2  feet  wide.  On  S^tember  2,  1905,  before  the  job  was 
ccHnpleted,  the  men  ran  short  of  pipe,  and  they  suspended  work,  after 
filling  in  the  excavation  temporarily.  The  next  day  was  Sunday,  and 
the  &y  following  that  was  Labor  Dav,  so  that  the  work  was  not  re- 
sumed until  September  5,  1905.  On  September  3d,  about  the  time  the 
men  were  leaving  the  job,  it  commenced  to  rain,  and  it  continued  to 
rain  with  such  abundance  that  on  September  3d  the  entire  street  was 
covered  with  water  from  curb  to  curb  to  a  depth  of  about  a  foot  and  a 
half.  On  said  3d  day  of  September,  at  about  4  o'clock  in  the  afternoon, 
while  tile  street  was  still  covered  with  water,  plaintiirs  servant,  one 
Scaio,  was  drivin|^  plaintiff's  wagon  to  market  through  said  street,  and 
tiie  wheel  of  plaintiff's  wagon  sunk  into  a  hole  in  said  excavation, 
causing  tiie  wagon  to  overturn  and  resulting  in  damage,  for  which 
plaintiff  seeks  to  recover  in  this  action.  The  case  was  tried  without  a 
jury,  and  at  the  close  of  the  testimony  the  complaint  was  "dismissed 
for  failure  of  proof."  Plaintiff  appeals. 

The  son  of  plaintiff  saw  the  scene  of  the  accident  when  tiie  water 
had  run  off,  and  found  a  hole  there  S  or  B  feet  wide,  where  it  was 
stmken  down.  The  witness  Gembest  says  that  he  saw  the  place  the 
next  day  after  the  accident,  when  the  water  had  run  off,  and  that  tiiere 
was  a  hole  in  the  street,  where  the  accident  had  taken  place,  about  2 
feet  deep.  Policeman  Orstadt  testifies  that  he  saw  the  place  shortly 
after  the  accident,  and  on  the  same  day,  and  found  a  hole  so  deep  that 
he  could  not  reach  bottom  with  his  24-inch  night  stick,  and  that  he 
made  his  official  report  that  there  was  "a  dangerous  hole  in  the  street** 
Gembest  also  says  that  the  place  in  question  was  "soft,**  and  that  there 
was  nothing  (no  temporary  filling)  there.  The  city  inspector,  witiiout 
specifically  denying  the  testimony  of  plaintiff's  witnesses,  states  that 
when  the  men  left  work,  on  September  2d,  they  made  a  temporary  fill- 
ing of  asphalt  and  concrete  in  the  excavation.  Two  or  three  days  aft- 
er the  accident  the  men  returned  to  the  work,  and  about  a  week  after 
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the  accident  they  completed  the  job,  and  again  asphalted  the  street 
over  the  place  where  the  excavation  had  been.  All  of  plaintiff's  wit- 
nesses appear  to  have  seen  the  place  before  anything  further  had  been 
done  to  it. 

There  is  no  dispute  as  to  the  law  of  the  case.  Where  the  city  makes 
a  contract  with  an  independent  contractor  to  make  an  opening  in  the 
street,  it  must  exercise  a  continuing  duty  to  see  that  the  same  is  care- 
fully guarded  and  made  reasonably  safe  for  travel^  whether  the  actu- 
al work  is  performed  by  city  workmen  or  by  workmen  of  an  independ- 
ent contractor.  The  defendant's  counsel  does  not  dispute  that  the 
city  had  notice  of  this  opening  made  in  the  street,  and  that,  if  the  men 
were  negligent,  the  city  cannot  take  refuge  behind  the  independent 
contractor  who  was  performing  the  work.  It  is  urged,  however,  that 
the  city  is  not  liable  for  the  defective  condition  of  such  an  opening  un- 
til after  the  lapse  of  a  reasonable  time  in  which  to  remedy  the  same. 
In  answer  to  ^is  argument  it  may  be  pointed  out  that  the  temporaiy 
filling  was  put  into  &e  excavation  under  the  supervision  of  the  city^ 
representative. 

It  is  the  claim  of  the  defendant  that  the  accident  was  due  solely  to 
the  rain.  Even  so,  it  will  be  remembered  that  it  had  begun  to  rain  be- 
fore the  men  had  left  the  work,  and,  in  any  event,  it  was  the  duty  of 
tiie  city  to  anticipate  and  provide  for  the  natural  effect  of  rain  on  earth 
excavated  and  replaced,  and  to  have  foreseen  that,  if  rain  gathered  up- 
on the  street,  it  would  naturally  tend  to  soak  into  this  opening,  since 
an  the  rest  of  the  street  was  asphalted.  Johnson  v.  Priel,  60  N.  Y. 
679.  The  opening  apparently  was  not  properly  filled,  and  the  water 
soaked  through  the  filling,  the  loose  earth  setded,  and  the  hole,  which 
was  subsequently  found  there,  resulted  therefrom.  It  is,  in  any  event, 
clear  from  the  result  that  the  temporary  filling  was  not  done  in  such 
a  way  as  to  properly  restore  the  street  to  a  safe  condition,  while  nothing 
whatever  was  done  to  warn  the  public  of  danger.  The  driver  appar- 
ently knew  nothing  of  the  trench,  not  having  passed  that  way  for  sev- 
eral da^  previous  to  the  accident,  and,  as  there  was  no  sign  or  other 
indication  to  warn  him  of  the  dangerous  condition  of  the  street,  he 
cannot  be  diarged  with  c(»itributory  negligence  in  passing  through 
that  street.  It  seems  to  us  that  the  learned  court  below  fell  into  error 
in  dismissing  the  complaint  on  the  ground  of  a  failure  of  proof. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with  costs  to  ap- 
pellant to  abide  the  event 

SEABURY  and  GERARD,  JJ.,  concur  in  the  result 


BOTHBNBBRO  v.  ROSENBERG. 
(Saprane  Oonrt,  Appellate  Term.  Febninrr  7,  19na) 

niAI>-DlBEOTION  OF  VeBDICT. 

Though  plaintiff  failed  to  prove  hlB  case,  It  was  error  to  direct  a  verdict 
for  defendant,  where  the  evidence  was  Insufficient  to  Justify  such  a  ver- 
dict; but  the  court  should  have  dismissed  the  complaint 

££d.  Note— For  cases  la  point,  see  Cent  Dig.  vol.  46,  Trial,  H  381-884.] 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  John  W.  Rothenberg  against  Ignatz  I,  Rosenberg.  From 
a  judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  befora  GILDERStEEVE,  P.  J.,  and  SEABURY  and  GER- 
ARD, JJ. 

Charles  LiebHng,  for  appellant. 
Joseph  Wilkenfeld,  for  respondent. 

SEABURY,  J.  The  plaintiff,  a  plumber,  sued  to  recover  damages 
for  the  breach  of  a  contract  under  which  he  agreed  to  do  plumbing 
work  and  furnish  materials.  The  complaint  alleges  that,  while  the 
plaintiif  was  in  the  act  of  performing  the  contract,  the  defendant  pre- 
vented him  from  continuing  his  work.  At  the  close  of  the  case  it  was 
evident  that  the  plaintiff  had  failed  to  sustain  by  evidence  the  allega- 
tions of  his  complaint.  Such  being  the  case,  tile  court  should  have 
dismissed  the  complaint.  This  course,  however,  was  not  adopted.  The 
learned  trial  justice  directed  a  verdict  for  the  defendant.  The  effect 
of  a  direction  of  a  verdict  for  the  defendant  was  equivalent  to  a  judg- 
ment upon  the  merits,  and  would  constitute  a  bar  to  another  action. 
The  evidence  was  insufficient  to  justify  this  disposition.  At  most  the 
court  was,  in  view  of  the  circumstances  of  the  case,  justified  merely  in 
dismissing  the  complaint  because  of  the  insufficiency  of  the  proof. 
Briggs  v.  Waldron,  83  N,  Y.  583;  Dennison  v.  Musgrave  (City  Ct 
N.  Y.)  46  N.  Y.  Supp.  530. 

The  judgment  appealed  from  is  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event.   AU  concur. 


DBBXIiBB  et  aL  T.  OOHBN. 
(Sapreme  Court,  Appellate  Term.  Febraaij'  7,  10Q&) 

LUIDLOBD  AND  T^IIAIIT— AcnON  FOB  BBNT— BTXDIHOB— SDmoZBHOT. 

Plaintiffs  mas  not  recover  trom  defendant  as  for  rent,  wbere  the  erl- 
dmce  does  not  show  who  owns  the  premises  biTolTSd  or  any  contractnal 
relation  respectiog  them  other  than  between  defendant  and  a  third  person. 

[Ed.  Nota— For  cases  In  point,  see  Cent  Dig.  toL  82,  Landlord  and  Ten- 
snt,  I  088.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Hudes  Drexler  and  another  against  Solomon  Cohen  for 
rent  Frcnn  a  judgment  for  plaintiffs,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Arirued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and  GER- 

ardTjj. 

Isidor  Cohn,  for  appellant 

PER  CURIAM.  This  action  was  brought  to  recover  the  sum  of 
$315  for  rent  of  premises  fnun  the  1st  of  February  to  the  1st  of  Octo- 
ber, 1906.  Plaintiffs  c^led  defendant  aa  his  witness.  Defendant  tes- 
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tified  that  he  occupied  the  premises  in  question  during  the  time  claimed ; 
that  he  rented  the  place  from  one  J.  Kamber;  that  he  paid  Kamber  the 
rent  monthly  up  to  January,  and  that  in  that  month  Kamber  owed  him 
$1,500 ;  that  he  asked  Kamber  for  the  money,  and  Kamber  told  him 
that  he  would  repay  it  by  permitting  defendant  to  live  in  the  premises 
until  the  debt  was  paid ;  that  he  never  knew  the  plaintiff  herein  with 
relation  to  the  rent  of  the  premises;  that  they  never  demanded  any 
.  rent  frc»n  him.  There  is  no  evidence  whatever  in  the  record  to  show 
who  owned  the  premises  in  question,  and  there  was  no  evidence  what- 
ever that  the  defendant  had  hired  the  premises  from  any  person  other 
than  Kamber,  or  was  in  any  contractual  relation  with  any  person  other 
than  Kamber.  As  the  record  stands,  the  judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event 


DBEXLER  et  al.  v.  OOHEN. 

(Sapr^ne  Court,  Appellate  Term.  February  7,  1908.) 

ABATsnnr  and  Revitai^Idiintiit  of  Oaube  or  Action. 

An  action  for  rent  may  be  brongbt  for  each  Installment  of  rent  as  It 
tells  due;  but  It  must  embrace  all  the  InstallmentB  due  when  salt  is  cmih 
menced,  tiiey  forming  an  Indivisible  cause  of  action,  and  so,  where  several 
actlans  are  brought  thexeon,  the  pendency  of  one  1b  a  good  defmw  to  tbe 
othraa. 

[Bd.  Note. — Pot  cases  In  point,  see  Gmt.  Dig.  toL  1.  Abatement  and 
Berlval,  1 48.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Hudes  Drexler  and  another  against  Solomon  Cohen  for 
rent  From  a  judgment  for  plaintiffs,  defendant  appeals.  Reversed, 
and  complaint  dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 

Isidor  Cohn,  for  appellant 

PER  CURIAM.  This  action  is  between  the  same  parties  as  calen- 
dar No.  110  (108  N,  Y.  Supp.  679)  and  is  brought  to  recover  rent  for 
the  same  premises  referred  to  in  that  action  from  October  1,  1906,  to 
October  1,  1907.  The  first  action  was  commenced  in  October,  1907,  at 
which  time  the  rent  sued  for  in  this  second  action  had  accrued.  The 
pendency  of  the  former  action  was  set  up  by  oralpleading.  Defend- 
ant's counsel  moved  to  dismiss  the  complaint  The  court  rendered 
judgment  for  the  plaintiffs. 

An  action  for  rent  on  a  lease  may  be  brought  for  each  installment  of 
rent  as  it  falls  due ;  but  it  must  embrace  all  the  installments  due  at  the 
commencement  of  the  action,  and  the  claim  for  several  installments  of 
rent  due  under  the  same  lease  and  all  due  at  the  time  of  the  suit  con- 
stitutes an  indivisible  cause  of  acti(»i.  When  several  actions  are 
brought  thereon,  the  pendency  of  one  action  is  a  good  defense  in  the 
others.   The  complaint  should  have  been  dismissed. 

Judgment  reversed,  and  complaint  dismissed,  with  costs. 
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QBLDEBICAN  T.  ODBTIS  et  al. 
OBnprone  Court  ^ipeUato  Dlvlskm,  Tint  Department.  Ffebmuy  T.  1908.) 

APPUZr-RlTISW— QUMIOm  or  FAOI^-ClXDIBZLnT  or  WITHBB8E8. 

Questloiui  of  tuA  and  ttw  nedlMIlty  of  wltnesaes  are  tot  the  Jair  to  de- 
termlne. 

IBd.  Not&— For  cases  in  point,  see  Cent  Die  toL  46^  Trial.  H  884,  885.] 
Patterson,  P.  3^  dissenting. 

Appeal  from  Trial  Term,  New  Yoric  County. 

Action  by  Gustav  Geldennan,  administrator  of  the  estate  of  Josiah 
W.  Gelderman,  "against  Grove  D.  Curtis  and  another.  From  a  judg- 
ment for  defendants,  and  an  order  denying  a  new  trial,  plaintiff  ap- 
peals. Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN,  IN- 
GRAHAM,  LAUGHI4N,  and  HOUGHTON,  JJ. 

Frank  M.  Hardenbrook,  for  appellant 
Frank  V.  Johnson,  for  respondents. 

HOUGHTON,  T.  On  a  former  appeal,  taken  by  defendants,  this 
court  reversed  the  judgment  (120  App.  Div.  400, 105  N.  Y.  Supp.  221), 
on  the  ground  that  the  verdict  of  the  jury  in  plaintiff's  favor  was 
against  ^e  weight  of  evidence.  On  the  new  trial,  granted  by  such  re- 
versal, the  defendants  obtained  a  verdict  in  their  favor,  and  the  plain- 
tiff now  appeals. 

While  ^ere  is  some  change  in  the  evidence,  the  facts,  as  well  as 
the  credibility  of  the  witnesses,  were  for  the  jury  to  determine.  There 
is  no  such  preponderance  of  evidence  in  favor  of  die  plaintiff  as  au- 
thorizes us  to  interfere  with  tiie  present  verdict. 

The  judgment  and  order  must  therefore  be  affirmed,  with  costs.  All 
concur,  except  PATTERSON,  P.  J.,  who  dissents. 


BLOCH  V.  LIPPMAN. 
(Supreme  Oonrt,  Appellate  Term.  Vfbraaxj  7,  1908.) 

1.  OtJABANTr—CoNSTBUonoM— Conditions. 

Where  the  defendant  guaranteed  payment  of  a  note  on  condition  that 
another  note  on  whldi  be  was  an  Indoraer  abonid  be  paid  by  the  maker 
without  protest,  and  the  flrst  note  was  protested  and  paid  by  him,  he 
will  be  relieved  from  hla  gnarsnty  <m  the  second  note. 

2.  SucE— Action— SuFncnNOT  or  Evidence— Tkansrb. 

In  an  action  on  defendant's  guaranty  of  a  note,  evidence  heid  Insnffident 
to  show  an  assignment  of  the  note  and  guaranty  to  plaintiff. 

Appeal  frcnn  Municipal  Cburt,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Charles  S.  Bloch  against  Israel  Lippman.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial  ordered. 

Argued  before  GHvDERSIvEEVE.  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 
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Harry  A.  Gordon,  for  appellant 
Jacob  Newman,  for  respondent. 

PER  CURIAM.  The  judgment  in  this  case  is  not  warranted  by 
the  testimony.  The  pleadings  were  oral,  and  the  complaint  is  as  fol- 
lows: "Action  on  a  written  guarantee  of  promissory  note."  The 
whole  testimony  is  uncertain  and  indefinite;  but  from  what  may  be 
gleaned  from  the  evidence  it  may  be  said  that  the  defendant  guaranteed 
the  payment  of  a  note  upon  condition  that  another  note  upon  which  he 
was  indorser  should  be  paid  by  the  maker  withotit  protest.  The  first 
note  seems  to  have  been  protested  and  paid  by  the  defendant,  thus  re- 
lieving him  from  his  guaranty  on  the  second  note.  This  action  was 
brought  by  the  plaintiff,  who  it  is  claimed  is  the  assignee  of  the  holder 
of  the  second  note  and  of  the  guaranty ;  but  there  is  no  positive  evi- 
dence that  any  assignment  of  the  note  and  guaranty  was  ever  made  to 
plaintiff.  Although  the  note  itself  bears  the  indorsement  of  tfie  defend- 
ant's name,  be  claims  that  such  indorsement  is  a  foi^ry,  and  no  evi- 
dence is  given  to  rebut  such  testimony.  A  new  trial  may  render  the 
issues  clearer  by  more  de&iite  and  certain  testimony. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event 


RDAL  ESTATE  DIBEICTORY  ft  INTORMATXON  BUREAU  V.  TUBNBB. 

(Bnpmne  Court  Appellata  Tvnn.  VAnaxy  7, 1908.) 

Coimuns— Aonon  ><»  Bbxaoh— Tasiaiici— Bioht  to. 

Wbere,  In  a  suit  on  a  contract  plaintiff  pleads  (oil  perfornmnoe  on  his 
part,  be  may  not  recover  on  the  uieory  that  bis  breach  of  certain  terms 
was  waived  by  defendant 

[Ed.  Note.— For  cases  In  point  Bee  Cent  Dig.  vol.  11,  Contracts,  |  1782.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict 

Action  by  the  Real  Estate  Directory  &  Information  Bureau  against 
Ernest  A.  'turner.  From  a  judgment  dismissing  the  complaint,  plain- 
tiff appeals.  Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 

Joseph  Day  Lee,  for  appellant. 
Ferguson  &  Ferguson,  for  respondent 

PER  CURIAM.  The  plwntiff  pleaded  full  performance  of  the  con- 
tract upon  its  part.  The  evidence  shows  that  strictly  it  did  not  per- 
form all  the  terms  of  the  contract.  It  may  be  that  the  terms  of  the 
contract,  which  were  not  performed  by  the  plaintiff,  were  waived  by 
the  defendant's  acceptance  of  subsequent-service  by  the  plaintiff.  It 
is  well  settled  that  a  party  cannot  recover  upon  the  theory  of  a  waiver 
under  an  allegation  of  perfonnance  in  his  pleading. 

The  complaint  was,  therefore,  properly  dismissed  at  the  close  of 
the  case,  and  the  judgment  appealed  from  is  affirmed,  with  costs. 
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8A2CB  T.  SHUBERT  THEATRICAL  CO. 


(Sapreme  Court,  Appellate  Term.  Febmary  7,  1908.) 


31 ASTEB  AND  SEBVANT— DlBCHABOE— OBOUNDB  FOB  DiSCHABQE. 

Wbere  defendant  employed  the  plaintiff  as  an  actor  under  a  contract 
providluff  that,  If  hts  serrlces  were,  not  satisfactorily  rendered  In  tbe  esti- 
mation of  defendant,  defendant  might  cancel  the  contract,  but  did  not 
provide  for  a  notice,  defendant  had  the  right  to  discharge  tbe  idaintlff 
when  his  services  ceased  to  be  satisfactory ;  the  employment  Inrolvlnfi 
taste,  fancy,  and  personal  satisfaction  or  Judgment,  and  the  good  faith 
of  defendant  In  discharging  him  was  not  material. 


[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  toI  34,  Master  and  Serv- 
ant H  20;  21.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Teinplar  Saxe  against  the  Shubert  Theatrical  Company. 
"From  a  judgment  for  defendant,  plaintiff  appeals.  Affirmed. 

Arffued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 


Franklin  Bien  (Josiah  Cantor,  of  counsel),  for  appellant. 
William  Klein  (Max  D.  Steuer,  of  counsel),  for  respondent 

GERARD,  J.  The  defendant  employed  the  plaintiff  as  an  actor 
under  a  written  amtract  which  contained  the  following  clause  in  para- 
graph 2: 

"And  it  la  farther  contracted  and  agreed  by  and  between  the  parties  to  this 
iDstmment  that  In  case  the  services  so  rendered  by  the  party  of  the  second 
-part  shall  not  in  tbe  estimation  of  the  party  of  tbe  first  part  t)e  satisfactorily 
rendered,  the  party  of  the  first  part  may  cancel  this  contract  and  release  hlm- 
rself  from  the  toma  thereof.  Tbls  to  refer  to  rehearsals,  as  well  as  any  per- 
formance." 

The  employment  was  for  the  theatrical  season  of  1906-07.  On  No- 
vember 10,  1906,  defendant  sent  plaintiff  a  notice  stating: 

"According  to  the  terms  of  tbe  contract  now  existing  between  yon  and  tine 
Sbubert  Theatrical  Company,  this  will  serve  as  your  two  weeks'  notice,  end- 
ing Satarday  night  November  24,  1906." 

Plaintiff  was  paid  a  salary  of  $100  a  week,  the  price  stipulated  in 
the  contract,  down  to  November  24, 1906.  He  received  a  second  notice 
from  the  defendant,  which  he  admitted  he  received  on  or  prior  to  No- 
vember 24th,  as  follows : 

"Dear  Sir:  Pnrsuant  to  tbe  terms  of  paragraph  second  of  the  contract 
^made  with  yon,  dated  July  18,  1906,  we  hereby  desire  to  notify  yon  tbat  your 
-services  are  not  satiafactorlly  rendered,  and  we  hereby  cancel  the  contract  be- 
tween you  and  ourselves. 

**Yoars  truly,  Sbubert  Theatrical  Company." 

The  contract  in  question  did  not  contain  any  clause  providing  for  a 

two  weeks'  notice.  Where  a  contract  contains  a  clause  that  the  serv- 
ices are  to  be  satisfactory  to  the  employer,  the  right  to  discharge  if 
the  services  are  not  satisfactory  to  him,  if  the  employment  is  of  the 
■class  involving  taste,  fancy,  interest,  and  personal  satisfaction  or  judg- 
ment, and  if  the  employer  discharges  the  employe,  the  question  wheth- 
■ec  not  the  services  of  the  employe  are  satisfactory  is  to  be  determined 
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solely  by  the  employer,  and  not  by  the  court  or  jury.  But  where  the 
employment  is  not  of  that  class,  and  where  the  master  has  the  power 
to  discharge  the  employe,  if  satisfied  in  good  faith  that  he  is  incompe- 
tent, there  the  good  faith  is  one  of  fact,  which  must  be  submitted  to  the 
jury.  This  distinction  is  clearly  laid  down  by  the  Appellate  Division 
in  the  case  of  Fuller  v.  Downing,  120  App.  Div.  39,  104  N.  Y.  Supp. 
991,  and  Parker  v.  Hyde  &  Behman  Amusement  Co.,  53  Misc.  Rep.  649, 
103  N.  Y.  Supp.  731.  The  plaintiff  in  this  case  was  employed  as  an 
actor,  an  employment  of  the  class  involving  taste,  fancy,  and  personal 
satisfaction  or  judgment,  and  his  contract  therefore  falls  within  tile 
rule  laid  down  in  Crawford  v.  Mail  &  Express  Publishing  Oxnpany, 
163  N.  Y.  404,  67  N.  E.  616,  and  the  question  of  good  faith  of  the 
defendant  in  discharging  plaintiff  is  not  material.  In  that  case  plain- 
tiff, a  newspaper  writer,  was  employed  at  a  fixed  rate  of  compensation 
per  week,  so  long  as  his  services  "shall  be  satisfactory  to  the  publish- 
ers." The  letter  discharging  the  plaintiff  in  the  Crawford  Case  con- 
tained no  expression,  or  even  suggestion,  of  dissatisfaction  of  his  serv- 
ices. The  defendant  in  the  case  at  bar  lu^  the  absolute  right  to  dis- 
charge the  plaintiff  at  any  time  when  his  services  ceased  to  be  satis- 
factory to  it. 
Judgment  and  order  affirmed,  with  costs. 

GILDERSLBEVE,  P.  J.,  concurs.  SEABURY,  J.,  taking  no  part. 


PBOPLB  ex  rel.  OONNOLLT  v.  BINGHAU,  Police  Com*r. 
(Supreme  Court,  Appellate  IMtIsIqii,  Flnt  Department.  Fabmazy  7,  1908.t 

UUniGIPAI.  OOBFOBATIOnS— POUOKHEN— ReUOTAI<— NonOS  AND  HlAUNO— NK0> 
EB8ITT— ADBQUAGT. 

Relator,  a  police  officer,  bavinK  been  cbarged  wltb  neglect  of  duty  In 
being  absent  from  roll  call,  and  served  with  coplea  of  the  cbarges  and  no 
tlce  to  appear,  did  not  appear  on  tlie  date  of  tbe  bearing,  and  another 
charge  was  preferred  against  him  tot  hts  failure  to  appear  and  answer. 
When  he  did  appear  he  pleaded  "not  guilty"  to  the  last  charge,  and  the 
hearing  was  subsequently  continued  In  private  by  conversation  with  the 
commls^oner.  No  witnesses  were  sworn  or  evidence  taken  at  either  of 
tbe  dates  fixed  for  hearing,  and  the  only  evidence  before  the  commis- 
sloner  of  tbe  service  ot  tbe  charges  was  an  oral  statanent  by  a  police 
sergeant  that  service  was  made.  Held,  that  there  was  no  legal  proof  that 
plaiutifT  was  served  with  notice  of  the  charges,  and  bis  dlsmlswl  on  the 
first  two  charges  was  without  adequate  trial  and  unlawful. 

[Ed.  Note.— For  cases  In  point;  see  Cent  IMg.  voL  86^  Hnnldpal  Oorpc^ 
rations,  |  406.] 

Certiorari  by  the  pec^le,  on  the  relation  of  John  Connolly,  against 
Theodore  A.  Bingham,  as  police  commissioner,  to  review  a  determina- 
tion of  respondent  in  dismissing  relator  from  the  police  force.  Pro- 
ceedings annulled,  and  relator  reinstated. 

Argued  before  PATTERSON,  P.  J.,  and  McI^AUGHUN, 
LAUGHUN,  Cr^ARKE,  and  SCOTT,  JJ. 

Louis  J.  Grant,  for  appellant. 
Theodore  Connoly,  for  respondent. 
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McIvAUGHLIN,  J,  Certiorari  to  review  the  action  of  the  police 
commissioner  of  the  city  of  New  York  in  removing  the  relator  from 
the  police  force.  Several  charges  were  preferred  against  the  relator ; 
the  first  on  November  10,  1906,  for  neglect  of  duty,  and  the  specifica- 
tions were  to  the  effect  that  he  was  absent  from  return  roll  call  at  12:20 
a.  m.  November  2,  1906,  and  reserve  from  12 :20  a.  m.  to  6  a.  m.,  same 
date.  The  second  was  on  November  10,  1906,  which  was  also  for  neg- 
lect of  duty,  the  specifications  of  which  were  that  he  was  absent  from 
6  a.  m.  roll  call  November  3,  1906,  and  did  not  report  ior  duty  until 
6 :20  a.  m.  the  same  date,  during  his  tour  of  patrol  duty  from  6  a.  m. 
to  8  a.  m.  Copy  of  each  charge  and  the  specification,  together  with  a 
notice  that  he  would  be  required  to  answer  said  charges  in  accord- 
ance with  the  rules  and  regulations  of  the  police  force,  were  served  up- 
on him,  together  with  a  notice  that  such  charges  would  be  publicly  ex- 
amined into  by  the  police  commissioner  or  a  deputy  police  commis- 
sioner at  a  place  named  on  the  22d  of  November,  1906,  at  10  o'clock 
a.  m.,  and' continued  as  directed  until  the  proceedings  were  concluded. 
Other  charges  were  also  preferred  against  him,  which  were  noticed 
for  a  hearing  on  the  same  day ;  but  it  is  unnecessary  to  consider  these, 
because  he  was  removed  on  the  ground  that  the  police  commissioner 
found  him  guilty  of  the  first  and  second  charges  only. 

At  the  time  and  place  fixed  for  the  hearing  the  relator  did  not  ap- 
pear. A  deputy  commissioner,  however,  was  present  for  the  purpose 
of  conducting  the  hearing,  and  from  a  conversation  which  he  had 
with  the  sergeant  it  appeared  that  copy  of  the  charges,  tc^ether  with 
the  specifications  and  notices  of  hearing,  had  been  served  upon  the  re- 
lator, though  no  proof  whatever  was  made  of  that  fact,  other  than  tiie 
oral  statement  of  the  sergeant.  The  relator  having  failed  to  appear, 
another  charge  was  preferred  against  him,  the  specification  of  which 
was  that  he  had  failed  to  appear  on  the  22d  of  November  at  the  time 
and  place  stated,  and  had  failed  to  answer  the  charges  then  pending 
against  him,  and  copy  of  this  charge,  with  the  specification,  together 
with  a  notice  of  hearing  for  December  6,  1906,  were  served  upon  him, 
though  no  proof  of  that  fact  was  given,  other  than  what  purports  to  be 
an  admission  of  proof  of  service  of  such  papers.  The  relator  failed 
to  appear  on  December  6th,  and  then  charges  were  preferred  against 
him  for  neglect  of  duty  in  failing  to  appear  on  that  day  and  answer 
tiie  charges  pending  against  him,  and  notice  of  a  hearing  of  this  charge 
was  given  for  the  20th  of  December,  1906,  at  10  o'clodk  a.  m.,  and  on 
that  day  the  relator  did  appear.  The  diarge  was  read  to  him,  and  he 
pleaded  "not  guilty."  The  deputy  commissioner  then  asked  him,  "What 
about  the  complaints  that  were  against  you?"  to  which  the  relator 
Responded,  "I  will  tell  you  as  regards  them,  if  you  please."  And  then, 
according  to  the  record,  "the  hearing  was  thereupon  laid  over  and 
subsequently  continued  in  private,"  when  a  conversation  took  place  be- 
tween the  relator  (in  which  he  sought  to  excuse  his  failure  to  appear), 
the  deputy  commissioner,  and  a  captain  of  the  force.  No  witnesses 
were  sworn  and  no  evidence  whatever  taken.  A  few  days  thereafter 
the  deputy  commissioner  found  the  relator  guilty  of  the  charge  and 
recommended  that  he  be  sentenced  to  forfeit  five  days'  pay.  The  pro- 
ceeding was  referred  to  the  police  commissioner  for  final  determina- 
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tion,  and  he  found  the  relator  guilty  of  the  first  and  second  charges- 
made  against  him,  disapproved  of  the  recommendation  made  by  the- 
deputy  police  commissioner,  and  sentenced  the  relator  to  be  dismissed 
from  the  police  force. 

If  a  hearing  afforded  to  a  member  <5f  the  police  force  of  charges 
which  have  been  made  against  him  amounts  to  a  matter  of  form  only, 
then  it  is  possible  the  dismissal  of  this  officer  can  be  justified ;  but  if 
it  is,  as  has  been  generally  supposed,  to  ascertain  the  truth  of  the  char- 
ges by  a  proceeding  in  a  way  recognized  by  law,  then  it  must  be  ob- 
vious from  the  foregoing  statement  of  facts  that  the  relator  was  im- 
properly removed.  He  never  was  tried  on  the  first  and  second  char- 
ges, of  which  he  was  found  guilty;  nor  was  there  even  the  semblance 
of  a  trial  of  such  charges.  Indeed,  there  was  no  legal  proof  before 
the  commissioner  that  a  copy  of  such  charges  and  specifications  and 
notice  of  hearing  were  ever  served  upon  the  relator.  The  only  pre- 
tense of  a  trial  was  what  took  place  on  the  20th  of  December.  The 
charge  made  against  the  relator  and  noticed  for  trial  that  day  was 
his  failure  to  appear  for  trial  on  December  6th.  When  he  appeared 
and  was  informed  of  the  charge  against  him,  he  {>leaded  "not  guilty." 
Before  he  could  be  removed,  having  entered  this  plea,  some  proof 
had  to  be  offered  tending  to  establish  his  guilt.  Not  a  single  witness 
was  sworn,  nor  was  any  proof  whatever  offered.  All  that  took  place 
was  that  above  stated,  which  was  a  conversation  between  the  relator, 
the  deputy  commissioner,  and  a  police  captain.  The  relator,  as  already 
said,  had  pleaded  "not  guilty"  of  the  charge,  and  sought  to  excuse  him- 
self on  the  ground  of  sickness,  and  in  the  absence  of  any  evidence 
whatever  to  the  contrary  the  excuse  offered  did  not  amount  to  an 
admission  of  guilt;  but,  if  it  did,  it  is  of  no  importance,  because  the 
police  commissioner  removed  him,  not  because  he  was  guilty  of  this- 
charge,  but  of  two  others  which  had  not  been  investigated. 

Unless  we  are  to  hold  that  when  charges  are  preferred  against  a 
police  officer,  copy  of  which  and  specifications  are  served  with  notice 
of  hearing,  that  dispenses  with  a  trial,  then  I  do  not  see  how  the  action 
of  the  police  commissioner  can  be  sustained.  I  am  not  yet  prepared  to 
go  to  that  extent. 

The  proceeding  must  be  annulled,  and  the  relator  reinstated,  with 
costs.  Ail  concur. 


DBAPEB  T.  INTSRBOBOUGH  BAPID  TRANSIT  GO.  et  al. 
(Suprone  Coart,  Appellate  Division,  First  Department  V^xm^ry  7.  190e.> 

1.  BVIDENOK— OtHSB  TBANa^CTIONB— DECIABATIONS— ADHI86IBIUTT. 

In  an  action  against  a  subway  railroad  compuuy,  a  subway  construction 
company,  and  a  cable  company  for  the  death  of  an  employ^  of  the  con- 
struction company,  caused  by  a  ladder,  cable  reel,  and  plank  being  placet! 
on  or  near  a  track  in  a  subway  tunnel  by  the  cable  company,  which  ob- 
structed a  work  train  on  wblcb  decedent  was  riding  and  caused  the  acci- 
dent resulting  In  hin  death,  one  of  the  etnployOa  of  the  construction  com- 
pany, who  testified  that  he  bad  passed  through  the  tunnel  about  20  nitnute» 
before  the  accident  occurred,  further  testified  that  he  said  to  the  employte 
of  tlie  cable  company :  "When  you  fellows  put  anything  on  the  tra<^  you 
want  to  keep  a  light  out  there  a  ways  from  you,  about  SO  feet  Ton  fe>- 
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lows  came  near  wrecking  me  twice,  and  I  don't  want  It  to  happen  again." 
Held,  that  the  statement  of  the  witness  as  to  what  had  occurred  liefore 
was  Incompetent  and  prejudicial  to  the  cable  company,  and  should  have 
been  stricken  out 

[Kd.  Note.~For  cases  in  point,  see  Cent  Dig.  toI.  20,  Evidence,  |  1058-1 

I  NI8I.I0ENCB— Aonons— InOTBccnoNs. 

There  was  evidence  that  the  cable  company's  employ^  placed  proper 
lanterns  to  warn  approaching  trains  of  the  obstructions,  and  also  that  a 
train  had  never  before  the  accident  been  sent  through  rapidly  or  without 
being  preceded  by  a  man  on  foot  to  give  warning.  Ueld,  that  a  charge^ 
Instructing  the  jury  that  the  placing  of  the  laDtem  on  the  track  and  the 
leaving  of  the  reel  near  it  was  a  fullure  of  the  cable  company  to  observe 
due  care  and  caution  as  a  matter  of  law,  was  error  prejudicial  to  the  cable 
company,  as  giving  the  Jury  to  understand  that  they  could  hold  such  com- 
pany liable  on  the  mere  fact  that  its  employes  placed  the  articles  where 
a  passing  train  might  come  in  contact  with  It,  and  pretermitting  the  ques- 
tlou  as  to  whether  tbey  used  due  care  to  avoid  siidi  contract  Iqr  idacing 
proper  lanterns  to  warn  approaching  trains. 

3.  Tbiaz/~Instbuctionb~e:bbob  Ccbed  bt  Subsequent  iNSTBucnons. 

An  erroneous  instruction,  authorizing  a  recovery  against  the  cable  com- 
pany on  the  mere  fact  that  Its  employ^  placed  the  articles  where  passing 
trains  might  strike  them,  r^rdless  of  whether  they  used  due  care  by 
placing  proper  lanterns  to  warn  approaching  trains,  was  not  cured  by  a 
snbseguent  instruction  that  If  the  cable  company  was  n^llgent  fn  pladng 
the  ladder  or  the  reel  where  It  did.  without  taking  proper  precautions  to 
warn  approaching  trains,  It  would  be  responsible  for  Its  acts  of  negli- 
gence; nor  by  a  further  charge,  at  the  cable  omnpany's  request,  that  Its 
employ^  had  the  same  right  to  use  the  space  In  the  tunnel  for  the  per- 
formance of  their  work  as  had  the  operators  of  the  work  train  or  any 
other  workmen  engaged  In  the  construction  of  the  tunnel  and  railroad, 
which  charge  was  given  with  the  qualification  that  it  was  subject  to  the 
InBtmctlona  alreac^  glveiit  and  that  the  cable  company's  employes  were 
bound  to  exercise  due  care  and  caution  In  the  handlli^  of  their  appliances, 
where  the  court  subsequently  refused  to  diarge  that  the  cable  company 
could  not  be  held  liable  on  the  mere  fact  that  it  obstructed  the  track. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  voL  46,  Trial,  H  703-718.] 

Appeal  from  Trial  Term. 

Action  by  Sarah  A.  Draper,  as  administratrix  of  Frederick  Draper, 
deceased,  against  the  Interborough  Rapid  Transit  Company,  the  Na- 
tional Conduit  &  Cable  Company,  and  another.  Fr(»n  a  judgment  for 
plaintiff,  and  from  the  refusal  of  a  new  trial,  the  National  Conduit  & 
Cable  Company  separately  appeals.   Reversed,  and  new  trial  granted. 

Argued  befbre  PATTERSON,  P.  J.,  and  INGRAHAM,  Mcr 
LAUGHLIN,  LAUGHLIN,  and  HOUGHTON,  JJ, 

Frank  V.  Johnson,  for  appellant. 
James  A.  Allen,  for  respondent 

LAUGHLIN,  J.  This  is  a  statutory  action  to  recover  for  the  death 
of  Frederick  Draper,  alleged  to  have  been  caused  by  the  negligence  of 
die  three  defendafits.  A  recovery  has  bfen  had  against  all ;  but  the  Na- 
tional Conduit  &  Cable  Company  has  appealed  on  a  separate,  record. 

On  the  27th  day  of  June,  1905,  the  decedent  was  in  the  employ  of 
tiie  defendant  the  Rapid  Transit  Subway  Construction  Company,  and 
died  from  injuries  received  while  riding  on  a  fiat  car  through  the  west- 
erly tube  of  the  Interborough  Tunnel,  so  called,  under  the  Harlem  riv- 
er. A  reel  upon  which  cable  was  wound  was  on  the  fiat  car  on  which 
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he  was  riding,  and  was  tipped  over  through  car  striking  a  ladder 
resting  upon  the  track,  precipitating  it  against  an  empty  cable  reel  on 
the  ground  near  the  trade,  which  was  thereby  moved  into  contact  with 
the  car.  This  appellant  was  engaged  in  the  performance  of  the  work 
of  installing  the  cables  for  conveying  the  electric  current  in  the  septum 
between  the  two  tubes  of  the  tunnel  under  a  contract  with  decedent's 
employer.  Each  subway  trade  was  constructed  in  a  steel  tube  15  feet 
6  inches  in  height  and  14  feet  in  width.  The  tubes  were  paralld  and 
side  by  side,  and  are  described  as  like  the  barrels  of  a  double-barrel 
shotgun.  In  the  septum,  and  toward  the  top  of  the  tubes,  there  were 
conduits  for  the  cables.  At  the  southerly  end  of  the  tube  an  employ^ 
of  the  cable  company  was  in  charge  of  a  winch  used  for  drawing  the 
cables  through  from  the  northerly  end,  and  he  testified  that  he  had 
there  placed  a  red  lantern  on  a  raised  platform  about  feet  above 
the  ground  between  the  tracks,  to  indicate  that  his  company  was  at 
work  in  the  tunnel.  The  tubes  were  about  640  feet  in  length.  At  the 
northerly  end  of  the  tubes  employes  of  the  appellant  were  preparing  to 
pass  the  cables  through,  and  in  the  westerly  tube,  within  a  few  feet 
of  the  northerly  end  of  it,'  they  had  placed  a  ladder,  with  the  lower 
end  resting  against  the  easterly  rail  of  the  south-bound  track,  which  had 
already  been  constructed  in  the  tube,  and  the  upper  end  resting  against 
the  septum.  An  empty  reel  lay  upon  the  ground  at  the  east  side  of 
the  track  and  within  a  few  feet  of  the  ladder.  The  employes  of  the  3p- 
pellant  were  preparing  to  extend  a  plank  from  the  ladder  to  the  empty 
reel,  upon  which  men  might  stand  to  assist  in  "feeding"  or  passing  the 
cables  along  the  conduit;  and  there  is  testimcMiy  showing  that  they 
had  placed  a  red  lantern  near  by  to  the  south,  between  the  rails  of 
the  track,  to  indicate  that  the  track  was  obstructed.  The  operating 
company  had  not  taken  possession.  The  work  of  construction  was 
not  completed,  and  no  passenger  trains  were  yet  running.  Other  con- 
tractors were  working  along  the  track  from  time  to  time  at  different 
points. 

The  evidence  on  the  part  of  the  appellant  tends  to  show  that  the 
ladder  had  been  so  placed  about  20  minutes  prior  to  the  accident ;  that 
occasionally,  prior  to  this  time,  a  work  train  or  repair  train  came 
through  the  tunnel,  but  that  it  was  always  moved  slowly,  and  was  pre- 
ceded by  a  man  on  foot,  with  a  lantern  with  a  white  light  to  give  no- 
tice to  those  using  the  track,  and  to  enable  them  to  remove  obstructions, 
and  that  they  had  theretofore  been  propelled  by  a  motor  car;  that  the 
car  on  which  decedent  was  riding  was  on  the 'northerly  end  of  a  train, 
consisting  of  two  flat  cars  loaded  with  reels  and  a  steam  en^ne,  which 
was  on  the  southerly  end  and  was  moving  the  train  northerly  tiirou^ 
this  tunnel  at  a  very  rapid  rate  of  speed  without  being  preceded  by  a 
man  on  foot,  as  usual;  that  no  notice  of  its  approach  was  given,  ex- 
cepting by  sounding  the  whistle.  The  evidence  tends  to  show  that,  as 
soon  as  the  approach  of  the  train  was  discovered,  an  employe  of  the  ap- 
pellant picked  up  the  lantern  with  the  red  lig^t  which  had  been  placed 
between  the  tracks  and  waved  it,  but  that  the  train  continued  on  at  a 
rapid  rate  of  speed  until  after  the  accident.  The  conductor  was  stand- 
ing on  ^e  northerly  end  of  the  northerly  flat  car.   He  testified  that 
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he  did  not  see  the  obstruction  at  all,  but  that  when  they  came  within  25 
or  50  feet  of  the  northerly  end  of  die  tube  he  saw  a  man  run  out  onto 

the  track  with  a  red  light,  and  that  he  signaled  the  en^neer  to  stop, 
but  did  not  know  whether  the  engineer  acted  upon  it  before  the  acci- 
dent. The  tube  was  lower  in  the  middle  than  at  either  end.  The  en- 
gineer testified  that  the  speed  was  about  15  miles  an  hour  in  the  mid- 
dle, and  was  increased  to  18  on  the  upgrade  coming  out;  that  he 
heard  the  conductor  shout,  and  applied  the  brakes,  but  that  it  was  too 
late  to  avoid  the  accident. 

Testimony  was  given  by  two  employes  of  the  Subway  Construction 
Company  that  they  had  passed  through  the  tunnel  about  20  minutes 
before  the  accident,  which  occurred  about  9  o'clock  at  night,  and  noti- 
fied the  employes  of  the  appellant  to  remove  the  ladder,  reel,  and  plank, 
as  a  train  was  about  to  be  sent  through.  One  of  those  witnesses,  in 
answer  to  a  question  as  to  what  he  said  to  tiie  employes  of  the  zppeX' 
lant,  testified  that  he  said : 

"When  Ton  fellowB  pnt  anytlilnfr  on  the  track,  yon  want  to  keep  a  U^t  ont 
there  a  ways  from  you,  about  SO  feet   Yon  fdknra  came  near  wrecking  me 

twice,  and  I  don't  want  It  to  happen  again." 

Counsel  for  the  ^ipellant  duly  moved  to  strike  out  this  answer.  The 
motion  was  denied,  and  he  duly  excepted.  Perhaps  this  ruling  was 
not  strictly  erroneous,  owing  to  the  fact  that  the  record  does  not  show 
that  the  request  was  confined  to  the  statement  as  to  what  had  occur- 
red before,  and  therefore  it  would  not  alone  warrant  granting  a  new 
trial;  but  this  declaration  was  incompetent,  and  most  prejudicial  to 
the  appellant,  and  it  should  have  been  stricken  out. 

We  are  of  opinion  that  the  court  erred  in  instructing  the  jury  writh 
respect  to  the  liability  of  the  appellant.  Under  the  charge,  it  well  may 
be  that  the  jury  understood  that  they  were  at  liberty  to  hold  the  ap- 
pellant on  the  mere  fact  that  its  employes  placed  the  ladder  upon  the 
track  where  a  passing  tniin  would  come  in  contact  with  it ;  and  it  is 
very  dear  that  they  were  given  to  understand  that  they  mi^t  find  the 
appellant  guilty  of  negligence  for  placing  the  ladder  on  the  track,  re- 
gardless of  the  precautions  taken  to  guard  against  accidents  therefnnn. 
The  evidence  was  conflicting  as  to  whether  it  was  necessary  for  the 
appellant  to  place  the  ladder  upon  the  track  to  properly  do  this  work. 
We  are  of  opinion  that  it  had  a  right,  in  the  circumstances,  to  use  the 
track  and  to  obstruct  the  track  in  doing  its  work,  provided  it  exercised 
prc^r  care  and  caution  to  warn  others  lawfully  using  the  track  of 
the  fact  that  the  track  was  obstructed,  and  to  enable  it  to  remove  the 
obstruction  when  that  became  necessary  to  permit  a  train  to  pass. 
The  jury  would  have  been  justified  in  finding,  upon  the  evidence,  that 
the  employes  of  the  appellant  had  no  notice,  actual  or  constructive, 
that  a  train  was  to  be  sent  through  the  tube  at  liiat  time  until  they  heard 
the  whistle.  If  so,  they  certainly  had  the  right  to  use  the  track  in  do- 
ing their  work,  and  the  precaution  which  they  took  in  placing  a  red 
light  between  the  tracks  at  the  southerly  end  of  the  tube,  if  it  was  so 
placed,  and  in  placing  a  red  light  between  the  tracks  near  where  the 
work  was  being  done,  would  have  warranted  the  jury  in  excmeratuig 
them  frcnn  the  charge  of  negligence,  especially  if,  as  the  evidence 
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tends  to  show,  a  train  had  never  before  been  sent  through  rapidly,  or 
without  being  preceded  by  a  man  on  foot  to  give  warning.  The  court 
first  instructed  the  jury  that: 

tbe  cable  company,  throagh  its  aarraBta,  placed  an  obetrnctlon  on  the 
tracks  that  were  runnlDg  tbrongb  that  tnnnel.  and  If  in  placing  that  obstruction 
It  was  negligent  and  careless  In  so  dtflng,"  if  the  obstruction  caused  the  acci- 
dent, "tbe  cable  company  muBt  be  held  responsible  for  Its  failure  to  acerdse 
reasonable  and  due  care  and  caution  with  regard  to  the  placing  of  obstnus 
tlons  on  the  trade." 

The  court  also  said  to  the  jury  that,  if  the  appellant  "placed  that 
wire  reel  upon  the  tracks  in  a  place  of  danger  that  imperiled  the  safe- 
ty of  a  passing  train,  then  the  cable  company  must  be  held  responsible 
for  its  failure  to  observe  due  care  and  caution  in  the  handling  of  its 
materials  and  the  using  of  its  appliances ;  and  if  because  of  that  fact" 
the  decedent  was  killed  "it  must  be  held  responsible  for  the  consequen- 
ces." This  in  effect  was  an  instruction  that  placing  the  ladder  upim 
the  track  and  leavii^  the  empty  reel  near  the  track  constituted  a  fail- 
ure on  the  part  of  the  appellant  to  observe  due  care  and  caution  as 
matter  of  law.  Later  on  the  court  said  to  the  jury : 

"As  to  the  cable  company,  I  substantially  repeat,  what  I  have  said  before, 
that  if  th^,  by  their  acts  of  omission,  or  commission,  or  negligence,  placed 
obstructions  upon  or  near  the  track,  so  as  to  be  dangerous  to  trains  that  they 
might  reasonably  apect  to  come  along  tbcun  tracks,  whatever  the  consequences 
that  ff^lowed  their  acts,  tb^  must  be  held  liable,  and  If  the  death  of  the  de- 
ceased was  one  of  those  consequences  tbey  must  be  held  to  answer." 

Cotmsel  for  the  appellant  duly  excepted  to  the  charge  of  the  court 

on  this  subject  Later  on,  it  is  true,  the  court  said: 

"And  if  you  find  that  the  cable  company  was  guUty  of  an  act  of  negligence 
in  placing  the  ladder  where  It  did,  without  taking  proper  precautions  to  warn 
approadiing  trains,  or  placing  the  reel  where  It  did  without  taking  proper  pre- 
cautions to  warn  an>roachlng  trains,  yoa  will  bold  it  responsible  for  Its  acts 
of  negligoice.'* 

We  think  the  charge  was  erroneous,  and  did  not  fairly  present  to 
the  jury  the  conditions  upon  which  the  liability  of  the  appellant  could 
properly  be  predicated.  The  error  was  not  cured  by  the  further  charge, 
at  the  request  of  the  appellant,  that  its  employes  had  the  same  right 
to  tise  the  space  inclosed  by  the  walls  of  the  tunnel  for  the  proper  per- 
formance of  their  work  as  had  the  operators  of  the  work  trains  or  any 
other  workmen  engaged  upon  the  construction  of  the  tunnel  and  rail- 
road, which  the  court  charged,  "subject  to  the  instructions  I  have  given 
you,  but  that  ^ey  are  bound  to  exercise  due  care  and  caution  in  the 
handling  of  their  ^pliances,"  etc.,  to  which  modificaticm  exception  was- 
also  duly  taken;  for  the  court  thereafter  declined  to  charge  the  jury, 
at  the  request  of  counsel  for  the  appellant,  that  it  could  not  be  held 
liable  on  die  mere  fact  that  it  had  obstructed  the  track,  and  excep- 
tion was  duly  taken  to  such  refusal.  The  court  also  declined  to  instruct 
the  jury  that  the  employes  of  the  appellant  had  a  right  to  rely  upon 
the  usual  and  customary  notice  and  warning  of  the  approadi  of  a 
train,  and  that  without  such  notice  or  warning  it  could  not  be  charg- 
ed with  negligence  for  not  removing  the  obstructicms  prior  to  the  ap- 
proach of  the  train,  unless  it  had  knowledge  of  its  approach.  This 
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may  not  have  been  error,  for  it  was  quite  likely  a  question  for  the 
ju^. 

Counsel  for  appellant,  however,  thereupon  again  requested  the  court 
to  instruct  the  jury  that  the  mere  fact  that  the  track  was  obstructed  by 
the  work  which  .appellant  was  doing  "is  not  sufficient  upon  which  to 
predicate  negligence  on  the  part  of  that  company,"  to  which  the  court 
replied,  "I  have  disposed  of  that  request  already,  and  I  will  make  no 
further  ruling  than  I  have,"  and  a  further  exception  was  taken.  As 
already  observed,  the  jury  may  have  inferred  that  they  were  at  liber- 
ty to  hold  the  i^pellant  merely  because  it  obstructed  the  track,  and  in 
any  event  it  is  probaUe  that  mey  understood  that  tiiey  were  at  liberty 
to  hold  appellant  for  negligence  in  putting  the  ladder  on  the  trade,  no 
matter  what  precautions  were  taken  to  warn  or  discover  an  approach- 
ing train. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event 

PATl^RSON,  P.  J.,  and  McLAUGHUN  and  HOUGHTON.  J  J., 
concur. 

INGRAHAM,  J.  (concurring).  I  concur  in  the  reversal  of  this 
judgment,  because  I  do  not  thinlc  that  the  evidence  justified  a  verdict 
that  the  defendant  or  its  employes  were  negligent  The  tunnel  was 
not  in  operation,  esrcept  for  the  transportation  of  material  used  in  the 
construction  of  the  road.  The  appellutt  was  doing  work  in  the  tunnel, 
was  justified  in  making  such  use  of  it  as  was  neoeas^ry  for  the  [H'(K>er 
completion  of  the  work,  and  its  employ^  had  the  right  to  assume  mat 
before  any  of  tiiese  irregular  trains  were  operated  some  notice  would 
be  given.  Under  such  circumstances  it  was  not  negligent  to  place  a 
ladder  upon  the  track,  especially  where  it  appeared  by  the  undisputed 
evidence  that  a  red  lantern  was  placed  at  some  distance  irom  where  the 
men  were  at  work, 

I  think,  therefore,  diat  a  verdict  against  this  ai^lant  was  against 
the  weight  of  evidence,  and  for  that  reason  the  judgment  ^oi2d  be 
reversed. 


DRAPER  T.  INTERBOROUGH  RAPID  TRANSIT  00.  eC  aL 
(Ehipnme  Oourt.  Appellate  Divtolon,  Flnt  Departmait  Febmavy  T,  lOOS.) 

1.  Appeal— RBTKnAL—Aonom  AoAinn  Joxm  Tobt-E^asoks— Rbtbbsal  as 

TO  AlX. 

In  an  action  against  joint  tort-feasors,  In  which  the  jary  rendered  a 
general  verdict  against  all  oo  the  theory  that  they  were  jointly  liable,  a 
reversal  as  to  one  of  defendants  does  not  require  a  reversal  as  to  all. 

[Ed.  Note. — ^Por  cases  in  point,  see  Gent  Dig.  vol.  8,  Appeal  and  Error, 
I  4566.] 

2.  Nkquqencb— AonoNB  roB— Dtidbkos— ADias8iBn.rrr. 

In  an  acthm  against  a  subway  railway  company,  a  snhway  construction 
company,  and  a  cable  and  condnit  company  for  tbe  death  of  an  employe 
of  the  omstractlon  company  while  riding  through  a  subway  tunnel  <m  a 
work  train  belonging  to  the  railway  company,  tbe  theory  of  the  case 
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against  the  railway  company  was  that  it  was  In  charge  of  the  train 
tbroagh  Its  engineer  and  oondnctor,  that  the  train  was  run  at  a  n^Ilg«it 
rate  of  speed,  that  It  failed  to  take  proper  care  to  determine  whether  the 
track  was  clear,  and  that  It  failed  to  light  the  tunnel.  The  evidence  for 
the  railway  company  showed  that  the  train  was  sent  through  the  tunnel 
on  Informathm  given  to  the  railway  company's  train  Olspateber  by  an 
employe  of  the  constmctlcHi  otunpany.  Held,  that  the  railway  ctunpany 
was  entitled  to  show  that  the  engineer  and  conductor  were  not  paid  tV 
It  for  their  work,  but  by  the  construction  company,  and  that  the  tracks 
at  the  time  of  the  accident  were  In  possesion  and  In  charge  of  the  con- 
struction company,  as  auch  evidence  would  teoA  to  rdieve  the  railroad 
company  from  the  diarge  of  negligence. 

Sl  Appeait-Dispositiok  or  Caubb— Rbtebsait-Nbw  fAxAL— NECBSsrrr. 

Where,  by  joining  three  defendants  In  an  action  for  wrongful  death, 
plaintiff  BO  confused  the  Issues  as  to  render  It  difficult  for  a  Jury  to  fairly 
weigh  the  erldraice  against  each  defendant,  and  the  evidence  was  snch 
aa  to  make  It  Impossible  for  the  court,  on  appeal  from  a  Judgment  against 
all  the  defendants,  to  know  for  what  acts  of  negligence  each  of  the  dtfend- 
ants  was  held  liable^  and  in  view  ot  tibe  trial  conrfs  bavlng  overlooked 
certain  material  considerations  In  instructing  the  Jury  with  respect  to  the 
fkcts  upon  wliteh  Oie  Uablllty  of  eadi  def^^ant  d^innded,  the  Judgment 
will  be  reversed  and  a  new  trial  granted  aa  to  each  dtfoidant 

[Ed.  Note.— For  cases  in  pointy  aee  Oent.  Dig.  vol.  8,  Aronl  and  Bnor» 
H  4607-4699.1 

Appeal  from  Trial  Term. 

Action  by  Sarah  A,  Draper,  as  administratrix  of  Frederick  Draper, 
deceased,  against  the  Interborough  Rapid  Transit  Company  and  oth- 
ers. From  a  judgment  for  plaintiff,  and  frc»n  orders  denying  defend- 
ants' motions  for  new  trial,  defendants  appeal.  Reversed,  and  new 
trial  granted. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM.  Mo 
LAUGHLIN,  LAUGHLIN,  and  HOUGHTON,  JJ. 

John  F.  Mclntyre  (J.  Osgood  Nichols  and  Louis  S.  Carpenter,  on 
the  brief),  for  appellants. 
James  A.  Allen,  for  respondent 

LAUGHLIN,  J.  This  is  a  statutory  action  to  recover  for  the  death 
of  Frederick  Draper,  alleged  to  have  been  caused  by  the  negligence  of 
the  three  defendants,  and  there  has  been  a  recovery  against  all.  The 
National  Conduit  &  Cable  Company  took  a  separate  appeal  and  pre- 
pared a  separate  record.  Its  appeal  was  argued  and  is  to  be  decided 
herewith.  On  that  appeal  we  have  decided  that  errors  prejudicial  to  the 
appellant  were  committed,  and  we  have  reversed  the  judgment  and 
ordered  and  directed  a  new  trial.  108  N.  Y.  Supp.  686. 

Our  attention  was  drawn  by  the  points  of  one  of  the  appellants  to 
the  case  of  Bamberg  v.  International  Railway  Company  et  al.,  121  App. 
Div.  1,  105  N.  Y.  Supp.  621,  and  it  is  claimed  upon  the  authority  of 
that  decision  that  the  reversal  as  to  one  of  these  defendants  requires  a 
reversal  as  to  all.  If  so,  of  course,  it  is  immaterial  whether  or  not 
errors  were  committed  prejudicial  to  the  appellants  in  this  record.  In 
the  Bamberg  Case  the  plaintiff  charged  that  he  sustained  personal  in- 
juries through  the  negligence  of  both  defendants.  The  plaintiff  was  a 
passenger  on  a  street  car,  and  he  was  injured  by  a  collisi<Hi  between 
the  street  car  operated  by  die  International  Railway  Company  and  a 
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delivery  wagon  owned  by  and  engaged  in  the  business  of  die  individual 
defendants.  That  case  is  not  distinguishable  from  this  on  the  facts; 
but  the  decision  is  the  only  authority,  precisely  in  point,  to  which 
our  attention  has  been  called  or  which  has  been  found.  The  far-reaching 
consequences  of  the  decision,  which  is  not  in  accord  with  the  long-ex- 
isting practice  in  the  courts  of  this  state,  make  us  hesitate  to  follow  it 
It  is  based  upon  the  rule  that  there  can  be  only  one  final  judgment  in  an 
action  at  law.  In  the  Bamberg  Case,  and  in  this,  the  acts  of  negligence 
with  which  each  defendant  is  charged  are  separate  and  distinct  The 
law  permits  the  injured  party  to  join  all  who  negligently  contribute  to 
the  injury  in  one  action.  Where  the  separate  and  distinct  acts  of  neg- 
ligence of  each  contribute  to  produce  the  injury,  the  parties  may  be 
sued  separately  or  may  be  joined.  If  the  Bamberg  decision  be  sound, 
then  it  must  follow  that  the  court  may  not  dismiss  the  complaint  as 
to  one  defendant  upon  the  ground  tiiat  no  negligence  has  been  shown 
against  him  and  said  the  case  to  the  jury  as  to  the  other,  and  a  jury 
may  not  find  in  favor  of  ont  defendant  and  against  another,  without 
rendering  the  defendant  thus  exonerated  either  by  the  court  or  jury 
subject  to  a  new  trial  in  case  the  court  at  the  trial  or  on  appeal  grants 
a  new  trial  as  to  the  defendant  held  liable  by  the  jury  without  afford- 
ing him  an  opportunity  to  be  heard,  and  even  though  no  motion  for  a 
new  trial  be  made  as  against  the  party  relieved  of  liability  and  as  to 
him  no  appeal  was  taken.  This,  I  think,  has  not  heretofore  been  ttit 
underst^ding  of  the  law,  either  by  the  courts  or  by  the  legal  profes- 
sion. I  am  of  opinion  that  it  would  be  better  to  deem  the  action  sev- 
ered in  such  ca5e>  since  severance  is  authorized  (Code  Or.  Proc  §§ 
456,  1S05 ;  Stedeker  v.  Bernard,  102  N.  Y.  327,  6  N.  E.  791 ;  Lawton 
v.  Partridge,  111  App.  Div.  8,  97  N.  Y.  Supp.  616;  Newburgh  Bank 
v.  Town  of  Woodbury,  64  App.  Div.  305,  72  N.  Y.  Supp.  222 ;  Rappa- 
port  V.  Werner,  34  App.  Div.  526,  54  N.  Y.  Supp.  481 :  Stimson  v. 
Van  Pelt,  66  Barb.  115 ;  Camblos  v.  Butterfield,  16  Abb.  Prac.  [N.  S.] 
197;  Luce  v.  Alexander,  4  Civ.  Proc.  R.  428),  to  obviate  the  rule  that 
only  one  judgment  may  be  entered,  than  to  adopt  the  rule  laid  down 
bv  the  Appellate  Division  in  the  Fourth  Department  in  the  Bamberg 
Case;  for  it  is  manifest  that  the  rights  of  the  defendants  thus  joined 
require  that  the  courts  and  juries  shall  be  at  liberty  to  decide  separate- 
ly against  each  upon  the  facts  presented  with  respect  to  his  n^ligence. 
This  cannot  be  done  under  the  rule  announced  in  the  Bamberg  C^ise, 
and  the  logical  result  of  that  rule  is,  I  think,  that  where  two  or  more 
tort-feasors  are  joined,  although  the  negligence  of  each  be  predicated 
upon  different  facts,  there  can  be  no  recovery  against  any  one  or  more 
unless  a  cause  of  action  against  all  be  established,  and  the  recovery 
must  be  had  and  sustained  against  all  or  none.  This  was  the  rule  at 
common  law,  but  it  no  longer  obtains.  See  Code  Civ.  Proc.  §§  456, 
1205,  and  cases  supra.  It  therefore,  in  my  opinion,  becomes  necessary 
to  consider  these  appeals  upon  the  merits. 

The  action  is  not  brought  under  the  employer's  liability  act.  Upon 
the  trial  counsel  for  plaintiff  stated  that  his  claim  with  reference  to  the 
negligence  of  the  Subway  Construction  Company  was  its  failure  to 
provide  decedent  with  a  reasonably  safe  place  in  which  to  do  his  work. 
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and  tiiat  the  claims  against  the  Interborough  Company  were  that  it 
was  in  charge  of  this  train  through  its  engineer  and  conductor,  and 
was  running  the  train  at  an  unlawful  and  negligent  rate  of  speed,  and 
failed  to  take  proper  precautions  to  determine  whether  the  track  was 
clear,  and  failed  to  light  the  tunnel.  The  Interborough  Company  con- 
ceded that  the  engine  and  flat  cars  belonged  to  it,  and  that  the  engineer 
and  conductor  were  in  its  employ  for  the  purpose  of  running  passenger 
trains  from  145th  street  southerly,  but  contended  tliat  they  were  not 
in  its  employ  in  using  the  engine  at  the  time  in  question.  It  claimed 
that  the  engine  had  been  loaned  to  the  Subway  Construction  Company, 
pursuant  to  some  agreement  not  clearly  shown,  and  that  the  engineer 
and  conductor  were  in  that  compan/s  employ,  acting  under  its  direc- 
tion and  in  its  pay,  in  taking  this  train  through  the  tunnel.  With  a 
view  to  establishing  these  facts,  it  endeavored  to  show  by  competent 
evidence  that  the  engineer  and  conductor  were  not  paid  by  it  for  the 
work  performed  by  them  on  the  night  in  question  in  using  the  engine 
to  transport  the  flat  cars  with  reels  of  cables  for  the  use  of  the  cwi- 
struction  company,  and  that  they  were  paid  by  the  construction  com' 
pany.  This  evidence  was  excluded,  and  ownse]  for  the  Interborough 
C(»npany  duly  excq)ted. 

The  learned  counsel  for  the  respondent  contends  that  this  evidence 
was  immaterial,  unless  it  was  shown  in  connection  therewith  that  the 
Interborough  Company  did  not  control  or  direct  the  train.  The  fevi- 
dence  shows  that  the  cars  were  loaded  in  the  yards  of  the  Interboroug^i 
Company  at  148th  street  by  employes  of  the  construction  company; 
that  the  cars  were  then  taken  by  the  engine  down  to  142d  street,  and 
that  at  this  point  one  Curran,  who  was  a  dispatdier  of  trains  in  tiie 
employ  of  the  Interborough  Company  at  its  145th  street  station,  in- 
formed the  conductor,  in  substance,  that  the  way  was  clear  and  to  get 
on  the  front  end  and  take  the  train  through  the  tunnel.  The  tunnel 
was  some  blocks  to  the  northeast.  Curran  also  so  informed  an  em- 
ploye of  the  Subway  Construction  Company,  who  had  alighted  from 
one  of  the  cars  for  the  purpose  of  preceding  the  train  through  the 
tunnel,  but  by  whose  direction,  if  any,  does  not  appear.  It  appears, 
according  to  the  evidence  introduced  in  behalf  of  these  appellants, 
that  one  De  Wyrall,  who  was  in  the  employ  of  the  construction  com- 
pany and  had  full  charge  of  the  concrete  construction,  including  or- 
dering and  directing  trains  for  tiie  transportation  of  material  for  use 
in  his  work,  but  not  of  this  crew  on  the  flat  cars,  had  come  through 
the  tunnel  from  the  north,  and  had  within  20  minutes  before  the  ac- 
cident notified  the  employes  of  the  cable  company  to  remove  the  lad- 
der, plank,  and  reel  from  the  vicinity  of  the  track,  as  he  was  about 
to  let  a  cable  train  through,  and  that  thereafter  and  before  the  train 
was  sent  through  he  informed  Curran  that  the  way  was  clear  and  he 
could  let  this  train  go  through.  It  appears  by  tiie  testimony  of  Mer- 
ritt,  superintendent  of  operation  for  the  Interborough  Company,  that 
after  the  train  left  142d  street  it  was  not  directed  or  controlled  by  his 
company,  and  that  from  time  to  time  he  received  requisiticms  trom 
the  construction  company  for  motors  and  trains.  This  evidence  indi- 
cates that  the  employes  of  the  construction  company  must  at  least  have 
directed  with  respect  to  the  destination  of  the  trains. 
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The  court  also,  on  objection  of  counsel  for  plaintiifs,  excluded  evi- 
dence offered  by  the  Interborough  Company  to  show  that  it  had  not 
accepted  the  tracks  northerly  of  146th  street,  and  that  it  was  not  oper- 
ating trains  over  those  tracks,  at  or  prior  to  the  time  of  the  accident 
We  are  oi  ofKuion  that  the  court  erred  in  excluding  evidence  on  these 
two  subjects.  The  Interborough  Company  could  not  prove  its  entire 
case  at  once.  It  was  competent  for  it  to  prove  these  facts,  both  as 
tending  to  show  that  the  ctMiductor  and  engineer  were  not  in  its  em- 
ploy or  acting  as  its  agents  or  servants  at  that  time ;  and,  even  if  they 
were,  it  was  competent  for  it  to  show  that  the  tracks  were  still  in 
possession  and  charge  of  the  construction  company,  which,  with  evi- 
dence that  the  train  was  sent  through  at  that  time  on  the  infonnatton 
imparted  to  tiie  train  dispatcher  of  the  Interborough  Company  by 
De  Wyrall,  an  empIoy6  of  the  obstruction  company  who  had  chaive, 
as  has  been  seen,  of  the  concrete  construction,  would  have  tended 
strongly  to  relieve  it  from  the  charge  of  negligence. 

We  are  of  opinion,  also,  that  there  must  be  a  reversal  as  to  the  con- 
struction company.  Where,  as  here,  three  different  defendants  are 
joined  in  an  action  in  which  each  of  them  is  charged  with  separate 
acts  of  n^ligence,  the  facts  relating  to  which  are  somewhat  intricate 
and  arnipucated,  it  is  important  that  the  jury  should  be  clearly  in- 
structed with  respect  to  the  facts  upon  which  the  liaUlity  of  each  de- 
pends. The  learned  trial  justice  apparentiy  realized  this,  and  endeav- 
ored to  present  the  case  to  the  jury  so  that  they  would  understand  the 
nature  of  the  diarge  against  each  defendant;  but  the  case  presents 
so  many  phases  that  he  overlooked  some  very  material  considerations. 
If  the  conductor  and  engineer  were  in  the  employ  of  the  Interborough 
Company  and  the  train  was  bang  operated  by  it,  then,  manifesti^,  the 
construction  company  would  not  be  liaUe  for  their  negligence  m  op- 
erating tht  train,  with  respect  to  speed,  signals,  or  keeping  a  proper 
lookout;  and  if,  on  the  oUier  hand,  the  train  was  being  operated  by 
the  construction  company,  the  engineer  and  the  conductor  would  be  co- 
employ^s  of  the  decedent,  for  whose  negligence  it  would  not  be  liable. 
Neither  of  these  matters  was  specifically  alluded  to  in  the  main  diarge ; 
but  at  request  of  counsel  for  appellants  the  court  did  instruct  the  jury 
that,  if  tiie  train  was  being  operated  by  the  construction  company, 
the  engineer  and  conductor  would  be  co-empI<^£8  of  the  dec^ent 
If,  as  testified  to  by  two  witnesses  for  the  construction  company,  tihe 
employes  of  the  cable  company  were  notified  that  the  train  was  to  be 
sent  through,  and  were  directed  to  remove  obstructions  that  they  had 
placed  upon  the  track,  and  they  observed  tlmt  this  was  done,  and  the 
train  was  sent  through  within  20  minutes  thereafter  by  die  Interbor- 
ough Company,  with  its  conductor  and  engineer  in  charge,  it  is  diffi- 
cult to  discover  any  theory  of  the  evidence  on  which  the  liability  of  the 
construction  company  could  be  predicated.  It  certainly  could  not  then 
be  said  to  be  guilty  of  negligence  in  not  providing  a  safe  place  for 
decedent  to  perform  his  duties  of  employment.  The  negligence,  then, 
would  be  on  the  part  of  those  in  chai^  of  the  train  and  of  the  em- 


has  so  confused  the  issues  that  it  is  difficult  for  a  jury  to  fiurly  weigh 
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the  evidence  i^mst  each  defendant;  and  it  is  impossitde  for  us  to 
know  upon  what  act  of  neglignioe  the  construction  company  has  been 
held.  We  are  of  opinion  tnat  justice  requires  tiiat  a  new  trial  should 
be  g^nted  as  to  each  defendant 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  one  tnll  of  costs  to  appellants  to  alHde  the 
event  All  ooncur. 


TABNOFKER  t.  GRISSLEB. 
a&vpmm  Oonrt,  Appellate  Term.  Febmaiy  7,  1908.) 

1.  BviDinoB— PaooF  or  HAxrowBimio. 

Tbe  moBt  obrlong  pnxrf  of  handwriting  Is  the  teBtlnuniy  of  a  witnen  who 
Mw  tbe  paper  or  sfgnatnie  actnally  written,  and  In  tbe  abaeoce  ot  aacb 
proof  tbe  best  evidence  is  the  tnfonnatlon  ct  witnesses  acquainted  with 
tbe  supposed  writer,  and  who  from  seeing  him  write  have  aoqnlred  a 
knowledge  ot  his  handwriting. 

[Ed.  NotA^ror  cases  In  point;  see  Oent  Dig.  toL  20^  Brldence*  H  221&- 
2247.] 

2.  Sau. 

When  a  witness,  called  to  prove  handwriting,  was  asked  whether  he  has 
waen  defradant  write,  and  answered  In  the  afflrmativ«,  It  was  error  not 
to  allow  him  to  state  whether  he  believed  the  paper  In  dispute  to  be  Ui 
sndi  persm's  handwriting. 

Appeal  from  Municipal  Court,  Bonmg^  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  Pinkas  Tamofker  against  Louis  Grissler  and  another. 
From  a  judgment  for  defendant  Louis  Grissler,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 

Oswald  N.  Jacoby,  for  appellant. 
Henry  Stengel,  Jr.,  for  respondent 

PER  CITRIAM.  The  action  was  brought  by  plaintiff  on  a  note 
against  the  defendant  Grissler  and  one  Louis  Halle  as  joint  makers, 
^nie  defense  interposed  by  the  defendant  Grissler  was  that  his  signature 
to  the  note  was  a  forgery.  Plaintiff  testified  that  he  saw  Grissler  sign 
the  note.  Defendant  Halle  and  an  apparently  disinterested  witness  tes- 
tified to  the  same  effect.  The  defendant  himself  testified,  denying  the 
signature  was  his,  and  called  cme  witness  to  impeach  the  general  ve- 
racity of  the  witness  Halle. 

Plaintiff  called  a  witness  named  Maerkee,  who  testified  that  he  had 
seen  the  defendant  Grissler  write  four  or  five  times,  and  was  then 
asked  if  that  was  the  signature  of  "Louis  Grissler"  on  the  note,  and 
was  not  permitted  to  answer  cm  the  ground  that  he  had  not  been  prop- 
erly qualified.  This  was  error.  Of  course,  the  simplest  and  most  cA>- 
vious  proof  of  handwritii^  is  the  testimony  of  a  witness  who  saw 
the  paper  or  signature  actually  written.  But  this  kind  of  evidence  can- 
not always  be  obtained.  In  the  absence  of  such  proof,  the-best  evidence 
which  the  nature  of  the  case  admits  is  the  information  of  witnesses  ac- 
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quainted  with  the  supposed  writer,  and  who  from  seeing  liim  write 
have  acquired  a  knowledge  of  his  handwriting.  A  witness  may  there- 
fore be  asked  whether  he  has  seen  a  particular  person  write,  and,  if 
he  answers  in  the  affirmative,  he  may  further  be  asked  whether  he  be- 
lieves the  paper  in  dispute  to  be  in  his  handwriting.  The  excluded  tes- 
timcmy  ^ould  have  been  received,  and  the  juc^poient  might  therefore 
have  been  affected  by  the  failure  to  admit  it. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


Tna>AUi  T.  BBATTT. 

(Snpreme  Court.  Appellate  Term.  Wbrmxy  1908;) 

Aoxions— Foui— AonoH  roa  Monxt. 

Under  Code  CIt.  Proc.  |  8889,  declaring  there  it  to  be  only  one  form  of 
dTll  action,  and  abollBhlng  the  distinction  between  actions  at  law  and 
raits  In  cQQlty.  It  Is  sufficient  to  aver  the  facts  entitling  plaintiff  to  relief : 
and  In  an  action  to  recover  money  paid  as  advance  rait  on  defradant's 
promise  to  make  repairs,  which  he  failed  to  do,  the  complaint  was  Im- 
properly dismissed  on  the  ground  that  plaintiff  could  not  sue  on  the  theory 
of  moner  bad  and  received,  but  Sboold  have  sned  for  breach  of  contract. 

Appeal  from  Mumclpal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  William  D.  Tyndall  against  Robert  A.  Bcatty.  From  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABXJRY  and 

gerSu),  JJ. 

Tyndall  &  Barton,  for  appellant. 

Stanley  Holcomb  Molleson,  for  respondent 

SEABURY,  J.  This  action  was  brought  to  recover  $30,  which  it 
was  alleged  the  defendant  had  and  received  from  the  plaintiff.  The 
pleadings  were  oral.  The  $30  sued  for  is  a  part  of  the  sum  of  940, 
which  &e  plaintiff  foid  to  tfie  defendant  for  one  month's  rent  for  an 
apartment  for  which  the  plaintiff  agreed  to  sign  a  lease  provided  the 
defendant  made  certain  specified  repairs.  The  repairs,  which  were 
to  be  made,  are  set  forth  in  a  receipt  which  the  defendant  gave  the 
plaintiff,  and  which  was  offered  in  evidence.  Subsequently  the  plain- 
tiff decided,  with  the  ronsent  of  the  defendant,  to  accept  a  smaller 
apartment  at  $30  a  month,  instead  of  $40,  upon  the  understanding 
that  the  defendant  would  make  certain  specified  repairs  in  this  apart- 
ment The  defffldant  returned  $10  of  the  sum  deposited  with  him. 
The  defendant  failed  to  make  the  repairs  agreed  upm.  All  of  ^ 
transactions  had  between  the  parties  were  preliminary  merely  to  the 
signing  of  a  lease,  which  was  not  executed.  The  learned  trial  justice 
dismissed  the  complaint,  upon  the  ground  that  the  plaintiff  could  not 
"maintain  this  action  on  the  theory  of  money  had  and  received,"  and 
that  the  action  should  have  been  to  recover  damages  for  breach  of  con- 
tract 
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In  this  ruling,  we  think,  the  trial  justice  erred.  It  is  a  fundamental 
principle  underlying  the  system  of  Code  pleading  that  the  civil  action 
has  been  substituted  for,  and  necessarily  abrogates,  the  technical  and 
arbitrary  common-law  forms  of  actions.  The  civil  action,  under  our 
system,  is  "tfie  single  judicial  instrum^  for  the  prosecution  of  all 
remedial  rijriits  and  the  obtaining  of  all  remedies."  Pomeroy's  Code 
Remedies,  §32.  Section  8339  of  the  Code  of  Gvil  Procedure  provides: 

*'Tbere  Is  only  one  form  of  cfvil  action.  Tbe  dlstloctlon  between  actlooa  at 
law  and  salts  In  equity,  and  tbe  forms  of  those  actions  and  units  have  been 
nbollshed." 

The  rights  of  action  and  the  remedies  which  formerly  existed  under 
various  forms  of  action  still  survive;  but  the  differences  of  form  have 
been  abrogated,  and  the  pleader  need  not  declare  upon  any  distinctive 
form  of  action  in  order  to  recover.  It  is  only  requisite,  to  entitle  him 
to  recover,  that  he  should  allege  and  prove  the  facts  which  entitle  hhn 
to  the  relief  which  he  seeks.  When  he  does  this,  he  cannot  be  turned 
out  of  court  and  treated  as  one  making  a  false  clamor. 

The  judgment  £q>pealed  from  is  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event  All  concur. 


JACOBOWITZ  V.  BTBA8B0CRGER  et  aL 
(Bnptone  Court,  Appellate  Term,  rebmaxy  7,  1808.) 

Sbi-Oit  ard  Oouitmounf— Cuivs  Ausraa  from  Contbaot. 

Tbe  coant«clalm.  set  up  in  an  action  to  recover  moner  d^Kwlted  wltb 
defendants  and  which  they  accepted  and  agrreed  to  pay  over  to  plaintiff 
on  her  vacating  premises  at  a  certain  time,  of  a  claim  for  damages  assign- 
ed to  defendant,  arising  from  plaintiff  removing  property  from  leaseil 
premises  in  violation  of  a  provision  of  the  lease,  which  was  assigned  to 
plaintiff,  that  all  additions  to  and  Improvements  of  the  premises  by  the 
lessee  shonld  t>ecome  the  property  of  tbe  lessor  and  sboold  not  be  remiDTed. 
Is  within  Code  Civ.  Proc.  {  SOI,  snbd.  2,  providing  that  a  eomiterclalm  set 
up  to  an  action  <m  contract  may  be  any  other  cause  of  action  on  contract 

[Ed.  Note. — For  cases  In  point,  see  Gent  Dig.  voL  48,  BetOff  and  Coun- 
terclaim, H  52-67.] 

Appeal  from  City  Court  of  New  York. 

Actifm  by  Bertha  Jacobowitz  against  Samuel  Strasbourger  and  oth- 
ers. From  a  judgment  entered  in  favor  of  plaintiff  by  directicMi  of  the 
court,  and  from  an  order  denying  a  motion  for  new  trial,  defendants 
appeal.  Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
GERARD,  J  J. 

Strasbourger,  Weil,  Eschwege  &  Schallek  (Emanuel  Eschwege,  of 
counsel),  for  appellants. 

Max  Sheinart,  for  respondent. 

GERARD,  J.  Plaintiff  sued  to  recover  money  deposited  with  de- 
fendants, and  which  they  accepted  and  agreed  to  pay  over  to  her  upon 
her  removal  from  certain  premises  at  a  certain  time.  Defendants  in 
their  answer  sought  to  defeat  the  plaintiff's  recovery  by  interposing  as 
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a  counterclaim  a  claim  which  was  assigned  to  them  for  damages  for 
Hat  removal  from  premises  occupied  by  iht  plaintiff  of  certain  proper- 
ty forming  part  of  the  realty.  It  was  ranceded  upon  the  trial  by  de- 
fendants mat  plaintiff  had  performed  the  conditions  of  the  agreement 
under  which  llie  money  was  deposited  with  them,  and  that  a  demand 
had  been  made  for  it.  The  court  below  directed  the  jury  to  find  for 
the  plaintiff,  upon  the  ground  that  the  coimterclaim  was  no  defense  to 
the  plaintiff's  causq,  of  action. 

The  sole  question  to  be  determined  on  this  appeal  is  whether  the 
defendants  were  entiUed  to  the  benefit  of  the  counterclaim  set  up  by 
them  in  their  answer.  Defendants  signed  the  agreement  acknowledg- 
ing the  receipt  of  the  sum  of  $300,  to  be  held  ^  them  in  escrow  for 
the  following  purposes : 

"First.  If  Bertha  JacobowtbE,  the  tenant  of  premises  302  Mott  street,  racatea 
aald  premises  on  or  before  the  4th  day  of  May,  1907,  such  sum  of  money  fa  to 
be  paid  over  to  her  or  her  assigns,  less  snch  snm  as  the  landlord  wUl  have  to 
pay  for  water  rent  dne  np  to  May  1, 1907. 

**SecoDd.  In  the  event  of  the  failure  of  said  Jacotwwlts  to  vacate  said  preml- 
•es  m  or  befbre  tbe  4tb  day  ot  Ifay,  1B07,  then  to  retom  said  snm  to  Hltdiele 
BriganU." 

The  counterclaim  of  the  defendants  is  on  a  claim  assigned  to  them, 
and  which  they  allege  in  their  answer  grew  out  of  the  following  cir- 
cumstances: That  the  landlord  had  made  a  lease  of  the  premises  302 
Mott  street,  in  which  lease  it  was  provided  that  all  additions  and  im- 
provements made  to  the  premises  by  the  lessee  should  become  the 
property  of  the  landlord,  and  could  not  at  any  time  be  removed ;  that 
the  plaintiff  became  the  assignee  of  said  lease,  and  thereafter,  in  viola- 
tion of  the  agreement  above  referred  to,  had  removed  from  the  prem- 
ises certain  property  forming  part  of  the  realty  and  part  of  the  addi- 
tions and  improvements  thereto,  of  the  value  of  $600 ;  and  that  by 
reason  of  the  said  breach  of  the  covenant  and  condition  of  said  lease 
by  the  plaintiff  the  defendants'  assignor  had  been  damaged  in  the  sum 
of  $600.  The  learned  court  below  directed  a  verdict  for  plaintiff,  and 
refused  a  request  of  defendants'  counsel  to  go  to  the  jury  on  the  ques- 
tion of  the  counterclaim,  stating  that  the  counterclami  set  up  was  no 
defense  to  the  action. 

An  examination  of  the  complaint  in  this  case  shows  that  it  sounds 
in  contract,  rather  than  in  tort;  and  the  counterclaim  set  up  by  the 
defendants  is  also  clearly  based  on  contract,  rather  than  tort.  There 
is  a  distinct  allegation  in  the  counterclaim  that  the  plaintiff  violated  the 
conditions  and  covenants  of  the  lease.  Therefore  there  seems  to  be  no 
reason  why  the  counterclaim  set  up  does  not  fall  within  subdivision  2 
of  section  601  of  the  Code  of  Civil  Procedure,  which  provides  that  a 
counterclaim  set  up  to  an  action  on  contract  may  be  any  other  cause  of 
action  on  contract  existing  at  the  commencenwnt  of  the  action. 

'Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event   AH  concur. 
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BBNAUI/F  T.  SIMPSON  OBAWFOBD  Ca 
CSnpreme  Gonrt,  Appellate  Term.  Febmary  t,  1906.) 

Appeal— Review— Habuless  Ebbob— Adicission  or  Evidence. 

In  en  action  for  damages  to  an  automobile  used  solely  for  pleasor^ 
tbe  admission  of  evidence  as  to  Its  usable  value  during  the  time  It  was 
being  repaired  was  barmless  error,  where  tbe  Jury  disregarded  It  ren- 
dering a  verdict  for  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Oent  IMg.  vol.  8,  Appeal  and  flbrror, 
H  4176-4177.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan*  Twelfth  Dis- 
trict 

Action  by  George  Renault  against  the  Simpson  Crawford  Company. 
Judgment  for  defendant,  and  plaintiif  appeals.  Affirmed. 

Argued  before  GILDERSLEEVE.  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 

Hotchkiss  &  Barber  (Chtrence  P.  Moser,  of  counsel),  for  s^ipellaut 
Rose  &  Putzel,  for  respondent. 

PER  CURIAM.  It  appears  from  the  record  and  from  the  charge 
of  the  court  that  evidence  of  tfie  usable  value  of  the  autcmobile  during 
the  time  it  was  being  repaired  was  admitted  and  submitted  to  the 
jury.  The  court  distinctly  charged  the  jury  that,  if  they  believed  this 
testimony,  such  usable  value  was  a  proper  element  of  damage.  Under 
the  circumstances,  therefore,  the  question  as  to  whether  one  may  re- 
cover the  usable  value  of  an  article  damaged,  when  that  article  is  used 
solely  for  pleasure,  is  not  presented  for  decision.  The  testimony  as 
to  usable  value  was  necessarily  given  by  experts,  which  testimony  the 
jury  might  wholly  disregard,  and  which  from  dieir  verdict  Uiey  evi- 
dently did  disregard. 

The  judgment  should  be  affirmed,  with  costs. 


BLBNDEBUANN  T.  BCANN-WBAT. 

(Supreme  Court,  Appellate  Term.  Febroaiy  7,  180&) 

Husband  and  Wir»— AjcrnoHS  Aoainsti  Wm— EtviDSRCE. 

In  an  action  against  a  married  woman,  the  tact  tbat  plaintiff  had  de- 
manded payment  from  her  husband  Is  a  drcnmstance  to  be  considered  tn  ' 
determining  to  whom  credit  was  extended. 

Appeal  from  City  Court  of  New  York,  Trial  Term, 

Action  by  Diedrich  Blendermann  against  Emma  Mann-Wray.  From 

a  judgment  for  defendant  on  the  dismissal  of  the  complaint,  plaintiff 

appeals.   Reversed,  and  new  trial  ordered. 
Argued  before  GIU)ERSLEEVE.  P.  J.,  and  SEABURY  and 

GERARD,  JJ. 

Charles  La  Rue,  for  appellant. 
Stephen  Gallaghan,  for  respondent 
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PER  CURIAM.  In  our  judgment  the  learned  court  below  erred  in 
dismissing  the  complaint.  The  evidence  was  sufficient  to  warrant  the 
submission  to  the  jury  of  the  question  as  to  whether  the  plaintiff  had 
given  credit  to  the  defendant.  The  fact  that  the  plaintiff  demanded 
payment  from  the  present  husband  of  the  def^dant  was  a  circum- 
stance which  the  jury  had  a  fi^  to  consider  in  determining  as  to 
\vh(nn  credit  was  given.  If  the  jury,  upon  consideration  of  all  the  evi- 
dence, determine  5iat  credit  was  extended  to  the  defendant,  then,  un- 
der the  authorities,  it  is  a  question  of  fact  for  the  jury  to  determine 
whether,  in  view  of  the  circumstances  of  the  case,  there  was  an  ac- 
count stated.  Tousley  v.  Doiiscm,  46  Barb.  490 ;  Lockwood  v.  Thome, 
18  N.  Y.  285. 

The  jud^ent  appealed  fn»n  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  sqipellant  to  abide  the  event 


FRIEND  T.  ROSBNWALD. 

<Siipnim  Oonrt  Appellate  Division,  First  Departmoit  Febmaty  7,  1806.) 

Sales— TnH8—EviDKROB—QniHnoR  tob  Jubt. 

Srldence  In  an  action  by  the  pnrchaeer  of  tobacco  in  bond,  who  paid  the 
estimated  amount  of  duties  to  defendant,  the  seller  and  Importer,  who 
paid  the  same  to  the  collector,  and,  on  the  duties  being  snbeeqnently  re- 
liquidated  at  a  len  amount,  received  bat^  from  the  goTemmoit  the  ex- 
cess, held  sufficient  to  go  to  the  Jury  on  plalntlfTB  contention  that  be 
bought  the  tobacco  at  a  certain  amount  per  pound,  and  la  addition  was  to 
paj  the  duties  whatever  they  were,  and  so  was  entitled  to  the  rebate  re* 
c^ved  by  defendant  from  the  g^remmait 

Appeal  from  Trial  Term. 

Action  by  Sophia  Friend  against  Sigmtmd  Rosenwald,  as  surviving 
member  oi  a  firm  of  £.  Rosenwald  &  Bro.  From  a  judgment  dis- 
missing the  complaint  at  the  close  of  plaintiff's  case  on  the  merits, 
plaintiff  appeals.  Reversed,  and  new  trial  granted. 

Argued  before  PATTERSON.  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

William  D.  Sporborg,  for  appellant 

Einstein,  Townsend  &  Guiterman  (B.  F.  Einstein,  of  counsel),  for 
respondent. 

CLARKE,  J.  This  is  an  action  for  money  had  and  received  to  the 
plaintiff's  use.  The  defendant  is  the  survivmg  partner  of  the  firm  of 
E.  Rosenwidd  &  Bro.,  who,  at  the  time  of  the  transactions  in  question, 
were  importers  of  Sumatra  tobacco.  The  plaintiff  holds  an  assigned 
of  E.  &  G.  Friend  &  Ca,  who  in  1889  and  1890  were  purchasers 
of  imported  tobacco  from  the  defendant's  firm.  Rosenwald  &  Bra  had 
in  bond,  subject  to  the  payment  of  the  duties,  a  quantity  of  Sumatra 
tobacco,  of  which  27  bales  were  sold  to  plaintiff's  assignors  on  No- 
vember 29,  1899,  and  53  bales  thereof  on  May  28,  1890.  It  was  in 
evidence  that  tobacco  in  bond  is  sold  in  two  ways:  At  the  "long 
price,"  which  denotes  that  the  duty  does  not  come  in  question  at  all, 
but  ^at  the  goods  are  sold  at  a  flat  price  without  reference  to  the 
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duty;  and  at  the  "short  price" — that  is,  that  the  merchandise  and  the- 
duties  are  separated.  The  claim  is  here  that  the  tobacco  in  question 
was  sold  by  defendant's  firm  to  plaintiff's  assignor  at  the  short  price;, 
that  the  purchaser  was  to  jay  the  amount  of  the  duties,  whatever  they 
were,  in  cash,  and  give  four  or  five  months  notes  for  ttie  merchandise  ^ 
that  in  anticipation  of  the  taking  effect  of  the  McKinley  tariff  in  Oc- 
tober,  1890,  the  duties  on  all  the  tobacco  purchased,  as  then  liquidated^ 
were  paid  in  cash  before  September  22d,  because,  if  paid  thereafter^ 
the  tobacco  would  have  been  subject  to  the  new  rates ;  that  the  plain- 
tiff's assignors  paid  the  estimated  amount  of  the  duties  on  these  pur- 
chases to  the  defendant  in  cash,  who,  as  the  importers,  paid  the  same- 
to  the  collector;  that  subsequently  the  duties  were  reliquidated  upon- 
these  goods,  and  that  the  defendsmts  received  back  from  the  govern- 
ment $3,484.58  as  an  ovei^yment,  and,  as  said  sum  had  in  uie  first 
place  been  paid  by  plaintiff's  assignors  to  defendant's  firm,  they  re- 
ceived this  refund  to  the  plaintiff's  use,  and  ex  xquo  et  bono  shoul<f 
pay  it  over  to  the  plaintiff. 

The  payment  of  the  duties  in  cash  by  plaintifTs  assignors  to  the 
defendant's  firm,  and  the  receipt  of  the  refund  by  the  defendant's  firm- 
from  the  government,  were  sufficiently  established  by  the  evidence.. 
If  the  transaction  was  as  claimed  by  the  plaintiff,  then  a  cause  of  ac- 
tion  was  made  out.  "Assuming  that  the  plaintiff  is  right  in  his  con- 
struction of  the  iaxiSt  the  case  falls  within  the  ^miliar  doctrine  that 
money  in  the  hands  of  one  person  to  which  another  is  equitaUy  en- 
titled may  be  recovered  in  a  common-law  action  by  the  equitable  own- 
er upon  an  implied  promise  arising  from  the  duty  of  the  person  in  pos- 
session to  account  for  and  pay  over  the  same  to  the  person  beneficially 
entitled.  The  action  for  money  had  and  received  to  the  use  of  another 
is  the  form  in  which  courts  of  common  law  enforce  the  equitable  obli- 
gation. *  *  *  No  privity  of  contract  between  the  parties  is  re- 
quired, except  that  which  results  from  the  circumstances.  Mason  v. 
Waite,  17  Mass.  560.  The  right  on  the  one  side  and  the  correktive 
duty  on  the  other  create  die  necessary  privity,  and  justify  the  im- 
plication of  a  promise  by  the  defendant  to  do  that  which  justice  andi 
equity  require.  It  is  immaterial,  also,  whether  the  original  possessi(»t 
of  the  money  by  the  defendant  was  rightful  or  wrongful.  It  is  suffi- 
cient that  the  duty  exists  on  his  part,  created  by  the  circumstances^ 
to  account  for  and  pay  it  over  to  the  plaintiff."  Roberts  v.  Ely,  113 
N.  Y.  128,  20  N.  £.  606.  "It  would  naturally  be  expected  that  the 
pl^tiff,  who  furnished  the  money  to  pay  the  duty,  would  be  entitled 
to  any  overpayment  exacted  by  the  agents  of  the  government,  ratiier 
than  the  defendants,  who,  altliough  making  the  payment  in  fact,  di(f 
not  use  their  own  money  for  the  purpose.  No  one  was  really  interest- 
ed in  the  payment  and  the  amount  paid  except  the  plaintiff,  upon  whom 
the  burden  of  the  duties  fell,  although  the  defendants  formally  handed' 
the  money  over,  because  the  government  would  accept  it  only  from  the 
importer  •  *  ♦  The  plaintiff  provided  the  mcmey  and  ran  the  only 
risks,  and  it  was  within  the  reasonable  contemplation  of  the  parties- 
that  it  should  receive  the  amount  refunded  by  the  government  after 
payment  of  the  expenses.  £x  aequo  et  bcHio  the  ^fendant  had  no- 
right  to  it,  but  simply  received  it  to  the  use  of  the  plaintiff."  Solomon 
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Tobacco  Co.  v.  Cohen,  184  N.  Y.  308,  77  N.  E.  257.  The  question  in 
the  case  at  bar  is  whether  there  were  sufficient  facts  from  which  the 
jury  might  infer  that  in  this  transaction  the  plaintiff's  assignors  were 
to,  land  did,  pay  the  duties  as  suc^.  The  complaint  having  beeA  dis- 
missed upon  the  merits  at  the  dose  of  the  plaintiff's  case,  every  rea- 
sonable intendment  must  be  induced  in  favor  of  Ae  plaintiff. 
As  to  the  first  purchase  of  S7  b^es,  the  invcuce  reads : 

"Nov.  29,  188». 

"Messrs.  B.  ft  G.  Frimd  ft  Oo.,  city,  bought  of  B.  Ros^wald  &  Bro.,  terms 
5  moDtbs,  duty  cash,  27  bales  tobacco  as  per  weigher's  return,  47GE^216-1649  lbs. 
at  I1.6S,  $7.60635." 

One  of  the  members  of  the  firm  of  £.  &  G.  Friend  &  Co.  testified 
that  they  purchased  tiiose  27  bales  of  tobacco  from  the  defendant's  firm 
and  had  a  talk  with  a  member  thereof,  who  said  tiiat  the  price  of  this 
tobacco  was  so  much,  naming  the  amotmt: 

"That  Is  what  we  bought  It  at,  $1.65  per  poand  for  the  tobacco  and  the  duty. 
Mr.  Bosenwald  said  we  could  have  this  tobacco  on  five  months'  time,  and  the 
duty  was  to  be  cash,  whidi  we  accepted.  We  were  to  pay  the  duty  when  we 
withdrew  the  tobacco.  The  price  was  $1.60  a  pound  with  the  duty." 

In  regard  to  the  second  transaction,  the  68  bales,  the  invoice  is  as 
follows : 

"New  York,  May  28, 1890. 
"Messrs.  B.  ft  O.  Friend  ft  Co.,  city,  bought  ot  B.  Bosenwald  ft  Bro.,  terms 
four  BDd  five  months,  duty  $5,S4931  cash,  08  bales  tobacco  as  per  weigher's  re- 
turn, 946(^2^-9086  lbs.  at  $2.09so,  $18,903.31." 

In  regard  to  this  the  witness  testified  to  a  conversation  with  the 
same  member  of  the  defendant's  firm: 

"The  conversation  was  that  we  were  to  buy  this  tobacco  on  four  and  five 
months.  We  were  to  buy  08  balea  The  terms  were  made  four  and  five 
months  notes,  and  the  du^  was  to  be  cash  as  we  withdrew  It  That  we  were 
to  pay  to  them.  We  were  to  pay  the  duty.  We  were  to  give  four  and  five 
mouths'  notes  tor  the  tobacco,  and  the  notes  which  we  gave  did  not  Include 
the  dntr.  nw  price  was  $2.00i/so.  The  duty  was  Included  in  that  AU 
those  goods  which  we  bou^t  at  that  time  were  tak«i  out  of  bond  and  the 
duty  paid  on  them." 

Being  shown  the  invoice,  he  was  asked : 

"Q.  It  says  on  there,  duty  $0,849Jtl  cash.  What  does  that  mean,  as  far  as 
your  agreement  with  him  was  concerned?  A.  That  meant  that  we  were  to 
pay  $5,349.31  for  duty,  and  we  were  to  give  four  or  five  months  notes  for  the 
balance,  tlie  merchandise  portion.  Q.  And  the  same  way  In  this  other  inndce 
— ^you  were  to  pay  the  duty?  A.  Tbe  tame.  The  IxrtMoco  was  bonglit  at  ttie 
short  price." 

From  the  conversations  testified  to,  and  tfie  invoices  or  memoranda 
of  the  sales,  and  the  testimony  as  to  the  custom  of  the  trade,  I  think 
the  plaintiff  fairly  made  out  a  prima  fade  case  that  these  transactions 
were  at  the  short  price,  and  that  the  purchaser  paid  the  duties  as  duties 
in  cash,  and  so  was  entitled  to  any  refund  that  might  be  allowed  there- 
on. Having  so  made  out  a  case,  he  was  entitled  to  go  to  the  jury,  and 
the  dismiss^  of  the  complaint  upon  the  merits  at  the  close  of  the  plain- 
tiff's case  was  error. 

Hie  judgment  should  therefore  be  reversed,  and  a  new  trial  grant- 
ed, with-  costs  to  the  appellant  to  abide  the  event  All  concur. 


Digitized  by  Google 


704  lOS  NEW  YORK  SUPPLBUENT  (Sup.  Ct 

and  la  New  ToA  State  lUportw 


WBHRENBERG  T.  NEW  YORK,  N.  H.  ft  H.  B.  OO. 

{Supreme  Oonrt,  Appellate  Division,  First  D^rtment  February  Tt  l^PB.) 

1.  IduiTATXon  OF  AonoNB— Ooifnoixina  VirracT  of  Statutes. 

The  time  daring  wbicb  one  may  sue  in  ttie  courts  of  the  state  Is  governed 
by  statute,  whether  the  litigants  are  natural  or  artificial  persona,  resldenta 
or  nonresidents. 

2.  COBPOBATIONB— FOBEION— AOTIOHS  AGAINST— LwrTATION. 

Code  Civ.  Proc.  I  401,  provides  for  the  snspenslon  of  limitations  while  ■ 
defendant  Is  without  the  state,  but  states  that  the  section  Is  inapplicable 
while  a  designation  made  under  section  482,  subd.  2,  is  in  force.  That  sub* 
division  provides  for  the  service  of  summons  on  a  foreign  corporation  by 
delivering  it  to  a  resident  designated  by  such  corporation  for  the  purpoee. 
Held  that,  where  a  foreign  corporation  has  compiled  with  section  432, 
subd.  2,  it  may  plead  limitations,  based  on  plaintiGCs  failure  to  sue  wlille 
a  designation  has  been  In  force. 

[BU.  Not&— For  cases  In  point;  see  Gent  Dig.  vol.  12,  Gorporatlona,  || 
2690-2B82.] 

8.  Statutes— CoNSTBDcnon. 

In  construing  statutes,  force  and  effect  must  be  given  to  all  the  language; 
and.  If  there  is  a  fair  and  reasonable  construction  possible,  that  moat  be 
adopted. 

[Ed.  Not&— For  cases  In  point,  see  Gent  Dig.  vol.  44,  Statutes,  f  288.] 

Appeal  from  Special  Term. 

ActicHi  by  Dietrich  W.  Wehrenberg  against  the  New  York,  New 
Haven  &  Hartford  Railroad  Company.  From  an  interlocutory  judg- 
ment sustaining  a  demurrer  to  the  answer,  defendant  appeals.  Re- 
versed, and  demurrer  overruled,  with  leave  to  withdraw  on  payment  of 
costs. 

Argued  before  PATTERSON.  P.  J.,  and  McLAUGHUN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Wm.  Greenough  (Alexander  S.  Lyman,  of  counsel),  for  ai^Uaiit 
L.  M,  Berkeley,  for  respondent. 

CLARKE,  J.  The  action  was  brought  on  Aijril  6,  1907,  to  recover 
damages  for  trespass  alleged  to  have  been  committed  by  this  defendant 
reason  of  its  operation  of  passenger  trains  upon  the  railroad  struc- 
ture in  Paxk  avenue,  opposite  the  premises  No.  1481  Park  avenue,  the 

northeast  corner  of  108th  street  The  claim  to  damages  is  limited  to 
the  time  of  the  plaintiff's  ownership  of  the  premises  in  question,  to 
wit,  from  January  4, 1889,  to  April  29, 1896.  The  answer,  besides  set- 
ting up  certain  denials  of  material  allegations  of  the  complaint,  set  up 
as  a  third  separate  defense: 

"That  the  said  defendant  alleges  that  It  is  a  fwelgn  corporation,  organised 
under  the  laws  of  the  state  of  Connecticut,  and  that  pursuant  to  the  statute 
in  such  case  made  and  provided,  by  Instrument  in  writing  under  the  seal  of  the 
defendant  corporation  and  duly  executed,  accompanied  by  the  writieu  ctmsent 
of  the  pawn  designated,  duly  filed  in  the  office  of  the  Secretary  of  State  on  the 
28th  day  of  December,  1802,  It,  the  defendant,  dn^  designated  Frank  B. 
Hall  as  a  person  upon  whom  personal  service  of  a  summons  In  any  action 
brought  against  the  defendant  might  be  made,  said  designation  specl^ing 
Grand  Central  .Station,  New  Tork  City,  a  place  within  the  state  of  New  York, 
as  the  office  or  residence  of  the  person  designated  as  aforesaid ;  that  said  desig- 
nation Is,  and  oontlnnonslr  alnce  the  said  28th  day  of  December,  180!^  has 


Digitized  by  Google 


Sup.  Ct)     WXHSKNBKBO  V.  SMW  TOBX,  If .  H.  *  H.  B.  00.  705 

been.  In  fall  force  and  unrevoked,  and  tbe  place  q>eclflea  u  tbe  office  or  resi- 
dence of  tbe  said  person  so  designated  Is,  and  eontlnnonsly  since  tbe  said  28tb 
day  of  December,  1892,  has  been,  nncban^ed ;  and  that  tbe  pretended  canse  or 
canses  of  action  set  fortb  In  tbe  complaint  boeln  did  not,  nor  did  either  of 
tbem.  accme  to  tbe  plaintiff  bereln  witUn  alx  yean  noct  preceding  tbe  eom- 
mencement  of  this  action.^ 

Plaintiff  demurred  to  this  defense  uptm  the  ground  that  it  was 
insufficient  in  law  upon  the  face  thereof,  and  the  demurrer  was  sus- 
tained. It  is  dear  that  the  time  during  which  the  right  to  sue  in  the 
courts  of  tills  state  may  be  exercised  is  governed  by  statute.  This  is 
so,  whether  natural  or  artificial  persons,  residents  or  n<mrestdents,  are 
litigants.  As  said  by  Sedgwick,  C.  J.,  in  Londriggau  v.  N.  Y.,  N.  H. 
&H.  R.,  eCiv.  Pro.R.  76; 

"If  It  were  not  for  section  401,  Code  of  CItII  Procedure,  the  Ilmltntlon  of  the 
time  of  enforcing  civil  remedies  would  be  applied  to  all  defendants.  Irrespective 
of  their  being  In  or  out  of  tbe  state,  resid^ts  or  nonresidents,  at  the  time  of 
tbe  accrolng  of  tbe  action  or  dnrlng  tbe  limited  time.** 

Said  section  provides  that: 

"If,  when  tbe  cause  of  action  accrues  against  a  person  be  Is  without  the  state, 
tbe  action  may  be  commenced  wltbln  the  time  limited  tberefor,  after  bis  re- 
turn into  the  state.  If,  after  a  cause  of  action  has  accrued  against  a  person, 
be  departs  Jrom  tbe  state  and  remains  continuously  absent  therefrom  for  the 
q>ace  of  one  year  or  more,  •  *  •  tbe  time  of  bis  absence  *  *  *  la  not 
a  part  of  tbe  time  limited  fbr  titie  «nnmaicemMit  of  tbe  action.  Bat  IMa  sec- 
tion does  not  apply  while  a  designation  made  as  prescribed  in  section  ftnir  tann- 
dred  and  thirty  or  In  snbdlviidon  secrad  of  section  toor  hundred  and  thlrtr- 
two  of  this  act  remains  In  ftnce." 

Section  43S  of  the  Code  of  Chril  Procedure  is  entitled,  "How  Per- 
sonal Service  of  Summons  Made  Upon  a  P(»eign  Corporatum,"  and 
provides  tiiat: 

"Personal  service  of  a  summons,  upon  a  defendant,  being  a  foreign  corpora- 
tion, must  be  made  by  delivering  a  copy  thereof,  within  the  state,  as  follows : 
*  *  *  (2)  To  a  person  designated  for  tbe. purpose  by  a  writing,  under  tbe 
seal  of  the  corporation,  and  tbe  signature  of  its  president,  vice  president  or 
other  acting  hwd,  acocnnpanled  with  the  written  ctnunnt  of  tbe  person  deslg- 
nate'l,  and  filed  In  the  office  of  the  Secretary  of  State.  The  designation  must 
apecl^  a  place,  wltbln  tbe  state,  as  tbe  ofllce  or  residence  of  tbe  person  desig- 
nated ;  and  if  It  Is  wltbln  a  city,  the  street  and  the  street  number,  If  any,  or 
other  suitable  designation  of  the  particular  locality.  It  ronaiiu  In  force, 
nntll  the  filing  In  the  same  office  of  a  written  revocatlOQ  thereof,  m  of  ttie 
consent,  executed  In  like  manner.   •   •   «  " 

The  defense  demurred  to  sets  up  precise  compliant  with  this  provi- 
uott  of  law  in  regard  to  the  designation  of  a  person  upon  whom  serv- 
ice may  be  made.  The  leading  case  for  the  proposition  that  a  for^n 
corporation  may  not  plead  in  tiiis  state  the  statute  oi  limitations  is  Ol- 
cott  V.  Tioga  R.  R.  C2o.,  20  N,  Y.  210,  76  Am.  Dec.  393.  The  statute 
construed  in  that  case  was  2  Rev.  St  (1st  Ed.)  p.  297,  pt.  3,  c  4,  tit. 
2,  §  27,  a  re-enactment  of  1  Rev.  Laws,  p.  186,  §  5 : 

"If  at  tbe  time  whem  any  cause  of  action  apeclfled  In  this  article  aball  ac- 
cme against  any  person  who  shall  be  out  of  the  state,  sncb  action  may  be  com- 
menced within  the  terms  herein  respectively  limited  after  the  return  of  such 
pnson  into  this  state,  and  If  after  sncb  cause  of  action  aball  have  accrued,  snch 
108N.Y.S.— 46 
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person  shall  depart  from  and  reside  out  of  this  state,  the  time  of  bis  abseooe 
shall  not  be  deemed  or  taken  as  wxy  part  of  the  time  limited  for  the  commence- 
ment  of  such  action." 

The  reasoning  of  that  case  is  as  follows: 

"The  provision  Is  that  If,  at  the  time  the  caose  of  action  shall  accrne  against 
any  person,  be  shall  be  oat  of  this  state,  such  action  may  be  commenced  within 
the  term  before  limited  after  the  return  of  such  person  Into  this  state.  Bat 
suppose  tbe  person,  being  an  artlfldal,  corporate  body,  legally  confined  to  the 
territory  of  another  state,  cannot  by  possibility  return  here,  then  by  a  Tubal 
constmctlon  of  the  sentence  the  action  may  be  commenced  at  any  time;  for 
the  period  of  limitation  will  never  commence  to  run.  *  *  *  If  the  conse- 
quence Is  that  a  corporation  In  another  state  or  country  cannot  enjoy  the  ad- 
vantage of  our  act  of  limitation,  tbe  same  Is  true  of  a  natural  person  domiciled 
abroad  and  whose  circumstances  prevent  his  coming  within  our  Jurisdiction. 
The  poll<7  of  our  law  Is  that  no  persons,  natural  or  artificial,  who  are  thus 
circumstanced,  ou)  Impute  laches  to  their  creditors  or  tiuse  claiming  to  have 
rights  of  action  against  tbem  In  not  pursuing  them  in  the  toxeiga  jurisdiction 
where  they  reside.  It  was  equitable  and  in  accordance  with  tbe  poll<7  of  tbe 
law  of  limitation  that,  when  the  reason  for  excusing  the  creditor  from  the  use 
of  diligence  sbould  cease  by  the  d^tor  coming  into  the  state,  the  obligation 
to  use  diligence  should  again  atta<^.  In  ingrafting  this  policy  upon  the  stat- 
ute, the  L^slature  made  use  of  general  words  which,  though  adequate  to  de- 
scribe a  corporation,  did  not  contain  any  language  referring  specifically  to  a 
delMmr  who  oonld  not,  by  Its  constitution,  pass  from  one  territorial  jurisdiction 
to  anotber.** 

In  the  cases  cited  by  the  respondent,  following  the  Olcott  Case,  the 
causes  of  action  accrued  prior  to  the  enactment  of  sections  401  and  431^ 
of  the  Code  adopted  in  1877,  or  there  was  no  proof  of  compliance  with 
the  statute  in  regard  to  the  filing  of  the  duly  authenticated  designation. 
Respondent  urges  Boardman  v.  L.  S.  &  M.  S.  R.  R.  Co.,  84  N.  Y.  157. 
While  that  case  was  decided  in  March,  1881,  and  so  after  the  adoption 
of  the  Code  of  Civil  Procedure,  the  cause  of  action  covered  a  period 
from  1857  to  1863 ;  and  while  the  court  did  say, 

"We  are  also  of  opinion  that  the  plaintiff's  demand  Is  not  barred  |^  the  stat- 
ute of  limitations.  The  claim  arose  originally  against  a  foreign  corporation. 
*  *  *  A  foreign  corporation,  sued  In  this  state,  cannot  avail  Itself  of  tbe 
statute  of  limitations.  Olcott  v.  Tioga  B.  R.  Co..  20  K.  T.  210,  76  Am.  Dec 
893;  Thompson  v.  Tioga  R.  R.  Co.,  36  Barb.  79.  And  this  rule  obtains,  al- 
though it  hSiB  before  the  commenconent  of  the  action  for  the  time  specified  In 
tbe  statute  contlnuonaly  operated  and  carried  on  a  railroad  In  this  state  and 
has  propert;  therein.  Battabnn  t.  N.  a  R.  B„  00  N.  Y.  666," 

— ^the  cases  cited  were  those  when  the  statute  was  as  noted  in  the  Ol- 
cott Case,  and  there  is  no  allusion  in  tiie  opiiucm  to  the  amendment  of 
1877,  nor  any  suggestion  that  any  designation  had  been  filed.  So,  for 
two  reasons,  that  the  cause  of  action  accrued  before  the  change  of  the 
taw  and  that  the  defendant  failed  to  claim  or  prove  the  exemption,  that 
case  is  not  controlling  upon  the  case  at  bar  tmder  the  existing  statute 
and  the  facts  pleaded. 

This  question  did  arise  in  McCIure  v.  Supreme  Lodge,  41  App.  Div. 
131,  59  N.  Y.  Supp.  764.  decided  in  May.  1899,  and  there  Mr.  Justice 
Spring  said: 

"The  defendant  being  a  foreign  corporation,  process  could  not  be  serred  Tip- 
oa  it,  and.  like  any  wmieaident,  the  statute  of  limitations  would  not  inure  to  Its 
benefit  But  Oode  OIt.  Froc.  {  432,  subd.  2,  provides  that  ttie  corporatlMi  may 
dealgnata  a  person  upon  whom  service  can  be  made ;  and.  If  that  la  complied 
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wltb,  tbe  reason  for  the  gnspensloo  of  tbe  gtatnte  does  not  exist  In  tbls  case, 
however,  the  attempt  to  designate  snch  person  was  Inadequate.  Tbe  section 
mentioned  provides  tbe  manner  of  making  this  designation,  and  three  essen- 
tial things  were  omitted  In  this  endeavor :  (1)  It  failed  to  designate  the  place 
where  tbe  service  could  be  made.  (2)  It  lacked  the  consent  of  tbe  person  desig- 
nated. (3)  It  was  not  filed  in  the  office  of  tbe  Secretary  of  State.  Inasmncb  as 
tbe  defendant  is  asserting  its  compliance  wltb  law  In  invalidating  a  certificate 
duly  iBsned,  It  must  show  a  fairly  strict  oKiformlty  to  the  law." 

This  is  judicial  recognition  of  the  force  and  effect  of  the  Code  provi- 
sion, and  authorizes  the  deduction  that  if  said  provision  had  been  com- 
plied with  the  defense  would  have  been  held  good.  It  seems  to  me 
clear  that,  if  a  foreign  corporation  has  strictly  complied  with  the  pro- 
visions of  subdivision  2  of  section  432,  it  may  invoke  the  defense  of 
the  statute  of  limitations.  It  must  be  conceded  that  the  Legislature  has 
ftill  power  to  determine  how  and  when  a  foreign  corporation  may  be 
sned,  and^  unless  prevented  by  constitutional  provisions,  what  defenses 
it  may  interpose.  Unless  these  two  sections,  read  together,  mean  that 
the  statute  may  be  interposed  when  the  designation  provided  for  has 
been  made,  the  exception  provided  for  in  section  401  is  absolutely 
meaningless.  We  are  not  permitted  so  to  construe  a  statute.  We'  are 
to  give  force  and  effect  to  all  the  language,  and,  if  there  is  a  fair 
and  reasonable  construction  [X)ssible,  that  must  be  adopted.  Complete 
rejection  of  language  is  nullification,  and  not  interpretation. 

I  tiierefore  reach  the  conclusion  that  the  ju<^;nient  appealed  from 
nmst  be  reversed,  with  costs,  and  the  demurrer  overruled,  with  costs 
to  the  appellant  All  concur. 


KNICKERBOCKER  TRUST  OO.  et  al.  v.  O'ROTTBKB  BNOINEERIMO 

CONST.  OO. 

(Supreme  Ckrart,  Appellate  Dtvtsion.  First  Deimrtment  February  7,  1906.) 

RuuoADS— tAAsn— Rbsoibbion— Pboicft  AonoH— Msouwin . 

A  lessee,  who  desires  to  rescind  for  fraud  or  breach  of  warranty,  must 
act  promptly  upon  discovering  tbe  fraud  or  breach ;  and  tbe  lessee  of  rail- 
way cars  walvM  any  right  to  dlsafflnn  the  lease  for  a  breach  of  warranty, 
where  without  attempting  to  rescind,  or  hinting  at  any  ground  Justifying 
rescission,  It  made  an  arrangement  for  subleasing  cars  not  needed  by  It. 

Appeal  from  Trial  Term. 

Action  by  the  Knickerbocker  Trust  Company  and  another,  trustees, 
against  the  O'Rourke  Engineering  Construction  Company.  From  a 
judgment  for  plaintiffs,  and  from  an  order  denying  a  new  trial,  defend- 
ant app«ds.  Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN, 
LAUGHLIN,  CLARKE,  and  SCOTT.  JJ. 

L.  Laflin  Kellogg,  for  appellant 
Herbert  Barry,  for  respondents. 

SCOTT,  J.  The  defendant  appeals  from  a  judgment  entered  upon 
a  verdict  directed  in  favor  of  plaintiff.  The  action  is  for  the  rental  of 
certain  dump  cars  leased  to  defendant  and  known  as  "Goodwin  cars." 
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and  Itt  Naw  York  SUte  Raportn 

The  defendant  was  the  contractor  for  certain  improvements  proposed 
to  he  made  by  the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany at  and  about  its  terminal  in  Fourth  avenue,  in  the  city  of  New 
York.  The  work  to  be  done  included  a  vast  amount  of  excavation;  it 
being  contemplated  that  the  excavated  material  should  be  loaded  on 
cars  and  taken  to  various  points  on  the  line  of  the  railroad  where  filling 
was  required.  As  it  would  be  necessary  to  run  these  cars  over  the 
permanent  tracks  in  use  for  passengers  and  freight  trains,  it  was  de- 
sirable that  cars  should  be  used  whicli  would  carry  loads  of  excavated 
material  without  spilling,  and  that  would  dump  tt  on  one  side  of  and 
clear  of  the  track.  After  considerii^  die  comparative  advantages  ot  a 
number  of  patterns  of  cars,  the  defendant  finally  selected  the  Goodwin 
car,  and  leased  69  of  them  at  an  agreed  per  diem  rental.  The  present 
action  is  for  the  unpaid  rental  of  31  of  these  cars,  and  no  question  of 
amount  is  involved,  as  it  was  stipulated  at  the  trial  how  much  the 
plaintiff  would  be  entitled  to  recover,  if  so  entitled  at  all. 

The  leases  to  defendant  were  originally  made  by  the  Goodwin  Car 
Company,  the  manufacturers  of  the  cars;  but  subsequently,  in  con- 
formity with  a  trust  agreement  between  the  plaintiffs  and  the  Goodwin 
Company,  and  at  the  request  of  the  latter,  substituted  leases  were 
executed  by  plaintiffs  to  defendant.  The  cars  were  received  by  defend- 
ant in  October,  1903,  and  in  a  very  few  months  they  proved  to  be  un- 
fitted for  defendant's  purposes,  so  far  as  concerned  the  handling  of 
rock  blasted  during  the  course  of  the  excavation.  The  defendant 
seems  to  have  complained,  as  early  as  February,  1904,  that  the  cars 
would  not  do  the  woric  expected  of  them,  and  from  that  time  on,  and 
especially  from  May,  1904,  correspondence  was  carried  on  betwevn 
defendant  and  the  Goodwin  Company  respecting  the  inadequacy  of  tht 
cars  for  the  work  required  of  them,  which  culminated  in  Aug^ust,  1904, 
in  the  subleasing  agreement  to  be  hereafter  referred  to;  In  considering 
whether  or  not  a  verdict  against  defendants  was  rightly  directed,  it 
becomes  necessary  to  cc«isider  the  affirmative  defense  as  outlined  in 
the  answer ;  for  it  is  upon  this  that  defendant  relies. 

It  is  alleged  as  to  each  lease  (for  there  are  two  involved  in  tile  ac- 
tion) that  it  was  entered  into  "upon  the  false  and  fraudulent  represen- 
tations," by  circulars,  photographs,  verbal  statements,  and  writings, 
"that  the  Goodwin  cars  could  handle  all  kinds  of  rock  excavation  of  any 
size,  and  could  do  the  work  of  defendant  under  its  contract  with  the 
New  York  Central  &  Hudson  River  Railroad  Company  in  the  shortest 
possible  time  and  at  the  least  cost  per  cubic  yard,"  and  "that  thereafter 
and  upon  a  trial  of  said  cars  it  was  found  that  the  representations  made 
by  the  Goodwin  Company  were  false  and  untrue,  and  that  the  said 
cars  were  wholly  unable  to  remove  rock  of  all  sizes^  or  to  do  the  wotfc 
of  the  defendant  under  its  contract"  Almost  all  of  the  record  is  tak- 
en up  with  evidence  tending  to  show  the  statements  and  representa- 
tions made  by  the  officers  of  the  Goodwin  Car  Company  as  to  what 
their  cars  could  do,  and  to  establish  the  fact  that  the  cars  could  not 
do  the  work  required  of  them.  If  the  defense  rested  upon  the  ques- 
tion whether  or  not  the  representations,  or,  more  properly,  warranties, 
were  made  as  alleged,  and  that  the  cars  failed  to  do  what  they  had  been 
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represented  or  warranted  to  do,  there  would  certainly  be  enough  in 
the  evidence  to  carry  the  case  to  the  jury. 

This  is  not»  however,  tiie  defense  as  pleaded.  The  defendant  goes  on 
to  allege  that  upcA  the  discovery  of  mt  inadequacy  of  the  cars,  and  in 
May,  1904,  he  refused  to  proceed  further  under  the  lease,  or  to  pay  fur- 
ther therefor,  and  offered  and  tendered  back  to  the  plaintiffs  and  the 
said  Goodwin  Car  Company  the  cars  so  leased ;  that  thereafter,  and  up- 
on the  4th  day  of  August,  1904,  an  agreement  was  entered  into  with  the 
Goodwin  Car  Company  (with  the  consent  and  approval  of  the  plain- 
tiffs) that  56  cars  then  in  possession  of  defendant,  and  including  the 
cars  on  which  rental  is  sought  to  be  recovered  in  this  action,  should 
be  subleased  by  the  Goodwin  Car  Company  in  the  name  of  defendant, 
and  the  rentals  received  tmder  the  sublease  be  paid  over  to  the  f^ain- 
tiffs;  that  it  was  fur&er  covenanted  in  said  agreement  diat  the  said 
Goodwin  Car  Company  would  not  manufacture  any  new  cars  for  the 
purpose  of  leasing  the  same  in  competition  with  any  of  the  cars  made 
under  said  lease,  and  for  which  they  had  agreed  to  procure  subleases, 
and  would  have  the  right  to  build  only  such  additional  cars  as  would 
not  fairly  be  considered  to  be  put  into  competition  with  those  cars  cov- 
ered under  the  leases;  that  thereafter,  and  until  the  16th  day  of  June, 
1905,  the  plaintiffs  and  the  Goodwin  Car  Company  proceeded  under 
said  modified  j^reement,  and  many  of  the  cars  were  leased  as  therem 
provided,  and  some  of  the  rents  received  therefn-  applied  as  agreed ; 
that  the  plaintiffs  and  the  Goodwin  Car  Company  have  wholly  failed 
to  carry  out  and  perform  the  agreement,  and  have  not  performed 
and  carried  out  the  same  in  good  faith,  and  have  failed  to  sublease  the 
said  cars  as  called  for  in  said  agreement,  and  in  attempting  to  lease 
the  same;  that  they  have  manufactured  new  cars,  and  have  sold  the 
same,  which  have  come  into  competition  with  those  leased  by  defend- 
ant; tiiat  thereupon,  and  upon  learning  the  facts,  the  defendant  elected 
to  treat  the  said  contract  as  rescinded,  and  on  or  about  Tune  16,  1905, 
duly  notified  plaintiffs  to  that  effect  and  tendered  bade  uie  cars. 

It  will  be  observed  that  the  defendant  does  not  rest  its  defense  upon 
a  rescission  of  the  original  contract  of  leasing  alone,  but  relies  upon 
its  right  to  have  rescinded  that  contract  and  the  breach  of  the  subse- 
quent agreement  of  subleasing.  It  is  quite  clear  that  it  could  not  have 
successnilly  defended  upon  any  attempted  rescission  of  the  original 
contract  with  f^ntiff,  K>r  no  such  rescissim  was  fAiom.  If  we  as- 
sume that  the  evidence  showed  that  that  lease  was  induced  by  certain, 
representations  on  the  part  of  the  Goodwin  Company  as  to  what 
the  cars  would  do,  and  that  those  rq>resentations  were  not  fulfilled,  it 
may  be  that  the  defendant  would  have  been  justified  in  rescinding 
the  contract  and  tendering  back  the  cars;  but  it  is  elementary  that  a 
purchaser  or  lessee,  wishing  to  rescind  for  such  a  reason,  must  act 
promptly  upon  discovery  of  the  fraud  or  of  the  breach  of  the  warranty. 
If  he  sleeps  upon  his  rights,  or  expressly  affirms  the  contract,  or  does 
acts  inconsistent  with  disaffirmance,  he  loses  the  right  to  rescind.  The 
alle^tions  in  the  answer,  that  in  May,  1904,  the  defendant  notified 
plaintiffs  of  the  ascertained  inadequacy  of  the  cars,  and  that  it  refused 
to  proceed  furUier  under  the  lease,  or  to  pay  further  therefor,  and  ten- 
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dered  back  the  can.  are  not  borne  out  by  the  proofs.  On  May  17, 1901. 
defendant  wrote  to  the  Goodwin  Car  Company  as  follows : 

"We  bare  at  present  time  69  of  yoar  car?  In  service ;  but,  in  cooaequeui  of 
tbe  large  proportton  of  rock  wbldi  we  are  handling,  we  cannot  keep  ttoa  all 
empkyed.  It  would  oblige  na  rery  mncb  if  yon  would  arrange  to  take  35  of 
these  cam  off  oar  hands;  which  I  pr^me  yon  can  readily  do,  aa  the  can  lie 
most  excellent  for  handling  any  kind  of  material,  excepting  nx^" 

To  this  the  Goodwin  Car  Company  replied: 

"While  we  cannot  obligate  onraelves  In  any  manner  to  relieve  yon  of  any  o( 
the  cars  on  hand,  we  will  take  the  matter  up  promptly,  and  any  opportmUy 
we  hare  for  leasing  the  cars  we  will  present  to  yon  for  ocmalderation." 

The  defendant  replied  to  this  letter  as  follows: 

"Your  faror  of  May  l&th.  In  r^ard  to  subleasing  for  us  certain  of  your 
cars  which  we  now  have  under  lease,  came  duly  to  band.  We  trust  that  yon 
win  give  this  matter  your  Immediate  attention ;  for,  as  pointed  out  to  yoo,  H» 
can  we  axe  deslrona  of  leasing  are  of  no  use  to  ub  at  present:** 

In  this  correspondence  there  is  certainly  no  attempt  to  rescind  the 
lease,  and  no  hint  that  any  ground  existed  which  would  justify  a  rescis- 
sion. In  August,  1904.  the  agreement  as  to  subleasing  the  cars  was 
made,  substantially  as  alleged  in  the  answer.  It  was  embodied  in 
certain  letters  between  defendant  and  the  Goodwin  Car  Companv. 
dated,  respectivdv.  August  ».  4,  and  9,  1904.  The  Goodwin  Car  Com- 
pany did  not  undertake  absolutely  to  obtain  subleases,  but  merely  un- 
dertook to  attempt  and  endeavor  to  do  so.  It  was  agreed  that  13  oi 
the  cars  should  be  retained  by  defendant  on  its  work,  and  that  as  to 
the  remainding  56  the  leases  of  them  to  defendant  and  its  obligations 
thereunder  were  not  altered;  the  defendant  authorizing  the  Good- 
win Cc»npany  to  procure  sublessees,  to  whom  the  defendant  would 
execute  subleases,  and  the  Goodwin  Com[Kmy.  on  its  part,  agreed  as  to 
the  manufacture  of  new  cars  as  alleged  in  die  answer.  If  anyUiii^ 
were  needed  to  establish  defendant's  express  waiver  of  any  ri^^  to 
disaffirm  or  rescmd  the  original  contract,  it  is  furnished  by  this  agree- 
ment as  to  subleasing. 

As  to  this  last  agreement  there  is  not  the  slightest  evidence  that  the 
Goodwin  Company  did  not  attempt  in  good  faith  to  perform  what  it 
had  undertaken  to  do,  or  that  it  violated  its  agreement  not  to  put  cars 
on  the  market  in  competition  with  the  cars  leased  to  defendant  Tbe 
defendant  failed  at  every  vital  point  to  establish  its  defense,  and  there 
was  nothing  to  submit  to  the  jury.  The  verdict  was.  therefore,  right- 
ly directed. 

Judgment  and  order  affirmed,  with  costs.  All  concur. 
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<Sapraiie  Oimr^  A]n>dlate  DItIi^o.  Flnt  Departmrat.   rebrnarx  T.  190&) 

1.  Xhsusahcb— ADJuancsn  or  Loss— O0Hai.unvsETx»  <v  awabd.  ' 

Tbe  award  of  appralaerB  under  a  fin  insurance  policy  Is  oonduslTe 
against  the  Insured  until  set  aiMd& 

2.  Pabxzbh- Jomnm  or  DErsRDAim. 

Insured  held  two  Are  poUcIea  of  unequal  amounts  In  two  companies; 
eacdi  company  to  pay  the  proportional  share  of  loss,  If  any.  After  loss. 
Insured  appointed  an  appraiser,  and  the  two  companies  appointed  one 
person  as  the  other  appraiser,  and  the  appraisers  appointed  an  umpire. 
Held,  that  a  petition  to  set  aside  the  appraisers'  award  for  fraud,  against 
both  companies  jointly,  did  not  Join  Improper  defendants;  there  being 
but  a  Mngle  aK>rai8aI  under  tbe  two  poUclM^  and  tbe  interest  of  the  two 
companies  in  the  appraisal  being  the  sam& 

8.  Same. 

In  equity  it  Is  proper  to  Join  as  defendants  In  an  action  different  per^ 
sons  guilty  of  independent  acts  whicli  combine  to  produce  an  injury  to  the 
plalntur. 

4.  iHBUBAnoi— ADJxrsTHEHT  or  Loss— Fbauduunt  Awabd. 

Where  an  appraisal  on  behalf  of  several  insnrance  companies  is  fraud- 
ulently  made,  one  company  Innocent  of  the  fraud  Is  not  protected  by 
because  the  award  Is  for  the  benefit  of  all,  and  vitiated  by  the  fraud  of  cme. 

O.  Samb— Awabd  or  Appbaxsbbs— Aonoiv  to  Sbt  Asidk— Bsuet. 

Where  an  action  la  brought  in  equity  to  cancel  an  award  made  under 
Insurance  policies  issued  l»y  tbe  Joint  defendants  tor  firaud  In  tlie  amount 
awarded,  tiie  court;  on  decreeing  cancellation,  mi^  give  peraonal  Judgment 
against  the  defendants  for  tbe  actiuU  amount  of  0»  loss  for  which  tiugr 
are  llabl& 

Scott,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Suit  by  David  Mayer  against  the  Home  Insurance  Company  and 
another.  From  a  judgment  sustaining  a  demurrer  to  the  complaint, 
I^aintiff  iq>peals.  Keversed.  • 

Argued  before  INGRAHAM,  CLARKE,  HOUGHTON,  and 

scc5tt,  JJ. 

Henry  H.  Abbott,  for  appellant. 
Dickinaon  W.  Richards,  for  respondent 

HOUGHTON,  J.  The  action  is  to  set  aside  an  award  made  by  ap- 
praisers appointed  pursuant  to  the  terms  of -a  standard  fire  insurance 
policy  to  determine  the  amount  of  loss  by  fire.  The  complaint  alleges 
that  the  plaintiff  was  insured  against  loss  by  fire  by  policies  issued  by 
the  aK>ellant,  Home  Insurance  Company,  and  defendant  Phoenix  As- 
surance Company,  Limited,  of  London,  in  different  amotmts,  the  loss, 
if  any,  to  be  bcnne  proportionately  according  to  the  amounts  of  the 
respective  policies;  that  a  partial  loss  by  fire  occurred;  that,  disagree- 
ment as  to  the  amount  of  loss  sustained  having  arisen,  appraisers  were 
selected,  the  plaintiff  selecting  one  to  act  under  both  policies  and  the 
two  defendant  companies  selecting  the  same  person  to  act  for  both; 
that  the  two  appraisers,  being  unable  to  agree,  under  the  terms  of  the 
sulmiission  selected  a  third  one,  or  umpire ;  that  by  reason  of  improper 
and  illegal  practices  the  appraiser  selected  by  defendants  induced  the 
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uni{^re  to  join,  with  him  in  makingf  an  unfair  and  illegal  award  and  de- 
termination of  the  loss  sustained  at  an  amount  much  less  than  it  actu- 
ally was ;  that  the  loss  thus  ascertained  has  not  been  accepted ;  and  that 
the  actual  loss  was  $4,812^  instead  of  $2,812,  as  fixed  by  the  alleged  il- 
legal award.  The  relief  asked  is  that  the  award  be  set  aside  and  that 
each  defendant  be  adjudged  to  pay  its  proportionate  share  of  the 
actual  loss. 

The  defendant  Home  Insurance  Company  demurred  to  the  com- 
plaint, on  the  ground  that  causes  of  action  were  improperly  united,  in 
that  the  action  was  brought  to  set  aside  an  appraisal  had  under  the 
terms  of  two  separate  and  distinct  policies  of  insurance,  cme  issued 
by  eadi  defendant,  whose  interests  were  distinct  and  not  joint,  and  on 
the  further  ground  that  the  complaint  failed  to  state  facts  sufficient 
to  constitute  a  cause  of  action,  which  demurrer  was  sustained.  Until 
set  aside,  the  award  was  conclusive  upon  the  plaintiff.  Remington  v. 
London  Assurance  Co.,  12  App.  Div.  218,  43  N.  Y.  Supp.  431 ;  Flem- 
ing V.  Phoenix  Assurance  Co.,  76  Hun,  530,  27  N.  Y.  Supp.  488.  If 
the  award  was  improperly  or  fraudulently  obtained,  the  plaintiff  had  a 
cause  of  action  a^inst  the  defendant  ccxnpanies,  either  separately  or 
conjointly,  to  set  it  aside.  We  think  he  could  loin  both  defendants  in 
one  action  for  that  purp(»e.  While  there  were  two  policies  of  insur- 
ance, the  award  was  obtained  by  the  joint  action  of  the  two  companies, 
and  not  by  two  separate  and  distinct  appraisals.  Both  were  interested 
in  the  common  object  of  diminishing  the  t")tal  loss,  which  was  to  be 
apportioned  between  the  two.  One  appraiser  represented  both.  His 
fraud  or  improper  acts  inured  to  the  ben^t  oi  both  in  procuring, 
as  is  alle^d,  a  p;rossly  inadeq[uate  award. 

In  equity  it  is  proper  to  join  as  defendants  in  one  action  different 
persons  guil^  of  independent  acts  which  combine  to  produce  an  injury 
to  the  plaintiff.  Warren  v.  Parkhurst,  105  App.  Div.  239,  93  N.  Y. 
Supp.  1009;  Id.,  186  N.  Y.  46,  78  N.'E.  679,  6  L.  R.  A.  (N.  S.)  1149. 
Mudi  more  is  it  proper  to  join  defendants  whose  joint  act  produces 
the  injury.  The  appraiser  who  is  alleged  to  have  fraudulently  and  im- 
properly induced  the  umpire  to  act  with  him  was  the  c(Hnmon  ap- 
praiser of  both  defendants.  Each  defendant  benefited  by  his  act 
While  each  defendant  issued  separate  polici^  and  was  liable  only  by 
the  terms  of  its  separate  contract,  both  were  interested  in  &e  common 
object  of  reducing  the  amount  of  the  award,  and  both  benefited  by  die 
reducti<m  resulting  in  plaintiff's  injury.  Where  an  appraisal  in  behalf 
of  several  insurance  companies  is  fraudulently  had,  one  company,  in- 
nocent of  the  fraud,  is  not  protected  by  it,  because  the  award  is  for  the 
benefit  of  all  and  is  vitiated  by  the  fraud  of  cme.  Kaiser  v.  Hamburg- 
Bremen  Fire  Ins.  Co.,  69  App.  Div.  626,  69  N.  Y.  Supp.  344 ;  affirmed 
172  N.  Y.  663,  65  N.  E.  1118.  Nor  is  tfic  complaint  rendered  bad  be- 
cause the  plaintiff  asks  that,  if  the  award  shall  be  set  aside,  each 
defendant  be  adjudged  to  pay  the  loss  in  prcqx»i;kni  to  the  amount  of 
the  policy  of  each.  Even  if  it  were  possible  for  plaintiff  to  bring  an 
action  at  law,  and  in  that  action  determine  the  validity  of  the  award, 
which  we  do  not  decide,  still  it  was  entirely  proper  for  him,  if  he  saw 
fit,  to  bring  an  action  in  equity  to  have  it  vacated.  Equity  thus  ao^uir- 
ing  jurisdicti(Mi  of  the  matter,  it  will  render  complete  justice  between 
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the  parties,  though  it  may  require  a  personal  judgment  to  accomplish* 
it  Valentine  v.  Kichardt,  126  N.  Y.  272,  27  N.  255. 

The  main  object  of  the  action  is  to  set  aside  award.  Presumably 
the  defendants  are  willing  to  pay  the  amount  awarded.  In  order,  how- 
ever, that  the  plaintiff  may  recover  what  he  claims  to  be  his  actual 
loss,  he  must  get  rid  of  the  award,  which  limits  the  amount  of  his  re- 
covery. It  is  true  that  the  ultimate  object  of  plaintiff  is  to  obtain  his 
money ;  but  to  do  this  he  asks  that  the  award  be  nullified,  so  that  he 
may  obtain  more  than  was  awarded  to  him  and  what  he  claims  is  due 
hhn.  Actions  in  equity  to  set  aside  an  award,  and,  if  that  be  done,  to 
recover  Uie  amount  of  the  loss,  are  not  infrequent,  and  have  been  quite 
uniformly  sustained.  Schmitt  v.  Boston  Ins.  Co.,  82  A^.  Div.  234, 
81  N.  Y.  Supp.  767;  Strome  v.  London  Assurance  Corp.,  20  App.  Div. 
571,  47  N.  Y.  Supp.  481 ;  Kaiser  v.  Hamburg-Bremen  Fire  Ins.  Co.,  su- 
pra; N.  Y.  Mutual  Savings  Ass'n  v.  Manchester  Assurance  Co.,  94 
App.  Div.  104,  87  N.  Y.  Supp.  1075 ;  Bradshaw  v.  A.  Ins.  Co.,  137  N. 
Y.  137,  32  N.  E.  1065.  We  are  of  the  opinion  that  the  action  was  prop- 
erly brought  against  both  defendants,  and  that  the  complaint  states  a 
good  cause  of  action,  and  that  the  demurrer  was  improperly  sustained. 

The  interlocutory  judgment  should  be  reversed,  with  costs,  and 
the  demurrer  overruled,  with  costs,  with  the  usual  leave  to  defendant 
to  withdraw  its  demurrer  and  answer,  upon  payment  of  costs.  All 
concur,  except  SCOTT,  J.,  who  dissents. 


FBE/rON  T.  MAOZ  «t  aL 
<Scpreme  Oonrt,  Appellate  Division,  First  Departmoit  Febmary  7,  1908.) 

1.  SUBinsBiOR  OF  CoHTHOvraST— Stipulations— CoNsrauoTioN. 

A  Btatement,  In  a  submlaalon  of  controversy  on  an  agreed  caae,  that  a 
wife  obtained  an  absolnte  divorce  from  ber  husband  and  that  thereafter 
be  was  married  to  another  person  and  Is  now  the  latter*B  lawful  husband, 
staoald  be  accepted  as  proof  of  the  latter  fact,  though  anch  fact  Is  a  con- 
ehiBl<Hi.  since  sadi  second  marriage  could  have  taken  place  lawfully  with, 
out  the  state. 

2.  Tauna— GoNSTBuonoii— TBBMinATion  or  Txum. 

A  testator  gave  a  legacy  of  a  certain  amount  to  hb  daughter,  pi^ble 
two  years  after  his  death,  but  with  the  provtelon  that.  If  her  huffband 
should  be  living  at  the  testator's  death,  the  legacy  shonld  be  invested  by 
his  executors  and  the  Income  therefrom  paid  to  her  quarterly  during  her 
hnsband's  life,  and  that  upon  his  death  the  limitation  should  cease  and 
the  sum  be  payable  to  her.  The  daughter  obtained  an  absolute  divorce 
from  her  husband,  who  subsequently  remarried.  Held,  that  the  divorce 
and  the  husband's  second  marriage  did  not  termtuato  ttie  trust  expressly 
created  to  last  during  the  life  of  the  husband. 

Submission  of  controversy  between  Jjacy  Estelle  Fdton  and  Geor^ 

H.  Macy  and  another,  as  executors  and  trustees  under  the  last  will  and 
testament  of  Oliver  S.  Carter,  deceased.   Judgment  for  defendants. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN. 
LAUGHI.IN,  CLARKE,  and  SCOTT,  JJ. 

Percy  L.  Klock,  for  plaintiff. 
William  B.  Hill,  for  defendants. 
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LAUGHLIN,  J.  The  single  question  of  law  presented  by  this  sub- 
mission is  whether  a  trust  created  by  the  last  will  and  testament  of 
Oliver  S.  Carter,  deceased,  for  the  benefit  of  the  plaintiif,  who  is  his 
daughter,  has  terminated.  The  precise  question  is  whether  the  trust, 
which  has  been  expressly  created  to  last  during  the  life  of  her  hus- 
band, has  terminated  during  his  lifetime  by  her  obtaining  a  divorce 
from  him  and  his  remarrying  again.  By  the  eighth  clause  of  the 
will  the  testator  gave  a  legacy  of  $30,000  to  each  of  his  four  daughters, 
payable  at  the  expiration  of  two  years  after  his  death.  With  respect 
to  the  legacy  to  the  {daintiff  he  expressly  provided  as  follows : 

"In  case,  however,  the  bnsband  of  my  daughter,  Lucy  Estelle  Pelton,  sliall 
be  llTing  at  the  time  of  my  decease,  I  direct  that  the  amount  of  her  l^acy  of 
thirty  thousand  dollars  ($30,000)  shall  be  invested  by  my  said  executots  In 
safe  Income-bearing  securitleB,  and  the  Income  derived  therefrom  shall  be  paid 
to  her  quarterly  during  her  said  husband's  lifetime,  and  upon  his  death  tbis 
llmltatlou  shall  cease,  and  the  said  sum  of  thirty  tbonsand  dollars  (¥30,000) 
shall  be  payable  to  her.** 

No  other  provision  of  the  will  relates  to  the  disposition  of  tiiis  fund 
in  whidi  the  plaintiff  is  interested.  At  the  time  the  will  was  made, 
and  when  it  was  probated,  the  plaintiff  was  the  wife  of  <Mie  Franklin 
p.  Pelton;  but  thereafter,  and  on  the  28th  day  of  September,  1907. 
in  an  action  duly  brought  by  her  in  the  Supreme  Court  of  this  state 
against  her  husband  for  an  absolute  divorce,  a  final  decree  in  her  favor 
dissolving  the  marriage  was  duly  made  and  entered.  Another  fact 
stipulated  is  that  thereafter,  and  on  the  7th  day  of  October,  1907, 
said  Franklin  D.  Pelton  was  married  to  one  Daisy  Gordon  Hanna,  and 
is  now  her  lawful  husband.  This  is  a  stipulation,  in  part,  of  a  legal 
conclusion;  but,  since  the  remarriage  could  have  taken  place  lawfully 
without  this  state,  the  stipulation  should  be  accepted  as  proof  of  that 
fact.  The  marriage  took  place  without  the  state  of  New  York,  where 
it  might  legally  be  performed.  The  defendants,  under  ancillary  let- 
ters, hold  within  this  jurisdiction,  applicable  to  the  trust  for  the  plain- 
tiff contained  in  said  will,  the  sum  of  $29,157,  being  the  legacy  of  $30,- 
000  less  the  state  transfer  tax  and  the  national  revenue  tax  thereon. 

The  learned  counsel  for  the  plaintiff  contends  that  the  purpose  of 
the  trust  was  to  prevent  the  husband  of  the  plaintiff  from  obtaining 
control  over  or  influencing  her  with  respect  to  the  use  of  the  money, 
and  that  by  the  divorce  and  his  remarriage  that  danger  has  passed. 
It  may  well  be  that  this  was  the  object  of  the  testator  in  giving  this 
fund  to  his  executors  in  trust  during  the  life  of  the  plaintiff's  hus- 
band ;  but  it  is  not  so  expressly  stated.  The  fund  was  personal  prop- 
erty. Hie  testator  is  prestuned  to  have  known  that  the  husband  had 
no  interest  in  the  personal  property  of  his  wife,  and  that,  while  a 
husband  might  influence  his  wife  with  respect  to  the  use  of  her  per- 
sonal property,  he  has  no  authority  to  control  such  use.  He  had  no 
greater  right  during  her  life  in  that  regard  as  husband  than  he  has 
now.  The  theory  of  the  plaintiff  is  that  the  trust  terminated  ipso  facto 
upon  the  divorce  and  remarriage,  without  even  the  aid  of  a  court  of 
equity  to  have  it  dissolved.  We  are  of  opinion  that  it  was  a  trust 
to  continue  during  the  life  of  the  plaintiff's  former  husband.  In  form 
it  is  a  trust  during  his  life,  and  we  are  not  at  liber^  to  q>eculate  as 
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to  the  object  and  purpose  of  the  testator  with  respect  to  creating  the 
trust,  and  decide  as  matter  of  law  that  it  terminated  sooner  than  the 
period  for  which  he  expressly  provided  that  it  should  continue.  The 
case  at  bar  is  less  favorable  to  the  plaintiff,  owing  to  the  fact  that  it 
presents  merely  a  question  of  law,  than  Halstead  v.  Union  Trust  Co. 
of  New  York,  as  trustee,  106  N.  Y.  Supp.  1119,  decided  by  this  court 
on  the  14th  of  June,  1907,  wherein  we  affirmed,  without  opinion,  a  de- 
cision dismissing  the  complaint  in  a  suit  in  equity  to  dissolve  a  trust 
created  for  the  benefit  of  the  ptaititiff  during  tiie  life  of  his  wife, 
from  whom  he  was  subsequently  lawfully  divorced  and  who  had  lawful- 
ly remarried. 

It  follows,  therefore,  that  the  defendant  should  have  judgment  that 
the  plaintiff  is  not  entitled  to  recover  the  fund,  or  any  part  thereof, 
together  with  costs  of  the  action.  All  concur. 


DBBRINO  V.  OBBHARa 
(Buprane  Oonr^  Trial  Tenn,  New  Tork  Goonty.  Jannary  21,  100&) 

1.  1£alicious  Pbosbodtion— "Pbobabu  Caubk"  DxriNED. 

Probable  cause  is  a  reasonable  ground  of  auspidon,  supported  b7  dr- 
cnmstanceB  eaffldently  strons  In  themselTea  to  warrant  a  reasonably  pru- 
dent man  in  hia  belief  tbat  the  persoD  accused  la  guilty  of  tbe  offenie  wltb 
wbldi  he  la  charged. 

[Bd.  Not&~For  other  d^hiltions,  see  Words  and  Phrases,  toU  6,  pp. 
8618-6627 ;  ToL  8,  p.  7766.] 

2.  SAin— Waut  or  Pbobabxjb  Oattbs— C^ianAL  PaoeKOunoN. 

A  large  anmber  of  persons,  many  of  timn  newspaper  reporters,  gathered 
In  front  of  defendant's  bonse,  vaOiet  the  heU^  that  a  certain  person  was 
eoncoUed  therein,  and,  although  told  that  such  person  was  not  there,  con- 
ttnned  conversing  In  loud  tones,  and,  on  defendant  approaching  his  resi- 
dence, surrounded  his  cab,  while  efforts  were  made  to  snap  a  camera  at 
him,  so  that  It  was  impossible  for  blm  to  alight;  the  conditions  became 
worse,  antll  It  was  necessary  for  a  policeman  to  drive  persons  off  the  side- 
walk, and  later,  on  defendant  leaving  his  tiouse,  with  others,  attempts 
were  made  to  take  his  photf^raph,  a  crowd  gathering  around,  who,  when 
told  that  tbe  person  sought  was  not  In  the  house  and  that  they  must  dis- 
perse, Jeered ;  irialntlff,  one  of  the  reporters,  lauf^lng  with  the  rest  HeU, 
that  these  acts  constituted  conduct  tending  to  a  breach  of  the  peace,  within 
Oonsolidation  Act,  Laws  18^,  p.  366,  c.  410^  {  1458,  preserved  by  Greater 
New  York  Charter,  providing  that  every  person  shall  be  deemed  guilty 
of  disorderly  conduct  "who  diall  use  any  threatening,  abudve  or  insnlting 
bebavlor  with  Intent  to  provoke  a  breach  of  tbe  peace  or  wbereby  a  breach 
of  the  peace  may  be  occasioned" ;  and  an  action  for  malicious  prosecution 
would  not  lie  against  defendant  for  procuring  plaintiff's  arrest  under  sndi 
circumstances,  as  being  without  probable  cause. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  88,  MaUcIons  Prosecu- 
tion, t  24.] 

Action  by  Ashby  Deering  against  Frederick  Gebhard.  At  the  close 
of  file  case  the  denndant  moved  to  dismiss  the  complaint,  first,  because 
the  plaintiff  had  failed  to  prove  any  cause  of  action  against  the  de- 
fendant; second,  because  the  plaintiff  had  failed  to  prove  that  the 
prosecution  was  instituted  by  the  defendant;  third,  that  the  plaintiff 
liad  failed  to  prove  a  want  of  probable  cause;  fourth,  tbat  the  plain- 
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tiff  had  failed  to  prove  that  the  prosecution  was  instituted  by  malice 
on  the  part  of  the  defendant  Granted. 

William  F.  Hart,  for  plaintiff. 

Bowers  &  Sands  (W.  H.  Van  Benschoten,  of  counsel),  for  defendant 

GIEGERICH,  J.  (orally).  Taking  up  the  points  urged  by  the  de- 
fendant's counsel,  it  might  be  well  to  consider  tiie  things  which  it  is  in- 
ctuibent  upon  a  plaintiff  to  prove  in  a  case  of  this  character  (for  mali- 
dous  prosecution),  which  are :  First,  that  the  defendant  instigated  the 
criminal  proceedings  against  the  plaintiff;  seccmd,  that  such  prosecution 
was  without  ^obable  cause ;  third,  that  it  was  accompanied  1^  malice ; 
and,  fourth,  that  it  terminated  in  favor  of  the  plaintiff.  I  am  assum- 
ing, for  the  purposes  of  this  motion,  that  the  plaintiff  has  establish- 
ed the  first  and  fourth  propositions,  thus  leaving  for  discussion  the 
question  of  probable  cause  and  the  question  of  malice. 

Now,  what  is  probable  cause?  Probable  cause  is  a  reasonable 
ground  of  suspicion,  supported  by  circumstances  sufficiently  strong  In 
themselves  to  warrant  a  reasonably  prudent  man  in  his  belief  that  the 
person  accused  is  guilty  of  the  offense  with  which  he  is  charged.  It 
does  not  depend  upon  the  guilt  or  innocence  of  tiie  accused,  or  upon 
the  fact  whether  a  crime  has  been  committed.  As  was  said  by  the 
Court  of  Appeals  in  the  case  of  Rawson  v.  L^jgett,  184  N.  Y.,  at 
page  511,  77  N.  E.,  at  page  664: 

"The  question  ia  not  whether  plalntlfTs  evidence  now  glyen  that  be  did 
not  commit  the  crimes  charged  to  him  is  true.  The  propriety  of  defend- 
ants* conduct  Id  canslng  him  to  be  Indicted  U  to  be  decided  by  the  facts  as 
tb^  appeared  to  be  at  tbe  time  ttie  prosecution  was  iDstltoted,  and  the  qae»> 
tlon  IB  wbetber  these  facts  as  they  then  appealed  were  such  tlut  a  discreet 
and  prudent  person  would  bave  be«i  led  to  tbe  belief  that  tbe  accosed  had 
committed  the  crime  with  which  he  was  chained.  If  defendants  had  knowledge 
of  facts,  actual  or  apparent,  strong  enongb  to  jnsttQr  a  reasonable  man  In  tbe 
belief  that  th€3^  had  lawful  grounds  for  prosecnting  tbe  plainttff  la  tbe  man- 
ner conqtlalned  of;  tbm  probable  cause  was  preeoit  and  this  actkm  will  not 
lie." 

The  plaintiff  in  this  case  was  charged  with  what  is  known  technical- 
ly in  the  books  as  "disorderlv  conduct"  According  to  the  [H-ovisions 
of  section  1458  of  the  consohdation  act  (Laws  1882,  p.  366,  &  410): 

"Every  person  In  said  city  and  county  [meaning  tbe  city  and  county  of  New 
York]  shall  be  deemed  guilty  of  d^rderly  conduct  that  tends  to  a  brrach  of 
the  peace,  wbo  shall  in  any  thoroughfare  or  public  place  In  said  city  and 
county  commit  any  of  tbe  following  offenses,  that  is  to  say" — I  shall  Dot  read 
the  first  and  second  subdivisions,  because  they  do  not  apply  to  this  case;  but 
tbe  third  does — ^"ffivery  person  who  shall  use  any  threatening,  abusive,  or 
insulting  behavior  with  Intent  to  proved  a  breadi  of  tbe  peace  or  wboel^ 
a  breach  of  the  peace  may  be  occasioned." 

These  provisions  have  been  preserved  by  the  Greater  New  York 
charter  and  were  in  force  when  the  arrest  in  question  was  made.  The 
Appellate  iMvision  of  the  Second  Department,  in  the  case  of  People 
ex  rel.  Frank  v.  Davis  reported  in  80  App.  Div.,  at  page  454,  80  N.  Y. 
Supp.  875,  say : 

"Disorderly  conduct,  In  the  abstract,  does  not  constitute  any  crime  known  to 
tbe  law.   It  la  only  when  It  'tends  to  a  breach  of  tbe  peace,*  undw  the  circum- 
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■tances  detailed  la  section  1468  of  tbe  ooDsolldatlon  act,  that  It  constltntea 
a  minor  offeoee  cognizable  by  tbe  police  magistrates  of  tbe  ctt7  of  New  York, 
and  wben  it  In  foot  tbreatens  to  disturb  tbe  peace  it  la  a  misdemeanor  as  well 
under  section  67S  of  tbe  Penal  Code  as  at  common  law,  and  nut  within  tbe  Ju- 
risdiction of  tbe  police  magistrates,  but  of  the  Court  of  Special  Sessions"— 
citing  Laws  1895,  p.  1289,  c  601,  {  14 ;  Laws  1901,  p.  602,  c.  466.  I  1409. 

Now,  considering  the  evidence  in  the  most  favorable  light  to  the 
plaintiff,  I  am  of  the  opinion  that  upon  the  facts  disclosed  the  defend- 
ant was  justified  in  making  the  charge  which  it  is  claimed  he  made, 
and  1  atiall  assume,  as  I  said  before,  for  the  purpose  of  this  mo- 
tion, that  he  instigated  the  same.  Let  us  look  at  the  facts  as  they  were 
presented  by  the  plaintiff.  It  appears  that  certain  persons,  styled 
county  detectives,  attached  to  the  office  of  the  district  attorney  of 
this  county,  were  directed  by  him  to  serve  a  subpoena  upon  one  Regin- 
ald Vanderbilt  to  appear  as  a  witness  before  the  grand  jury  in  an  in- 
quiry or- proceeding  against  one  Richard  Canfield.  For  some  reason 
not  disclosed,  newspaper  reporters  became  acquainted  with  the  fact 
that  Mr.  Vanderbilt  was  to  be  subpoenaed  as  a  witness  and  they  were 
present,  in  numbers  variously  estimated  by  the  witnesses  who  have  tes- 
tified in  this  case,  at  the  house  of  the  defendant,  where  it  is  claimed 
that  Vanderbilt  had  been  secreted. 

It  is  without  contradiction,  so  far  as  I  can  discover,  that  the  defend- 
ant told  the  reporters,  who  were  assembled  on  the  morning  of  the  day 
in  question,  that  Mr.  Vanderbilt  was  not  in  the  house.  It  appears  that 
a  large  number  of  persons  had  congregated  in  front  of  the  defend- 
ant's premises,  as  well  as  the  adjoining  premises,  many  of  whom 
were  reporters  in  search  of  news ;  that  they  conversed  in  tones  loud 
enough  to  be  heard  in  the  premises,  100  Fifth  avenue,  of  which  the  de- 
fendant was  a  part  owner  with  his  sister  Mrs.  Ndlson,  and  he  also  ' 
owned  with  her  the  adjoining  premises.  No.  98  Fifdi  avenue,  in 
which  the  defendant  had  an  apartment  or  room.  It  also  appears  that 
the  lower  part  of  No.  98  was  leased  to  a  tenant  named  Winteroth, 
who  there  conducted  a  piano  business.  It  further  appears  that  upon 
the  morning  of  the  day  in  question  the  defendant  drove  up  to  his 
residence  in  an  electric  cab;  that,  as  he  attempted  to  alight,  efforts 
were  made  to  snap  a  camera  at  him ;  that  the  cab  was  surrounded  by 
r^rters,  who  were  in  the  company  of  the  man  who  attempted  so 
to  take  the  defendant's  picture;  that  he  found  it  impossible  to  alight, 
and  that  the  c(Hiditions,  instead  of  improving,  seemed  to  grow  worse, 
it  being  conceded  b^  the  plaintiff's  witnesses  that  it  became  necessar}' 
on  the  afternoon  of  the  day  in  question,  while  the  plaintiff  was  there, 
for  a  mounted  policeman  to  drive  persons  from  the  sidewalk  in  front 
of  100  and  98  Fifth  avenue.  The  defendant  telephoned  to  his  attor- 
neys, Messrs.  Bowers  &  Sands,  on  the  afternoon  of  the  day  in  ques- 
tion, in  order  to  obtain  their  advice  in  the  matter;  but  unfortunately, 
it  being  a  Saturday  afternoon,  every  one  had  departed  for  the  day  ex- 
cept Mr.  McCarthy,  who  said  he  was  the  assistant  managing  clerk. 
Mr.  McCarthy  hurried  to  the  defendant's  house,  where  he  conferred 
with  the  defendant,  and  also  with  Patrolman  Donnelly,  whose  aid  and 
assistance  he  sought  The  policeman  hesitated  to  act,  and  telephoned 
to  his  sergeant  for  instructions,  and  was  instructed  to  act  upon  his  dis- 
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cretion.  Then,  in  full  view  of  everybody,  Mr.  McCarthy,  the  police- 
man, and  the  defendant  left  the  house,  and  as  they  did  so  attempts 
were  immediately  made  by  a  man  possessing  a  camera  to  take  a  photo- 
graph of  the  defendant,  which  greatly  excited  and  annoyed  him,  and 
a  crowd  gathered  around  the  photographer.  Both  McCarthy  and  the 
defendant  told  the  crowd  that  Mr.  Vanderbilt  was  not  in  the  house 
and  that  they  must  disperse.  The  crowd  jeered,  and  laughing  with  the 
rest  was  the  plaintiff  in  this  case.  All  these  acts  constituted  conduct 
that  tended  to  a  breach  of  the  peace,  and  there  is  a  failure  to  prove 
either  a  want  of  probable  cause  or  the  presence  of  malice  on  the  part 
of  tiie  defendant,  both  of  which,  as  I  stated  at  the  outset,  are  essential 
elements  in  an  action  of  this  kind. 

Considerable  stress  seems  to  be  laid  by  the  counsel  for  the  plaintiff 
upon  the  fact  that  the  plaintiff  is  a  newspaper  reporter.  Reporters 
in  quest  of  news  have  no  superior  rights  over  others  in  the  streets  or 
elsewhere,  and  they  are  amenable  to  our  laws  just  as  much  as  all  oth- 
er citizens.  Therefore,  if  a  reporter,  in  his  zeal  to  obtain  news,  volun- 
tarily places  himself  in  a  position  where  a  reasonably  prudent  man 
would  be  warranted  in  believing  that  the  reporter  had  violated  the 
law,  and  he  is  arrested  accordingly,  although  it  may  turn  out  that  he 
is  innocent,  he  is,  just  like  all  other  persons  in  a  similar  situation,  with- 
out remedy.  For  these  reasons,  as  well  as  others  not  discussed*  nor 
necessary  to  be  discussed,  the  motion  to  dismiss  the  complabit  Is 
granted. 

Motion  denied.  Exception  to  plaintiff. 


AffrSA.  ELEVATOR  GO.  v.  DDEVEB  et  aL 
(Snpreme  Court,  Appellate  Term.  January  22,  1906.) 

1.  Hbohanicb'  LiENa— Right  to  Lier— Lien  fob  Repaies— "IicpBovmoEHT." 

Under  Mechanic's  Uen  Law,  Laws  1897,  p.  516.  c.  418,  |  2,  providing 
that  the  term  "improTement,"  when  used  in  the  law,  Indades  the  erection, 
alteration,  or  repair  of  any  structure  on  or  connected  with  real  property, 
etc  a  person  performing  labor  or  famishing  material  for  r^ini  upon 
BDcb  a  stmctare  may  have  a  Hen  upon  tiie  property. 

ISO.  Note.— ror  other  deflnitlcms,  see  Words  and  Pbnuea,  voL  4,  pp. 
84S2-3460;  vol.  8,  pp.  7682,  TG83.] 

2.  Sau— OoHBinT  or  Owneb— Imfbovehehts  bt  LESsrai— Govxhaux  to  Bx- 

PAIB  BT  td»BER. 

A  eOTenant  In  a  lease  obllgRtlng  the  lessee  to  keep  the  premises  In  good 
order  and  repair  during  the  term  does  not  imply  a  consrat  by  the  owner 
to  specific  rejpalrs,  within  Mechanic's  Uen  Law,  Laws  1897,  p.  516,  c. 
418.  fi  3.  providing  that  a  contractor  or  materialman  who  performs  labor 
or  furnlslies  material  for  the  improvement  of  real  property  with  the  con- 
sent T  at  the  request  of  the  owner  thereof  shall  have  a  Hen,  and  tbe 
pr^ulaes  will  not  be  subject  to  a  Uen  uuleas  the  partlcolar  resales  wen 
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flpedfically  pioTlded  for  In  the  lease  or  the  owner  expressly  consented  to  or 
requested  tbem  made,  or,  with  knowledge  tliat  tlie  i^alrs  were  being 
mad^  aoaotesced  therein. 

Action  by  the  Mtnz  Elevator  Company  against  Richard  Decvcs  and 
others  to  enforce  a  mechanic's  lien.  From  a  judgment  for  defend- 
ants, plaintiff  appealed,  and  the  judgment  was  affirmed  (107  N.  Y. 
Supp.  63).  On  motion  for  reargument  or  for  leave  to  appeal.  Mo- 
tion denied. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  LEVENTRITT  and 
ERLANGER,  JJ. 

Prince  &  Nathan,  for  appellant. 

Kurzman  &  Prankenheimer,  for  respondents. 

GILDERSLEEVE,  P.  J.  An  appeal  in  this  case  was  argued  at  the 
October  term,  1907,  and  the  judgment  affirmed.  The  plaintiff,  ap- 
pellant, moves  for  a  reargument  or  for  leave  to  appeal.  The  opinion 
heretofore  handed  down,  setting  forth  the  reasons  for  the  decision,  con- 
tains a  fallacious  argument.  The  error  in  question  appears  in  die  last 
two  sentences  of  the  opinion,  which  are  as  follows : 

"There  seems  to  be  a  sharp  distinction  between  'ImproTements'  and  'repairs,' 
and  the  statute  refers  only  to  'Improvements'  in  Us  prorislon  under  considera- 
tion. The  lien,  therefore,  shonld  not  be  allowed,  as  defendant  neither  required 
nor  consented  to  the  making  oC  improvements  1^^  the  leaiee  In  the  sense  con- 
templated by  the  BtatQt&" 

In  this  connection  section  2  of  the  lien  law  (Laws  1897,  p.  616,  c. 
418)  was  overlooked.  It  reads  as  follows: 

**8ec.  2.  Definitions.  •  •  •  The  term  'Improremcoit,'  when  so  used  [re- 
ferring to  its  tue  In  the  lien  law],  Indndee  the  erection,  alteration,  or  repair 
of  any  structure  upon,  connected  with,  or  beneath  the  surface  of.  any  real  prop- 
erty and  any  work  dcme  ai>on  such  property,  or  materials  fnmli^ied  for  Its 
permanent  improvement" 

This  section  seems  clearly  to  provide  for  repairs  as  well  as  improve- 
ments, and  it  was  error  to  attempt  a  distinction.  The  defendants  were 
the  owners  of  certain  real  property  on  Fourth  avenue  and  Seventeenth 
street,  in  this  city,  known  as  the  "Everett  House."  In  March,  1906, 
said  owners  gave  to  a  corporation  called  the  "Everett  House  Ccnmpany" 
a  written  lease  of  said  property  for  a  term  of  81  years.  Among  other 
things  the  lease  provided  as  follows : 

"The  party  of  the  second  part  [the  lessee]  agrees  to  keep  the  premises  In 
good  order  and  repair  during  said  term  at  its  own  cost  and  expense." 

Between  the  15th  and  SOth  of  November,  1906,  the  plaintiff,  appel- 
lant herein,  performed  certain  work  and  furnished  nmterial  for  said 
Everett  House  Company  in  connection  with  the  repair  of  an  elevator 
on  said  premises  at  the  agreed  price  and  of  the  reasonable  value  of 
$227.32.  It  is  conceded  Uiat  the  repairs  in  question  were  necessary 
to  the  proper  working  of  the  elevator,  and  no  claim  is  made  that  they 
were  not  properly  done.  The  defendants  deny  that  the  repairs  were 
made  widi  their  consent,  as  owners  or  otherwise,  or  tiiat  they  derived 
any  pecuniary  benefit  therefrom,  or  that  the  property  was  enhanced  in 
value  thereby.  The  plaintiff  claims  that  it  should  be  inferred  that  the 
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value  of  the  property  was  enhanced  to  the  extent  of  the  r^)airs  and 
that  the  defendants  derived  a  benefit  therefrom  equal  to  the  value  of 
the  repairs.  No  testimony  was  introduced  upon  this  point  The  claim 
for  said  repairs  was  not  paid  by  the  Everett  House  Company,  and  the 
plaintiff  filed  a  mechanic's  lien  against  the  property  on  the  29th  day  of 
December,  1906.  The  plaintiff  brought  this  action,  demanding  judg- 
ment, first,  that  on  December  29,  1906,  it  acquired  a  valid  lien  upon 
the  interest  of  the  defendants  in  the  said  premises ;  second,  that  there 
is  now  due  to  the  plaintiff  from  the  defendants  the  sum  of  $227.32, 
with  interest  from  the  20th  day  of  November,  1906,  and  costs.  The 
court  below  gave  judgment  for  the  defendants  and  the  plaintiff  ap' 
pealed. 

The  plaintiff  asserts  that  the  facts  bring  the  clium  for  the  repairs 
within  the  provisions  of  section  3  of  the  mechanic's  Hen  law  (Laws 
1897,  p.  616,  c.  418),  and  entitles  it  to  the  judgment  demanded.  Sec- 
tion 3  reads  as  follows : 

"A  contractor  or  *  *  *  materialman,  who  performB  labor  or  famlBhea 
material  for  the  Impn>vem«)t  of  real  property,  wltb  the  consent  or  at  the  re- 
quest of  the  owner  thereof.  *  *  •  Ediall  have  a  Hen  for  the  principal 
and  IntBrest  of  the  value  of  the  agreed  price  of  such  labor  and  materials  upon 
the  real  property  Improved  *  •  •  from  the  time  of  filing  a  notice  of  ndi 
lien  as  prescribed  In  this  artlela," 

No  formal  request  was  made  by  the  defendants  for  the  repair  of 
the  elevator,  nor  any  formal  consent  obtained  from  them.  It  does  not 
appear  that  the  defendants  had  any  notice  or  knowledge  of  the  repairs 
until  they  were  completed.  It  is  the  contention  of  the  plaintiff  that 
from  the  covenant  of  the  lessee  "to  keep  the  premises  in  good  order 
and  repair  during  said  term"  arises  an  implied  consent  by  the  owners  of 
said  premises,  the  defendants  herein,  that  meets  the  requirements  of 
section  3  of  the  lien  law.  The  proposition  of  the  appellant  is  that  the 
customary  agreement  in  a  lease  that  the  tenant  should  keep  the  demis- 
ed premises  in  "repair"  at  his  own  expense  constitutes  a  statutory 
"consent"  of  the  landlord  to  such  repairs  under  the  mechanic's  lien 
law,  and  is  sufficient  to  make  the  labor  and  materials  necessary  for  said 
repairs  the  basis  of  a  mechanic's  lien  upon  the  property,  although  the 
owners  do  not  request  the  work  and  have  no  notice  or  knowledge  from 
which  consent  can  be  inferred  or  implied. 

We  cannot  indorse  this  prc^sition.  We  think  the  statute  requires 
either  that  the  particular  rq>airs  be  specifically  provided  for  in  tiie 
lease,  or  that  the  owner  shall  expressly  consent  to  or  request  the  par- 
ticular repairs  made,  or  that,  with  a  knowledge  of  the  employment  and 
its  purpose,  he  acquiesces  therein.  Berger  Mfg.  Co.  v.  Zabriskie 
(City  Ct.  N.  Y.)  75  N.  Y.  Supp.  1038;  Tinsley  v.  Smith,  116  App.  Div. 
708,  101  N.  Y.  Sum).  382,  is  not  an  authority  in  support  of  the  appel- 
lant's contention.  The  repairs  there  were  such  as  the  landlord  requir- 
ed the  tenant  to  make  by  the  provision  in  the  lease.  While  that  case 
holds  that  consent  may  be  evidenced  by  a  covenant  by  the  tenant  to 
repair,  it  is  limited  to  alterations  (or  work)  specified  in  the  covenant. 
A  general  covenant  by  the  tenant  to  repair  does  not  constitute  the 
"consent*'  on  the  part  of  the  landlord  required  by  the  lien  law.  In 
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Spruck  V.  McRoberts,  139  N.  Y.  197, 84  N.  E.  89S,  we  find  the  follow- 

infr: 

"The  statute,  which  glvee  to  a  cootnictor,  mechanic,  or  materialman  a 
lien  upon  the  lands  of  another,  created  a  remedy  in  auch  caaea  which  was  on- 
known  to  the  common  law ;  and,  white  it  must  receive  a  liberal  cumatmctloQ 
to  aecare  the  beneficial  purpoaes  which  the  Legislature  bad  In  Tiew,  It  cannot 
be  extended  to  a  state  of  facts  not  fairly  within  Its  general  scope  and  purriew. 
The  obligation  to  make  repairs  wonld  bare  been  upon  the  leasee,  had  the  lease 
remained  silent  on  the  question  of  repairs.  The  presence  of  the  covenant  was 
not  notice  to  the  owner  of  the  repairs  in  question,  and  the  owner's  consent 
to  the  specific  repairs  within  the  meaning  of  the  statnte  cannot  be  Implied  there- 
from. An  opposite  construction  would,  vre  btilere^  extend  the  remedy  beyond 
the  general  scope  intended." 

A  provision  similar  to  the  covenant  under  consideration  here  has 
been  in  common  use  ever  since  the  enactment  of  the  mechanic's  lien 
law,  and  we  cannot  find  that  it  has  ever  been  held  to  constitute  the 
necessary  consent  upon  which  to  base  the  landlord's  liability.  To  hold 
otherwise  would  establish  a  dangerous  and  unwarranted  precedent, 
that  might  result  in  great  hardship  to  landlords. 

The  motion  for  a  reargument  or  leave  to  appeal  must  be  denied.  All . 
concur. 


SCHROEDEB  et  aL  v.  PAOB. 

{Snprenw  Court,  Appellate  Division,  First  Departmrat  Febroacr  T,  1908.) 

Co8Ta--SEOuniTT  roB  Patmknt— Additiohai.  Segubttt. 

Code  Civ.  Proc.  S  3278,  providing  that,  after  allowance  of  an  under- 
taking fbr  costs,  the  conrt,  on  proof  that  the  sum  Q)edfied  Is  Insnfllclent. 
must  make  an  order  requiring  plaintiff  to  give  an  additional  undertaking 
or  make  an  additional  payment,  does  not  authorize  an  order  for  addi- 
tional security  where,  before  the  application  therefor,  the  action  has  been 
tried,  complaint  dismissed,  and  Judgment  entered  for  costs  against  plain- 
tiffs who  have  appealed  therefrom,  and  there  Is  nothing  to  show  that 
plaintiffs  are  not  able  to  pay  such  Ju^ment. 

[Ed.  Note.— For  cases  In  point,  see  Gent.  Dig.  voL  13,  Oosta»  H  618-{^] 

Appeal  from  Special  Term. 

Action  by  Johannes  Schroeder  and  another,  as  ancillary  adminis- 
trators, against  Albion  L-  Page,  as  ancillary  executor.  Pending  ap- 
peal by  plaintiffs  from  a  judgment  for  defendant,  they  were  required 
on  defendant's  motion  to  give  additional  security  for  costs,  and  from 
that  order  they  appeal.    Order  reversed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN, 
tAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Edward  A.  Alexander,  for  appellants. 
Alfred  B.  Cruikshank,  for  respondent 

McIAUGHLIN,  J.  This  appeal  is  from  an  order  requirii^  plain- 
tiffs, nonresidents,  to  give  $600  additional  security  for  costs.  Before 
answering  the  defendant  demanded  $350  security  tor  costs,  which  was 
given  pursuant  to  an  order  of  the  court  Some  time  thereafter  a  mo- 
tion was  made  by  defendant  for  additional  security.  The  motion  was 
granted,  and  $760  more  was  paid  into  court,  and  at  the  present  time, 
108N.T.S.— 46 
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widi  accrued  interest,  there  is  on  deposit  witli  the  city  chamberlain 
the  sum  of  $1,060.  Thereafter  the  action  was  tried  and  the  complaint 
dismissed,  with  costs,  and  judgment  was  subsequently  entered  against 
plaintiffs  for  the  costs,  which  amounted  to  $1,361.63,  The  plaintitTs 
have  appealed  from  this  judgment,  which  appeal  is  now  pending  and 
undetermined.  No  security  has  been  given  to  stay  execution,  how- 
ever, upon  the  judgment.  After  the  appeal  had  been  taken,  tfie  de- 
fendant made  a  motion  that  the  plaintiffs  give  additional  security.  The 
motion  was  granted,  and  plaintiffs  directed  either  to  pay  into  court 
the  snm  of  $500  in  addition  to  the  sum  theretofore  deposited,  to  be 
applied  to  tfie  payment  of  costs,  or  at  their  election  file  an  undertaking, 
with  one  or  more  sureties,  to  the  effect  that  they  will  pay  on  demand 
to  the  defendant  all  costs  which  may  be  awarded  to  him  in  this  ac- 
tion, not  exceeding  $500,  in  addition  to  any  sum  theretofore  deposited 
as  security.  It  is  from  this  order  that  the  present  appeal  is  taken. 

'  The  respondent  ccmtends  that  he  is  entitled  to  additional  security 
under  the  provisions  of  section  3276  of  the  Code  of  Civil  Froceduie. 
This  section,  so  far  as  material,  provides  that  any  time  after  the  al- 
lowance of  an  undertaking,  or  after  notice  of  the  payment  into  court 
in  pursuance  of  such  order,  the  court,  upon  satisfactory  proof  by 
davit  that  the  sum  specified  in  the  undertaking  or  the  amount  of  such 
payment  is  instifficient,  or  that  one  or  more  of  the  sureties  have  died 
or  become  insolvent,  or  that  his  or  their  circumstances  have  become 
so  precarious  that  there  is  reason  to  apprehend  that  tlie  undertaking 
.will  be  insufficient  for  the  security  of  the  defendant,  must  rcaike  an 
order  requiring  the  plaintiff  to  give  an  additional  undertaking  or  make 
an  additional  payment  into  court.  The  right  to  require  additional  se- 
curity  for  costs  is  purely  a  creation  of  the  statute,  and  authority  there- 
for must  be  fotmd  in  the  statute,  or  it  does  not  exist  Republic  of 
Honduras  v.  Soto,  113  N.  Y.  310,  19  N.  E.  845,  2  L.  R.  A,  642,  8  Am. 
St.  Rep.  744.  The  only  statute  which  gives  a  party  the  right  to  addi- 
tional security  is  the  section  of  the  Code  of  Civil  Procedure  above  re- 
ferred to,  and  this,  it  will  be  observed,  does  not  in  express  terms  give 
a  party  the  right  to  further  or  additional  security  when  such  security 
has  theretofore  been  giveft. 

But,  if  it  be  assumed  that  under  certain  circumstances  such  further 
or  additional  security  may  be  required,  then  I  am  of  the  opinion,  un- 
der the  facts  here  presented,  this  motion  should  have  been  denied. 
Where  security  is  directed  to  be  given,  a  plaintiff  may  neglect  or  refuse 
to  comply  with  the  order,  and  the  only  penalty  to  which  he  is  subjected 
is  a  dismissal  of  the  complaint,  with  costs.  This  would  seem  to  in- 
dicate a  I^slative  intent  that  security  could  not  be  required  after 
the  complaint  had  been  dismissed.  Here,  before  the  application  which 
resulted  in  the  order  appealed  from  was  made,  the  action  had  been 
tried,  complaint  dismissed,  and  judgment  entered  against  the  plam* 
tiffs;  and  there  is  nothing  to  show  that  the  plaintiffs  are  not  pecun- 
iarily able  to  pay  such  judgment,  or  any  further  judgment  that  the 
defendants  may  obtain.  It  is  not  alleged  that  they  are  insolvent,  nor 
are  Uiy  facts  stated  showing  their  inability  to  pay.  It  is  true  plain- 
tiffs have  appealed  from  the  judgment;  but  this  does  not  stay  execu- 
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tion  thereon,  and  no  reason  is  given  why  defendant  should  not  proceed 
in  the  regular  way  to  collect  his  judgment.  To  require  security  at  this 
stage  of  the  action  is,  in  effect,  to  require  security  for  the  payment  of 
the  judgment.   Dunk  v.  Dunk,  177  N.  Y.  864,  69  N.  E-  539. 

I  am  of  the  opinion,  therefore,  the  order  appealed  from  should  be 
reversed,  with  $10  costs  and  disbursements,  and  the  motion  dented, 
with  $10  costs.   All  concur. 


TAUB  T.  SPBCTOB  et  at 
(Snpnnie  Conrt  Appellate  DItIbIod,  Elnrt  D^rtment  Febrnatr  7.  1908.) 

VMDOB  AJID  PUBDHASiea— Mabkbtabli  Titu. 

The  boundary  lines  of  a  city  lot  were  located  bb  early  as  1822,  and  bave 
since  been  acquiesced  In  by  the  owners  of  the  adjacent  lots  on  both  sides. 
For  over  GO  years  the  owners  and  their  predecessor  In  title  have  been  In 
actnal  i>eaceable  possession  of  tbe  entire  premises,  and  during  that  time 
nobody  else  has  claimed  any  Interest  to  any  part  thereof,  nor,  to  the  knowl- 
edge of  tbe  owners  or  of  a  contract  purchaser,  is  there  any  person  who 
can  have  any  claim  of  title  against  the  owners.  Held,  that  tbe  owners 
bave  a  good  and  marketable  title  to  tbe  premlaeSt  though  a  deed  In  1822 
erroneously  deecrlbed  the  lot  as  one  foot  narrower  than  it  really  was, 
and  tbe  mistake  was  r^)eated  In  subaeqaent  conveyances. 

[Ed.  Note.— For  cases  In  poln^  see  Ceot  Dig.  toL  4^  Vendor  and  Pur- 
chaser, H  24S,  24&J 

Submission  of  controversy,  under  Code  Civ.  Proc.  §  1279,  between 
Meyer  Taub  and  Max  Spector  and  others.  Judgment  for  defendants. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Julius  H.  Reiter,  for  plaintiff. 
Emanual  Van  Dernoot,  for  defendants. 

McLaughlin,  J.  Thts  controversy  is  submitted  upon  an  agreed 
statement  of  facts  under  section  1279  of  the  Code  of  Civil  Proc^ure^ 
The  defendants  are  the  owners  of  certain  real  estate  in  the  dty  of  New- 
York,  known  as  "No.  Ill  Hester  Street"  which  they  contracted  to 
ctmvey  to  the  plaintiff  by  full-covenant  warranty  deed.  The  lot  con- 
tracted to  be  ouiv^ed  is  bounded  and  described  in  tiie  contract  as 
follows ; 

"Beginning  at  a  pohit  on  tbe  nortberly  side  of  Hestor  street  distant  forty- 
two  (42)  feet  seven  (7)  inches  westerly  from  tbe  comer  formed  by  tbe  Intersec- 
tion of  tbe  nortberly  side  of  Hester  street  and  tbe  westerly  side  of  Eldrldge- 
street;  running  thence  northerly  and  parallel  with  Eldrldge  street  fifty  (Q0> 
feet;  thence  running  westerly  and  parallel  with  Hester  street  twenty-fonr  ^> 
feet  fire  (5)  inches;  thence  running  southerly  fifty  (50)  feet  to  tbe  northerly 
side  of  Hester  street;  and  thence  running  easterly  aloi^  tbe  sold  norther^ 
side  of  Hester  street  twenty-four  (24)  feet  seven  (7)  Inches  to  the  point  or  place 
of  b^lnnlng— be  said  several  distances  and  dimensions  more  or  less." 

At  the  time  fixed  for  the  dosing^  of  the  contract  the  plaintiff  refused 
to  accept  the  deed  tendered,  on  the  ground  that  the  defendants  could 
not  convey  a  good  title,  since  they  had  a  record  title  to  a  lot  only  23 
feet  7  inches  wide,  front  and  rear,  while  the  contract  and  deed  tender- 
ed described  the  lot  as  24  feet  7  inches  wide  in  front  and  24  feet  5 
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inches  wide  in  the  rear.  The  defendants  claim  to  have  acquired  title 
to  this  strip  of  land  by  adverse  possession,  and  the  question  presented 
for  our  determination  is : 

"Were  tbe  defendants  able  to  convey  a  good  and  marketable  title  to  tbe 
premises  in  question,  pursuant  to  the  contract  entered  Into  between  the  parties 
hereto  on  the  6th  of  April,  1907 f* 

From  the  submission  it  appears  that  on  May  1,  1822,  one  Miller  be- 
came possessed  of  the  premises  in  fee,  the  deed  conveying  to  him  "all 
that  certain  messuage  or  dwelling  house  and  lot,  piece,  or  parcel  of 
ground"  bounded  and  described  as  in  the  contract  between  the  par- 
ties to  this  submission,  except  that  the  width  of  the  lot  was  given  as 
23  feet  7  inches,  frcmt  and  rear.  The  building  described  in  this  deed 
as  a  dwelling  house  was  actually  24  feet  7  inches  in  front  and  24  feet 
5  inches  wide  in  the  rear,  and  it  occupied  substantially  the  entire  lot 
It  still  stands  upon  the  lot  in  the  same  position  that  it  did  then ;  nei- 
ther the  front,  nor  the  rear,  nor  the  side  walls  having  been,  in  the 
meantime,  changed  in  any  respect  By  mesne  conveyances,  each  de- 
scribing tiie  premises  as  23  feet  7  inches  wide,  title  became  vested  in 
1893  in  One  Baraginsky.  He  conveyed  the  premises  in  1906  by  deed 
of  ccuiveyance  describing  tiie  premises  exactly  as  Chey  are  described 
in  the  contract  between  the  parties  to  this  sumnbsion  and  in  the  deed 
tendered  thereunder  by  the  defendants;  the  same  description  being 
used  in  the  subsequent  conveyances  by  which  title  became  vested  in 
the  defendants.  A  survey  shows  the  frontage  of  the  lot  on  Hester  street 
to  be  24  feet  7  inches ;  the  easterly  line  being  42  feet  7  inches  from 
Eldridge  street  The  westerly  line  of  the  premises  adjoining  on  the 
east  has  been  located  precisely  where  it  is  now  in  all  of  the  deeds  of 
conveyance  since  1822.  The  easterly  line  of  the  premises  adjoining 
on  the  west  has  been  located  precisely  where  it  is  now  in  all  of  the 
deeds  of  conveyance  since  1836,  as  133  feet  4  inches  from  Forsyth 
street,  the  street  on  the  west  of  the  block.  This  gives  the  premises  in 
question  a  width  of  24  feet  7  inches  in  front  and  at  least  24  feet  5 
inches  in  the  rear.  It  is  evident  from  these  facts  that  the  conveyance 
to  Miller  in  1822  erroneously  described  the  lot  as  "33"  feet  7  inches 
wide,  instead  of  "24"  feet  7  inches,  and  the  same  mistake  continued  to 
be  made  in  the  subsequent  conveyances  down  to  1905.  The  mistake, 
however,  is  of  no  importance,  because  the  fact  is  established  that  Che 
boundary  lines  of  the  lot  were  actually  located  and  fixed  as  early  as 
1822,  and  they  have  since  been  acquiesced  in  by  the  owners  of  the 
adjacent  lots  on  both  sides.  The  boundary  lines  as  thus  fixed  and  es- 
tablished during  all  this  time  gave  the  lot  in  question  a  width  of  24 
feet  7  inches  in  front  and  at  least  24  feet  5  inches  in  the  rear. 

In  Reed  v.  Farr,  36  N.  Y.  113,  it  was  held  that  the  practical  loca- 
tion of  a  boundary  line  and  an  acquiescence  of  the  parties  therein  for  a 
period  of  more  than  20  years  is  conclusive  of  the  location  of  the  bound- 
ary line,  and  that  such  location  and  acquiescence  are  deemed  conclu- 
sive cm  the  ground  that  they  constitute  evidence  of  the  correct  location 
of  so  high  a  nature  as  to  admit  of  no  contradiction.  There  the  line 
of  separation  between  the  two  lots  was  made  by  the  erection  of  a 
fence,  and  there  was  proof  that  the  owners  and  occupants  of  the  land 
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had  respectively  occupied  it  up  to  the  fence  as  their  respective  bound- 
ary lines  for  over  30  years.  In  Baldwin  v.  Brown,  16  N.  Y.  359,  which 
is  referred  to  and  cited  with  approval  in  Reed  v.  Farr,  supra,  it  was 
held  that  practical  location  and  long  acquiescence  in  a  boundary  line 
are  conclusive^  because  they  are  proof  that  the  location  is  correct,  and 
to  such  an  extent  as  to  preclude  evidence  to  the  contrary. 

In  addition  to  this,  the  submission  shows  that  for  over  50  years  the 
defendants  and  their  predecessors  in  title  have  been  in  actual  peace- 
able o(xupation  and  possession  of  the  entire  premises,  with  the  build- 
ing thereon,  as  described  in  the  contract,  and  that  no  person,  during 
that  time,  has  made  claim  of  having  any  interest  in  the  premises  or 
the  strip  of  land  in  dispute;  nor,  to  the  knowledge  of  the  parties,  is 
there  any  person  in  existence  who  has,  or  can  have,  any  claim  of 
title  thereto  as  against  the  defendants.  Under  such  facts  and  cir- 
cumstances, I  am  of  the  opinion  that  the  defendants  have  a  good  and 
marketable  title  to  the  premises  in  question  and  are  able  to  convey  the 
same  to  the  plaintiflF.  Wentworth  v.  Braun.  78  App.  Div.  634,  79  N. 
Y.  Supp.  489,  affirmed  175  N.  Y.  615,  67  N,  E.  1091 ;  Weil  v.  Rad- 
ley,  31  App.  Div,  25,  52  N.  Y.  Supp.  398,  affirmed  163  N.  Y.  582,  57 
N.  E.  1128 ;  Katz  v.  Kaiser,  154  N.  Y.  294,  48  N.  E.  532 ;  Meyer  v. 
Boyd,  51  Hun,  291,  4  N.  Y.  Supp.  328. 

It  follows,  therefore,  that  the  defendants  are  entitled  to  a  judg- 
ment directing  the  plaintiff  to  perform  said  agreement  and  pay  to  the 
defendants  the  sum  of  $9,750,  with  interest  thereon  from  the  14th  day 
of  May,  1907,  on  receiving  a  deed  of  conveyance  of  the  lot  in  question 
as  provided  in  the  contract,  with  costs.   All  concur. 


PARK  liAUNDST  00.  v.  SASSOKE  et  aL 
(Snpreme  Court,  Appellate  Term.   Febmai?  7.  1908.) 

1.  LARDIAKD  AMD  TBHUT— SVUUBY  PBOOBDIROB— RjBUSDT  OV  SCBmiAlIT— 

Appeal. 

On  tbe  dralal  of  ttie  motion  of  a  sabtenant  to  open  a  default  order  of 
eviction  in  dispossess  proceedings  against  a  tenant  and  "John  Doe,  al- 
ibied assignee  of  tbe  lease  or*  the  tenant,  the  remedy  of  the  subtenant 
is  by  appeal  fnnn  the  order  dmylng  the  motion,  and  not  by  aj^eal  from 
tbe  order  of  eviction  becaoae  of  tedmleal  defects  therein. 

2.  Samb— Petttioii— SunrotnroT. 

A  petition  In  summary  proceedings  to  dispossess  a  tenant,  made  by  the 
secretary  of  plaintiff,  a  corporatl<Hi,  showInR  that  fact  and  that  plaintiff 
had  a  lease  on  tbe  premises,  and  had  subleased  tbe  same  to  defendant, 
was  sufficient  wltbln  Code  Civ.  Proc.  |  2235.  requiring  tbe  petition  to  be 
made  the  landlord  or  his  legal  r^resentatlve  or  agent. 
8.  Same — Right  or  Subtenakt. 

A  subtenant  In  dispossess  proceedings  has  no  better  stanfflng  than  tbe 
tenant,  as  he  must  be  held  to  have  taken  the  lease  with  constructive  knowl- 
edge of  the  situation  between  the  landlord  and  the  tenant 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourteenth 
District. 

Action  by  the  Park  I^aundry  Company  against  John  Sassone  and 
others.   Frwn  a  final  order  in  summary  proceedings,  rendered  on  de- 
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fault  in  favor  of  the  landlord,  Albert  Bonomo»  assignee  of  the  lease  of 
Sassone  &  Rozanes,  appeals.  Dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 

George  Malraison,  for  appellant 
A.  Frank  Cowen,  for  respondent 

PER  CURIAM.  Plaintiff  leased  certain  premises  to  the  firm  of 
Sasscme  &  Rozanes.  Subsequently  it  commenced  proceedings  to  evict 
said  tenants  on  the  ground  that  they  were  carrying  on  an  illegal  busi- 
ness on  said  premises ;  i.  e.,  the  maWing  of  obscene  pictures.  Chapter 
683,  p.  896,  of  the  Laws  of  1873,  provides  that  where  a  tenant  tises 
the  leased  premises  for  illegal  trade  or  business  the  lease  becomes  void, 
and  the  landlord  may  enter  into  possession  and  evict  the  tenant.  In 
the  dispossess  proceedings  a  final  order  of  eviction  was  obtained  by 
default  Sassone  &  Rozanes  assigned  their  lease  to  one  Bonomo,  who 
has  never  had  possession,  however,  of  the  premises.  Bonomo  made  a 
moticMi  to  open  the  default  in  the  dispossess  proceedings,  havii^  been 
made  a  party  thereto  under  the  designation  of  "John  Doe,  alleged  as- 
signee of  the  lease  of  Sassone  &  Rozanes."  The  motion  was  denied. 
Bonomo  appeals  only  from  the  final  order  itself,  claiming  certain  tech- 
nical defects  therein. 

This  he  cannot  do.  His  remedy  was  to  have  appealed  from  the 
order  denying  his  motion  to  open  his  default.  There  is  no  real  merit 
in  the  appeal.  Section  22Z5  of  the  Code  requires  the  petition  to  be 
made  by  the  landlord  or  lessor,  or  his  legal  representative,  agent,  or 
assign.  The  petition  is  made  by  Leon  Mayer,  who  shows  that  the 
plaintiff  corporation  has  a  lease  of  the  premises  and  subleased  the  same 
to  Sassone  &  Rozanes ;  also  that  Mayer  is  the  secretary  of  plaintiff, 
and,  therefore,  an  officer  and  agent  of  the  said  corporation.  It  cannot 
be  said  that  there  is  a  jurisdictional  defect  in  the  petition,  and  the  equi- 
ties clearly  are  in  favor  of  plaintiff.  The  subtenant,  Bonomo,  has  no 
better  standing  than  Sassone  &  Rozanes,  especially  as  he  must  be  held 
to  have  taken  the  lease  with  constructive  knowledge  at  least  of  tfie 
situation  between  plaintiff  and  Sassone  &  Rozanes. 

A{^eal  dismissed,  with  costs. 

SEABURY,     concurs  in  result. 


PEOPLB  ex  rel  STILLWELL  t.  OUNXER  et  aL 

fSnpreme  Ooort,  AK>eIlate  Dirlslon,  rirst  Department.   B^ebmarr  T,  1908.) 

i.  Ckbtioubz— OaoniTDa— Pbocbidinob  of  Pobt  Wabdbnbl 

GonmUdatlon  Act  Laws  1882,  p.StR,&  410, 1 2126.  anthorlws  the-board 
of  port  wardens  of  the  port  of  New  York  to  establish  sodi  rules,  not  in- 
coofliBtent  with  the  state  or  federal  Constitution,  for  the  gOTemmoit  of 
pilots,  as  the  board  may  deem  proper ;  and  Bection  2125  provldee  that  tbe 
board,  after  a  faearii^,  may  floe  any  pilot  for  a  violation  of  the  rules. 
Code  CiT.  Proc.  i  2120,  provides  that  certiorari  may  be  employed  to  review 
the  determination  of  a  board  or  officer.   By  section  2140  the  determlna- 
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Hon  which  mar  be  nrlewed  zelRtes  entirely  to  partlcvlar  determinations. 
Held!,  tiiat  while  the  action  of  the  board  In  attempting  to  enforce  a  mle 
whldk  It  had  made,  bnt  which  was  In  excess  of  the  authorltr  conferred, 
might  be  reviewed  by  certiorari,  the  writ  could  not  be  en^loyed  to  review 
the  mere  acUm  of  the  board  In  adopting  a  mle. 

X  Pilots— BxoQunoi*  of  Oooupatioh. 

The  mle  adopted  by  the  board  of  port  wardens  of  the  port  of  New  Torfe 
for  the  government  of  Hell  Gate  pilots,  providing  that  the  businees  of 
pilotage  shall  be  carried  on  by  a  single  vessel,  was  not  objectionable  on 
the  ground  that  there  was  no  I^al  authority  for  tlie  rule  that  the  busi- 
ness should  be  carried  on  by  one  boat,  because  of  Consolidation  Act,  Laws 
1882,  p.  518,  c.  410,  I  212S.  as  amended  by  Laws  1903,  p.  11T7.  c.  513,  re- 
quires that  apprentices  are  to  serve  one  year  on  the  station  boat,  and  an- 
other year  with  a  pilot  on  du^*  a>  ncfa  statute  does  not  redoM  more 
than  aoB  boat 

&  Same. 

A  mle  requiring  all  inward-bonnd  vessels  to  be  spoken  and  boarded  by 
pilots  from  the  station  boat,  which  shonld  be  sltaated  within  a  radius  of 
three  mllee  to  the  eastward  of  BncQtltm  Bode,  was  not  Illegal. 

Certiorari  by  the  people,  on  the  relation  of  Isaac  W.  Stillwell,  to  re- 
view the  action  of  John  H.  Gunner  and  others,  as  the  board  of  port 
wardens  of  the  city  of  New  York,  in  adopting  and  enforcing  certain 
rules  governing  Hell  Gate  pilots.  Writ  dismissed. 

Argued  before  PATTERSON,  P,  J.,  and  INGRAHAM,  CLARKE, 
and  HOUGHTON,  JJ. 

John  F.  Foley,  for  relator. 

James  A.  Donnelly,  Deputy  Atty.  Gen.,  for  defendants. 

INGRAHAM,  J.  By  section  2126  of  the  consolidation  act  (chapter 
410,  p.  613,  of  the  Laws  of  1882)  the  board  of  port  wardens  of  the 
port  of  New  York  were  authorized  to  make  and  establish  "such  rules, 
orders  and  regulations  not  inconsistent  with  the  Constitution  of  this 
state  or  of  the  United  States  or  the  provisions  of  this  title  for  the  bet- 
ter government  of  said  pilots,  and  for  such  fines  and  penalties  for  the 
breach  thereof  as  the  said  board  of  wardens  may  from  time  to  time  di- 
rect, and  to  revoke,  annul  and  alter  the  same  as  often  as  they  may  deem 
proper  and  expedient."  By  section  2124  of  the  act  the  appointment  of 
Hell  Gate  pilots  was  provided  for,  and  the  pilots  appointed  were  to  hold 
their  office  during  good  behavior.  By  section  2125  these  pilots  were 
to  be  appointed  by  the  Governor,  with  the  consent  of  the  Senate,  from 
a  list  of  persons  recommended  by  the  board  of  port  wardens  of  the  port 
of  New  York.  By  section  2127  of  the  act  the  board  of  port  wardens 
were  given  cognizance  of  all  complaints  made  against  said  pilots  for 
official  misconduct  By  section  2135  it  was  provided  that  tiie  board 
of  port  wardens,  after  a  hearing,  may  fine  such  pilot  for  any  mis- 
conduct in  a  stun  not  exceeding  ^5,  or  suspend  him  for  any  term  said 
board  may  think  proper.  Section  2125  was  amended  by  chapter  613, 
p.  1177,  of  the  Laws  of  1903,  but  such  amendment  is  not  material.  On 
February  27,  1907,  the  board  of  port  wardens  made  certain  amend- 
ments to  their  rules  and  regulations,  and  bv  this  writ  of  certiorari  the 
relator  attempts  to  review  the  action  of  the  board  in  adopting  these 
rules  and  regulations ;  relator  claiming  that  some  of  these  rules  are  in 
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violation  of  the  Constitution,  and  are  inconsistent  with  the  Constitution 
«id  laws  of  this  state  or  of  the  United  States. 

I  do  not  think  that  the  action  of  the  board  of  port  wardens  in  adopt- 
ing these  rules  can  be  reviewed  by  certiorari.  The  making  of  rules, 
orders,  and  regulations  was  confided  to  the  discretion  of  the  board  of 
port  wardens.  The  act  was  not  in  any  sense  judicial,  but  was  an  or- 
dinary administrative  or  executive  act,  vested  by  the  Legislature  in 
this  board,  charged  with  the  government  of  pilots.  If  the  board,  in 
attempting  to  enforce  a  rule  wmidi  it  had  made,  but  which  was  in  ex- 
cess of  the  authority  conferred  upon  it  by  the  Legislature,  fined  or  con- 
victed a  pilot,  its  action  could  be  reviewed  by  certiorari ;  but  the  mak- 
ing of  tiie  rule  is  not  a  judicial  act  The  writ  of  certiorari,  as  authoriz- 
ed by  section  2120  of  the  Code  of  Civil  Procedure,  is  issued  "to  re- 
view the  determination  of  a  board  or  officer";  and  by  section  2140  of 
the  Code  of  Civil  procedure  the  determinations  which  can  be  reviewed 
by  the  court  relate  entirely  to  particular  determinations  of  a  board  or 
c^cer.  It  speaks  of  the  "parties  thereto"  and  competent  proof  of  all 
the  facts  necessary  to  be  proved  in  order  to  authorize  the  making  of 
die  determination,  and  whether  there  was  upon  all  the  evidence  such 
a  preponderance  of  proof  ''against  the  existence  of  any  of  these  facts 
that  tfie  verdict  of  the  jury  confirming  the  existence  thereof  rendered 
an  action  in  the  Supreme  Court  triable  by  jury  would  be  set  aside  by 
the  court  as  against  the  weight  of  evidence."  And  section  2141,  in 
speaking  of  the  final  order,  provides  that  the  court  may  make  a  final 
order  annulling  or  confirming,  wholly  or  partly,  or  modifying,  the 
determination  reviewed  therein  as  to  any  and  all  the  parties.  It  is  a 
familiar  rule,  which  has  always  been  applied,  that  to  justify  the  review 
of  an  actiiw  of  a  board  or  officer  by  a  writ  of  certiorari  the  action 
sought  to  be  reviewed  must  be  in  its  nature  a  judicial  determination 
in  a  [Mirticular  case,  which  affects  the  rights  of  the  relator  suin|^  out 
the  writ.  It  is  not  applicable  to  a  review  of  the  exercise  of  the  discre- 
tion of  boards  or  officers  vested  by  law  with  discretion  in  relation  to  a 
particular  subject-matter,  even  though  the  act  sought  to  be  reviewed 
be  in  excess  of  the  power  granted  to  the  board  or  officer. 

The  authority  under  which  the  defendants  acted  is  conferred  by  sec- 
tiwi  2126  of  the  consolidation  act,  which  gives  them  the  "power  and 
autiiority  to  make  and  establish  such  rules,  orders  and  regulations  not 
inconsistent  with  the  C(^stitution  and  laws  of  this  state  or  of  the 
United  States,  or  of  the  provisions  of  this  title  for  the  better  govern- 
ment of  said  pilots."  In  ttie  exerdse  of  this  power  there  is  nothing 
judicial.  If  such  proceeding  should  be  countenanced,  every  adminis- 
trative or  executive  act  of  state  boards  or  officers  and  every  legislative 
act  of  the  Legislature  could  be  reviewed  by  the  courts,  a  proposition 
which  would  involve  the  interference  of  the  judicial  power  with  the 
executive  and  legislative  power  of  the_  state.  The  impropriety  of  at- 
tempting such  a  review  by  this  writ  is  shown  by  the  points  of  the 
relator.  He  asks  to  have  a  determination  as  to  whether  or  not  these 
amended  rules,  orders,  and  regulations  had  ever  been  adopted  by  die 
board.  If  the  board  had  not  adopted  them,  there  were  no  offidal  acts 
to  review,  and  a  failure  of  the  board  to  adopt  the  rules  cannot  be  the 
basis  of  a  writ  to  review  the  action  of  the  board  in  adopting  them.  If 
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we  could  review  the  acts  of  the  defend^tnts  in  adopting  these  rules, 
the  objections  arc  without  merit 

The  relator  objects  to  the  first  rule,  which  provides  that  the  business 
of  pilotage  is  to  be  carried  on  by  a  single  deck  sailing  vessel  of  not 
less  than  25  tons  net,  which  is  to  be  in  active  commission  at  all  times 
<»i  the  eastern  stations,  and  to  be  known  as  the  "Hell  Gate  pilot  station 
boat."  The  objection  is  that  there  is  no  legal  authority  for  the  rule 
that  the  business  should  be  carried  on  by  one  pilot  boat,  because  of  sec- 
tion 2125  of  the  consolidation  act  (as  amended  by  chapter  513,  p.  1177, 
of  the  Laws  of  1903),  which  necessarily  requires  more  than  one  boat, 
as  by  that  section  apprentices  are  to  serve  one  year  on  a  station  boat 
and  the  other  ^ear  with  a  pilot  on  duty,  and  there  must  therefore  be 
two  boats.  It  is  difficult  to  understand  this  objection.  The  pilot  boat 
is  one  boat,  and  the  pilot  is  cm  duly  when  he  is  upon  vessels  that  he  is 
piloting. 

It  is  also  claimed  that  the  rules  are  illegal  and  in  derogation  of  the 
rights  of  the  relator,  as  it  places  a  limit  to  the  distance  eastward  of 
Execution  Rock  from  which  ^e  relator  might  spesdc  and  board  a  ves- 
sel. The  rule  requires  that  all  inward-bound  vessels  shall  be  spoken 
and  boarded  by  pilots  from  the  station  boat,  which  is  to  be  situated 
within  a  radius  of  three  miles  to  the  eastward  of  Execution  Rock,  and 
provides  a  penalty  for  any  pilot  speaking  a  vessel  outside  of  that  limit 
How  that  is  illegal  it  is  difficult  to  see.  It  is  a  mere  re|;ulation  as  to 
the  station  of  the  boat  from  which  the  pilots  are  to  board  inward-bound 
vessels.  Certainly,  under  the  broad  authority  vested  in  the  defendants, 
th^  had  Uie  power  to  regulate  the  position  of  the  station  boat  and  the 
circumstances  under  whioi  and  the  locality  at  which  pilots  should  offer 
their  services  to  incoming  vessels.  Such  a  rule  was  necessary  to  se- 
cure to  each  incoming  vessel  a  pilot. 

The  second  rule  is  objected  to  by  the  relator,  for  the  reason  that  it 
compels  the  pilot  to  remain  on  the  station  boat  inactive,  and  that  he 
should  not  be  asked  to  take  his  turn  with  other  pilots  on  tlie  station 
boat  The  rule  endeavors  to  provide  that  there  should  be  always  pilots 
on  the  station  boat,  so  that  an  inccmiing  vessel  could  be  sure  of  ob- 
taining a  pilot  The  rule  does  not  provide  that  a  pilot  should  refuse  to 
{Hlot  an  incoming  vessel,  if  his  so  acting  would  reduce  the  number  of 
pilots  below  three.  But  in  such  a  case  the  pilot  must  immediately  re- 
turn to  the  station  boat,  so  as  to  be  ready  to  pilot  other  vessels.  The 
idea  that  this  rule  requires  a  pilot  to  stay  on  Uie  station  boat  48  hours 
without  piloting  any  vessel  that  wants  his  services  is  absurd.  What 
it  requires  is  that  no  pilot  should  be  required  to  remain  longer  than 
48  hours  on  the  station  boat  in  case  his  services  during  that  time  are 
not  required. 

Relator  objects  to  rule  3  on  the  ground  that  there  is  no  provision 
in  law  which  requires  the  pilot  to  do  what  rule  3  requires ;  but,  if  there 
was  such  a  provision  of  law,  rule  3  would  be  entirely  unnecessary. 

Rule  4  is  also  objected  to  because  that  requires  that  disputes  between 
any  two  or  more  pilots  should  be  referred  to  the  board  of  port  wardens. 
The  reason  announced  why  this  rule  is  illegal  or  contrary  to  law  and 
in  violation  of  the  Constitution  of  the  state  of  New  York  is  not  ap- 
parent What  was  evidently  intended  by  this  rule  was  that  a  dispute 
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or  controversy  in  relation  to  the  performance  of  their  duties  should  be 
determined  by  the  board  of  port  wardens,  which  is  certainly  a  very 
proper  rule. 

Rule  6  is  objected  to  because  it  states  that  the  board  of  port  wardens 
have  leased  a  schooner,  the  George  Temple^  for  a  station  boat.  Such 
lease  of  a  schooner  may  be  illegal,  but  the  leasing  is  not  a  part  of  rule 
6 ;  and  we  certainly  cannot  determine  upon  a  writ  of  certiorari  whedier 
the  board  of  port  wardens  violated  the  law  in  leasing  a  schooner.  The 
objections  show  how  perfectly  inadequate  such  a  writ  of  certiorari  is 
to  review  the  exercise  by  the  board  of  port  wardens  of  the  discretion 
vested  in  them  by  the  statute. 

It  follows  that  the  writ  must  be  dismissed,  with  $50  costs  and  dis- 
bursements. AU  concur. 


TRSADWELL  T.  OLABE  et  aL 

iBoprane  Ooartv  ^fp^ate  DlvlBlfm,  First  Department  February  T,  1908.) 

finPULATioNS— CoNarBuonoit— Ihtkwtton  or  PABTiBe. 

In  an  action  to  redeem  a  stocft  certificate  the  judgmoit  decreed  that 
plaintiff  was  entitled  to  redeem,  directed  defendant  to  deliver  the  certifi- 
cate, together  with  certain  mon^  due  thereon,  and  provided  that  80  days* 
time  be  allowed  to  make  the  delivery,  and  that  on  default  plaintiff,  at  his 
option,  might  enter  a  money  Judgment  and  have  execution  therefor  against 
defendant.  The  jndgmoit  was  affirmed  by  the  Aippellate  Division.  On 
appeal  to  the  Oonrt  of  Appeals  the  parties  stlpalated  that  eiecntlon  qt  the 
judgment  or  the  order  affirming  It  be  stayed  and  defendant's  time  to 
comply  with  the  directions  of  such  judgment  extended  "until  80  days  after 
the  Affirmance  or  dismissal  of  said  appeal  by  the  Oourt  of  Appeals"  On 
November  19,  1907,  the  Court  of  Ai^als  affirmed  the  Appelate  Division 
order,  but  the  remittitur  was  stayed,  pending  a  motion  for  a  reargument 
The  motion  was  denied,  and  the  sti^^  vacated,  and  thereafter,  on  Deoonber 
20,  1907,  plalntlfTs  attorney  filed  the  remittitur  and  submitted  an  affidavit 
showing  defendant's  default  and  plaintiff's  election  to  take  the  mmey 
Jndgment,  whereupon  judgment  was  rendered  for  plaintiff  lu  the  amount 
fixed  by  the  trial  court.  Held,  that  such  jndgment  was  properly  altered ; 
the  stipulation  giving  defendant  30  days  after  the  affirmance  by  the  Oourt 
of  Appeals  within  which  to  make  the  delivery,  and  not  80  days  from  the 
time  the  proceedings  were  ronltted  to  the  trial  court 

Appeal  from  Trial  Term. 

Action  by  George  A.  Treadwell  against  William  A.  Clark  and  oth- 
ers. From  an  order  denying  a  motion  to  vacate  a  judgment  for  plain- 
tiff, defendant  William  A.  Clark  appeals.  Affirmed. 

See  107  N.  Y.  Supp.  1147. 

Argued  before  PATTERSON,  P.  L,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Alfred  B.  Cruikshank,  for  appellant 
Charles  M.  Demond,  for  respondent. 

MdyAUGHLIN,  J.  This  action  was  brought  to  redeem  a  certif- 
icate for  100  shares  of  the  capital  stock  of  the  United  Verde  Copper 
Company,  on  payment  of  a  certain  sum  for  which  it  had  been  pledged, 
and  for  an  accounting.  A  trial  of  the  issues  raised  by  the  pleadings 
resulted  in  a  judgment  in  favor  of  the  plaintiff.   The  judgment  de- 
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creed  Aat  the  pl^tiiF  was  entitled  to  redeem  the  certificate  upon  pay- 
ment of  the  amount  of  the  pledge,  with  interest,  and  directed  the  ap- 
pellant Qark  to  deliver  the  cert&cate  of  100  shares  and  a  $1,000  de- 
benture bond  to  the  plaintiff,  and  in  addition  pay  to  him  $7,056.79, 
the  balance  of  dividends  made  upon  the  stock  after  deducting  there- 
fKMn  the  amount  of  the  pledge  and  the  amount  which  defendant  orig- 
inally paid  for  the  stock.  The  judgment  further  provided  that  30  days' 
time  was  allowed  for  the  purpose  of  making  such  deliveries,  and,  in 
case  of  defendant's  default,  "then  the  plaintiff  at  his  option,  and  upon 
proof  of  said  default  at  the  foot  of  this  decree,  may  enter  judgment 
against  the  defendant  William  A.  Clark  in  the  sum  of  $30,000.  which 
was  the  value  of  said  100  shares  of  stock  at  the  date  of  the  trial  hereof, 
and  for  the  further  sum  of  $1,000,  which  was  the  value  of  said  deben- 
ture bcmd  at  die  date  of  the  trial  hereof,  witii  interest  upon  both  of 
said  sums  from  December  22,  1904,  the  date  of  said  trial,  and  shall  be 
entitled  to  have  executicm  therefor  against  said  defendant  William  A. 
Clark." 

An  appeal  was  taken  from  the  judgment  to  this  court,  and  the  same 
was  affirmed  (114  App.  Div.  493,  100  N.  Y.  Supp.  1) ;  and  from  the 
order  of  affirmance  an  appeal  was  taken  to  the  Court  of  Appeals, 
where  the  same,  on  the  19th  of  November,  1907,  was  affirmed  (190 
N.  Y.  51.  82  N.  £.  505).  Upon  the  appeal  to  the  Court  of  Appeals 
Ae  parties  entered  into  a  stipulation,  throu^  their  respective  attor- 
neys, which  recited  the  fact  that  such  appeal  had  been  taken  from 
the  order  of  affirmance  of  the  ju(fement  by  the  Appellate  Division,  and 
an  undertaking  given  to  perfect  the  appeal,  and  that  a  further  stay 
of  said  execution  of  said  judgment  un^l  30  days  after  the  affirmant 
of  said  apoeal  or  its  dismissal  by  the  Court  of  Appeals  was  desired, 
and  therefore  it  was  stipulated  as  foUowa: 

That  tlie  axecntion  of  said  Jndgment  of  E^ebrnary  16,  1905,  or  <tf  tbe  or- 
der or  judgment  afflrmlng  the  same  in  tbe  Appellate  Dtrislon,  be  stayed  mitll 
80  days  after  tbe  affirmance  of  defendant's  appeal  or  tbe  dismissal  of  said  ap- 
peal by  the  Ooart  ot  Appeals.  (2)  That  the  time  of  tbe  defendant  William  A. 
Clark  to  comply  with  any  and  all  of  the  terms  and  directions  of  said  Jndgment 
or  Judgments  be  extended  until  80  daya  after  tbe  afflimance  or  dismissal  of 
said  appeal  by  the  Court  of  Appeals." 

Upon  the  stipulation  an  order  was  entered  following  its  terms. 
The  appeal  was  argued  on  the  13th  of  June,  1907,  and  on  the  19th  of 
November  following  the  Court  of  Appeals  handed  down  its  decision, 
affirming  the  order  of  the  Appellate  Division,  which  affirmed  the  judg- 
ment of  the  Special  Term,  and  the  remittitur  was  signed  by  the  clerk 
of  1^  Court  of  Appeals  on  the  20th  of  that  month,  but  was  not  sent 
down  to  the  Supreme  Court  until  the  30th  of  December,  1907.  A 
motion  for  a  reargument  in  the  Court  of  Appeals  was  submitted  De- 
cember 9th,  and  pending  the  determination  of  that  motion  the  issu- 
ance of  the  remittitur  was  stayed.  The  motion  for  a  reargument  was 
denied,  and  the  stay  vacated.  On  the  20th  of  December,  1907,  the 
plaintiff's  attorney  filed  the  remittitur  and  procured  an  order  making 
the  judgment  of  the  Court  of  Appeals  the  judgment  of  the  Supreme 
Court,  and  he  at  the  same  time  submitted  an  affidavit  showing  the  dc- 
faidt  of  Clark,  and  plaintiff's  election  to  take  a  money  judgment  as 
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provided  in  the  decree,  and  thereupon  a  judgment  was  entered  in  his 
favor  for  $44,894.43,  which  was  the  value  of  the  stock  and  braid  above 
referred  to,  as  fixed  by  the  judgment  of  the  trial  court,  and  interest 
thereon  and  the  dividends  paid,  after  deducting  the  amount  for  the 
payment  of  which  the  certificate  was  originally  pledged  and  the  amount 
paid  for  the  certificate.  After  the  judgment  had  been  entered  a  mo- 
tion was  made  on  behalf  of  Clark  to  vacate  the  same,  on  the  ground 
that  it  was  in  violation  of  the  stipulation,  and  for  30  days'  time  with- 
in which  to  comply  vrith  tiie  terms  and  conditions  of  die  judgment. 
Hie  motion  was  denied,  and  it  is  from  this  order  the  appeal  is  taken. 

1  am  of  the  opinion  the  judgment  was  properly  entered,  and  the 
motion  to  vacate  properly  denied.  The  judgment  appealed  from  was 
affirmed  by  the  Court  of  Appeals  on  November  19,  1907.  This  is  evi- 
denced by  the  certificate  of  the  clerk  of  that  court,  by  the  remittitur 
itself,  and  by  the  affidavit  of  defendant's  attorney,  in  which  he  states 
that  the  appeal  was  heard  the  13th  of  Tune,  1907,  and  "a.  memorandum 
of  decision  was  handed  down  November  19,  1907,  and  an  opinion  af- 
firming said  judgment."  It  is  now  contended  that  under  a  proper 
construction  of  ^e  stipulation  the  judgment  was  not  in  fact  affirmed 
by  the  Court  of  Appeals  until  after  it  had  remitted  the  proceedings 
to  the  Supreme  Court,  and  its  remittitur  was  filed  and  judgment  en- 
tered thereon.  The  stipulation,  however,  makes  no  reference  to  the 
filing  of  the  remittitur,  but  simply  provides  "that  the  time  of  the  de- 
fendant William  A.  Clark  to  comply  with  any  and  all  of  the  terms  and 
directions  of  said  judgment  or  judgments  be  extended  until  30  days 
after  the  said  affirmance  or  dismissal  of  said  appeal  by  the  Court  of 
Appeals."  It  is  true  that  a  stay  of  the  issuance  of  the  remittitur  by  the 
Court  of  Appeals  was  g^ranted ;  but  this  contained  no  provision  as  to 
the  extension  within  which  Clark  might  comply  with  the  provisions 
of  the  judgment,  nor  did  it  have  any  effect  on  the  stipulation.  The 
words  in  die  stipulation,  "affirmance  by  the  Court  of  Appeals/'  are 
not  ambiguous,  and  but  one  meaning  can  be  gathered  from  them. 
They  mean  the  action  of  that  court  as  to  the  validity  of  the  judgment 
from  which  the  appeal  was  taken,  and  not  the  action  of  the  Supreme 
Court  upon  a  remittitur  from  the  Court  of  Appeals  informing  it  what 
had  there  been  done.  The  affirmance  or  reversal  of  a  judgment  in 
the  Court  of  Appeals  always  precedes  the  remittitur  or  the  entry  of 
an  order  thereon.  The  filing  of  the  remittitur,  or  the  entry  of  an  or- 
der in  pursuance  of  it,  in  the  Supreme  Court,  has  no  more  to  do  with 
the  affirmance  or  reversal  of  a  judgment  by  the  Court  of  Appeals  than 
has  the  appeal  from  the  Supreme  Court  to  it.  Indeed,  the  remittitur 
is  nothing  more  or  less  than  a  copy  or  statement  of  the  judgment  or 
order  of  the  Court  of  Appeals.  Section  194,  Code  Civ.  Proc. ;  rule  16 
of  the  Court  of  Appeals. 

The  judgment  which  was  affirmed  by  the  Court  of  Appeals  gave 
the  plaintiff  an  option  whether  to  take  the  certificate  of  stock  and  the 
bond,  or  their  value  as  there  determined,  with  interest,  if  Clark  fail- 
ed within  the  time  specified  to  comply  with  tbe  terms  imposed.  The 
stipulation  gave  him  30  days  after  the  affirmance  by  the  Court  of  Ap- 
peals within  which  to  exercise  this  option.   He  did  not  see  fit  to  do 
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80j  and  plaintiff,  acting  upon  the  rights  given  to  him  the  judgment 
and  stipulation,  elected  to  take  the  value  of  the  certificate  of  stock  and 
the  bond,  which  he  did  by  entering  a  judgment  for  that  amount.  In- 
deed, it  may  well  be  doubted  whether  the  court  at  Special  Term  had 
any  power,  after  the  judgment  had  been  affirmed  by  the  Court  of  Ap- 
peals, to  modify  the  judgment,  or  any  of  its  terms,  except  in  so  far 
as  the  same  had  been  specifically  provided  by  the  stipulation  of  the 
parties;  but,  if  it  did  have  such  power,  upon  the  facts  presented,  it 
properly  refused  to  exercise  the  same.  The  judgment  of  the  Trial  Term 
gave  the  plaintiff  the  right  to  enter  the  judgment  here  complained  of. 

The  stipulation  did  not  take  away  that  rip^t,  and  my  conduston, . 
therefore,  is  that  the  motion  was  properly  denied,  and  the  order  should 
be  affirmed,  with  $10  costs  and  disbursements.  All  concur. 


TBmADWBLL  T.  CLARK  et  aL 
(Supreme  Ooorl;  Appellate  DlTlrion,  First  Department  Febmaiy  7,  1908.) 

1.  OQUITT— GBOUlfDS— MiaTAKX  OF  LAW. 

Wbere  defendant  was  advised  by  counsel  that  a  certain  certiacate  of 
stock  cmnld  be  dellverad  at  any  time  within  80  days  after  the  ronittltar 
of  the  Court  of  Appeals  had  been  filed  In  the  Stvreme  Court,  trat  such  cer- 
ttflcate  under  the  decliflon  of  the  Snpreme  Court  and  the  stlpnlatloD  of  the 
parties  should  have  been  delivered  within  80  days  from  the  affirmance  by 
the  Court  of  Appeals,  the  fluit  that  d^endant  acted  upon  comiael'B  errone- 
ous view  as  to  the  law  Is  not  a  snfflcient  (round  for  relief. 

2.  OoBPoa&nons— Stock— Pledges— Aonoit  m>B  BaDBUpnoN— JcoaicKiti. 

A  ju^fmmt  In  an  action  to  redeem  corporate  stock  decreed  that  wltbln 
80  days  defendant  shonld  deliver  to  plaintiff  a  certain  certiflcate  of  stock, 
or  that  plaintiff  might  take  a  money  Judgment  for  Its  value.  Defendant  by 
his  appeals  caused  considerable  delay  In  satls^li^  the  judgment ;  but  tbe 
Court  of  Appeals  finally  affirmed  the  Judgment.  Defendant  failed  to  de- 
llTor  within  80  days,  and  the  money  Judgment  was  entered  against  him. 
Beld,  that  It  would  be  Inequitable  to  plalntut  to  c(Hnpel  him.  after  sadi 
default,  to  take  in  lien  of  a  money  Jod^ent  the  oertlflcate  of  stock,  which 
has  depreciated  In  value. 

Appeal  frwn  Trial  Term. 

Action  by  George  A.  Treadwell  against  William  A.  Clark  and  oth- 
ers. From  an  order  denying  a  moticm  extending  the  time  to  deliver 
a  certain  certificate  of  stock,  defendant  William  A.  Clark  appeals. 
Affirmed. 

See  107  N.  Y.  Supp.  1147. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Alfred  B.  Cruikshank,  for  appellant 
Charles  M.  Demond,  for  respondent 

McLaughlin,  J.   This  appeal  is  from  an  order  denying  appel- 
lant's motion  for  an  extension  of  time  to  deliver  a  certain  certificate 
of  stock.  The  appeal  was  argued  in  connection  with  a  motion  to  vacate 
*  a  judgment  between  the  same  parties.  The  two  appeals  are  practical- 
ly identical,  and  are  based  upoa  substantially  the  same  facts,  and  for 
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the  reasons  stated  in  the  opinion  delivered  in  the  other  appeal  (10& 
N.  Y.  Supp.  730)  this  order  must  be  affirmed. 

It  is  true,  on  tiie  motion  which  resulted  in  the  order  here  appealed 
from,  an  affidavit  was  presented  by  Clark  to  the  effect  that  he  acted 
upon  the  advice  of  counsel,  who  informed  him  that  the  certificate  of 
stock  and  the  bond  could  be  delivered  at  any  time  within  30  days  after 
the  remittitur  of  the  Court  of  Appeals  had  been  filed  in  the  Supreme 
Court.  This  advice,  if  given,  was  an  erroneous  view  as  to  the  law^ 
and  is  not  a  sufficient  ground  for  relief.  Weed  v.  Weed,  94  N.  Y. 
243 ;  Jacobs  v.  Morangc,  i7  N.  Y.  57. 

There  is  in  this  affidavit  a  statement  to  the  effect  that  the  certificate 
of  stock  is  not  worth  $30,000,  or  anything  near  like  that  amount,  and 
it  would  be  unjust  and  inequitable  to  compel  defendant  to  pay  tiiat 
sum.  The  trial  court  found  that  this  was  the  value  of  the  certificate  at 
the  time  the  trial  took  place.  The  plaintiff  has  been  prevented  since 
that  time  irom  either  receiving  the  value  or  taking  the  certificate  by 
reason  of  the  defendant's  appeals.  Defendant  having  been  the  sole 
cause  of  the  delay,  it  would  seem  to  be  unjust  and  inequitable  to  the 
plaintiff  to  now  compel  him  to  take  the  certificate  of  stock ;  it  having 
depreciated  in  value. 

The  order  appealed  from,  therefore,  is  affirmed,  with  $10  costs  and 
disbursements.  All  ctmcur. 


(Sniffeine  Goort,  Appellate  DlvlsitMi,  Flnt  Department.  Febmaty  7,  1906.> 

1.  Oosm— Affbai<— STENOOBif  her'8  Minutes. 

The  cost  of  stenographer'B  mlnutee  ordered  at  the  outset  of  tbe  trial  by 
(me  of  tbe  parties  wltti  a  view  of  using  them  to  pr^are  amendments  t» 
the  case  on  appeal  Is  proper^  taxed  as  dlBbursouents  against  the  onsne- 
cessfnl  party. 

[Od.  Sator-Vm  oues  In  point,  see  Cent  Dig.  voL  18,  Oosti^  |  98!L] 


Where  one  of  the  parties  orders  the  stenographer's  minutes  to  be  fur- 
nished during  the  trial,  though  with  a  view  to  use  them  to  prepare  amend- 
ments  to  the  case  on  appeal,  he  may  not  tax  as  dlsbunements  any  dutgefr 
for  expediting  the  minutes. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  toL  18,  OosCs,  |  962.] 

Appeal  from  Special  Term. 

Action  by  Tracy  W.  Pratt  against  W.  Irvfaig  Clatk  and  others. 
From  an  order  denying  a  motion  for  a  relaxation  of  costs,  plaintiff 

appeals.    Order  modified. 
See  103  N.  Y.  Supp.  612. 

Argued  before  PATTERSON,  P.  and  McLAUGHI^IN,. 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Clarence  P.  Birdseye,  for  appellant 
Albert  Stickney,  Jr.,  for  respondents. 

SCOTT,  J.  The  plaintiff  appeals  from  an  order  denymg  his  moticxi. 
for  the  retaxation  of  a  bill  of  costs.  The  action  was  tried  at  Special 
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Temif  resulting  in  a  judgment  for  defendants,  who  were  represented 
by  Albert  Stickney,  Esq.,  Charles  S.  McBumey,  Esq.,  and  Albert 
Stickney,  Jr.,  Esq.,  guardian  ad  litem  for  certain  infant  defendants. 
Each  of  these  gentlemen  was  awarded  a  separate  bill  of  costs  and  a 
separate  allowance.  Upon  appeal  to  this  court  the  judgment  was 
affirmed ;  one  bill  of  costs  being  allowed.  It  is  this  bill  which  is  the 
subject  of  the  present  motion,  which  seeks  to  strike  out  the  item  of 
$339.87  inserted  in  the  bill  and  allowed  on  taxation.  This  item  ap- 
pears in  the  bill  of  costs  as  "Paid  stenographer's  minutes  on  trial,"  and 
it  abundantly  appears  that  the  minutes  were  ordered  and  furnished  for 
use  on  the  trial,  and  were  so  used. 

The  affidavit  of  Mr.  Albert  Stickney,  Jr.,  states  that  the  respondents 
went  into  the  trial  in  the  firm  belief  that  the  appellant  would  carry  the 
proceeding  up  to  the  Court  of  Appeals  if  defeated,  and  he  gives  the 
reasons  for  so  believing.   He  then  says : 

"It  was  with  this  sltnatloQ  In  Tlew,  and  In  the  belief  and  expectation  that  an 
appeal  would  be  taken,  and  for  the  purpose  of  using  each  Btenograpber's 
minutes  In  preparing  amendments  to  the  case  on  appeal,  that  the  mlnntea  were 
ordered.  It  having  been  decided  to  obtain  aaeh  minutes,  tbe  stenograi^er  was 
directed  to  furnish  them  from  the  outset  of  tbe  trial,  and  tb^  were  famished 
b7  falm  accordingly  as  they  were  written  out." 

Since  the  decision  of  Ridabock  t.  Met  El.  R.  Co.,  8  App.  Div.  309, 
40  N.  Y.  Supp.  938,  there  has  been  no  doubt  that  a  copy  of  the  ste- 
nographer's minutes  obtained  for  the  purpose  of  prei^ring  amend- 
ments to  a  proposed  case  on  appeal  is  a  taxable  disbursement.  If, 
therefore,  the  respondents  had  waited  until  after  the  trial,  and  had 
then  ordered  a  copy  of  the  minutes  solely  for  the  purpose  of  preparing 
amendments  to  the  proposed  case,  their  right  to  tax  the  cost  of  the 
minutes  could  not  be  questioned.  It  is  ur^d,  however,  that  because 
the  minutes  were  ordml  during  the  progress  of  the  trial,  and  used 
uptHi  it  their  cost  cannot  now  be  taxed,  notwithstanding  they  were  al- 
so used  for  preparing  amendments  to  the  case  on  appeal.  Gallagher 
V.  Baird,  60  App.  Div.  29,  69  N.  Y.  Supp.  676,  is  cited  as  authority 
for  that  contention.  That  case  arose  under  peculiar  circimistances, 
and  involved,  among  other  things,  the  construction  of  a  stipulation  be- 
tween attorneys.  Furthermore,  it  appeared  that  both  appellant  and 
respondent  had  used  the  same  copies,  and  each  had  paid  half  the 
cost  thereof,  and  it  clearly  appeared  that  the  transcript  had  not  been 
ordered  by  either  party  in  tlK  first  instance,  but  by  the  referee  before 
whom  the  case  was  tried.  Later  a  similar  question  arose  in  Bremer  v. 
Man.  Ry.  Co.,  61  Misc.  Rep.  96,  99  N.  Y.  Supp.  746,  affirmed  without 
opinion  113  App.  Div.  905,  99  N.  Y.  Supp.  1136.  In  that  case,  as  in 
this,  the  respondents'  attorney  made  affidavit  that  he  had  reas(»i  to 
believe  that  an  appeal  would  be  taken  in  any  event,  and  that  he  order- 
ed the  minutes  for  the  purpose  of  preparing  a  case  on  appeal,  or  amend- 
ments to  a  case,  as  the  judgment  at  Special  Term  might  require.  It 
also  appeared  that,  having  obtained  a  cc^y  of  the  minutes,  he  used  them 
in  preparaticm  of  his  brief  at  Special  Term.  He  was  permitted  to  tax 
the  item;  the  court  saying: 

"Hie  fact  that  the  mhintes  were  used  bj  tbe  plalntUFs  attorney  In  tbe  prep- 
aratlfm  of  tbe  brief,  If  such  was  the  fact,  has  not  Inereaaed  tbe  burden  ot  tbe 
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defendants,  wbo  are  In  no  worse  position  than  tbey  wonld  have  been  had  the 
plaintiff  waited  until  after  the  decldon  before  procuring  the  minutes.  'Die 
plaintiffs  may  hare  had  an  Incidental  benefit  In  the  use  of  the  minutes  in  mak- 
ing their  brief ;  but  this  t)eneflt  is  not  wholly  gratuitous,  because  they  took  the 
risk  of  having  ta  pay  for  the  minutes  tbemselveB.  if  the  event  proved  tbat  they 
were  mistaken  In  their  antlciimtlon  that  there  wonld  be  an  appeal." 

In  our  opinion  the  reasoning  in  the  case  last  dted  applies  to  the  pres- 
ent case,  and  that  the  respondents  were  entitled  to  tax  the  amount  prop- 
erly payable  and  paid  for  stenographer's  fees  ordered  and  used  for 
preparing  amendments  to  the  case  on  appeal,  even  although  they  had 
also  been  used  on  the  trial. 

They  were  not,  however,  entitled  to  tax  that  item  at  the  amount  in- 
cluded in  the  bill  of  costs.  There  are  induded  among  the  papers  be- 
fore us  three  receipted  bills  for  transcripts  of  stenographic  notes.  One, 
charged  to  Mr.  Albert  Stickney,  Jr.,  is  for  testinuxiy  taken  on  Octo- 
ber 23d,  24th,  25th,  26th,  and  27th,  and  November  6th,  to  the  end  of 
the  forenoon  session,  1,422  folios,  at  15  cents,  amounting  to  $218,30. 
The  second  bill  is  charged  to  Messrs.  Stickney,  Maclay  &  McBumey 
(the  firm  of  which  all  the  respondent's .  attorneys  were  members),  and 
is  for  the  same  testimony,  but  at  15,  20,  and  25  cents  a  folio,  and 
amounts  to  $297.05.  The  third  bill  is  charged  to  the  same  firm,  and  is 
stated  to  be  for  stenographic  service  in  furnishing  transcripts  of  min- 
utes overnight  during  the  trial,  and  includes  three  items,  to  wtt:  No* 
vember  6th.  two  copies;  afternoon  session,  November  8tib,  two  copies; 
November  10th,  one  copy,  summing  up.  This  bill  amounts  to  $169.- 
40.  The  sum  charged  in  the  bill  of  costs  is  arrived  at  by  adding  these 
three  bills  together  and  dividing  by  two.  It  is  quite  evident  ^at  no 
inconsiderable  part  of  those  charges  is  for  expedition,  owing  to  the 
necessity  of  having  the  minutes  of  each  day  for  use  on  the  next  day, 
and  there  can  be  no  justification  for  charging  as  part  of  the  costs  on 
appeal  the  cost  of  a  transcript  of  the  summing  up,  as  that  could  form 
no  proper  port  of  the  case  on  appeal.  The  statutory  fee  which  ste- 
m^fraphers  in  this  county  are  entitled  to  charge  for  furnishing  a  tran- 
script of  the  minutes  is  10  cents  a  folio ;  and  since  no  expedition  is  re- 
quired when  minutes  are  needed  for  making  a  case  on  appeal,  or  pre- 
paring amendments  thereto,  no  more  than  this  should  be  taxed  as  a 
disbursement,  even  although  the  party  procuring  the  minutes,  for  his 
own  convenience,  has  seen  fit  to  pay  at  a  higher  rate  for  expedition. 
The  bill  for  $169.40  appears  on  its  face  to  indude  something  for  ex- 
pedition, and  to  also  include  a  transcript  of  the  summing  up. 

It  is  impossible  to  say,  from  anything  in  the  papers  before  us,  how 
much  of  this  bill,  if  any  part,  may  be  properly  taxed.  The  item  for 
stenographer's  fees  must  therefore  be  reduced  to  $142.20,  the  statu- 
tory fee  for  1,422  folios  at  10  cents  a  folio;  and  Uie  order  appealed 
from  will  be  so  modified,  and,  as  modified,  affirmed,  without  costa  to 
either  party.  All  concur. 
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PBOPLD  ex  EvL  HAMMEBSTBIN  r.  OHK>BUAN  at  at 

{Saprane  Qmrt,  Appellate  DlTlilon,  Bint  Deportment  T^bnaxf  f,  1908.) 

L  Pbohibitior— Afpuoatior  roB  Writ— Quxstiokb  DBTSunnABue. 

On  an  application  for  a  writ  of  prohibition  to  prevent  a  justice  of  the 
Supreme  Conrt  from  altering  tax  order  granting  a  petition  that  a  thwtrlcal 
llcenm  b»  reroked,  the  onl7  anestlon  Bobject  to  coulderation  la  whether 
the  Jnatioe  has  Jnrinllctlon  to  make  the  order. 
[B/L  Not&— For  cans  In  point,  we  Gent  Dig.  tqI.  40^  ProtaJbttlrai,  I  77.1 

&  TBEATKB8  AKD  ShOWS— lilCnilSaa— BSTOOUIOH— YlOIATIllO  SUITDAT  I«4Wa— 

BmoT  or  PanAx.  Code. 

Greater  New  Tork  Charter,  Laws  1S87,  p.  520.  c.  STO,  1 1476,  autborlzee 
the  revocation  of  a  theatrical  license  for  violation  of  certain  sections,  In- 
dndlng  section  1481  ^age  522).  which  by  the  express  terms  of  section  1608 
(page  565)  la  a  continuation  of  OmsoUdatlon  Act  1882,  Laws  1882,  p.  484, 
c.  410,  S  2007.  forbidding  the  holder  of  such  a  license  to  give  certain  per- 
formances on  Sunday  and  making  violations  thereof  a  misdemeanor. 
Pen.  Code,  {  277,  1b  to  the  same  parptnrt  as  snch  section  1481.  Seld,  that 
though,  aa  to  criminal  proaecottinu,  section  277  repealed  aectim  1481  by 
Implication,  having  been  enacted  after  aection  2007.  it  doea  not  repeal  It. 
BO  as  to  defeat  a  torfaitnn  of  a  lloenaa  onder  section  1470  tot  a  vKriatlon 
of  aection  1481. 

Application  by  the  people  of  the  state  of  New  York,  on  the  relation 
of  William  Hammerstein,  for  a  writ  of  prohibition  against  James  A. 
O'Gorman,  justice  of  the  Supreme  Court,  and  another.  Alternative 
writ  dismissed,  and  motion  for  peremptory  writ  denied. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN, 
LAUGHUN.  CLARKE,  and  SCOTT.  JJ. 

Louis  J.  Vorhaus,  for  relator. 
William  H.  Jackson,  for  def^dants. 

SCOTT,  J.  This  is  an  application  for  a  peremptory  writ  of  prohi- 
bition, and  comes  before  us  upon  an  alternative  writ  and  return  there- 
to. The  relator  is  the  holder  of  a  theatrical  license  issued  under  sec- 
tion 1473  of  the  Greater  New  York  charter  (Laws  1897,  p.  519,  c.  378). 
A  proceeding  for  the  revocation  of  his  license  under  section  1476  of 
the  charter  was  instituted  by  the  police  commissicsier,  and  has  so  far 
proceeded  that  Mr.  Justice  O'Gorman,  before  whom  the  proceeding 
was  heard,  has  handed  down  a  decision  granting  the  prayer  of  the 
petitioner  that  the  license  be  revoked.  The  purpose  of  the  writ  of  pro- 
hibition now  applied  for  is  to  prevent  the  entry  of  an  order  upon  that 
decision.  The  only  question  which  we  can  consider  is  whether  or  not 
the  justice  had  jurisdiction  to  entertain  the  application,  and  has  juris- 
diction to  make  the  order  sought  to  be  restrained. 

Section  1476  of  the  charter  authorizes  the  revocation  of  a  theatrical 
license  by  a  judge  or  justice  of  a  court  of  record,  "upon  proof  of  the 
violation  of  any  of  tiie  provisions  of  this  title,"  meaning  thereby  title 
2  of  chapter  22.  Section  1481,  being  a  part  of  that  titte,  forbids  the 
holder  of  a  theatrical  license  to  give  certain  exhibitions  and  perform- 
ances on  Sunday.  The  charges  against  this  relator,  and  which  have 
been  proven,  are  that  he  has  frequently  violated  the  provisicms  of  this 
section.  The  grounds  upon  which  the  relator  asserts  the  lack  of  juris- 
108  M.Y.S.— 47 
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diction  to  grant  an  order  of  revocation  are  as  follows :  He  says  that 
neither  the  Supreme  Court  nor  any  justice  thereof  has  any  inherent 
jurisdiction  to  revoke  a  theatrical  license ;  that  such  jurisdiction  must 
be  found  in  section  1476  of  the  charter,  which  authorizes  a  revocation 
only  for  violation  of  one  of  the  provisions  of  article  2,  c.  22 ;  that  sec- 
tion 1481,  being  the  only  one  which  the  relator  is  accused  of  violating, 
has  beep  superseded  and  repealed  by  the  Penal  Code,  and  therefore 
constitutes  legally  no  part  of  said  title  2 ;  and,  consequently,  that  there 
is  no  authority  for  revoking  a  license  for  violation  of  that  section:  This 
contention  is  apparently  an  afterthought,  for  it  does  not  appear  that  it 
was  presented  to  Mr.  Justice  O'Gorman  apon  the  hearing,  or  that  any 
motion  for  a  reargument  was  presented  to  him.  It  therefore  comes 
before  us  as  an  original  proposition. 

Section  1481  of  5ie  charter  is  a  re-enactment  of  section  2007  of  the 
New  York  City  consolidation  act  of  1882  (chapter  410,  p.  484,  Laws 
of  1882),  and  therefore,  under  the  terms  of  section  1608  of  the  charter, 
is  to  be  considered,  not  as  a  new  enactment,  but  as  a  continuation  of 
section  2007  of  the  consolidation  act.  The  effect  of  the  unusual  pro- 
visi(»»  of  section  2143  of  the  consolidation  act  and  of  section  728  of 
the  Penal  Code  has  been  declared  to  be  that  the  Penal  Code,  although 
enacted  before  the  consolidation  act,  has  the  same  effect  upon  that  act 
as  if  it  had  been  enacted  after  it  People  v.  Jaehne,  103  N.  Y.  182.  8  N. 
E.  374;  People  v.  Jensen,  99  App.  Div.  355,  90  N.  Y.  Supp.  1062,  af- 
firmed 181  N.  Y.  571,  74  N.  E.  1123.  Section  2007  of  tlie  consolidation 
act,  now  section  1481  of  the  charter,  not  only  forbids  the  giving  of 
certain  exhibitions  and  performances  on  Sunday,  but  declares  a  vio- 
lation of  its  provisions  to  be  a  misdemeanor,  and  prescribes  the  pun- 
ishment therefor.  Section  277  of  the  Penal  Code,  in  slightly  different 
language,  but  to  the  same  purport,  also  forbids  the  giving  of  exhibi- 
tions and  performances  on  Sunday,  declaring  a  violation  of  its  provi- 
sions to  be  a  misdemeanor,  and  prescribes  the  punishment  therefor. 
It  is  argued  that  under  these  circumstances  section  2007  of  the  con- 
solidation act  was  repealed  by  the  enactment  of  section  277  of  the 
penal  Code,  under  the  familiar  rule  that  a  later  statute,  not  purporting 
to  amend  a  prior  one,  and  which  covers  the  whole  subject,  and  is  plain- 
ly intended  to  furnish  the  only  law  upon  the  subject,  must  be  held  to 
have  repealed  the  prior  statute  by  necessary  implication. 

If  the  question  arose  upon  a  criminal  prosecution,  as  it  did  in  the 
Jaehne  and  Jensen  Cases,  this  argument  would  be  unanswerable.  It 
did  not  so  arise,  however.  The  Penal  Code,  as  the  title  implies,  is  a 
statute  enacted  for  the  purpose  of  defining  crimes  and  prescribing  the 
punishment  therefor,  and  to  this  extent  was  intended  as  a  substitute 
for,  and  consequent  repeal  of,  the  scattered  and  fragmentary  legisla- 
tion which  preceded  it.  People  v.  Jaehne,  supra.  Title  2  of  CMpter 
22  of  the  charter  is  essentially  a  licensing  act,  forbidding  certain  things 
to  be  done  without  a  Hcoise,  providing  for  the  issuance  of  licenses  and 
the  manner  and  terms  upon  which  they  may  be  issued,  providinff  an 
orderly  method  for  their  judicial  revocation,  and  specifying  various 
things  (of  which  the  giving  of  performances  on  Sunday  is  only  one) 
which  may  not  be  done,  and  for  the  doing  of  which  a  license  may  be 
revoked.  In  this  aspect  the  Penal  Code  does  not  purport  to  cover  the 
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same  ground  which  is  covered  by  the  charter  provisions ;  for,  altliough 
section  277  of  the  Penal  Code  does  provide  that  the  doing  of  any  of 
the  acts  therein  forbidden  shall  "of  itself"  annul  any  license  which  shall 
have  previously  been  obtained,  it  makes  this  annulment  contingent,  not 
upon  a  conviction  under  the  section,  but  upon  a  doing  of  the  prohibite:! 
act,  and  it  provides  no  procedure  by  which  the  fact  of  violation  may  be 
ascertained  and  established,  and  a  decree  of  annulment  made.  There*  i.-^^ 
no  reason  wh^  the  Legislature  may  not  in  one  act  declare. that  thc- 
doing  of  certain  things  shall  constitute  a  crime,  and  by  another  and 
separate  act  declare  ^at  the  doing  of  the  same  things  shall  forfeit  a 
license  or  otherwise  affect  a  civil  right.  Undoubtedly  the  Penal  Code 
operated  to  repeal  section  2007  of  the  consolidation  act  in  so  far  as 
that  section  undertook  to  define  a  crime  and  fix  the  punishment  there- 
for. But  if  all  those  provisions  are  deemed  to  have  been  stricken  out 
of  that  section,  and  consequently  out  of  section  1481  of  the  present 
charter,  there  will  still  remain  a  prohibition  of  Sunday  performances. 
So  far  as  concerns  the  effect  of  a  violation  of  these  provisions  upon  a 
license  issued  under  section  1473,  the  charter  remains  unrepealed  and 
unaffected  by  the  Penal  Code.  It  follows  that  Mr.  Justice  O'Gorman 
had  jurisdiction  to  entertain  the  application,  and  has  jurisdiction  to 
enter  the  order  sought  to  be  prohibited. 

The  alternative  writ  must  be  dismissed,  and  the  motion  for  a  per- 
emptory writ  denied,  with  $50  costs  and  disbursements  to  the  re- 
spondents. AU  concur. 


DEVLIN  T.  CITY  OP  NEW  YORK. 
(Supreme  Conrt,  Appellate  DiTledon,  First  Department  Febroaiy  7,  19CI8.> 

1.  Municipal  Oorpobations— Public  Iupeovementb— Coktbaots—Patmekt— 

Pebfobmarck  OB  Bbeach— Cebtifioate  or  Pboo BBSS— Condition  Pbeoe- 

DKHT. 

A  eontract  for  city  ImproTements  provided  tbat  plaintiff  ahonld  receive 
payment  for  85  per  cent,  of  material  and  work  fbmlBbed  from  time  to 
time  on  certificates  of  the  dty  engineer,  to  be  made  by  measnrement  or  ea- 
tlmatloii,  tbat  It  amounted  to  |7,000  or  more  fOr  the  period,  and  that  do 
paymrat  should  be  made  until  the  certificate  of  the  ensineer  tbat  the  pay- 
ment was  due  bad  been  presented,  etc.,  and  tbat  the  action  of  tbe  engineer, 
evidenced  by  bis  final  certificate,  should  be  tbat  by  which  tbe  contractor 
was  to  be  bound ;  all  prior  certificates  being  eatlmates,  subject  to  correction, 
by  the  final  certificate.  Held,  that  the  progress  estimates  were  not  re- 
quired to  be  made  by  strict  measurement,  and  tbat  a  certificate  that  the- 
woriE  amounted  for  tbe  period  to  $7,000  was  a  condition  precedent  to  the 
recovery  of  progress  payments,  In  the  absence  of  an  allegation  and  proor 
that  the  engineer  fraudnlraitly,  arbitrarily,  or  unreasonably  refused  the- 
certificate  when  plalntlflT  was  entitled  to  It 

2,  Save— AcnON&— Impbopbb  Refusal  or  Gebthicatb  or  Pboobbss— ItaOESSiTr 

roB  Allegation  and  Paoor. 

If  plaintiff  proved  that  tbe  engineer  fraudulently,  arbitrarily,  or  unrea- 
sonably refused  to  give  a  certificate  when  the  contractor  was  entitled  to 
It)  be  could  recover,  even  in  case  of  the  final  certificate;  but  It  would  bfr 
necessary  to  botb  plead  and  prove  tboee  facts. 

8.  Same— QDEBTtONB  fob  Jubt. 

Whether  a  city  engineer  fraudulently,  arbltmrlly,  and  unreasonably  re- 
fused to  give  a  certificate  of  progress  tbat  a  certain  amount  of  work  luid 
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been  done  In  a  certain  period  under  a  contract  for  dtr  ImprorementB  Mid 
a  Question  tor  the  Jniy. 

4.  CORTBAOTB— BrZA,OH— BXTBOXT*  OF  PBOOr. 

In  an  action  for  breach  of  contract,  the  hvrdai  of  iworlnc  the  breach  I> 
on  plaintiff. 

[Ed.  Note^For  cases  In  point,  see  Cent  ZMg.  toL  11,  Oontracts.  K  1771- 
.  1777.3 

6.  8a1»— PEBrOBltAVCB  —  MOKKT  OOHTRAOIB— ColtPLXAKOB  WITS  COHDmon 

Pbeokdiht. 

"Wbea  a  contract  provides  a  condition  precedent  to  the  payment  of 
money,  that  condition  most  be  complied  with  or  disposed  of  to  warrant  re- 
covery. 

[Ed.  Not&— For  cases  In  point,  see  Oeat  Dig.  voL  11,  Oontracts,  1  1207.] 

&  MunOIPAL  GOBFOBATIOITB— PUBLIO  lUPBOVElCBnTB— CONTRACTS  —  BBEAOS — 

AonoH— Quasnons  roa  Just— lupsona  BxrnaAL  or  OEBTinoATa  or 

FaOQBKSS. 

Where  the  amonnt  of  work  done  under  the  contract  Is  to  be  estimated  by 
an  engineer,  and  there  Is  no  direct  evidence  of  tbe  amonnt  of  wort  done, 
bnt  It  is  attempted  to  be  reached  by  a  complicated  course  of  Inference  and 
caicnlation,  whether  a  slight  difference  between  the  approximation  of  tbe 
engineer  and  the  reanlts  of  subsequent  calculations  by  others  makes  tbe 
engineer's  refusal  to  give  a  certificate  of  progress  demanded  fraudalent,  ar- 
bitrary, and  unreasonable  is  a  question  for  tbe  jury. 

7.  ConTRACTS— Qnxanons  tob  Jubt— Amoukt  or  Wobk  Dons. 

Whether  a  contractor  did  work  to  a  certain  amount  under  a  cwtaln  con- 
tract dnrlng  a  obtain  period  held  a  question  for  tbe  Jury. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  11,  Contracts,  H  1827, 
18WH.1 

8.  DuiAOia— Bbkaoh  of  Cortbaot— Qcaanon  fob  Jubt. 

In  an  action  by  a  contractor  for  work  done  under  a  contract  alleged  to 
hare  been  broken  by  defendant  city,  the  damages  to  which  plaintiff  was  en- 
titled, if  any,  held,  under  tbe  evidence,  for  tbe  Jury. 

[Ed.  Note^For  cases  in  point,  see  Cent  Dig.  vol.  li^  Damages,  H  633, 
084.] 

Appeal  from  Trial  Term. 

Action  by  John  H.  Devlin  against  the  city  of  New  York  for  breach 
of  contract.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Francis  K.  Pendleton,  Corp.  Counsel  (Terence  Farley  and  Theodore 
Connely,  of  counsel),  for  appellant. 

Kellogg  &  Rose  (L.  Laflin  Kellogg  and  Alfred  C  Pette,  of  coun- 
sel), for  Tespondent 

CLARKE,  J.  This  is  an  appeal  by  the  defendant  from  a  judgment 
entered  upon  a  verdict  directed  by  the  court  in  favor  of  the  plaintiff 
for  the  sum  of  $22,350  damages  and  costs.  The  action  was  brought 
to  recover  the  sum  of  $25,000  as  damages  for  the  breach  by  the  de- 
fendant of  a  contract  made  and  entered  into  by  it  with  the  plaintiff 
for  the  improvement  of  Crotona  Parkway,  from  175th  street  to  182d 
street,  in  the  borough  of  the  Bronx,  New  York  City.  The  contract 
was  made  on  October  11,  1902.  In  accordance  with  the  terms  theie- 
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of  the  plaintiff  was  notified  to  commence  work  thereunder  on 'Novem- 
ber 3,  1902.  Under  the  contract  the  work  was  to  be  completed  with- 
in 200  working  days  after  the  date  fixed  for  its  axnmencement  The 
contract  contained  the  following  provisions : 

"(O)  To  pravent  all  dlspatea  and  litigation,  the  eni^neer  sball  In  all  cases 
detomlne  the  amonnt  or  tin  quantity  of  the  sereral  kinds  of  wwk  which  are 
to  be  paid  tor  under  this  contract,  and  he  shall  determine  all  qnestlons  In  rela- 
tion to  said  work  and  the  conBtractl<Hi  thereof,  and  he  shall  in  all  cases  decide 
every  questlcm  which  may  arise  relative  to  the  execation  of  thla  contract  od  the 
part  of  the  contractor,  and  his  estimate  and  decision  shall  be  final  and  oonclu- 
Blve;  and  anch  estimate  and  decision,  In  case  any  qnestion  shall  arise,  shall 
be  a  condition  precedent  to  the  right  of  the  contractor  to  receive  any  money 
under  this  contract" 

"(L)  The  engineer's  certificate  that  the  work  has  been  fattbfally  performed 
BO  far  forth  In  acoordance  with  the  reqoirenkents  of  thla  contract,  filed  with 
the  park  department,  shall  be  a  conditio  |^eced«it  to  the  right  of  tb»  con- 
tractor to  the  paym^t  for  the  work  or  any  part  thereof  done  by  him  under 
this  agreement" 

"(U)  The  contractor  shall  not  be  entitled  to  demand  or  receive  payment  for 
any  portion  of  the  aforesaid  work  until  the  same  shall  be  fully  completed,  in 
the  manner  set  forth  la  this  agreement,  and  such  completion  shall  be  duly  cer- 
tified In  writing  by  the  engineer  in  charge  of  the  work  as  herein  provided. 
*  *  *  But  In  ord^  to  facilitate  the  performaiu»  of  the  work,  the  engineer 
Shall  from  time  to  time  as  the  work  progresses,  and  not  oftsner  than  <»ii!e  a 
montii,  make  In  wrlUi^  an  estimate,  such  as  in  his  opinion  shall  be  Just  and 
fair,  of  the  amount  of  material  famished  and  delivered  and  work  done  by  the 
contractor  In  the  performance  of  this  contract  on  his  iMUt,  and  of  the  value 
thereof  under  and  according  to  the  terms  of  this  contract  The  Qrat  such  es- 
timate shall  be  of  the  amount  of  work  done  and  materials  furnished  and  de- 
livered since  the  contractor  commenced  the  performance  of  this  cuntract  on 
his  part,  and  every  subsequrait  estimate,  except  the  final  one,  shall  be  of  the 
amount  of  work  done  and  materials  fninlshed  and  delivered  since  the  con- 
tractor commenced  the  performance  of  this  ccmtract  Such  estimate  of  amount 
and  quantity  Shall  not  be  required  to  be  made  by  strict  measaronent  bnt  they 
may  be  made  by  measurement  or  by  estimation,  or  partly  by  one  and  partly 
1^  the  other,  and  It  shall  be  sufficient  if  they  are  ai^iroxlmato  only,  and  esti- 
mates strictly  so  called.  And  upon  each  such  estimate  being  made  and  certi- 
fied In  writing  to  the  commissioners  of  the  departm^t  of  parka,  the  party  of 
the  first  part  will  pay  to  the  contractor  eighty-five  per  centum  (8C%)  of  the 
amount  stated  In  such  estimate  or  certificate  to  be  the  value  of  the  materials 
therein  certified  to  have  been  furnished  and  delivered,  and  work  therein  certi- 
fied to  have  been  done:  Provided,  the  valne  of  the  work  certified  In  each  such 
estimate  shall  amonnt  to  seven  thousand  dollars  or  more.  Provided,  however, 
that  no  payment  shall  be  made  until  a  certificate  of  the  engineer  that  the  pay- 
ment Is  due  has  been  presented  to  the  commissioner,  and  that  from  each  pay- 
ment 16  per  cait  shall  be  withheld  until  the  final  certificate  shall  be  is- 
sued.  ♦  • 

"(V)  The  action  of  the  engineer,  by  which  the  contractor  is  to  be  bound  and 
concluded  according  to  the  terms  of  this  contract,  shail  be  that  evidenced  b} 
his  fioal  certificate;  all  prior  certificates  or  estimates  upon  which  eigb^-five 
per  cent  paymente  may  be  made  being  merely  estimates  and  subject  to  the 
corrections  of  such  final  certificate,  which  may  be  made  without  notice  to  the 
contractor  thereof,  or  of  the  measurements  upim  which  the  same  is  based." 

"(AA)  The  city,  its  snccessors  and  assigns,  shall  not,  nor  shall  any  depart- 
maxt  or  officer  of  the  dty  of  New  Tork,  be  precluded  or  estopped  by  any  return 
or  certificate  made  or  ^ven  by  any  engineer,  snrv^r,  or  in^tector,  or  otiier 
officer,  agent,  or  appointee  of  the  commissioner,  or  party  of  the  first  part  un- 
der and  in  pursuance  of  anything  In  thla  agreement  contained,  from  at  any  time 
showii^  the  true  and  correct  amount  and  character  of  the  work  which  shall 
have  becD  done  and  materials  which  shall  have  been  furnished  by  the  con- 
tractor, or  any  person  or  persms  under  thla  agreement" 
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The  oAnplaint  alleged : 

"Tbat  after  the  commencement  of  said  work,  and  on  or  about  April  24,  1903. 
the  engineer  In  diarge  of  the  work  made  a  certificate  or  estimate  as  called 
for  by  the  contract  of  the  amount  of  work  done  thereunder,  amounting  to  $8.- 
^9,  upon  which  the  plaintiff  received  payment  to  the  amount  of  $7,220.75. 
That  after  the  making  of  said  certificate  or  estimate,  and  for  a  period  of  ftrar 
months,  said  plalntUE  proceeded  with  said  work  and  famished  materlato  and 
labor  to  a  large  amonnt  and  largely  In  excess  of  the  amount  and  valne  of 
^7,000,  the  sum  which  would  entitle  him,  under  the  terma'of  the  contract,  to  a 
certificate  or  estimate,  and  the  payment  of  another  installment  thereunder. 
That  thereafter  the  said  John  H.  Devlin  repeatedly  demanded  of  the  city  en- 
gineer in  charge  of  said  work  and  his  representative  that  he  should  make  a 
certificate  or  estimate  of  the  amount  of  materials  furnished  and  work  done  to 
which  he  was  entitled  to  payment  under  the  terms  of  the  said  contract,  In  or- 
der to  procure  another  monthly  ii^tallment  or  payment.  That,  notwithstand- 
ing the  said  demand  for  the  certificate,  the  city  engineer  In  dtaige  of  aald 
work  has  refused  to  make  or  deliver  any  certlfleate  or  Mdmate.'* 

He  further  alleges  that  by  reason  of  said  breach  he  suffered  loss 
and  damage  in  the  sum  of  $25,000,  the  value  of  the  work  done,  mate- 
lials  furnished  at  the  time  of  said  breach,  increased  cost,  and  additional 
work  in  connection  with  the  performance  of  said  contract.  The  plain- 
Aiflf  ceased  working  and  withdrew  his  men  on  or  about  the  I80th  day  of 
-August,  1903,  and  thereafter  commenced  this  action.  He  concedes 
that  in  order  to  recover  he  must  prove  a  breach  of  contract  by  the 
■city;  that  is,  that  he  had  performed  work  under  the  contract  after 
the  date  of  the  first  85  per  cent,  certificate,  April  24,  1903,  amounting 
to  $7,000  at  the  time  when  he  left  the  job,  for  whidi  the  city  refused 
payment.  It  will  be  noted  that  the  determination  of  the  fact  of  wheth- 
er or  not  he  had  performed  sufficient  work  to  entitle  him  to  a  payment 
■was  left  by  the  contract  to  the  engineer,  whose  certificate  of  thzt  fact 
was  made  thereby  a  condition  precedent  to  his  receiving  his  payment : 

"To  prevent  all  disputes  and  litigation,  the  engineer  shall  In  all  cases  deter- 
mine the  amount  or  the  quantity  of  the  several  kinds  of  work  which  are  to  be 
paid  for  under  this  contract."  "But  in  order  to  facilitate  the  performance 
of  the  work  the  wglneer  shall  from  time  to  time,  as  the  work  progresses, 
*  *  *  make  In  w^ting  an  estimate,  snch  as  In  hla  <^lnlon  shall  be  Jnst  and 
fair,  of  the  amount  of  material  furnished  and  delivered  and  work:  done  by  the 
contractor  In  the  performance  of  this  contract  on  his  part,  and  of  the  value 
thereof  under  and  according  to  the  terms  of  this  contract.  •  *  *  Such  esti- 
mate of  amount  and  quantity  shall  not  be  required  to  be  made  by  strict 
measurement,  but  they  may  be  made  by  measurement  or  an  estimation,  or 
partly  by  one  and  partly  by  the  other,  and  it  shall  be  sufficient  tliat  they  are 
approximate  only,  and  estimate  strictly  so  called.  •  •  •  Provided,  how- 
ever, that  no  payment  shall  be  made  until  a  certificate  of  the  engineer  that  the 
payment  Is  due  haa  been  presented  to  the  commissioner  and  that  from  each 
payment  15  per  cent,  diall  be  withheld  until  the  final  certificate  diall  be  Is- 
sued." 

These  progress  certificates  differ  in  character  from  the  final  cer- 
tificate made  at  the  completion  of  the  whole  work,  upon  which  the 
final  payment  is  to  be  made.  This  final  certificate  is  conclusive  upon 
the  contractor ;  but  it  is  expressly  provided  that  all  prior  certificates 
or  estimates,  upon  which  85  per  cent,  payments  may  be  made,  arc 
merely  estimates,  and  subject  to  the  corrections  of  such  final  certif- 
icate. The  progress  certificate  is  an  estimate  such  as  in  the  opinion 
of  the  engineer  shall  be  just  and  fair,  is  not  required  to  be  made  by 
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Strict  measurement,  but  may  be  made  by  measurement  or  by  estima- 
tion, and  is  sufficient  if  approximate  only ;  but  nevertheless  the  opin- 
ion of  the  engineer  that  the  contractor  has  done  sufficient  work  to 
«ntitle  him  to  a  payment,  as  evidenced  by  his  certificate,  is  made  a 
<:onditi(»i  precedent  tp  his  receiving  such  payment.  The  complaint 
■does  not  allege  that  the  engineer  fraudulently,  arbitrarily,  or  unreason- 
ably refused  to  give  a  certificate  when  the  contractor  was  entitled  to 
it.  Had  the  contractor  succeeded  in  establishing  that  fact,  he  might 
rerover,  even  in  the  case  of  a  final  certificate  made  conclusive  by  the 
contract;  but  in  such  case  it  would  be  necessary  both  to  ^lege  and 
prove  that  fact  An  issue  of  fact  would  then  be  raised,  to  be  submit- 
ted to  and  decided  by  the  jury. 

In  this  complaint  the  plaintiff  has  confined  himself  to  an  allegation 
that  he  had  furnished  materials  and  labor  in  excess  of  the  amount  in 
value  of  $7,000,  that  he  had  demanded  a  certificate,  and  that,  notwith- 
standing the  said  demand,  the  engineer  had  refused  to  make  or  deliver 
the  certificate.  It  seems  to  me  that  when,  by  the  terms  of  the  contract, 
the  making  of  this  certificate  is  confided  to  the  discretion  of  the  en- 
gineer, vfhta  his  opinion  is  the  test  of  what  shall  be  just  and  fair, 
based  upon  the  approximate  estimate  which  he  shall  have  made  of  the 
amount  of  work  done,  it  was  essential  that  the  jury  should  have  been 
allowed  to  pass  upon  the  question  Whether  his  refusal  was  fraudu- 
lent, arbitrary,  or  unreasonable,  even  assuming  that  the  language  of  the 
complaint  was  enough  to  raise  it,  and  this  seems  to  have  been  the  im- 
pression of  the  learned  trial  court  at  one  time  npoa  the  trial ;  for  when, 
at  the  close  of  the  plaintiff's  case,  the  defendant  moved  for  a  dis- 
missal upon  the  ground  that  the  plaintiff  had  not  established  that  the 
■engineer  had  arbitrarily  withheld  a  certificate,  the  court  said,  "I 
think  I  will  let  the  jury  determine  that"  He  did  not  do  so,  however, 
but  at  the  close  of  the  case  directed  a  verdict  The  testimony  tends 
to  establish  that  the  reason  the  certificate  was  not  given  was  that  in 
-the  opinion  of  the  engineer  suffidoit  work  had  not  been  done  to  entitle 
the  contractor  to  it  Instead  of  going  on  and  doing  enough  additional 
work  to  satisfy  the  engineer,  he  abandoned  the  work.  Standing  upon 
a  legal  rig^t,  asserting  affirmatively  a  breach  by  the  city,  the  plaintiff 
held  the  bwden  of  establishing  the  fact  When  a  contract  provides 
a  condition  precedent  to  the  pa3anent  of  money,  that  condition  prece- 
dent must  be  complied  with  or  disposed  of.  Not  having  been  complied 
with,  whether  it  was  disposed  of  under  the  language  of  this  contract 
and  the  circumstances  of  this  case  was  a  question  of  fact,  and  not  a 
<luestion  of  law.  It  cannot  be,  where  the  amount  of  work  done  is  only 
to  be  estimated,  and  where  the  amount  of  work  done,  as  in  this  case, 
is  not  testified  to  by  direct  evidence,  but  has  been  attempted  to  be  ar- 
rived at  by  a  complicated  course  of  inference  and  calculation,  that  a 
diiTerence  in  a  small  amount  between  the  approximation  of  the  en- 
gineer and  the  results  of  subsequent  calculation  by  others  is  enough  to 
make  the  engineer's  refusal  in  the  exercise  of  his  judgment  fraudu- 
lent, arbitrary,  or  unreasonable.  This  is  clearly  so  as  matter  of  law. 
This  question,  then,  having  been  for  the  jury,  it  was  error  to  direct  a 
verdict 
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Again,  it  is  conceded  that  the  burden  was  upon  the  plaintiff  of  show- 
ing, as  matter  of  fact,  that  he  had  done  $7,000  worth  of  work  under 
the  contract  after  the  giving  of  the  first  progress  certificate.  He  did 
not  do  this  by  direct  evidence  of  the  amount  of  work  done.  Taking 
the  cross-sections  made  by  the  city  in  the  first  instance  from  the  sur- 
face of  the  ground  in  place,  showing  the  work  to  be  done  for  the  pur- 
pose of  enabling  proposed  bidders  to  submit  their  estimate  and  Uds, 
the  plaintiff  attempted  to  show  the  whole  amount  of  work  which  he 
claimed  to  have  done  at  the  time  that  he  abandoned  the  work,  and,  at 
the  contract  prices,  calculated  the  amount  he  claimed  to  have  earned 
for  all  the  work  done  by  him.  From  this  he  subtracted  the  amount 
of  the  first  progress  certificate,  and  claimed  that  the  result  was  the 
amount  he  had  earned.  The  amount  thus  arrived  at  was  more  than 
the  $7,000  provided  in  the  contract  to  entitie  him  to  a  second  payment 
But  the  first  certificate  was  only  an  approximate  estimate,  expresdy 
so  provided,  and  there  was  evidence  given  by  the  city  which,  if  believ- 
ed, would  have  reduced  the  amount  earned  for  the  work  done  thereaft- 
er considerably  below  the  $7,000  required.  We  reach  this  result  from 
a  most  careful  study  of  this  voluminous  record.  It  is  not  necessary  to 
set  forth  the  details  of  the  evidence,  for  we  are  clearly  of  opinion  that 
a.  question  of  Hct  was  presented  as  to  the  amount  done,  which  should 
havt  been  submitted  to  the  jury. 

Assuming  that  he  had  shown  that  he  had  performed  sufficient  work 
to  entitle  him  to  a  seccmd  payment,  and  that  the  refusal  of  the  city  to 
pay  was  a  breach  of  the  contract  upon  its  part  which  entitled  him  to 
abandon  the  work  and  to  damages,  the  palintiff  undertook  to  show 
those  damages,  not  by  showing  what  he  would  have  earned  under  the 
contract  if  he  had  completed  the  same,  but  by  attempting  to  establish 
the  value  of  the  work  done  and  materials  furnished  by  him,  not  at  the 
prices  therefor  stated  in  the  contract,  but  at  the  fair  market  value 
thereof.  Here,  again,  a  question  of  fact  was  j>resentedf  because  there 
was  some  conflict  in  the  evidence  as  to  certain  of  the  work.  For  in- 
stance>  the  contract  provided  for  bluestone  curbing  of  certain  required 
dimensions  set  in  place  at  $1  a  foot  Certain  of  his  witnesses  testified 
to  the  value  of  said  bluestone  curbing,  simply  delivered  upon  the  street 
and  not  set,  at  from  $1.25  to  $1.40  a  foot  The  learned  court,  in  mak- 
ing up  the  amount  which  he  directed  the  jury  to  return,  placed  tliis 
item  at  $1.40  a  foot.  The  jury  should  have  determined  the  damages. 
For  this  reason,  also,  the  direction  of  a  verdict  was  error. 

The  juc^^ent  appealed  from,  therefore,  should  be  reversed,  and  a 
new  trial  ordered,  witii  costs  to  the  appellant  to  abide  the  event  All 
concur. 

IKGRAHAM,  J.  I  concur  with  Mr.  Justice  CLARKE  that,  if  there 
was  any  evidence  tiiat  the  failure  of  the  city's  engineer  to  gfive  a 
certificate  was  either  fraudulent,  arbitrary,  or  unreasonable,  there 
would  be  a  question  for  the  jury ;  but  I  am  in  6ivor  of  reversing  the 
judgment  'upon  the  ground  that  there  was  no  evidence  to  sustain  a 
finding  that  the  refusal  of  the  engineer  to  ^ive  to  the  plaintiff  the  cer- 
tificate which  would  entitle  him  to  an  ad  mterim  payment  was  either 
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fxaudulent,  arbitrary,  or  nnreasonable.  As  these  certificates  are  not 
to  be  made  by  strict  measurement,  but  may  be  made  by  the  engineer 

by  "measurement  or  by  estimation,  or  partly  by  one  and  partly  by  the 
other,  and  it  shall  be  sufficient  if  they  are  approximate  only,  and  es- 
timates strictly  so  called,"  it  is  necessarily  the  judgment  of  the  en- 
gineer as  to  the  amoimt  of  work  completed  that,  the  parties  agree 
shall  determine  his  action.  While  it  may  be  easy  to  imagine  a  case 
where  the  amount  of  work  has  been  so  great  that  no  engineer  could  in 
good  faitii  refuse  to  make  an  estimate  and  give  a  certificate  that  at 
least  $7,000  worth  of  work  under  the  contract  had  been  performed, 
so  as  to  justify  a  finding  that  the  refusal  to  g^ve  a  certificate  was  ar- 
bitrary and  unreasonable,  there  is  nothing  in  this  evidence  to  Justify  a 
finding  that  the  amount  of  work  performed  by  the  plaintiflf  was  so 
clearly  in  excess  of  $7,000  that  the  engineer  could  not  in  good  faith 
determine  that  it  did  not  equal  that  amount.  The  fact  that  subse- 
quently exACt  measurements  disclosed  that  more  than  $7,000  worth 
of  work  had  been  performed  was  hot  sufficient  of  itself  to  sustain  a 
finding  that  such  an  amount  had  actually  been  performed  that  it  was 
arbitrary  or  unreasonable  to  refuse  a  certificate.  No  amount  was  due 
under  the  contract  until  such  a  certificate  had  been  given.  There 
was,  therefore,  no  breach  of  the  contract  because  of  a  refusal  to  pay 
any  sum  of  money  due  to  the  plaintiff  under  it.  The  only  breach  of 
the  contract  that  would  justify  the  plaintiff  in  abandoning  the  work 
was  proof  that  the  engineer  had  fraudulently,  arbitrarily,  or  unrea- 
sonably refused  to  give  a  certificate  which  the  contract  required  that 
he  should  give ;  and  where  by  the  estpress  terms  of  the  contract  the 
question  as  to  whether  or  not  the  certificate  should  be  given  was  neces- 
sarily left  to  the  judgment  and  discretion  of  the  engineer,  more  is  re- 
quired than  to  show  that  the  amount  of  work  done  would  have  justi- 
fied a  certificate.  Facts  must  appear  to  justify  a  finding  that  the  de- 
termination of  the  engineer  was  not  an  honest  exercise  of  his  judgment, 
but  was  arbitrary,  fraudulent,  or  unreasonable. 

Upon  this  evidence,  therefore,  I  think  the  plaintiff  proved  no  cause 
of  action,  and  the  complaint  should  have  been  dismissed. 


McNBVINS  V.  PBUDENTIAIi  ZN8.  GO.  OF  AMERZOA. 

(Supreme  Conrt,  Appellate  Term.   February  7,  1908.) 

L  InsouNOK— Absiohuezit  or  Polzot— Hannxb— Eitbot. 

Unless  otberwlae  specifically  provided,  a  policy  may  be  assigned  in  tlie 
same  manner  as  any  other  diose  In  action,  and  tbe  asaigmiient  may  be 
oral,  and  mere  detlvery,  with  Intent  to  transfer.  No  partlcalar  form 
of  words  Is  necessary,  and  tbe  asst^mnent  may  be  ^tber  fra  a  nUnabto 
eonsideraUon  or  volnntari^  as  a  gift 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  28,  Insurance,  I  484.] 

S.  Samb— Aonons— Tbanbrb  or  Poucr— Etidsnov— Suvnoniicr. 

In  an  action  on  a  policy  of  life  Insurance,  wlilch  provided  no  method 
or  condition  of  asslgnnient,  and  which  provided  for  payment  to  any  one 
ctnmected  by  marriage  to  the  Insured,  or  equitably  entitled  thereto  by  rea- 
son of  having  incurred  expense  for  his  burial,  or  for  any  other  purpose,  It 
appeared  that  on  receipt  of  the  policy  the  Insured  delivered  it  to  plain- 
tiff, his  wife,  saying,  "Take  this  policy  and  pay  on  It"  and  that  plaintiff 
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tbereiUHm  took  tbe  policy,  retained  It.  paid  tbe  pranltuu*  until  bis  deatb, 
and  aloo  paid  his  burial  expenses.  Held,  tbat  tbe  Jury  was  warranted  in 
finding  tbat  there  was  botb  a  gift  and  an  assignment  of  tbe  policy,  and 
tbat  tbe  legal  title  tboreto  rested  In  plalntiCT,  since  as  a  gift  tbe  transfer 
required  no  conaideration,  and  depended  upon  no  agreement,  but  upon  tbe 
Insured's  TOiuntary  act,  and  it  was  accomplished  by  delivery  of  the  policy, 
and  as  an  assignment  the.  transfer  required  no  specific  form  of  words, 
either  oral  or  written,  and  plalntlfl  was  eligible  to  receive  payment  ot  Urn 
Insurance  money. 

[Sd.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  28,  Insaranoe,  i  484.] 

8.  Same— Actions— PLKAoiKG—AsBiGNimNT  op  Powot— Gut. 

The  fact  tbat  plaintiff  alleged  an  assignment  of  tbe  policy  did  not  re- 
quire on  amendment  of  tbe  pleadings  to  caoform  to  the  proofs,  since  a 
sift  Is  a  voluntary  transfer  from  one  to  another  without  consideration, 
and  tbe  difference  betwera  a  gift  and  any  other  asslsnmmit  Is  merely  In 
the  metbod  of  proof. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

Action  by  Annie  McNevms  against  the  Prudential  Insurance  Com- 
pany of  America  on  a  life  insurance  policy.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 

William  O.  Campbell,  for  appellant. 
John  MacGr^r,  for  respondent 

GILDERSLEEVE,  P.  J.  On  or  about  February  5,  1906,  defend- 
ant issued  a  pc^icy  of  insurance  on  the  life  of  one  Luke  McNevins, 
who  was  the  husband  of  the  plaintiff.  This  policy,  among  other  things, 
provided  for  payment  to  any  relative  by  blood  or  connection  by  mar- 
riage of  the  assured  equitably  entitled  thereto  by  reason  of  having  in- 
curred  expense  for  his  burial  or  for  any  other  purpose.  On  receipt  of 
said  policy  the  insured  delivered  the  same  to  plaintiff,  saying:  "Take 
this  policy  and  pay  on  it"  Plaintiff  thereupon  took  possession  of  said 
policy,  retaining  the  same,  and  paying  the  premiums  thereon  until  the 
death  of  the  insured.  She  also  paid  his  burial  expenses.  There  was 
no  assignment  in  writing  of  said  policy  to  plaintiff,  nor  did  the  pc^cy 
by  its  terms  require  a  written  assignment  Defendant  maintains,  how- 
ever, that  plaintiff  had  no  legal  capacity  to  sue  by  reason  of  her  al- 
leged failure  to  prove  an  assignment,  within  the  terms  of  the  allega- 
tion of  the  complaint  that  "on  or  about  the  5th  day  of  February,  1906, 
the  said  Luke  McNevins  duly  assigfned,  transferred,  and  delivered  said 
policy  to  the  plaintiff,"  which  allegation  is  denied  in  the  answer.  No 
motion  was  made  to  conform  the  pleadings  to  the  proof.  Unless  oth- 
erwise specifically  provided,  a  policy  of  insurance  may  be  assigned  in 
the  same  manner  as  any  other  chose  in  action,  and  the  assignment  may 
be  oral  and  by  mere  delivery  witii  intent  to  transfer.  No  particular 
form  of  words  is  necessary,  and  the  assignment  may  be  either  for  a 
valuable  consideration,  or  voluntarily  as  a  gift.  Olmstead  v.  Keyes, 
85  N.  Y.  593 ;  Steinback  v.  Diepenbrock,  168  N.  Y.  24,  62  N.  E.  662, 
44  L.  R.  A.  417,  70  Am.  St.  Rep.  424 ;  Green  v.  Hart,  1  Johns.  580 ; 
Marcus  v.  St  Louis  Mut.  Life  Ins.  Co.,  68  N.  Y.  625 ;  19  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  89;  Smith  v.  Miller,  25  N.  Y.  610;  Griffin  v. 
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Prudential  Insurance  Co.,  43  App.  Div.  499,  60  N.  Y.  Supp,  79;  Trav- 
elers' Insurance  Co.  v.  Grant,  64  N.  J.  Eq.  208,  33  Atl.  1060;  Cohen 
V.  Continental  Life  Ins.  Co..  69  N.  Y.  800.  The  policy  in  question 
makes  no  provision  as  to  any  method  or  condition  of  assignment.  The 
issues  were  submitted  to  the  jury  by  the  learned  court  below  in  a 
charge  to  which  no  exception  was  taken,  and  the  jury  found  for  plain- 
tiff. Defendant  appeals. 

It  seems  to  us  that  the  delivery  of  the  policy  by  the  insured  to  his 
wife,  the  plaintiff,  under  the  circumstances  above  narrated,  authorized 
the  jury  in  finding  that  there  was  both  a  gift  and  an  assignment  of 
the  policy,  and  that  the  legal  title  thereto  vested  in  plaintiff.  Griffin  v. 
Prudential  Ins.  Co.,  43  ^p.  Div.  499,  60  N.  Y.  Supp.  79.  As  a  gift 
the  transfer  required  no  ccmsideration  and  depended  upon  no  agree- 
ment, but  upon  the  voluntary  act  of  the  insured  only,  and  it  was  ac- 
complished by  the  delivery  of  the  policy,  as  above  narrated.  Pickslay 
V.  Starr,  149  N.  Y.  433,  437,  44  N.  E.  163,  33  L,.  R.  A.  703,  62  Am. 
St.  Rep.  740.  As  an  assignment  the  transfer  required  no  specific  form 
of  words,  either  orally  or  in  writing ;  and,  as  already  shown,  the  plain- 
tiff was  a  person  particularly  stated  in  the  policy  to  be  eligible  to  re- 
cave  payment  of  the  sum  due  thereon.  No  neces^ty  was  presented 
for  conforming  the  pleading  to  the  proof.  A  gift  is  a  voluntary  trans- 
fer from  one  to  another  without  ccmsideration,  and  the  difference  be- 
tween the  gift  of  a  policy  and  any  other  assignment  is  merely  in  the 
method  of  proof.  McKenzie  v.  Harrison,  120  N.  Y.  360,  34  N.  E.  458, 
3  L.  R.  A.  367,  17  Am.  St.  Rep.  638 ;  11  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  1004.  The  judgment  is  right,  and  should  be  affirmed,  with  costs. 

Judgment  affirmed  with  costs.  All  concur. 


BIB8EB  V.  CALVERT  CONST.  OO. 
(Bupreme  Court,  Appellate  Term.  Febroaiy  7,  1908.) 

X  OORTBXOTS— MODmO&TIOn— COKKDKUnOll— NKEBBITr. 

Plaintiff  contracted  with  defendant  to  do  the  interlra  trim  work  for  a 

building,  Inclnding  the  windows,  JamiM,  dresserB,  "wardrobes,"  etc.,  and 
the  spectflcatlons  provided  that  he  was  to  furnish  to  each  of  the  bedrooms 
and  chambers,  of  sizes  directed,  "portable  wardrobes."  The  plans  showed 
wardrobes  only  Id  the  servants'  rooms.  After  signing  the  contract  and 
specifications,  defendant  noted  on  a  sketch  of  the  doors  that  wardrobes 
need  not  be  made  for  any  but  servants'  rooms.  Held,  that  the  notation 
by  defendant  on  the  sketch,  If  It  amounted  to  a  modification  of  the  orig- 
inal contract,  was  Ineffectual,  as  being  wltbont  consideration. 

[Ed.  Note.— For  casra  In  point,  see  Cent  Dig.  toL  11,  Contracts,  U  1119- 
1222.J 

■2.  Same— CoNsiKuonoN— BuzLDiNO  Cohtsaoi. 

Under  the  contract  and  specifications,  plaintiff  was  boond  to  famlah 
portable  wardrobes  for  all  the  bedrooms  and  cbamben; 

i.  Appeal— pBOCEEDiHoa  Nor  in  Recobd— Exceptions. 

Error  In  excluding  a  letter  on  trial  may  not  be  considered  on  appeal, 
where  oeltber  the  letter,  nor  any  excq>tion  to  Its  azclnslon,  appears  in  the 
record. 

[Ed.  Note.— -For  cases  In  point,  see  Cent  Dig.  voL  8,  Appeal  and  Error, 
H  2805-5900.1 
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Appeal  from  City  Court  of  New  York. 

Action  by  M.  Gustine  Ricser  against  the  Calvert  Construction  Com- 
pany. From  a  judgment  for  plaintiff  for  part  of  the  amount  claimed, 
and  from  an  order  denying  a  new  trial,  he  appeals.  Judgment  and  or- 
der affirmed. 

Argued  before  GIU)ERSLEEVE,  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 

J.  Sidney  Bernstein,  for  appellant. 

Clarence  L.  Westcott  (Ernest  Hall,  of  counsel),  for  respondent 

PER  CURIAM.  Plaintiff  sued  to  recover  a  balance  of  $1,650, 
which  he  claimed  was  due  him  on  a  cwitract  for  the  furnishing  of  trim 
and  carpenter  work  on  a  building  in  the  city  of  New  York,  and  for 
$178.25  extra  work.  The  extra  work  was  included  in  the  verdict,  and 
the  question  of  extra  work  is,  therefore,  of  no  moment  here.  In  the 
contract  between  plaintifiF  and  defendant,  plaintiff  ^gfreed  to  {»tnride 
tiie  materials  and  perform  the  work  for  tiie  completion  of  the  interior 
trim  for  buildit^  on  the  southeast  comer  of  Riverside  Drhre  and  West 
127th  street,  all  window  jambs  and  trims,  kitchen  dressers,  butler's  pan- 
try dressers,  wardrobes  and  basin  closet,  etc.,  per  plans  and  specifica- 
tions. The  specifications  provided,  under  the  heading  "Wardrobes," 
that  plaintiff  was  to  "furnish  to  each  of  the  bedrooms  and  chambers, 
of  sizes  directed,  portable  wardrobes,  *  *  *  wardrobes  to  be  of 
same  material  as  finish  of  room."  The  plans  call  for  wardrobes  only 
in  the  servants'  rooms,  and  do  not  show  wardrobes  in  any  otiier  room. 
Thereafter,  and  after  the  contract  and  specificatioiis  had  been  agned, 
the  defendant  wrote  on  the  plans: 

"No  stnir  rails;  no  picture  moldliig^  acept  In  serrant^  roMna,  as  marked; 
aa  to  Bt7le  <tf  doors  O.  K.  Calvert  Gonstmctlon  Oo." 

Thereafter  the  defendant  wrote  on  a  sketch  showing  the  doors: 

"Ton  need  mate  no  wardrobes  tor  an7  nxmu  bnt  the  aervanttf  rooma^  u 
shown  on  the  phms." 

The  building  contained  106  bedrooms.  The  plaintiff  did  not  fur- 
nish any  portable  wardrobes.  He  put  wardrobes  annexed  to  the  wall 
in  about  40  rooms.  These  rooms  were  the  servants'  rooms.  Defend- 
ant demanded  portable  wardrobes  for  the  remaining  bedrooms,  and 
the  plaintiff  refused  to  furnish  them.  The  defendant  thereupon  pur- 
chased elsewhere  65  portable  wardrobes,  for  which  he  paid  $15  each. 
No  allowance  on  the  contract  was  ever  made  by  the  plaintiff  for  this 
sum,  or  any  sum  psud  by  defendant  for  the  wardrobes ;  nor  does  it 
seem  that  any  abatement  from  the  full  (X>ntract  price  was  made  by 
plaintiff.  The  learned  court  below  left  to  the  jury  the  questicm  of  the 
value  of  the  65  wardrobes  purchased  by  defendant,  which  they  fixed- 
at  $14  each,  and  thereupon  the  court  directed  a  verdict  for  plaintiff  of 
the  amount  claimed  by  plaintiff,  less  the  value  of  the  wardrobes  soi 
found  by  the  jury. 

Plaintiff  claimed  the  contract  and  specifications  were  ambiguous, 
vague,  and  contradictory  on  their  face,  and,  further,  that  plaintiff  had 
performed  the  contract,  or  that  the  defendant  had  excused  full  per- 
formance.   It  would  seem  that  the  court  below  properly  construed 
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the  specifications  and  contract.  The  contract  referred  specifically  to 
wardrobes,  and  the  specifications  required  plaintiff  "to  furnish  to  each 
of  the  bedrooms  and  chambers,  of  sizes  directed,  porUble  wardrobes." 
The  words  "of  sizes  directed"  plainly  refer  to  tiie  wardrobes,  and  not 
to  the  rooms.  As  the  wardrobes  were  portable,  there  was  certainly  no 
reason  why  they  should  be  shown  on  the  plans  of  the  building,  especial- 
ly when  they  were  sufficiently  described  in  the  specifications  and  re- 
ferred to  in  the  contract.  Defendant's  version  of  Exhibits  H  and  J 
was  that  they  were  signed  on  the  theory  that  plaintiff  had  informed 
him  that  he  could  save  between  $1,500  and  $1,200,  or  about  that 
amount,  by  not  using  portable  wardrobes,  and  said  he  would  get  his 
partner  to  figure  up  and  see  what  it  would  a>st  to  substitute  fixed 
mrdrobes  for  these  portable  wardrobes,  and  what  the  saving  would 
be,  and  in  the  meantime  defendant's  president  had  talked  with  the 
architect  and  decided  to  make  no  change,  and  to  stand  by  the  contract, 
and  so  notified  plaintiff.  These  papers.  Exhibits  H  and  J,  if  they  con- 
stituted anything,  constituted  a  modification  of  the  contract,  made  after 
it  was  signed,  and  therefore  without  consideration  and  void. 

Plaintiff  complains  of  the  ruling  of  the  learned  trial  judge  exclud- 
ing a  letter  written  by  plaintiff ;  but  as  neither  the  letter,  nor  any  ex- 
ception  to  its  exclusion,  appear  in  the  record,  it  is  impossible  even  to 
consider  this  point 

The  ju^^ment  and  order  should  be  afiirmed,  witib  costs. 


PSOPLn  V.  McDONNBIXb 
(Steoben  County  Court   February  1,  190&) 

1.  ISTOXiOATiKa  LiquoBS— liiQUOB  T&x  Ija.w— Violation— iNDioTMEHT—SuFn- 

CIENCT. 

An  indictment  Buffldently  complies  with  Code  Cr.  Proc.  {  275,  reqalrlng 
indictments  to  plainly  and  concisely  state  the  act  constitutli^  the  crime, 
wltbont  unnecessary  repetition,  wliere  it  accuses  defendant  of  "a  misde- 
meanor, to  wit,  a  violation  of  Laws  1896^  p.  73,  a  112.  f  31  (giving  tite 
title  <tf  the  act  and  designating  It  u  *^!bapter  20  of  the  General  Laws, 
called  the  'Uqnor  Tax  Law' "),  and  supplementary  and  amendatory  acts, 
committed  by  defendant  on  a  sped  fled  day  at  a  epecifled  town  by  willfully 
and  unlawfully  otFerlng  and  expoeii^  for  sale,  etc:,  fermented  and  malt 
liqoors  In  quantities  of  leas  than  five  gallons  at  a  time,  to  be  drunk  on 
the  premises,  on  Sunday,  to  a  specified  person  not  a  guest  of  defendant's 
hotel,  contrary  to  the  form  of  the  statute,  etc. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  28,  Intoxicating  liq- 
uors, I  219.J 

2.  Same— DESCBiPTion  of  Liquob. 

Under  Liquor  Tax  Law,  Laws  1896,  p.  47,  c.  112,  |  2,  defining  liquors 
tm  including  fermented  and  malt  liquors,  an  indictment  for  violating  the 
act  chari^ng  a  sale,  etc..  of  "fermented  and  malt  Uqum,"  soffldently 
deocrlbes  the  liquor. 

[Ed.  Not&--For  cases  In  point,  see  Cent  Dig.  vol.  29,  Intoxicating  Liq- 
oon,  H  230-233.] 

I.  Sahx— Dbsiohatioh  or  QvAimTT  Sold. 

Undw  UquOT  Tax  Law,  Laws  18&6,  p.  47.  c.  112,  |  2,  defining  traffic  in 
liquors  within  the  act  as  being  a  sale  ot  Ilqnom  of  less  than  fire  wine 
galknis^  an  indictment  for  violating  the  act,  charging  a  sal^  eta,  ot  for- 
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mented  and  malt  liquors  lu  quantities  of  less  tban  five  gallons  at  a  time, 
flufflclently  states  the  quantity  sold,  etc. 

[Ed.  Note^For  cases  in  point,  see  Cent.  Dig.  vol.  2B,  Intoxicating  Liq- 
uors, §S  234,  235.] 

4.  Saue— Natubb  or  Owwesbe. 

An  Indictment  cbargli^  that  defendant  unlawfully  aokt,  eta,  Intoxleanta 
to  be  drunk  on  the  premlseB  <m  Sunday  to  one  not  a  guest  of  defoulanf  s 
hotel,  alleges  an  unlawful  sale,  etc.,  of  Intoxicants,  and  not  a  failure  to 
comply  with  legal  requirements  respecting  hotels. 

[Ed.  Note^For  cases  In  point,  see  Ceat.  Dig.  toL  29;  Intoxicatlnff  lAq- 
uors.  I  224.] 

5.  Saxb— Tms. 

Under  Liquor  Tax  Law,  Laws  1888,  p.  78,  e.  112,  |  81,  maktog  it  un- 
lawful for  hotel  keepers  to  sell  intoxicants  In  certain  quantities  on  Sunday 
to  those  not  their  guests,  an  indictment  for  such  a  sale  need  not  state 
the  time  of  day  it  was  made. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  toL  28,  Intoxicating  Uq- 
nors,  8  22&] 

8.  InnicTMENT— Join  DEB  or  Counts— Save  Offense. 

An  Indictment  charging  in  one  count  a  violation  of  Liquor  Tax  Law, 
IdiWB  1896,  p.  73,  c.  112,  fi  31,  by  unlawfully  offering  to  sell  intoxicants  on 
Sunday  to  one  not  a  guest  at  defendant's  hotel,  charging  in  another  count 
an  unlawful  sale  to,  and  in  a  third  count  an  unlawful  giving  of  Intoxicants 
to,  the  same  person  on  the  same  day,  Is  not  objectionable  as  charging  more 
12ian  one  otteaae,  but  Is  sufflclmt,  under  Code  Cr.  Proc.  SS  278,  279^  provid- 
ing that  an  indlctmoit  shall  charge  but  one  crime,  but  that  a  crime  may  be 
cbai^d  in  separate  counts  to  have  been  committed  in  a  different  manner 
or  by  different  means,  and  that,  where  the  acts  complained  of  may  consti- 
tute different  crimes,  such  crimes  may  be  charged  in  separate  counts ;  the 
indictment  apparently  being  Intended  to  charge  one  transaction  In  dif- 
ferent ways  to  meet  the  proof. 

[ICd.  Note. — For  cases  In  point,  see  Cmt  Dig.  vol.  27,  IntUctment  and 
InformatlMi,  S§  403,  412.] 

Miles  Mcl>>imell  demurs  to  -an  indictment  for  unkiwfully  selling 
liquors  on  Sunday.  Demurrer  disallowed,  and  defendant  permitted 
to  plead  to  indictment. 

Demurrer  to  an  Indictment  found  by  the  grand  Jury  of  Steuben  county, 
charging  a  violation  of  the  liquor  tax  law  by  selling  liquors  on  Sunday.  The 
indictment  contains  three  counts.  The  first  count  reads  as  follows:  "Hhe 
grand  jury  of  the  county  of  Steuben  Ky  this  indictment  accuse  Miles  McDon- 
nell of  the  crime  of  a  misdemeanor,  to  wit,  a  violation  of  section  31  of  chapter 
112  of  the  Laws  of  1886  of  the  state  of  New  York,  entitled  'An  act  in  relation 
to  the  traffic  In  liquors,  and  for  the  taxation  and  regulation  of  the  same,  and 
to  provide  for  local  option,  constituting  chapter  29  of  the  General  Laws,'  called 
the  'Liquor  Tax  Law,'  and  the  several  acts  supplemental  thereto  and  amenda- 
tory thereof,  committed  as  follows:  The  said  Miles  McDonnell,  on  the  24th 
(lay  of  June,  190ti,  at  the  town  of  Bath,  In  the  county  of  Steuben,  willfully 
aud  unlawfully  did  offer  and  expose  for  sale  fermented  and  malt  liquors  in 
quantities  of  less  than  five  gallons  at  a  time,  to  be  drunk  on  the  premises,  on 
the  first  day  of  the  week,  commonly  called  Sunday,  to  Henry  L.  Wooster,  said 
Heniy  S.  Wooster  not  being  a  guest  of  a  hotel  then  and  there  kept  by  the  said 
Miles  McDonnell,  contrary  to  the  form  of  the  statute  In  such  cose  made  and 
provided,  and  agninst  the  peace  of  the  people  of  the  state  of  New  York  and 
their  dignity."  The  second  count  is  In  all  respects  the  same  as  the  first,  ex- 
cept that  it  alleges  a  sale  and  delivery;  and  the  third  count  is  the  same  as  the 
first  and  second,  except  It  alleges  a  giving  away  of  liquors.  The  first  ground 
of  the  demurrer  Is  that  the  Indictment  does  not  conform  substantially  to  the 
requirements  of  sections  275  and  276  of  the  Code  of  CrliQlnal  Procedure,  in  that 
It  does  not  state  the  kind  or  quantity  of  liquor  alleged  to  have  been  racpmed, 
sold,  or  given  away,  and  it  does  not  stote  whether  the  crime  was  committed  hy 
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such  alleged  offer,  sale,  or  gift,  or  by  tailing  to  comply  with  the  requlrementa 
of  the  law  as  to  a  hotel,  or  by  said  Wooster  not  being  a  guest  wltbin  the  defl- 
nlttona  laid  down  In  said  law,  and  that  tbe  Indictment  does  not  state  the  par- 
ticular time  of  day  of  the  occurrence,  when  the  same  Is  material;  second, 
that  more  tiiau  one  crime  is  charged  within  the  meaning  of  sections  278  and 
2T9  of  tUe  Criminal  Gode.  to  wit,  three  separate  and  distinct  crimes  under  said 
liqow  tax  law,  each  committed  in  a  tUfferent  mannn  and  oa  a  different  occa- 
sion, and  that  In  each  connt  more  than  one  otter,  sale,  or  gift  is  alleged ;  third, 
that  tbe  facts  stated  do  not  constitute  a  crime. 

Edwin  C  Smith,  Dist.  Atty.,  for  the  People. 

James  McCaU  and  Monroe  Wheeler,  for  defendant. 

BURRELL,  J.  As  to  the  first  ground  of  the  demurrer,  the  in- 
dictment contains  the  title  of  the  action,  in  the  proper  court,  and  the 
names  of  the  parties,  as  well  as  a  plain  and  concise  statement  of 
the  crime  charged  and  the  act  constituting  the  crime,  without  un- 
necessary repetition,  as  required  by  section  275  of  the  Code  of  Crim- 
inal Procedure,  and  conforms  strictly  to  section  276.  In  bct»  it  is 
difficult  to  see  how  it  could  more  plainly  or  concisely  state  the 
crime  and  the  acts  constituting  it  than  does  this  indictment,  thus 
challenged.  People  v.  Seely,  105  App.  Div.  149,  93  N.  Y.  Supp.  982 ; 
3  Liquor  Tax  Law  Reports,  566.  As  to  the  kind  of  liquor  so  ex- 
posed, sold,  or  given  away,  the  indictment  alleges  a  sale  or  expos- 
ing or  giving  away  of  "fermented  and  malt  liquors."  That  allegation 
is  exactly  in  the  language  of  the  definition  of  liquor,  as  defined  by 
section  2  of  the  liquor  tax  law.  As  to  the  quantity  alleged  to  have 
been  exposed,  sold,  or  offered,  or  ^ven  away,  the  amount  stated 
in  the  indictment  is  squarely  within  section  2  of  the  liquor  tax  law, 
which  reads  as  follows : 

**Traffld[lng  in  liquors  within  tlie  meaning  ot  tbts  act  Is  a  sale  of  less  than 
fire  wine  gallooa  of  Uquor,"  etc. 

The  indictment  also  states  plainly,  by  appropriate  counts,  that 
this  violation  was  by  a  sale,  or  offering  and  exposing  for  sale,  or 
giving  away  liquors  to  a  man,  whose  name  is  given,  who  was  not  a 
guest  of  the  hotel  kept  by  the  defendant,  and  that  this  occurred  on 
the  first  day  of  the  week,  called  Sunday,  and  the  exact  date  is  given. 
The  allegation  in  the  indictment  is,  not  that  the  defendant  failed  to 
comply  with  the  requirements  of  law  as  to  the  hotel  proper,  but 
that  he  failed  in  the  requirements  of  serving  liquors  in  that  hotel 
to  a  man  to  whom  bv  law  he  as  a  hotel  keeper  had  no  right  to  sell, 
or  offer,  or  expose  tor  sale,  or  g^ve  awa^  liquor.  As  to  the  time 
<d  day  the  sale  was  made,  it  makes  no  difference  whatever.  He  had 
no  right  to  serve  this  or  any  other  man  at  any  hour  of  this  day, 
unless  he  came  within  the  provisions  of  this  law  as  a  guest  in  the 
hotel  of  this  defendant;  and,  the  indictment  plainly  charging  this 
sale  or  exposing  or  giving  away  on  "Sunday  to  a  man  not  a  guest, 
the  time  of  day  of  the  occurrence  is  plainly  immaterial,  and  need 
not  be  stated. 

As  to  the  second  ground  urged  by  the  defendant's  counsel,  that 
more  than  one  crime  is  charged,  we  have  tiiis  to  say:  It  is  very 
plain  that  the  grand  jury  intended  to  charge  but  one  crime  in  the 
indictment,  as  all  three  counts  charge  the  crime  to  have  been  com- 
mitted on  the  same  day  and  with  the  same  person,  whose  name  is 
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given,  in  three  different  ways:  (1)  By  exposing  for  sale;  (2)  by  a 
sale  and  delivery;  and  (3)  by  giving  away  of  the  same  liquor,  to 
the  same  person.  People  v.  Brede,  1  Liquor  Tax  Law  Reports,  174. 
In  a  similar  case  the  court  there  says : 

"This  form  of  pleacllns  Is  peniii88lbl&  Code  Cr.  Proc.  S  270.  Indlctmeot 
la  drawn  ao  as  to  meet  the  evidence  as  It  may  be  brought  oat  on  the  trial*  and 
If  It  shonld  appear  that  the  transaction  was  an  offering  or  exposing  for  sale 
the  first  count  would  be  appropriate ;  If  It  amouats  to  a  sale  and  delivery,  the 
people  will  stand  upon  the  second  count ;  and  If  it  should  appear  to  be  the  giv- 
ing away  of  liquor,  the  third  count  will  suflBce.  •  *  •  The  pleading  Is  un- 
doubtedly proper,  If  It  refer  to  the  same  transaction."  People  r.  Cbarbineao, 
115  N.  Y.  433,  22  N.  B.  271;  People  r.  Wilson,  161  M.  Y.  403,  4fi  N.  B.  862 ;  Peo- 
ple T.  Brede,  suprm. 

In  People  v.  Brede,  lapra,  the  court  further  says: 

"Bnt  the  Indictmoit  is  not  demnmble  for  the  misjoinder  of  two  distinct 
(rffenses,  oniess  It  appears  on  the  face  thereof  •  *  *  that  more  kind  is 
charged  in  the  indictment.  Code  Cr.  Proc.  323.  It  does  not  appear  npon  the 
face  of  the  indictment  that  different  persons  are  referred  to.  and  the  fact  that 
the  indictment  falls  to  state  affirmatively  that  the  unknown  person  In  one  count 
Is  the  same  person  referred  to  In  the  other  counts  does  not  make  the  indict- 
ments  demurrable.  If  any  presumptions  are  to  be  indulged  in,  we  most  assume 
that  the  same  person  was  tutended  to  be  referred  to,  rather  than  a  diilerait 
person" — dtlng  People  v.  Adams,  17  Woid.  476. 

Indeed,  the  indictment  before  us  is  stronger  than  the  indictments  , 
above  mentioned  in  the  Brede  Case ;  for  there  the  name  of  the  per- 
son  to  whom  the  exposing  or  selling  or  giving  away  was  unknown 
to  the  grand  jury,  and  here  in  the  case  at  bar  the  name  is  not  only 
known,  but  given,  and  the  same  name  is  stated  in  each  of  the  three 
counts,  thus  showing  that  the  person  mentioned  in  the  first  count 
is  the  same  person  referred  to  in  the  other  two  counts,  and  that  it 
was  simply  one  transaction,  charged  in  different  ways,  with  a  view 
of  meeting  the  proof  on  the  trial,  and  which  has  been  permissible 
pleading  for  many  years.  Pec^le  v.  Haren,  2  Liquor  Tax  Law  Re- 
ports, 656. 

As  to  the  third  ground,  that  the  facts  stated  do  not  ooostitute 

a  crime,  there  would  seem  to  be  no  force  in  that  objection,  and  it 
has  practically  been  disposed  of  by  the  foregoing.  It  plainly  and 
concisely  states  facts  which,  if  proven,  under  either  of  the  counts, 
would  be  a  violation  of  the  provisions  of  the  liquor  tax  law.  Sec- 
tion 285  of  the  Code  of  Crimmal  Procedure  reads  as  follows : 

"No  indictment  Is  Insufficient  nor  can  the  trial,  Judgment,  or  other  proceed- 
ing thereon  be  affected  by  reason  of  an  imperfection  In  matter  of  form,  which 
does  not  tad  to  prejndice  ct  the  substantial  rights  of  the  defendant  upon  the 
merits." 

There  is  nothing  in  this  indictment  whereby  the  defendant  could 
be  misled  or  his  rights  prejudiced  in  any  manner.  It  charges  him 
squarely  with  the  commission  of  a  misdemeanor,  and  the  acts  which 
constitute  the  same — the  time,  the  place,  and  the  name  of  the  per- 
son to  whom  the  liquor  was  exposed,  sold,  or  given.  It  g^ves  him 
all  the  information  necessary  to  enable  him  to  meet  the  same  on  a 
trial  and  to  prepare  lus  defense. 

The  demurrer  must  therefore  be  disallowed,  and  the  defendant 
permitted  to  plead  to  the  indictment. 

Ordered  accordinelv. 
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(Supreme  Oonrt,  Appellate  Dlrlslon,  Flnrt  Department  Febmary  21,  1006.) 

1.  Pbocbbs— Bbbticik  bt  Pubucatioit— Appzjoation  roB  Obdkb—Aitzdavjt. 
Code  ClT.  Proc.  |  480,  antborlzing  an  order  for  aarrlce  of  sammoni  by 
publication  wbere  It  appears  by  affldavlt  that  plaintiff  baa  been  or  wUi 
be  unable  wltb  doe  diligence  to  make  personal  service  reqalres  tbat  tbe 
Jndge^  and  not  the  affiant,  shall  be  satisfied  that  defendant  Is  a  nonres* 
Ident  and  that  personal  serrioe  cannot  be  mada 

%  MOBTGAOn^FoBMLOSDaB— PBO0B8B— SkBTIOI  BT  POBUOATZOH-^ATPLZOA- 
TIOW  FOB  ObDKB— AmDAVIT— Onxfioif  OF  Affiaft. 

An  affidavit  In  foredosnre  proceedings  showed  tbat  a  rental  siKn  was 
afllxed  to  the  premises  bearing  the  name  of  a  firm  as  agents ;  tbat  affi- 
ant was  told  1^  one  member  of  snch  firm  tbat  be  was  the  owner's  agrat 
In  the  state,  and  that  tbe  owner  was  wltboat  the  state  and  resided  in 
Berlin,  Germany ;  and  that  affiant  knew  of  no  other  source  from  which 
be  coold  gain  Information  reepectlng  the  owner.  Held,  that  tbe  affidavit 
was  sofficlQit  to  authorize  an  order  of  service  by  publication,  and  tbat 
direct  evMoice  ot  defendant's  noiresldaice  and  the  expression  of  affiant's 
belltf  as  to  sndi  nonreeidence  and  Inability  to  make  personal  service  wltli- 
In  the  state  was  unnecessary. 

8.  FBOOBBS— SlBVICn  bt  POBLIOAXIOK-^JVBIBDIOnon— Goixatbbai.  Attaok. 

An  order  tor  service  by  pnbUcatlon  cannot  be  Inq^eadied  eoUaterally, 
If  the  Judge  making  the  order  has  Jnrlsmetlon  to  make  It 
Laui^illn,  dlssentlns. 

Appeal  from  Special  Term. 

Action  by  John  F.  Evans  against  Myer  J.  Weinstein.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN, 
LAUGHLIN,  CLARKE,  and  SCOTT.  JJ. 

Harold  Swain,  for  appellant 
Seth  B.  Robinson,  for  respondent 

SCOTT,  J.  The  defendant  appeals  from  a  ju^fment  awarding 
[daintiff  the  deposit  paid  upon  a  contract  for  the  sale  of  real  estate.  wit£ 
damages.  The  sole  defect  in  defendant's  title,  upon  which  the  plain- 
tiff daims  the  right  to  rescind,  is  that  Clara  F.  Nye,  a  former  owner  of 
the  premises  agreed  to  be  sold,  was  not  served  with  the  summons  and 
complaint  in  a  foreclosure  action  in  1897.  and  that  the  court  did  not 
acquire  jurisdiction  over  her  in  that  action.  The  proof  shows  that  serv- 
ice upon  Mrs.  Nye  was  attempted  to  be  made  by  publication,  and  the 
particular  point  of  the  objection  to  the  title  is  that  the  affidavit  upon 
which  the  order  of  publication  was  granted  was  insufficient.  That  af- 
fidavit was  made  by  a  clerk  in  the  office  of  the  attomesrs  who  acted 
for  plaintiff  in  the  foreclosure  action.  He  swears  that  a  summons  was 
issued  and  placed  in  his  hands  for  service,  and  proceeds  as  follows : 

"Taking  with  me  a  copy  of  the  summons  and  complaint,  I  went  to  the  of- 
fice of  Ware  A  Olbbs,  at  451  Ctolmoboa  avenue  New  York,  and  was  informed 
by  litr.  Ware  personally  that  be  was  ttie  agmt  tax  ttn  defmdant  Nye  In  New 
Torfc.  I  tboi  told  said  Ware  that  I  wlAed  to  serve  said  defmdant  Nye,  and 
was  informed  by  said  Ware  In  snbstance  that  said  Nye  Is  not  a  resident  of 
the  state  of  New  York,  bnt  resides  at  16  Klelst  street  Berlin,  Germany,  and 
is  DOW  without  the  United  States,  He  told  me  that  his  last  communication 
108N.X.8.— 48 
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witb  her  had  been  by  letter  to  her,  addressed  to  15  ElelBt  street,  Berlin,  Ger- 
many, as  her  poet  office  address.  I  know  of  no  other  place  where  I  could  In- 
quire abont  said  Nye,  as  I  have  nothing  to  guide  me  but  the  fact  that  the 
name  of  Wu»  &  Olbbs  awears  on  a  raital  sign  appearing  <m  said  pn^ertr." 

When  analyzed,  this  affidavit  shows :  (1)  That  a  rental  sign  was  af- 
fixed to  the  premises  in  suit  bearing  the  name  of  Ware  &  Gibbs  as 
agents ;  (2)  Uiat  the  affiant  made  inquiries  of  Mr.  Ware,  of  that  firm, 
who  stated  that  he  was  Mrs.  Nye's  agent  in  New  York ;  (3)  that  Mr. 
Ware  further  stated  that  Mrs,  Nye  was  without  the  United  States,  and 
resided  in  Berlin,  Germany;  (4)  that  the  affiant  knew  of  no  other 
source  from  whidi  he  could  gain  any  information  respecting  Mrs.  Nye. 
The  respondent  criticizes  the  afl&davit  because  it  contains  no  averment 
of  the  affiant's  belief  that  Mrs.  Nye  was  a  nonresident,  and  no  statement 
that  "plaintiff  has  been  or  will  be  unable  with  due  diligence  to  serve  the 
defendant  personally  within  the  state."  Code  Civ.  Proc  §  439,  author- 
izes an  order  for  service  by  publication  where  it  appears  by  affidavit 
that  the  plaintiff  has  been  or  will  be  unable  with  due  diligence  to  make 
personal  service  of  the  summons.  What  is  required  is,  not  that  the  af- 
fiant, but  the  judge,  shall  be  satisfied  that  the  defendant  is  a  nonresident, 
and  that  personal  service  cannot  be  made,  even  with  due  dil^fence.  In 
Behnont  v.  Comen,  82  N.  Y.  256,  the  court  said : 

"If  the  affidavit  presented  to  a  Judge  to  whom  application  was  made  for 
such  an  order,  contained  allegations  trading  to  dunr  that  efforts  had  hem 
made  to  find  the  defendant  within  the  state  and  that  he  was  not  there,  the 
Judge  was  by  the  section  before  r^erred  to  vested  with  Jorlaaictlon  to  pas* 
upon  the  gnestion  of  the  sufficiency  of  the  proof  of  these  facts ;  and.  If  the 
proof  satisfied  blm,  neither  his  order  new  the  judgment  based  tberecm  could 
be  Impeached  collaterally." 

In  that  case  the  affidavit  merely  showed  that  the  simimcms  had  been 
placed  in  the  hands  of  the  sheriff  for  service,  and  that  he  had  certified 
that  he  had  been  unable  with  due  diligence  to  find  the  defendant  in  the 
state,  and  the  plaintiff's  attorney  made  affidavit  that  he  had  been  in- 
formed by  another  attorney,  who  had  had  professional  dealings  with 
the  defendant,  that  he  resided  in  another  state.  It  did  not  a[^>ear  what 
efforts,  if  any,  had  been  made  bv  the  sheriff  to  serve  tiie  summons. 
The  order  for  publication  was  upheld. 

In  the  recent  case  of  Kennedy  v.  Lamb,  188  N.  Y.  228,  74  N.  E.  834, 
108  Am.  St  Rep.  800,  the  affidavit  showed  that  a  number  of  defendants 
resided  out  of  the  state,  and  contained  the  allegation,  deemed  so  im- 
portant by  the  respondent,  that  "the  plaintiff  will  be  unable  with  due  dil- 
igence to  make  perscmal  service  of  the  summons  within  the  state."  No 
effort  was  shown  to  serve  the  summons  within  the  state,  and  no  reason 
was  given  for  not  m^ng  the  effort,  aside  from  the  bare  fact  of  non- 
residence.  After  reviewing  a  number  of  cases,  the  court  held  the  af- 
fidavit insufficient,  saying: 

"While  any  evidence  baring  a  legal  tendency  to  show  compliance  with  tbe 
statute,  even  If  Incondu^ve,  would  warrant  the  exerdse  of  Judgment  and 
thus  conf«:  Jurisdiction  to  make  the  order,  in  this  case  there  was  no  evld^ice 
as  to  the  use  of  any  diligence,  or  to  excuse  the  omission  of  effort  to  serve  In 
this  state.  Even  If  the  Judge  reached  a  wrong  conclusion  npon  the  facts  pre- 
sented, so  that  his  order  would  be  set  aside  on  direct  attadc.  still,  if  be  had 
some  legal  evidence  to  act  upon,  the  order  would  be  protected  from  collatemi 
attadc  after  the  entry  of  Jodgment" 
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In  the  case  at  bar  the  judge  had  before  him  proof  of  exactly  what 
had  been  done  in  the  effort  to  make  service,  and  evidence  from  an  ap- 
parently well  informed  and  reliable  source  that  the  defendant  was  actu- 
ally outside  of  the  state  and  beyond  the  seas.  This  was  sufficient  to  en- 
able him  to  form  a  judgment  as  to^the  facts  of  defendant's  nonresi- 
dence,  and  as  to  whether  or  not  due  diligence  had  ht&a.  had^  and  wheth- 
er service  could  be  effected  with  due  diligence.  It  would  have  added 
nothisg  if  the  affiant  had  expressed  his  own  (^nnion  on  these  points. 
It  is  not  a  £atal  objection  that  the  fact  of  nonresidence  is  proven  by  the 
statement  as  to  what  affiant  had  been  told  by  a  person  apparently  in 
possession  of  the  facts,  nor  was  it  necessary  to  produce  direct  evidence 
of  the  fact.  Information  received  from  others  as  to  nonresidence  has 
frequently -been  received  as  competent.  Belmont  v.  Comen,  supra; 
Howe  Machine  Co.  v.  Pettibone,  74  N.  Y.  68.  It  will  be  seen  that  the 
bare  allegation  as  to  "due  diligence/'  without  facts  to  sustain  it,  was 
held  insvdficient  in  Kennedy  v.  Lamb,  supra,  and  the  only  cases  in 
which  such  an  allegation  has  been  held  to  be  important  have  been  those 
wherein  the  affidavit  was  otherwise  insufficient  Carleton  v.  Carleton, 
86  N.  Y.  313 ;  Kennedy  v.  N.  Y.  Life  Ins.  &  Trust  Co.,  101  N.  Y.  487, 
5  N.  E.  774;  McCracken  v.  Flanagan,  127  N.  Y.  493,  28  N.  E.  385,  24 
Am.  St.  Rep.  481.  In  our  opinion  the  affidavit  presented  to.  the  judge 
who  granted  the  order  of  publication  against  Mrs.  Nye  was  sufficient 
to  confer  upon  him  jurisdiction  to  find  that  she  was  a  nonresident  of 
the  state,  and  that  the  plaintiff  had  been  and  would  be  imable  with  due 
dil^ence  to  make  personal  service  upCMi  her.  If  he  had  jurisdiction,  his 
order  cannot  be  impeached  collaterally. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event. 

PATTERSON,  P.  J.,  and  McLAUGHLIN  and  CLARKE,  JJ., 
concur. 

LAUGHLIN,  J.  (dissenting).  I  am  of  opinion  that  the  affidavit  tipon 
which  the  order  for  service  by  publication  was  granted  was  insuffiaent 
to  give  the  court  jurisdicticm.  Sufficient  facts  were  not  shown  upon 
whuA  to. predicate  a  judgment  that  due  dili^^cnce  had  been  tised  and 
that  the  defendant  could  not  be  found  withm  the  jurisdiction  of  the 
court.  It  did  not  appear  that  the  summons  had  been  issued  to  the 
sheriff,  with  directions  to  serve  it,  and  that  it  had  been  returned  with  a 
certificate  that  the  defendant  could  not  be  found ;  nor  did  it  ever  ap- 
pear that  the  directory  had  been  consulted  to  ascertain  whether  or  not 
the  defendant  resided  in  the  city.  It  appears  that  there  was  a  house  on 
the  premises ;  but  it  is  not  shown  that  any  attempt  was  made  to  obtain 
any  information  there  concerning  her  whereabouts.  It  appears  merely 
that  the  clerk  of  the  attorney  for  the  plaintiff  was  of  opinion  that  he 
knew  of  no  source  to  obtain  information  concerning  her  whereabouts, 
except  by  applying  to  real  estate  agents,  who  apparently  had  a  sign  on 
the  premises;  and  jurisdiction  is  sought  to  be  sustained  upon  the  un- 
verified declarations  of  one  of  these  agents.  Even  the  agency  of  the 
real  estate  agents  rests  on  the  declarations  of  one  of  the  members  of 
ttie  firm,  and  on  the  fact  that  they  had  a  sign  upc»i  the  premises.  It 
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was  not  shown  that  the  plaintiff  or  his  attorneys  were  without  knowl- 
edge as  to  the  residence  or  whereabouts  of  the  defendant.  I  think  that 
the  foundation  for  the  service  by  publication  was  not  as  well  laid  as  in 
Empire  City  Savings  Bank  v.  Silleck,  98  App.  Div.  139,  90  N.  Y.  Supp. 
561,  affirmed  180  N.  Y.  541,  73  N.  E.  1123,  where  it  was  held  that  the 
court  did  not  acquire  jurisdiction.  I  am  also  of  the  opinion  that  the 
proof  does  not  come  up  to  the  requirements  of  the  rule  prescribed  in 
Kennedy  v.  Lamb,  182  N.  Y.  »»8,  74  N.  E.  834, 108  Am.  St  Rep.  800. 
It  was  not  shown  by  competent  evidence  that  the  defendant  was  a  non- 
resident, and  there  was  no  competent  evidence  that  she  could  not  by 
the  exercise  of  due  diligence  be  found  within  the  state.  See  Steele 
V.  Raphael,  69  Hun,  626,  13  N.  Y.  Supp.  664 ;  Everett  v.  Park,  34  N. 
Y.  Supp.  827,  note  2  N.  Y.  Ann.  Cas.  58 ;  Mowry  v.  Sanborn,  68  N. 
Y.  153 ;  Steuben  Co.  Bank  v.  Alburger,  78  N.  Y.  252 ;  and  Murphy  v. 
Jack,  142  N.  Y.  215,  36  N.  E.  882,  40  Am.  St.  Rep.  590. 
I  therefore  vote  for  the  affirmance  of  the  ju(^;ment. 


8CHUI/rZ  Y.  VON  DEB  BOBN  et  al. 

(Supreme  Court,  Appellate  Term.   February  7,  190S.) 

JuDQiCBNT— Opining  Default— Delay— Dibcbbtion. 

Motion  to  open  a  final  order  in  favor  of  a  landlord  In  proceedlngB  against 
ble  tenant,  made  six  years  after  such  order,  la  too  late,  and  the  courfa 
discretion  tn  opening  It  is  improperly  exercised ;  the  landlord,  at  the  time 
of  such  order,  baring  been  77  years  old  and  of  reasonably  good  health  and 
clear  mind,  but  his  powers  having  thereafter  bec<»ue  so  Impaired  that  he 
!l8  unable  to  give  any  testimony. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  voL  80,  Judgmoit,  H  300- 
804.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  l^ghth  Dis- 
trict. 

Proceeding  by  Anton  Schultz,  landlord,  against  John  Vot  Der 
Born,  tenant,  impleaded  with  others.  From  an  order  vacating  a  final 
order  by  which  possession  of  the  premises  was  awarded  the  landlord 
for  default  in  pa3mient  of  rent,  the  landlord  appeals.  Reversed. 

See  97  N.  Y.  Supp.  738. 

Argued  before  GILDERSLEEVE.  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 

George  W.  McAdam  (Brainard  Tolles,  of  counsel),  for  appellant. 
Beatty  &  Burlingame  (Robert  C.  Beatty,  of  counsel),  for  respondents. 

PER  CURIAM.  Landlord  by  written  lease  leased  to  the  tenant 
premises  in  the  borough  of  Manhattan.  On  January  4, 1901,  a  petition 
charging  default  in  the  payment  of  rent  for  the  months  of  November 
and  December,  1900,  and  January,  1901,  was  served  on  the  tenant  A 
final  order  was  made  as  follows : 

"The  landlord  appears  on  January  S,  1901,  and  demands  rent,  or  possession 
of  the  premises  within  mentioned  for  nonpayment  of  rent  The  tenant  appears, 
and  time  conwnted  to.  Final  wder  la  therefore  made  this  Bth  day  of  Jaonaxy, 
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1901,  In  favor  of  said  ]aiid]oTd,  awarding  to  satd  landlord  delivery  of  premlaea 
within  described,  by  reason  of  tenant's  nonpayment  of  aald  r&it. 
"Warrant  iBmed  January  14,  190L  Hernum  Bolte^  Jiutloe." 

Thereafter,  and  on  November  24,  1903.  the  tenant  conunenced  an 
action  in  the  Supreme  Court,  (Munty  of  Queens,  against  the  landlord, 
and  alleged  in  his  complaint  that  in  1892,  by  written  lease,  he  had  be- 
come the  lessee  of  tfie  premises  above  referred  to  for  the  term  of  21 
years  from  May  1,  1892;  that  upon  February  1,  1895,  the  lease  was 
modified,  the  l^idlord  agreeing  to  give  plaintiflf  the  privilege  of  pur- 
chasing the  premises  leased  at  any  time  before  January  1,  1900,  for 
$35,000;  that  between  February  1,  1895,  and  January  1,  1900,  the 
plaintiff  had  paid  to  defendant  various  sums,  aggregating  $10,000, 
which  sums  the  landlord  agreed  to  accept  from  Uie  tenant  on  account  of 
said  purchase  price,  wift  the  express  understanding  and  upon  the  ex- 
press agreement  that,  if  tenant  should  not  elect  to  make  said  purchase, 
then  said  sum  should  be  returned  to  plaintiff  with  6  per  cent,  interest, 
or  be  applied  upon  the  rent  under  said  lease;  that  the  time  to  make 
the  election  to  January  1,  1900,  had  expired,  and  that  in  the  year  1900, 
and  subsequentiy,  tenant  had  demanded  the  return  of  said  sum,  or,  in 
default  thereof,  that  the  same  be  ai^lied  upon  the  r»it ;  and  that  land- 
lord had  refused  dther  to  return  said  sum  or  apply  tiie  same  on  the 
rent.  The  answer  of  the  landlord  in  said  action  set  up  the  proceedings 
in  the  Municipal  Court  above  referred  to  as  a  former  adjudication  and 
bar. 

The  pl^ntiff  had  a  verdict ;  but  the  judgment  was  reversed  by  the 
Appellate  Division  of  the  Second  Department  on  the  ground  that  the 
adjudication  in  the  Municipal  Court  was  conclusive  evidence  that  plain- 
tiff owed  the  defendant  the  rent  alleged  to  be  due  in  the  t)etitiQn,  and 
that  the  defendant  had  the  right  to  remove  him  for  the  nonpayment 
thereof,  which  could  not  be  the  case  if  the  defendant  landlord  had 
then  in  his  hands  $10,000  to  be  applied  on  any  rent  due.  Plaintiff, 
tenant,  appealed  to  the  Court  of  Appeals,  giving  stipulation  for  judg- 
ment absolute,  and  the  decision  of  the  Appellate  Division  was  affirm- 
ed. After  this  decision,  tenant,  in  June,  1907,  made  a  motion  to  vacate 
the  final  order  entered  in  the  Municipal  Court. 

Affidavits  show  that  the  landlord  was  77  years  aUd  in  1901,  and  was 
then  of  reasonably  good  health  and  dear  nund;  that  since  then  his 
physical  and  mental  powers  have  become  so  in^>aired  ^at  he  is  un- 
able to  give  any  testimony,  Un^er  these  circumstances  we  think  that 
the  motion  made  in  June,  1907,  to  open  the  default,  if  default  it  was, 
taken  in  January,  1901,  comes  too  late;  and  we  think  that  the  learned 
justice  improperly  eirerdsed  his  discretion  in  making  the  order  appod- 
ed  frcnn. 

The  order  appealed  from  should  be  reversed,  with  costs. 
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MILLAR  V.  NBW  YORK  CITY  RT.  00. 
<Snpreme  Oonrt,  Appellate  INrlsloii,  Flnt  Department  Febnuuy  7.  180&) 

GABaiUff— IWJTTBIBS  TO  PASSEffOraS—NSOUGBITCB— EVIDENCE. 

In  an  action  for  Injuries  to  a  street  car  passenger  while  alighting  from 
a  car  In  craiseqnence  of  the  sudden  starting  thereof,  eridcoice  held  insnffl- 
dent  to  support  a  Judgment  for  plaintiff. 

[Ed.  Note^For  cases  In  poin^  see  Cent  Dig.  toL  9,  Carriers,  H  1807- 
1S14.] 

Appeal  from  Trial  Tenii. 

Actum  by  Mary  Millar  against  the  New  York  Qty  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals.  Reversed,  and  new  tnal 
granted. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN, 
LAUGHUN,  CIARKE,  and  SCOTT,  JJ. 

Bayard  H.  Ames  (Anthony  J.  Ernest,  on  the  brief,  and  James  L. 

Quadcenbush,  of  counsel),  for  appellant 
Gormly  J.  SprouU  (Hugh  M.  Harmer,  of  counsel),  for  respondent. 

CLARKE,  J,  The  plaintiff  was  a  passenger  on  an  open  electric 
south-bound  car  on  the  Second  avenue  line.  Her  claim  is  that  without 
signal  on  her  part  to  the  conductor  the  car  stopped  even  with  the 
house  line  on  die  north  side  of  Fourteenth  street;  that  another  wo- 
man passenger  sitting  in  front  of  her  alighted  from  the  car ;  that  she 
then  attempted  to  do  so,  had  stepped  down  upon  the  running  board, 
and  as  she  was  about  stepping  to  the  street  the  car  gave  a  sudden  jerk, 
and  moved  on,  and  she  was  tJirown ;  that  the  accident  happened  about 
half-past  10  or  20  minutes  of  11  in  the  evening;  that  after  she  fell 
the  car  went  about  a  dozen  yards,  to  the  best  of  her  judgment. 

She  called  one  witness,  who  clumed  to  have  been  a  passenger  who 
was  sitting  on  the  next  to  the  rear  seat,  some  three  or  four  seats  be- 
hind the  plaintiff.  This  witness  testified  that  he  gave  his  name  to  no 
one  at  the  time  of  the  accident ;  that  he  happened  to  be  in  the  case 
because  he  had  seen  in  the  Herald  an  advertisement  for  witnesses,  and 
had  received  $10  a  day  for  his  attendance  upon  a  former  trial,  and 
expected  to  be  paid  for  his  attendance  at  this  one.  He  testified  that 
the  accident  occurred  between  10  and  half-past  10 ;  that  the  car  stop- 
ped just  before  it  arrived  at  Fourteenth  street,  and  after  the  car  had 
come  to  a  full  stop,  and  every  one  else  had  got  off  the  car  at  that  time, 
but  the  plaintiff,  the  car  gave  a  quick  start,  and  lurched  suddenly  to- 
wards the  center  of  Fourteenth  street;  that  she  was  standii^  oa  tiie 
step  or  running  board,  and  had  hold  of  the  upright  support  of  the  car. 
and  while  standing  in  that  position  was  thrown  to  the  street.  She  lay 
there,  and  the  car  proceeded  on  by  the  violence  of  its  own  momentum 
across  the  cross-town  car  tracks  on  Fourteenth  street  The  car  came 
to  a  stop  very  near  the  center  of  Fourteenth  street,  and  remained  diere 
from  7  to  10  minutes. 

The  defendant  called  ten  witnesses,  one  of  whom,  the  motorman. 
was  still  in  the  employ  of  the  company,  and  another,  the  ccmductor,  who 
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was  no  longer  in  its  employ.  The  eight  other  witnesses,  passengers  and 
passers-by  upon  the  street,  were  apparently  disinterested  and  in  no  way 
connected  with  the  company.  With  the  slight  differences  to  be  expect- 
ed from  witnesses  of  different  ciq>acities  and  from  varying  points  of 
view,  the  story  told  by  these  ten  men,  in  substantial  agreement,  is  that 
as  the  car  was  slowii^  down  to  stop  at  tiie  north  side  of  Fourteenth 
street,  which  was  a  transfer  station,  and  before  it  had  come  to  a  stop, 
the  plaintiff  stepped  or  fell  into  the  street ;  that  after  she  fell  the  car 
proceeded  but  a  few  feet,  estimated  by  the  different  observers  at  from 
two  to  six  feet ;  that  it  had  not  stopped  before  she  fell ;  that  it  did 
not  start  up  again  after  it  had  stopp«l  and  before  she  fell ;  and  that 
it  had  not  proceeded  into  Fourteenth  street  at  all,  but  had  stopped  at 
about  the  house  line,  and  was  not  thereafter  moved  until  it  went  on 
downtown. 

Tht  story  told  by  the  plaintiff's  <»ie  witness  to  the  a<^ent  was  not 
only  utterly  at  variance  with  that  told  by  the  defendant's  witoesses, 
in  details  of  time,  location  of  the  accident,  and  subsequent  movement  of 
the  car,  about  which  there  ought  not  to  have  been  disagreement,  if 
these  witnesses  were  testifying  about  the  same  occurrence,  but  was  so 
self-contradictory  and  unsatisfactory  as  to  have  little  wdg^t.  In  cer< 
tain  of  his  statements  he  contradicts  the  testimony  of  the  plaintiff  her- 
self, no  less  than  the  witnesses  for  the  defendant.  While  the  weight 
of  evidence  is  not  to  be  determined  solely  by  the  number  of  witnesses, 
we  are  of  the  <^nion  in  this  case  that  the  verdict  was  contrary  to  the 
great  weight  of  evidence,  and  therefore  that  the  judgment  cannot  stand. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  ^pellant  to  abide  the  event  All 
concuf. 


BTUBLBZ  T.  ALLISON  BJDAI/FZ  CX>.  et  aL 

(BmnoM  Oonrt,  Appellate  Dlvlatoi,  Unrt  D^Mitment  Febmax^  7,  190&) 

1*  Munnnpu  OoBPOunonft-Tms-^Aom  or  Omom  Buiuinio  Depabt- 
lum. 

A  cltjr  la  not  liable  to  a  puaon  Injured  bj  the  coUapw  <tf  a  building  In 
coarse  of  erection,  tbon^  tbe  city  bolldlng  department  approved  defective 
plana 

[Bd.  Note.— For  cans  In  piriiit,  see  Gent  Dig.  voL  86k  Municipal  Oorpo- 
latloni,  f  166&.] 

%  SAXv-OBanuonoir  or  StBin^AHAonTT  BuxLOiiva. 

A  city's  fallnre  to  abate  a  nnlBance,  consisting  of  a  baildlng  rendering 
travel  on  the  street  unsafe,  does  not  render  it  liable  to  a  person  injured 
by  the  collapse  of  the  building  while  he  was  In  It,  and  not  <m  the  street 

&  ItaoLiaaROB— GoiTDinoil  or  BuzLDino. 

The  owner  of  land  has  a  right  to  oeet  a  building  on  Its  land,  and  Is  not 
liable  for  Injuries  to  others,  except  In  case  of  n^Ugence,  or  when  tbe 
damage  is  the  necessary  consequence  or  sprang  from  the  constmctlon. 
when  the  owner  Is  liable  for  a  nulsanoe. 

(Dd.  Not&— For  cases  In  point,  see  Gent  Dig.  vol.  87,  Negligence^  |  BO.} 
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1.  Mi.nsB  aud  Sebtaht— Ihjubies  to  Thud  Pebbon — iKDEPsnDBHT  Oontbact- 

OBS. 

The  owner  of  land  is  oot  liable.  In  tbe  absence  of  Diligence  In  selecting 
an  Ind^Mndoit  contractor  to  erect  a  building,  tor  Injorlee  caused  by  his 
nc^lUgencft 

6.  Appkal— Pbks  UMpnoif s—Wmqht  or  BhnoinoB. 

Where  tbe  defendant  offered  no  erldence,  the  plaintiff,  on  appeal  from  a 
Judgment  In  his  favor,  la  entitled  to  haTe  bla  evldoice  considered  in  tbe 
light  most  fftTorable  to  him. 

6L  N»ijoiwo»— ByiD«iio»-fl  uijioiaMor. 

In  an  action  for  injuries  from  the  collapse  of  a  building  In  course  of 
construction,  evidence  held  insufficient  to  show  that  the  owner  was  neg- 
ligent In  onploylng  extractors,  or  that  the  plans  adopted  were  defective, 
or  that  tbe  owner  supervised  tbe  construction,  bo  as  to  render  It  liable 
for  tbe  injuries. 

[Bd.  Note.^ror  cases  in  point,  see  Cent  Dig.  vt^  ft7.  Negligence^  |  267J 
Appeal  from  Trial  Term. 

Action  by  Harry  Stubley  against  the  Allison  Realty  Company,  the 
dty  of  New  York,  and  others.  From  a  judgment  dismissing  the  com- 
pUunt  as  to  the  dty,  plaintiff  appeals;  and  from  a  judgment  for  plain- 
tiff and  an  order  denying  a  new  trial,  defendant  realty  company  ap- 
peals. Affirmed  on  plaintiff's  appeal,  and  reversed  and  new  trial  or- 
dered on  the  defendant  realty  company's  appeal. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN,  IN- 
GRAHAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

William  N.  Cohen,  for  appellant  Stubley. 
William  J.  Moran,  for  appellant  Allison  Realty  Co. 
Theodore  Connolyi  for  respondent 

Mclaughlin,  J.  The  Alllscm  Realty  Compainr  appeals  from  a 
judgment  in  favor  of  the  plaintiff,  and  the  plaintiff  appeals  from  a 
judgment  dismissing  the  complaint  against  the  city  of  New  York. 
The  complaint  alleges,  in  substance,  that  the  realty  company,  at  the 
time  stated,  was  the  owner  of  a  building  which  was  being  construct^] 
on  the  north  side  of  Fortjr-Sixth  street,  about  205  feet  east  of  Sixth 
avenue,  and  was  engaged  m  supervising  such  construction ;  that  it  had 
let  a  contract  for  the  construction  of  the  metal  framework  of  the 
building  to  the  defendants  Pole  and  Schwandtner,  who  at  the  time 
referred  to  were  engaged  in  carrying  out  the  same ;  that  on  the  2d  of 
March,  1904,  the  plaintiff,  an  em^yi  of  a  third  party,  to  whom  the 
realty  company  had  let  a  contract  to  put  in  the  steam  Stings,  was  at 
work  ia  the  building,  and  while  thus  engaged  the  building  suddenly 
and  without  warning  to  him  collapsed,  and  he  sustained  very  serious 
injuries;  that  the  city  of  New  York  was  authorized,  and  it  was  its 
duty,  to  abate  within  its  limits  all  nuisances  dangerous  to  the  public; 
that  it  had  negligently  and  carelessly  permitted  the  erection  of  said 
building,  which  was  on  the  day  specified,  and  had  been  for  some  time 
prior  tiiereto,  dangerous  and  a  public  nuisance,  of  which  it  had  knowl- 
edge, or  by  the  exercise  of  reasonable  care  should  have  known;  that 
the  collapse  of  the  building  and  the  injuries  to  the  plaintiff  were 
caused  by  the  negligence  and  carelessness  of  the  defendants  in  certain 
specified  particulars  relating  to  the  construction  of  the  .building,  and 
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by  the  further  act  of  the  city  in  allowing  such  nuisance  to  c(mtinue, 
and  by  failing  to  abate  the  same  after  notice  of  its  existence. 

It  is  somewhat  difficult  to  determine  from  the  allegations  of  the 
complaint  whether  the  cause  of  action  attempted  to  be  idl^d  against 
the  city  is  for  negligence  or  nuisance ;  but  inasmuch  as  it  was  contend* 
ed  upon  the  oral  argument  of  the  appeal  by  plaintiff's  counsel,  and  the 
same  contention  is  made  m  the  brief  {M'esnited  by  him,  that  it  is  for  a 
nuisance,  I  shall,  in  disposing  of  the  question  presented,  assume  that  to 
be  the  cause  of  action  alleged.  At  the  trial  no  proof  was  offered  that 
the  plans  and  specifications  of  the  building  as  approved  by  the  build- 
ing department  were  defective,  or,  if  so,  to  such  an  extent  that  the 
construction  of  tiie  building  itself  would  necessarily  result  in  a  nui- 
sance, either  public  or  private.  The  plans  and  specifications  were  not 
put  in  evidence,  and  if  they  had  been,  and  it  had  appeared  therefrom, 
or  from  other  evidence,  tiiat  they  were  defective,  Hie  action  of  the 
building  department  or  the  officers  connected  therewith  in  approving 
the  same  would  not  have  rendered  the  city  liable.  The  buildmg  de- 
partment is  not  an  administrative  department  of  the  city.  It  is  a 
bureau  created  by  statute  to  perform  a  public  service,  in  which  the 
city  itself  has  no  private  interest,  and  from  which  it  derives  no  special 
benefit  or  advantage  in  its  corporate  capacity,  and  for  any  neglect,  ei- 
ther of  omission  or  commission  on  the  part  of  the  officers  connected 
with  such  bureau,  the  city  is  not  liable.  Maximilian  v.  Mayor,  62  N. 
Y.  160,  20  Am.  Rep.  468 ;  Fire  Ins.  Co.  v.  tillage  of  Keeseville,  148 
N.  Y.  46,  42  N.  E.  405,  80  L.  R.  A.  660,  61  Am.  St  Rep.  667;  Mc- 
Guinness  v.  Allison  Realty  Co.,  46  Misc.  Rep.  8,  93  N.  Y.  Supp.  267, 
affirmed  111  App.  Div.  926,  97  N.  Y.  Supp.  1141 ;  Connors  v.  Mayor, 
11  Hun,  439.  In  Conner's  v.  Mayor,  supra,  the  action  was  brought 
against  the  city  to  recover  damages  for  injuries  sustained  by  the  plain- 
tiff's intestate  by  the  fall  of  a  building.  It  app^red  that  tiie  building 
had  been  practically  coosumed  fire,  and  to  such  an  extent  that  the 
walls  became  tmsafe.  One  of  the  walls  subsequently  fell  upon  the 
intestate,  and  so  injured  her  tiiat  she  died.  The  court  held  that  the 
duty  of  examining  the  building  and  structure  after  the  fire  was  vested 
in  tiie  department  of  buildings,  and  that  the  officers  and  agents  there- 
of were  not  the  agents  of  the  city,  for  which  reason  it  was  not  liable. 

But  it  is  contended  that  the  building,  by  reason  of  the  defective  ma- 
terials used  and  the  methods  adopted  in  construction,  was  a  public 
nuisance,  because  it  was  a  menace  to  persons  using  the  public  street 
upon  which  it  abutted;  that  this  fact  was  or  should  have  been  known 
to  the  city,  and,  unce  it  was  obligated  to  keep  the  streets  in  a  reason- 
ably safe  condition  for  public  travel,  it  bec»ne  liable  to  any  person 
who  sustained  injuries  from  the  collapse  of  the  building,  even  tiiough 
such  person  was  not  at  such  time  upon  the  street  The  building  at  the 
time  of  the  collapse  had  reached  a  height  of  120  feet  above  the  street. 
It  stood  entirely  upon  private  property.  The  entrance  to  it  was  5  or  6 
feet  from  the  nearest  edge  of  the  sidewalk.  The  street  upon  which 
h  abutted  was  between  50  and  60  feet  wide,  and  the  sidewalk  about 
16  feet  If  it  be  assumed  that  the  condition  of  the  structure,  imme- 
diately pr^eding  its  collapse,  was  such  that  it  did  in  fact  imperil  the 
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safety  of  persons  using  the  street,  I  am  unable  to  see  upou  what  prin- 
ciple of  law  the  city  can  be  held  liable.  It  did  not  fall. into  the  street, 
and  no  person  therein  was  injured.  The  plaintiff  was  at  work  in  the 
building  when  it  fell.  The  city  cannot  be  held  liable  for  a  failure  to 
pass  an  ordinance  relating  to  the  constructicm  of  buildii^s  which  would 
have  prevented  the  collapse,  or,  if  such  had  beoi  passed,  for  a  failure 
to  enforce  the  same.  Landau  v.  City  of  New  York,  180  N.  Y.  48,  72 
N.  E.  631,  105  Am.  St.  Rep.  709 ;  Leonard  v.  City  of  HomcUsville,  41 
App.  Div.  106,  68  N.  Y.  Supp.  266.  In  Leonard  v.  Citjr  of  Homells- 
ville,  supra,  the  plaintiff  was  mjured  by  a  rifle  bullet  which  rebounded 
from  the  target  of  a  shooting  gallery  abutting  on  the  street.  For  some 
time  previous  the  shooting  gallery  and  target  had  been  in  the  same 
condition  and  endangered  the  safety  of  persons  using  the  street,  was 
a  public  nuisance,  and  was  known  to  the  city.  It  had  the  power  to 
abate  the  nnisance  but  failed  to  do  so.  Says  Mr.  Justice  McLennan : 

"ABsmnlng  that  the  evidence  establlihed,  ob  against  the  defendant  city, 
that  a  nuisance  to  Its  knowledge  existed  upon  private  property  adjacent  to  a 
public  street  of  such  a  character  as  to  make  It  dangerous  for  persons  to  go  up- 
on or  travel  over  su^^h  street,  that  the  city  had  power  to  abate  such  a  nuisance 
that  It  failed  to  exerdae  such  power,  and  that  by  reason  of  such  f&llore  the 
pliilntlff  sustained  the  Injury  complained  of,  la  the  defendant  liable?" 

The  learned  justice,  after  a  consideration  of  numerous  authorities 
bearing  upon  the  subject,  reached  the  conclusion  that  the  question  pro- 
pounded should  be  answered  in  the  negative.   He  said : 

"Ttie  conclusion  Is  reached  that  a  municipality,  authorized  by  Its  charter  or 
by  general  statute  to  suppress  a  nuisance  wholly  upon  private  property,  le  not 
liable  to  a  person  who  Bustalns  injury  by  reason  thereof,  because  of  the  fact 
that  such  municipality  failed  to  pass  an  ordinance  prohibiting  the  same,  or 
failed  to  enforce  such  ordinance  If  passed,  notwithstanding  Its  continuance  ren- 
dered travel  upon  a  public  street  of  such  municipality  dangerous  and  unsafe" 

In  James*  Adm'r  v.  Trustees  of  Harrodsburg,  86  Ky.  191,  3  S.  W. 
135,  7  Am.  St  Rep.  589,  the  intestate,  while  traveling  upon  a  public 
street,  was  struck  by  a  stone  thrown  from  adjacent  private  property 
where  blasting  was  carried  on,  to  the  knowledge  of  the  officers  of  the  de- 
fendant. It  was  held  that  the  failure  of  the  corporation  to  provide 
the  means  of  abating  a  nuisance,  altogether  on  private  property,  or  the 
omission  of  its  officers  to  abate  it  when  the  means  are  furnished,  p^ves 
no  right  of  action  against  the  corporation  to  those  who  are  injured 
by  its  n^lect  of  duty. 

In  HubbeU  v.  City  of  "V^roqua,  67  Wis.  343,  80  N.  W.  847,  58  Am. 
Rep.  866,  the  plaintiff,  while  traveling  upon  a  public  street,  was  in- 
jured by  a  bullet  fired  from  a  tent  located  on  private  property.  It 
was  held  that  a  recovery  could  not  be  had ;  the  court  saymg : 

"Persons  erecting  such  structures  near  a  public  highway,  If  they  erect  or 
maintain  them  In  surb  manner  as  to  interfere  with  the  safety  of  persons  travel- 
ing audi  highway,  may  be  answerable  for  any  damage  caused  1^  the  existence 
of  such  atroetures  to  persons  traveling  such  highway ;  but  tbey  do  not  cauU- 
tute  an  Insufficiency  of  the  highway  itself,  within  the  meaning  of  the  statute, 
so  as  to  render  the  town,  city,  or  village  in  which  tlwy  are  situated  liable  for 
the  damage  caused  by  their  exietence." 

In  Cain  v.  City  of  Syracuse,  95  N.  Y.  83,  it  was.  held  that,  not- 
withstanding the  city  by  its  charter  had  power  to  demoli^  walls  of 
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buildings  within  its  limits  which  had  become  dangerous  by  reason  of 
fire,  its  failure  to  exercise  such  power,  by  reason  of  which  plaintiff, 
who  was  in  an  adjoining  building,  and  not  upon  the  street,  was  in- 
jured, did  not  make  the  aty  liable.  The  city,  of  course,  is  obligated  to 
keep  its  public  streets  in  a  reasonably  safe  condition  for  public  travel 
Its  obligation,  however,  in  this  respect,  is  to  persons  using  such 
streets,  and  not  to  those  engaged  in  a  private  enterprise  upon  private 
property.  Here  the  plaintiff,  while  he  may  have  used  the  street  in 
going  to  and  from  the  building,  was  not  in  it  at  the  time  the  building 
collapsed  and  he  was  injured. 

It  is  a  somewhat  startling  proposition,  and  to  which  I  am  not  ready 
to  assent,  in  the  absence  ox  controlling  authority  on  the  subject,  that 
because  a  building  in  the  course  of  erection  by  a  private  person,  en- 
tirely upon  private  property,  may  fall,  and  by  reason  thereof  possibly 
be  a  menace  to  persons  using  the  public  streets,  the  municipality  there- 
upon becomes  liable  to  respond  in  damages  for  the  injuries  sustained 
by  persons  at  work  in  the  building  at  the  time  it  falls.  My  conclusion 
is  that  the  complaint  against  the  city  was  properly  dismissed,  and  that 
the  judgment  to  that  etiect  should  be  affirmed. 

The  appeal  of  the  Allison  Realty  Company  presents  a  somewhat  dif- 
ferent question.  It  was  the  owner  of  the  real  estate,  and  had  entered 
into  a  contract  with  the  defendants  Fole  &  Schwandtner  for  the  con- 
struction of  the  metal  framework  of  the  building.  It  had  a  right  to 
construct  a  building  upon  its  own  land,  and  in  doing  so  did  not  sub- 
ject itself  to  liability  for  damage  to  others,  except  upon  the  theory 
of  negligence,  unless  such  damage  was  the  necessary  consequence  of 
or  sprang  from  the  construction  itself,  in  which  case  it  might  be  held 
Uable  for  a  nuisance.  Bohan  v.  P.  J,  G.  L.  Co.,  122  N.  Y,  18,  25  N.  E. 
246,  9  L.  R.  A.  711;  McKeon  v.  See,  61  N.  Y.  300,  10  Am.  Rep.  66i». 
Having  the  right  to  construct  the  building,  it  a>uld  do  so  itself  or 
through  an  ind^ndent  contractor,  and  if  it  chose  the  latter  it  could 
not  be  made  liable  for  his  negligence,  providing  it  was  free  from  neg- 
ligence in  making  the  selection.  It  is  well  settled  that  where  an  owner 
of  real  estate  employs  a  competent  contractor  to  erect  a  building  there- 
on, and  exercises  due  care  in  providing  him  with  suitable  plans  and 
specifications  for  the  construction,  and  assumes  no  control  or  super- 
vision over  the  work,  he  is  not  liable  for  the  negligence  of  the  con- 
tractor, either  in  the  selection  of  the  materials  or  the  execution  of 
the  work  itself.  Burke  v.  Ireland,  166  K.  Y.  305,  69  N.  E.  914;  Hex- 
amer  v.  Webb,  101  N.  Y.  377, 4  N.  £.  7fi6,  54  Am.  Rep.  703.  If,  how- 
ever, the  construction  of  the  building  itself  were  a  nuisance,  then  he 
could  be  held  liable,  irrespective  of  the  contractors'  negligence;  and 
this  upon  the  theory  that  one  who  participates  in  the  creation  of  a 
nuisance,  or  in  maintaining  it,  does  an  unlawful  act,  and,  if  damage  be 
sustained  in  consequence,  then  liability  attaches.  Ahem  v.  Steele, 
115  N.  Y.  203,  22  N.  E.  193,  6  L.  R.  A.  449.  12  Am.  St.  Rep.  778 ; 
Finkelstein  v.  Huner,  77  App.  Div.  4S4,  79  N.  Y.  Supp.  334,  affirmed 
179  N.  Y.  648,  71  N.  E.  1130;  Uggla  v.  Brokaw,  U7  App.  Div.  686, 
lOa  N.  Y.  Supp.  867. 

Here,  as  in  the  oxnplaint  against  the  city,  the  plaintiff  contends  that 
the  acti<»i  is  to  recover  damages  for  a  nuisance,  and  not  ior  negli- 
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gence.  The  conclusion  at  which  I  have  arrived  renders  It  tmnecessafy 
to  determine  whether  the  contention  is  well  founded  or  not,  because 
in  either  case  I  do  not  see  how  the  judgment  can  be  sustained.  At  the 
trial  no  proof  was  offered  on  behalf  of  the  realty  company,  and  the 
plaintiff  is  entitled  to  have  the  evidence  presented  in  his  behalf  con- 
sidered in  the  light  most  favorable  to  him,  and  every  material  fact 
which  such  proof  tends  to  establish,  or  which  can  legitimately  be  in- 
ferred therefnnn,  must  be  deemed  established  in  his  favor.  Giving  to 
the  plaintiff  the  benefit  of  this  rule,  I  do  think  iht  proof  set  out 
in  the  record  before  us  established  a  cause  of  action  in  his  favor 
against  the  realty  company.  No  proof  was  offered  that  the  contractors 
were  not  thoroughly  competent  to  do  the  work  which  they  undertook. 
Neither  the  plans  and  specifications  for  the  building,  nor  the  contract 
of  the  realty  company  with  the  contractors,  was  introduced  in  evidence, 
so  that  it  is  impossible  to  determine  what  the  plans  and  specifications 
or  the  terms  of  the  contract  were.  It  did  appear,  however,  from 
plaintiff's  witness  Parsons,  that  in  his  opinion  the  building  collapsed 
because  "it  was  so  joined  ti^^er  that  it  has  no  lateral  support  from 
the  structure  itself.  The  effect  of  this  fault  in  the  design  was  to  make 
the  columns  act  as  long  columns."  But  his  testimony  was  not  based 
upon  any  information  which  he  derived  from  a  study  of  the  plans,  and 
he  admitted  that  thiS:  was  a  common  method  of  construction.  Plain- 
tiff's witness  French,  an  inspector  in  the  building  department,  testified: 

"I  wi«<«HF  tba  plans  at  the  start-off  of  the  building.  They  were  filed  la 
the  offlcew  •  •  •  Tbon  plans  were  at  that  time  on  file  In  tiie  ofllce  of  the 
building  department.  I  noticed  no  partlcalar  d^ects,  simply  what  Is  geaieaMy 
noted  In  all  bnlldlnge  In  the  course  of  their  orectlon,  sodi  aa  bolting,  etc." 

Just  what  the  witness  meant  by  the  use  of  the  words,  "such  as  bolt- 
ing, etc"  is  not  apparent;  but  it  is  clear  that  he  referred,  not  to  the 
plans,  but  to  the  work  of  construction.  This  witness  also  testified,  as 
did  another,  that  the  plans  and  specifications  had  been  approved  by  the 
building  department  This  constitutes  substantially  all  ine  proof  which 
was  offered  as  to  the  plans  and  specifications,  and  it  rebuts,  rather  than 
warrants,  a  conclusion  that  they  were  defective. 

The  complaint  alleged  that  tiie  realty  company,  notwithstanding  it 
had  let  a  contract  for  the  construction  of  the  building,  supervised  its 
construction.  No  proof  whatever  was  offered  tending  to  establish  this 
allegation.  The  foreman  employed  by  the  contractors  gave  the  oaiy 
evidence  bearing  on  the  aubject,  and  this  was: 

"Both  Mr:  Pole  and  Mr.  Sdiwandtner  were  on  the  bnlldliig  at  that  time  dt 
and  on  through  the  week,  me  la  alao  tme  of  Mr.  Allison." 

Who  Mr.  Allison  is  does  not  appear;  nor  does  it  appear  that  he 
was  in  any  way  conn^ited  with  the  Allison  Realty  Company,  or  that 
he  ever  assumed  to  direct  or  superintend  tiie  erection  of  the  building. 
Simply  because  a  person  happens  to  have  a  name  which  correspcmds 
in  part  to  the  name  of  a  corporation  falls  far  short  of  establishing 
that  such  person  is  an  officer  of  the  corporation,  or  is  authorized  to  or 
can  bind  it  by  any  act  of  his.  No  proof  was  offered  that  the  contract- 
ors were  incompetent,  or  that  the  realty  company  did  not  exercise 
due  care  in  entering  into  the  contract;  nor  was  any  proof  offered  to 
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the  effect  that  the  realty  company  or  any  one  else  consider^  the  build- 
ing unsafe,  except  that  it  did  appear  that  a  short  time  before  the  build- 
ing collapsed  it  was  noticed  by  the  contractors,  or  scnne  of  the  persons 
in  their  employ,  to  be  out  of  plumb,  and  was  inmiediately  drawn  back 
into  plumb ;  but  it  did  not  appear  that  the  realty  company  ever  had 
knowledge  of  this  fact 

At  the  close  of  the  trial,  therefore,  the  evidence  tended  to  establish, 
so  far  as  tiie  realty  company  was  concerned,  the  following  facts :  That 
the  plaintiff  was  injured  while  at  woric  on  the  building,  by  reason  of 
its  collapse ;  that  the  buildii^  was  being  constructed  by  independent 
contractors,  who,  so  far  as  appears,  were  ccmipetent;  that  the  plans 
and  specifications  for  the  construction  of  the  building  had  been  ap- 
proved by  the  building  department  of  the  city,  and  no  defects  appeared 
therein ;  that  the  realty  company  did  not  superintend  the  erection  of 
the  building  or  exercise  any  control  over  the  contractors,  nor  did  it 
have  any  Imowledge  that  prior  to  its  collapse  it  was  in  a  dangerous 
condition  or  liable  to  fall.  Under  such  circumstances  I  do  not  think 
a  cause  of  action  was  proved  against  the  realty  company,  and  the  find- 
ing of  the  jury  to  the  contrary  is  against  the  evidence.  If  the  owner 
had  been  constructing  the  building  itself,  or  superintending  the  con- 
struction, then  it  is  possible  that  it  would  be  liable  under  the  rule,  "res 
ipsa  loquitur."  Mullen  v.  St.  John,  57  N.  Y.  567,  15  Am.  Rep.  630 ; 
Griffen  v.  Manice,  166  N.  Y.  188,  59  N.  E.  925,  52  L.  R.  A.  922,  82 
Am.  St  Rep.  630.  But  when  it  appeared  that  the  building  was  being 
ccmstructed  by  independent  contractors,  over  whom  the  owner  had 
no  control,  that  rule,  as  against  the  owner,  did  not  apply.  Cross  v. 
Koster,  17  App.  Div.  40S,  46  N.  Y.  Supp.  Slff;  Hexamer  v.  Webb, 
supra. 

I  am  of  the  opinion,  therefore,  that  the  judgment  dismissing  the 
complaint,  so  far  as  the  city  is  concerned,  should  be  affirmed,  with 
costs,  and  the  judgment  against  the  realty  company  and  the  order  de- 
nying a  motion  for  a  new  trial  should  be  reversed,  with  costs  to  it  to 
abide  the  event  of  the  action.  . 

INGRAHAM,  LAUGHLIN,  and  HOUGHTON,  JJ.,  concur. 
PATTERSON,  P.  J.,  concurs  in  the  opinion  so  far  as  it  rdates  to  the 
city,  and  in  the  result  as  to  the  Allison  Realty  Company. 


PBOPLE  V.  McOLBLIiAN  et  al. 
(Bnpreme  Court,  Appellate  Dlvlsloii,  First  Department  Febmaxy  7,-1908.) 

1.  IlLiorioii8--<X>innBrF— CoiiFi.unT--SuFncxERaT. 

In  quo  warranto  to  try  title  to  an  office  In  a  city  divided  Into  nearly 
2,000  election  districts,  the  complaint  allei^ng  every  kind  of  possible  fraud 
and  mistake  to  have  been  committed  In  eacb  and  every  of  these  districts, 
was  iDBufflelent,  and  presented  a  proper  case  for  a  bill  of  particulars  ap- 
prising defendant  as  to  what  particular  districts  It  was  expected  to  show 
that  fraud  or  error  was  perpetrated,  and  the  nature  of  the  fraud  or  er- 
ror claimed  to  have  occurred  in  each  district 

[Bd.  Note.~For  cases  in  point,  we  Cent  Dig.  vol.  18,  Elections,  f  268.] 
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2.  Saw— RECOimT  of  Vote& 

In  quo  warranto  in  which  It  la  desired  to  open  ballot  boxes  to  tecount 
or  scnttlnlce  the  contents,  before  such  boxes  csn  be  opened,  It  must  be- 
abown  with  reasonable  certainty  that  they  had  bean  kept  undisturbed  and 
Inviolate 

3.  Samb. 

Before  any  ballot  box  can  be  opened  for  a  recount,  there  must  be  pre- 
liminary evidence  tffpdl"g  to  abow  some  miseondnct  (unlssion,  or  error 
with  respect  to  the  counting  or  returns  fran  tbe  election  district  In  whicb 
the  box  was  used. 

4.  Baioi— Appeal. 

In  quo  warranto  proceedings  to  try  title  to  an  office,  the  court  ordered 
plaintiff  to  file  a  bill  of  particulars,  from  wblt^  order  no  appeal  was  tak- 
en. On  plaintiff's  failure  to  comply  with  such  order,  defendant  subse- 
quently moved  that  plaintiff  be  precluded  from  giving  any  evidence  of 
tbe  allegations  contained  In  certain  subdivisions,  and  from  an  order  de- 
nying this  motion  defendant  appealed.  Held  that,  the  action  being  one 
of  public  Interest  and  Importance,  tbe  original  order  might  be  reviewed. 

Sl  Same— G0UFI.AI11T. 

In  quo  warranto  to  try  title  to  an  office,  while  plaintiff  should  vedfy 
tbe  districts  In  whldi  It  Is  claimed  that  frauds  and  Irregularttles  occurs 
red  and  should  be  limited  In  his  proof  to  the  districts  so  q>eclfled,  he- 
should  not  be  required  in  advance  to  state  what  will  be  dlackwed  upon  a 
scrutiny  of  tbe  ballota,  as  to  tbe  actual  state  of  the  votes  In  eaiai  district 
[Bd.  Note^For  casee  In  point,  see  Gent  Dig.  vol.  iS,  Blectlons,  I  268.1 
(L  Sau. 

In  quo  warranto  to  try  title  to  an  office,  a  paragraph  In  the  complaint 
alleging  that  mm  were  permitted  to  vote  for  defendant  who  bad  not  reg- 
istered, that  men  were  permitted  to  vote  and  did  vote  more  than  once  for 
defendant,  said  votes  being  counted  as  legal  votes  for  him  and  so  includ- 
ed in  the  returns,  without  giving  any  particulars,  was  Insufficient,  and, 
on  plaintiff's  failure  to  furnish  a  bill  of  particulars  as  required  by  an 
order  of  court,  he  should  be  precluded  from  giving  evidence  relatlve- 
tbereta 

[Ed.  Note^For  cases  in  point,  see  Cent  Dig.  voL  18;  Elections,  H  267,. 
968.] 

Appeal  from  Special  Term. ' 

Quo  warranto  by  the  people  of  the  state  of  New  Yoric  against  George^ 
B.  McClellan,  impleaded  with  William  R.  Hearst.  From  an  order  deny- 
ing the  motion  of  defendant  McClellan,  he  appeals.  Reversed. 

See  66  Misc.  Rep.  123, 106  N.  Y.  Supp.  200. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN^ 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Eugene  L.  Richards,  Jr.,  for  appellant 
Clarence  J.  Sheam,  for  the  People. 

SCOTT,  J.  The  defendant  McQellan  appeals  from  an  order  denying^ 
his  motion  that  the  Attorney  General,  representing  the  plaintiffs,  be 
precluded  from  giving  any  evidence  of  the  allegations  contained  in  par- 
agraph or  subdivision  6  of  the  amended  and  supplemental  complaint; 
that  he  be  required  to  more  fully  comply  than  he  had  done  with  the  or- 
der of  October  31,  1907,  by  giving  further  particulars  of  the  allegations 
contained  in  paragraphs  5,  7,  and  8  of  the  amended  and  supplemental 
ounplaint;  that  he  be  required  to  give  further  particulars  of  the  all^a- 
tions  contained  in  paragraph  5  of  said  complaint ;  and  that,  in  de&ult  of 
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giving  such  particulars,  he  be  precluded  iroai  giving  any  evidence  of 
any  miscount  of  votes  in  any  election  district  respecting  which  full 
particulars  are  not  delivered.  The  action  is  in  quo  warranto  brought 
by  the  Attorney  General  upon  his  own  initiative,  without  the  interposi- 
tion of  any  relator,  and  has  for  its  purpose  the  ousting  of  the  appellant 
from  the  office  of  mayor  of  the  city  of  New  York,  and  the  instillation 
into  that  office  of  the  defendant  Hearst,  who  did  not  appear  on  the  mo- 
tion below,  and  takes  no  part  in  this  appeal.  The  amended  and  sup- 
plemental complaint  above  referred  to,  which  is  unverified,  charges  that 
at  the  general  election  held  in  the  of  New  York  on  November  7, 
1905,  for  the  purpose  of  electing  a  mayor  for  the  city,  various  frauds, 
irregularities  and  mistakes  were  committed  in  "each  and  every  dis- 
trict" in  the  said  city.  It  is  alleged  (par.  4)  that  ballots  which  were  law- 
fully marked  and  cast  for  Hearst  for  the  said  office  of  mayor  were 
counted  as  having  been  lawfully  cast  for  McClellan,  and  so  included  in 
the  returns ;  that  (par.  5)  ballots  illegally  marked  either  in  the  circle  at 
the  head  of  the  Democratic  column  (in  which  McClellan's  name  ap- 
peared), or  in  the  voting  space  in  front  of  the  name  of  McClellan,  and 
by  reason  of  said  marking  iU^;al  and  vdd,  were  counted  as  lawful  bal- 
lots in  favor  of  McClellan,  and  so  included  in  the  returns ;  that  (par.  6) 
men  were  permitted  to  vote  for  McClellan  who  had  not  registered,  and 
men  were  permitted  to  vote  and  did  vote  more  than  once  for  McClel- 
lan, said  votes  being  counted  as  legal  votes  for  McClellan,  and  so  in- 
cluded in  the  returns;  that  (par.  7)  the  election  inspectors  failed  and 
omitted  to  count  and  return  as  cast  ballots  that  were  lawfully  marked 
and  cast  for  Hearst ;  that  votes  were  entered  and  embodied  m  the  re- 
turns as  having  been  cast  for  McClellan  which  had  not  been  voted  and 
cast  at  all  It  is  obvious  that  this  complaint  afforded  no  information  to 
the  present  appellant  as  to  what  he  would  be  required  to  meet  wlien 
the  case  came  to  trial,  and  consequently  afforded  him  no  opportunity 
to  properly  prepare  for  trial.  A  proper  case  was  therefore  presented 
for  a  bill  of  particulars  (People  ex  rel.  Swinburne  v.  Nolan,  10  Abb. 
N.  C.  271),  and  upon  appellant's  motion  such  a  bill  was  ordered  on  Oc> 
tober  31, 1907.  The  Attorney  General  made  no  attempt  to  comply  with 
this  order  within  the  time  prescribed  therein,  nor  until  a  motion  was 
made  by  appellant  on  December  4, 1907,  that  he  be  precluded  from  giv- 
ing any  evidence  concerning  the  matters  respecting  which  particiUars 
had  been  ordered  to  be  furnished.  Upon  this  motion  an  order  was  made 
opening  the  default  of  the  Attorney  General,  and  giving  him  further 
time  to  serve  a  bill  of  particulars,  and  providing  that  he  should  be  pre- 
cluded from  giving  evidence,  unless  within  a  time  stated  in  the  order 
he  should  make  and  serve  the  verified  bill  of  particulars  directed  by  the 
order  of  October  81,  1907.  In  respmse  to  that  order,  he  served  a  bill 
of  particulars  which  covers  many  printed  pages,  but  which  does  not 
fully  comply  with  the  requirements  of  the  order  of  October  31,  1907. 
It  is  quite  manifest  that  if  the  order  now  appealed  from  be  allowed  to 
stand,  and  the  Attorney  General  be  neither  required  to  give  further 
particulars  nor  be  precluded  from  giving  evidence  concerning  matters 
not  particularized,  the  appellant  will  be  in  no  better  position  than  he 
was  when  the  complaint  was  served,  and  the  orders  of  October  31  and 
Denmber  11,  1907,  will  be  practically  nullified. 
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The  importance  and  propriety  of  a  pn^r  bill  of  particulars  in  the 
present  case  cannot  be  doubted.  Xhe  city  of  New  York  is  divided  into 
nearly  2,000  election  districts ;  and  the  complaint  alleges  every  land  of 
possible  fraud  and  mistake  to  have  been  committed  in  each  and  every 
of  these  districts.  We  are  bound  to  assume  that  the  Attorney  General 
based  his  complaint  upon  some  knowledge,  or  upon  information  which 
he  deemed  to  be  reliable,  and  that  he  is  in  possession  of,  or  will  be  able 
to  produce,  evidence  to  sustain  the  allegations  of  his  complaint  with  re- 
spect to  at  least  a  sufficient  number  of  £stricts  to  overcome  the  declared 
majority  in  favor  of  the  appellant.  Hie  latter  should  therefore  be  ap- 
prised as  to  what  particular  districts  it  is  expected  to  show  that  fraud 
or  error  was  perpetrated,  and  the  nature  of  the  fraud  or  error  claimed 
to  have  occurred  in  each  district.  As  is  said  by  Mr.  McCrary  in  his 
work  on  Contested  Elections  (4th  Ed.  §  437) : 

"It  Is  DOt  desirable  to  encourage  groimdiesa  or  frlrolons  contests.  If  the 
complainants  have  a  solid  basis  for  their  complaints,  they  can  readily  spec- 
ify the  facts  upon  which  th^  rely  ;  and,  if  they  have  no  such  solid  facts,  It 
Is  better  that  they  be  not  permitted  to  proceed." 

In  People  ex  rel.  Swinburne  v.  Nolan,  10  Abb.  N.  C  371,  a  motion 
was  made  for  a  bill  of  i»uticulars  in  a  case  similar  to  the  present,  and 
the  necessity  and  propriety  of  requiring  such  a  bill  to  be  furnished  was 
very  clearly  pointed  out.  The  appellant,  having  received,  as  the  com- 
plaint concedes,  a  certificate  of  election,  is  entitled  to  stand  upon  that 
until  his  right  to  have  received  it  is  successfully  impeached,  and  the 
burden  of  so  impeaching  it  rests  throughout  upon  the  plaintiffs.  The 
appellant,  however,  is  entitled  to  know  the  nature  of  the  attack  that  is 
to  be  made  upon  his  title,  and  tiie  points  at  which  it  is  to  be  attacked,  in 
order  that  he  may  properly  prepare  for  trial,  and  guard  himself  against 
surprise.  Especially  necessary  is  it  that  he  shall  be  informed  of  the 
I^rticular  election  districts  claimed  to  have  been  affected  by  fraud  or 
error. 

Owing,  no  doubt,  to  the  policy  which  prevailed  in  this  state  from  1799 
to  1896,  that  all  ballots  should  be  destroyed  as  soon  as  the  count  had 
been  made  and  declared,  we  have  few  precedents  in  this  state  bearing 
upon  the  course  and  conduct  of  a  trial  in  which  it  is  desired  to  open 
ballot  boxes  and  recount  or  scrutinize  the  contents.  It  is  settled,  how- 
ever, upon  the  highest  authority,  that  before  any  ballot  box  can  be  open- 
ed for  such  purpose  it  must  be  shown  with  reasonable  certainty  that  it 
has  been  kept  undisturbed  and  inviolate.  People  ex  rel.  Dailey  v.  Liv- 
ingston, 79  N.  Y.  279.  And.  although  the  burden  of  thus  showing  is 
cast  upon  the  plaintiff,  the  defendant  is  entitled  to  an  opportunity  to 
controvert  the  evidence  in  that  regard.  It  seems  also  to  be  well  settled 
that  before  any  box  can  be  opened,  there  must  be  preliminary  evidence 
tending  to  show  some  misconduct,  cnnission,  or  error  with  respect  to 
the  counting  or  returns  from  the  electi<Mi  district  in  whidi  the  box  was 
used.  This  rule  is  laid  down  in  McCrary  on  Elections  (4th  Ed.  §  435), 
and  is  supported  by  a  ntunber  of  decisions  in  other  jurisdictions  tiian  our 
own.  Kneass'  Case,  2  Parson's  Eq.  Cas.  (Pa.)  Select  Cases,  671;  Ber- 
tolef  s  Case,  3  Pa.  Dist  R.  643 ;  15  Cyc.  p.  429,  and  cases  cited.  In  Peo- 
ple ex  rel.  Dailey  v.  Livingston,  supra,  the  late  Judge  Jasper  W.  Gil- 
bert, who  presided  at  the  trial,  ruled  that  the  contents  of  no  box  could  be 
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allowed  to  be  recounted  without  preliminary  evidence  tending  to  show 
some  misconduct  on  the  part  of  the  canvassers,  or  error  or  omissiwi  or 
evidence  tending  to  that  effect  in  the  retufns.  Case  on  appeal  on  file  in 
the  library  of  the  Bar  Association.  This  ruling  was  referred  to  and 
quoted  in  the  c^inion  in  the  Court  of  Appeals  without  expre^  approval 
or  disapproval.  That  court  may  be  said,  however,  to  have  givm  its 
tacit  approval  because  the  case  was  sent  back  for  retrial  upon  other 
grounds,  and  if  the  court,  its  attention  having  been  called  to  the  ruling, 
had  disapproved,  it  would  hardly  have  failed  to  so  intimate  to  save  er- 
ror upon  tliat  ground  upon  the  new  trial.  If  that  rule  is  to  be  applied 
on  the  trial  of  the  present  case,  it  is  important  ifl  the  interests  of  justice 
that  the  defendant  should  be  specifically  informed  as  to  what  districts 
it  will  be  attempted  to  show  fraud  or  irregularity  to  the  end  that  he 
may  be  prepared,  if  the  facts  justify  it,  to  rebut  or  controvert  such 
proof.  The  plaintiff  opposes  the  present  motion  mainly  upon  the 
grounds  that  the  order  required  more  precise  and  particular  specifica- 
tions than  should  have  been  required  m  an  action  like  the  present.  It 
is  urged,  on  the  other  hand,  that  the  plaintiffs  should  not  now  be  heard 
to  question  the  form  of  the  order  for  a  bill  of  particulars,  or  to  object  to 
the  precision  and  particularity  of  specifications  called  for  by  it;  for, 
if  the  order  was  more  stringent  in  these  respects  than  it  should  have 
been,  the  remedy  was  by  an  appeal  from  that  order,  which  remedy  the 
plaintiffs  omitted  to  pursue,  and  have  permitted  their  time  to  aj^eal  to 
expire.  If  this  were  a  litigation  merely  affecting  the  parties  to  it,  this 
court  would  be  justified  in  holding  plaintiff  strictly  to  the  terms  of  the 
original  order.  Weston  v.  Weston,  68  App.  Div.  483,  74  N.  Y.  Supp. 
38.  The  action,  however,  is  one  of  considerable  public  interest  and  im- 
portance, and  for  that  reason  more  latitude  may  properly  be  allowed 
than  would  be  allowed  in  a  purely  private  controversy. 

The  order  for  the  bill  of  particulars  contained  five  clauses  or  para- 
graphs. The  first,  fourth,  and  fifth  clauses  or  paragraphs  required  the 
plaintiff  to  state  particularly  each  election  district  whereui  (1)  ballots 
lawfully  marked  and  cast  for  Hearst  were  counted  as  having  beoi  cast 
for  McClellan ;  (2)  the  inspectors  of  election  failed  and  omitted  to  count 
ballots  that  were  lawfully  marked  and  cast  for  Hearst;  and  (3)  votes 
were  counted  for  McClellan  which  had  not  in  fact  been  voted  or  cast 
at  all.  It  is  also  required  that  there  shall  be  stated  the  number  of  each 
of  the  specified  ballots  cast  in  each  district,  and  whether  straight  or 
split  ballots,  and  the  names  of  the  inspectors  of  each  district  who  com- 
mitted the  faults  complained  of.  In  respc»ise  to  these  requirements,  the 
Attorney  General  has  served  a  long  table  or  schedule,  in  which  he  has 
set  forth  by  number  a  great  many  election  districts  in  which  he  charg- 
es that  one  or  other  of  tiie  foregoing  irregularities  existed,  without  at- 
tempting to  classify  them  as  contemplated  by  the  order.  As  to  many  of 
the  districts,  a  statement  is  given  as  to  the  number  of  votes  claimed  to 
have  been  wrongfully  counted  or  emitted  from  the  count,  and  as  to 
many  others  no  such  number  is  stated.  In  our  c^inicm,  while  it  is  ri^ht 
and  reasonable  that  the  Attorney  General  should  specify  the  districts 
in  which  it  is  claimed  that  frauds  and  irregularities  occurred,  and  should 
be  limited  in  his  proof  to  the  districts  so  specified,  it  would  not  be  right 
106N.X.S.— «B 
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or  reasonable  to  tie  him  down  in  advance  to  a  statement  of  what  will 
be  disclosed  upon  a  scrutiny  of  the  b^lots  as  to  the  actual  state  of  the 
vote  in  each  district.  Hie  purpose  of  Hie  action  is  to  determine  the 
trutii  by  the  ascertainment  of  the  facts  according  to  law  and  the  rules 
of  evidence.  When  the  plaintiff  shall  have  laid  the  foundation  for  open- 
ing- a  ballot  box,  the  fact  as  to  what  the  vote  actually  was  is  to  be  de- 
termined by  the  ballots  found  in  the  box,  and  not  by  what  the  Attor- 
ney Gener^d  may  now  gfuess,  for  he  cannot  know  what  will  be  found 
to  be  the  fact  So  far  as  concerns  the  particulars  furnished  under  the 
three  heads  above  recited,  we  are  of  opinion  that  the  Attorney  General 
has  furnished  all  the  information  he  should  be  required  to  furnish,  but 
that  he  should  be  precluded  from  giving  evidence  as  to  frauds  and  ir- 
regularities in  any  other  election  district  than  those  which  he  has  spec^ 
ified.  As  to  the  charges  in  the  sixth  paragraph  of  the  complaint  as  to 
voting  by  unregistered  persons,  and  as  to  voting  more  than  once  by 
any  person,  no  particulars  whatever  have  been  given,  and  no  reason  is 
suggested  why  such  particulars  should  not  be  furnished.  Whatever 
evidence  there  is  on  this  subject  is  outside  of  the  ballot  boxes.  Unless 
the  appellant  has  such  information,  he  will  be  powerless  to  prepare  for 
trial  upon  this  specification  of  fraud,  and  for  lack  of  particulars  the  At- 
torney General  should  be  precluded  from  giving  any  evidence  under  this 
paragraph  of  the  complaint.  It  appears  to  be  conceded  that  the  bill  of 
particulars  sufficiently  complies  with  the  order  in  so  far  as  CMicems  sub- 
division 5  of  the  complaint,  which  charges  that  illegally  marked  ballots 
were.counted  as'legal  ballots  cast  for  McClellan.  The  Attorney  General 
has  verified  his  bill  of  particulars,  and  states  that  he  is  unable,  further 
than  he  has  done,  to  give  with  the  particularity  and  precision  required 
by  the  order  for  a  bill  of  particulars  any  other  or  further  bill,  since 
full  and  complete  information  is  only  to  be  had  from  an  inspection  of 
the  ballots  contained  in  the  several  boxes  containing  the  voted  ballots 
of  said  election.  We  can  readily  see  that,  in  the  nature  of  things,  this 
statement  is  probably  quite  accurate.  It  would  be  useless,  tiierefore,  to 
order  a  further  bill  of  particulars. 

It  follows  that  the  order  appealed  from  must  be  reversed,  and  the  ap- 
pellant's motion  granted,  to  the  extent  of  precluding  the  plaintiffs  from 
giving  any  evidence  under  paragraph  or  subdivision  6  of  the  amended 
and  supplemental  complaint,  and  further  precluding  them  from  Saving 
any  evidence  of  fraud,  error,  omission,  or  mistake  as  charged  in  para- 
graphs or  subdivisions  4,  7,  and  8  of  said  complaint,  except  with  r^rd 
to  the  election  districts  specified  in  the  first  table  or  schedule  in  the  bill 
of  particulars,  without  costs  to  either  party  in  this  court.  All  concur. 

LAUGHLIN,  J.  (concurring).  In  concurring  with  Mr.  Justice 
SCOTT  I  deem  it  proper  to  make  one  or  two  observations.  On  the 
record  before  us  it  is  not  shown  that  there  were  common  errors  in  the 
count,  either  through  mistake  or  design,  in  a  sufficient  number  of  elec- 
tion districts  to  render  it  probable  that  such  errors  were  committed  in 
the  districts  not  specified.  In  large  cities  inspectors  of  election  usually 
receive,  in  advance  of  the  election,  instructions  with  respect  to  their 
duties  from  or  by  direction  of  the  respective  [larties.  This  is  calculated 
to  result  in  uniform  rulings  on  questions  arising  on  the  count  and  par- 
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ticularly  concerning  the  validity  of  ballots.  If,  therefore^  on  the  exam- 
ination of  the  ballots,  in  the  districts  specified  in  the  bill  of  particulars, 

on  the  trial  errors  in  the  count  common  to  all  or  many  districts  should  be 
discovered,  I  am  of  opinion  that  the  plaintiff  should  be  permitted  to 
open  all  boxes  containing  the  official  ballots  satisfactorily  shown  to  have 
been  preserved  inviolate  in  the  condition  in  which  they  were  deposited 
therein  by  the  inspectors  on  election  night  after  completing  the  count, 
and  in  that  event,  to  that  end,  plaintiff,  on  duly  moving  at  Special  Term 
to  be  released  from  the  limitation  in  the  order  as  modified  by  diis  court, 
should,  I  think,  be  aa»>rded  such  relief. 


KOCH  T.  SBMKDN  et  aL 

QSnpreme  Court,  Special  Term,  New  York  County.    February  7,  190&) 

Wills— Conbtbuoiion—Death  or  IiEOAIEB— Acoumulatioms— DiSFOsmon. 
A  testator,  after  providing  for  funeral  ezpenses  and  d^t>ts,  and  be- 
QueatblDg  to  bto  widow  bis  bousehold  furniture,  bequeatbed  to  ber  wbUe 
■be  remained  unmarried  tbe  Income  of  the  residue  of  bis  entire  estate, 
and  upon  her  remarrying  one-third  of  the  Income  thereof,  tbe  remaining 
two-thirds  to  be  accumulated  for  his  children  and  to  be  paid  th^  upon 
becoming  of  age,  and  upon  the  death  of  the  wife  the  entire  estate  to  go 
to  the  children,  and  upon  their  death  before  the  death  of  the  wife  with- 
out lawful  issue  the  estate  to  go  to  testator's  brothers  and  their  heirs  up- 
on the  wife's  death,  but  made  no  disposition  of  the  two-thirds  of  the  in- 
come in  the  event  of  the  death  of  tUa  children.  Held  that,  upon  the  death 
of  testator's  only  child,  the  widow  having  remarried,  tbe  aocrunulatlous 
provided  for  In  tbe  will  for  bis  benefit  passed  to  the  next  eventual  estate 
provided  for  In  the  will,  his  one  living  brother  and  the  representative  of 
a  deceased  brother,  but  tbe  reriduary  estate  could  not  be  dtatrlbuted  un- 
til after  tbe  death  of  the  widow. 

Action  by  John  Valentine  Koch,  as  trustee  under  the  will  of  John  H. 
Semken,  deceased,  against  Anna  Semken  and  others  to  construe  cer- 
tain clauses  in  decedent's  will.  Findii^  and  decree  in  accordance 
with  views  expressed  in  opinion. 

Paul  Bonynge,  for  plaintiff. 

Jacob  I.  Bergen,  for  defendant  Anna  Semken. 

Ivcwis  S.  Goebel,  for  George  F.  Semken. 

Roy,  Watson  &  Naumer,  for  guardian  ad  litem. 

McKeen,  Brewster  &  Morgan,  for  defendant  Anna  H.  Clarke. 

NEWBURGER,  J.   John  Henry  Semken  died  on  November  16. 

1871,  leaving  him  surviving  thp  defendant  Anna,  his  widow,  and  John 
Henry  Semken,  Jr.,  a  posthumous  child,  who  was  bom  on  January  27» 

1872,  and  who  died,  without  issue,  on  May  17,  1895.  The  widow  in- 
termarried with  the  testator's  brotfier,  Ctaus  D.,  on  January  27,  1S76. 
Claus  D.  died  intestate  on  December  10,  1883,  leaving  him  surviving 
his  widow,  Anna  (who  was  also  the  widow  of  John  Henry),  and  the 
defendants  Christine  Beckwtth  and  Anna  S.  Clarke,  children.  Fred- 
erick W.  Semken,  a  child  of  this  latter  marriage,  died  on  October  8, 
1906,  survived  by  two  children,  the  defendants  Raymond  and  Louise. 
The.  testator's  remaining  brother  is  the  defendant  George  F.,  who  is 
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Still  alive.  John  Henry  Semken  left  a  will  which  was  admitted  to 
probate  by  the  surrogate  of  New  York  county  on  December  8,  1871. 
The  trustee  named  therein  died  in  1888.  and  this  plaintiff  was  appointed 
his  successor.  In  this  will,  after  providing  for  the  payment  of  the 
funeral  expenses  and  debts,  and  bequeathing  to  his  widow  Ms  house- 
hold furniture,  etc.,  he  provides  as  follows: 

"Tblrd.  I  give  alt  the  rest,  residue  and  remainder  of  my  estate  both  real 
and  personal  to  my  executors  hereinafter  named,  In  trust,  to  be  bo  held  by 
them,  for  and  durijog  the  natural  life  of  my  said  wife ;  and  the  Interest  and 
Income  arising  therefrom  as  the  same  shall  from  time  to  time  accrue  and  ac- 
cumvlaH  shall  be  appropriated  as  hereinafter  directed.  •   •  • 

"Fifth.  I  direct  my  ezecatDra  to  pay  to  my  said  wife  so  long  as  she  lemalna 
my  widow  and  unmarried,  the  interest  and  Income  of  all  my  estates  both  real 
and  personal,  of  what  nature  or  kind  soever. 

"Sixth.  Should  my  said  wife  again  marry,  then  from  and  after  such  mar- 
riage, I  give  and  bequeath  to  her  the  Interest  and  income  of  one  third  of  all 
my  estate  of  what  nature  or  kind  soever,  for  and  during  her  natural  life, 
which  la  to  be  received  and  accepted  by  her,  In  lieu  and  full  of  all  dower  and 
right  of  dower  In  my  estate,  and  the  remaining  two  thirds  are  to  be  retained 
by  my  executors  until  the  death  of  my  said  wif^  subject  to  the  provlslou 
hereinafter  made. 

"Seventh.  After  the  marrlt^  of  my  said  wife.  In  case  she  shall  again  mai^ 
ry.  I  give  to  such  child  or  children  as  I  may  have  by  her,  as  they  severally 
become  of  age,  the  Interest  and  Income  of  the  said  remaining  two  thirds  of 
my  estate  share  and  share  alike,  to  be  paid  when  they  become  of  age,  for  and 
during  the  life  of  my  said  wife. 

"Eighth.  After  the  death  of  my  said  wife,  I  give,  devise  and  beqneath  all 
my  estate  both  real  and  personal  to  such  child  or  children  as  I  may  have  with 
my  present  wife,  to  him,  her  or  them  and  to  his,  her  or  their  heirs  and  n» 
signs  forever,  share  and  share  alike,  the  same  to  be  paid  to  such  child  or  chit 
dren.  when  they  severalty  become  of  Should  any  of  my  children  die  be- 
fore my  said  wife,  leaving  lawful  Issue,  then  such  issue  shall  receive  the  share 
or  portion  their  parent  would  have  been  entitled  to  if  living,  when  they  sev^ 
erally  become  of  age,  or  If  any  should  die  without  Issne  then  his,  her  or  her 
share  shall  go  to  my  otber  children  share  and  share  alike. 

"Ninth.  Should  my  children  all  die  befbre  my  said  wife,  without  leaving 
lawful  Issue,  then  after  the  death  of  my  said  wife,  I  give,  devise  and  bequeath 
all  my  estate,  both  real  and  personal,  of  what  nature  or  kind  soever,  to  my 
brothers  Geo^  F.  Semken  and  Glaua  D.  Semken,  and  to  their  heirs  and  as- 
■IgDs  forerer,  share  and  share  alike.** 

This  action  is  now  brought  to  construe  these  clauses  of  the  will. 
It  is  conceded  that  the  widow  upon  her  remarriage  forfeited  her  right 
to  two-thirds  of  the  income,  and  that  she  is  entitled  to  the  remaining 
one-third  up  to  her  death,  and  that  no  provision  is  made  as  to  the  dis- 
position of  the  two-thirds  of  the  income  after  the  death  of  the  testator's 
only  son,  John  Henry,  Jr. 

The  next  question  to  be  determined  is:  What  disposition  is  to  be 
made  of  the  two-thirds  of  the  income  of  the  estate?  It  is  apparent 
from  the  reading  of  the  will  that  the  testator's  scheme  of  tiie  accumu- 
lation was  for  the  benefit  of  his  son  during  his  minority,  and  that,  when 
his  son  died,  there  remained  no  testamentary  provision  for  future  ac- 
cumulation. Under  the  provisions  of  both  Real  Property  Law,  Laws 
1896.  p.  659,  c.  547,  and  Personal  Property  Law,  Laws  1897,  p.  507, 
c.  417,  as  well  as  under  the  numerous  decisions,  the  accumulations 
after  tiie  death  of  tjxe  son  became  invalid  and  passed  to  tiie  presump- 
tive owners  of  the  next  eventual  estate.  Therefore  the  two-tiiirds 
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cumulation  after  May  17,  1S95,  the  date  of  the  death  of  the  son  of  the 
deceased,  should  be  paid  to  the  brother,  George  F.  and  the  administra- 
trix of  Claus  D.  Semken. 

Reference  has  been  made  to  proceedings  in  the  Surrogate's  Court 
While  it  is  true  that  an  account  was  filed  by  the  trustee,  mere  appears 
to  be  no  decree  by  the  surrogate  directing  a  distribution  of  the  ac- 
cumulation. The  residuary  estate  cannot  be  distributed  until  after 
the  death  of  the  widow. 

Submit  findings  and  decree  in  accordance  with  the  views  herein 
expressed. 


BAUliAN  T.  KUHN  «t  aL 
{SnpTone  Oonrt,  Appellate  Tenn.   Fetimaiy  T,  1808^ 

1.  OhATTXI.  MoBTGAOBB— FOBKOLOBUSK— PaBTIU  DEraRDART. 

A  mor^agor  of  chattels,  tbougb  be  baa  lost  all  title  and  rl^t  to  po»- 
aeeBl<m  default,  la  a  meeamrj  party  d^mOant  to  an  actim  by  taxat- 
gagee  to  foreclose^  brongbt  against  warebonaemen  with  whom  the  chat- 
tels have  been  Btored  wlttaont  the  mOTtgagee^i  knowledge  or  consent 

[SkL  Note.— For  caaea  In  point  Bse  Gent  IMg.  vol.  8;  Gbattel  Mortga- 
ges, |  582.] 

3L  AfFEAI^MATIKBB  NOT  RAIBID  BBLOW— NOHJOIHDEB  OW  PABTT  DzmiDANT. 

Where  flie  objection  of  mmjolnder  of  a  party  ddtodant  Is  not  raised, 
either  1^  denrarrw  or  anawcr,  or  In  aiiy  way  presented  to  tbe  trial  oonrt 
bnt  la  raised  for  the  flrat  time  on  appeal,  it  will  be  deemed  to  have  beoi 
waived. 

[Ed.  Note. — Vfa  cases  In  point,  see  Gent  Dig.  toI.  2l  Aroeal  and  Error, 
H  1184-1180.] 

8.  Parties— No N  JOIN  DEB  or  Pabtt  DzFraDAnr— Ebixcr. 

The  omission  of  a  necessary  party  defendant  does  not  oast  tbe  court 
of  jurisdiction  as  to  those  parties  made  defendants,  and  tbe  only  effect 
is  that  the  judgment  Is  not  binding  on  the  party  omitted. 

[Ed.  Note. — For  cases  In  point  see  G«it  Dig.  toI.  S7,  Parties,  |  182.] 

4.  CuATm:,  MoBraAOCs— WAREHouBiacAn'B  Lixn— Pbiobities. 

Laws  1902,  p.  1776,  c.  608,  S  2,  since  repealed  by  Laws  1907,  p.  1706, 
c.  7S2,  giving  a  warehouseman  a  Hen  prior  and  superior  to  the  lien  of  a 
chattel  mortgage,  where  tbe  mortgage  la  not  made  out  In  the  name  of  the 
depositor  and  tbe  warebonsonan  has  not  actual  knowledge  thereof,  does 
not  give  a  prior  Hen  to  a  warehousonan,  where  the  chattel  mortgage  was 
made  In  Um  name  of  the  depositor  and  recwded. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth  Dis- 
trict. 

Action  by  Samuel  Bauman  against  Meinhart  Kuhn  and  others. 
Judgment  for  plaintiff,  and  defendants  Dochtermann  appeal.  Afiirmed. 

Argued  before  GII.DERSLEEVE,  P.  J.,  and  SEABURY  and  GER- 
ARD, JJ. 

I.  L.  Broadwin,  for  appellants. 
Phillips  &  Samuels,  for  respondent 

GILDERSLEEVE,  P.  J.  The  defendant  Kuhn  purchased  from 
plaintiff  certain  housdiold  furniture,  and  as  security  for  the  payment 
of  the  purchase  price  he  executed  and  delivered  to  pluntiff  a  diattel 
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mortgage  thereon,  which  was  duly  recorded.  Said  Kuhn  failed  to 
make  the  payments  required  by  the  mortgage,  and  subsequent  to 
such  default,  and  to  a  demand  by  plaintiff,  stored  the  goods  with  de- 
fendants Dochtermann,  who  are  warehousemen,  without  the  knowledge 
or  consent  of  plaintiff.  Plaintiff  demanded  the  return  of  the  goods 
from  said  Dochtermann,  who  refused  to  surrender  the  same,  claiming 
a  warehouseman's  lien  tfiereon.  Plaintiff  brought  this  action  to  fore- 
close the  lien  of  his  mortgage,  and  obteined  judgment  in  his  favor. 
Defendants  Dochtermann  appeal. 

The  goods  were  stored  in  the  name  of  Kuhn,  and  Dochtermann 
had  no  knowledge  of  the  chattel  mortgage,  except  such  constructive 
knowledge  as  arose  from  the  fact  that  the  mortgage  was  duly  filed 
in  the  register's  office.  Kuhn  was  not  served  with  process,  and  has 
not  appeared  in  the  action.  The  rule  is  that  where  the  chattels  have 
been  removed  by  the  mortgagor  to  a  storage  company,  without  the 
consent  of  the  mortgagee,  after  the  default  of  the  former  and  a  de- 
mand on  the  part  of  the  latter,  and  an  action  to  foreclose  the  lien  of 
the  mortgage  is  brought  against  the  storage  company  in  the  Municipal 
Court,  the  mortgagor  should  be  made  a  party  defendant,  since  he  has 
a  right  of  redemption,  which  may  have  a  substantial  vdue,  although 
he  has  lost  all  title  and  right  of  possession  by  his  default,  and  he 
should  also  be  made  a  party  for  the  protection  of  other  interests,  so 
tfiat  he  may  be  bound  by  the  judgment.  Fishel  v.  Hamilton  Storage 
Co.,  4»  Misc.  Rep.  688,  86  N.  Y.  Supp.  196.  However,  the  objectiOT 
of  nonjoinder  was  not  raised,  either  by  demurrer  or  answer,  nor  was 
it  in  any  way  presented  to  the  trial  court,  but  is  raised  for  the  first 
time  on  appeal.  It  must,  therefore,  be  deemed  to  be  waived.  The 
mere  fact  that  necessary  parties  are  not  before  the  court  upon  the  trial 
of  the  action  does  not  oust  the  court  of  jurisdiction,  as  far  as  sucb 
persons  are  concerned  who  were  made  pjuties  to  the  action,  and  the 
only  effect  of  such  omission  is  that  the  judgment  is  not  binding  upon 
the  party  who  has  been  omitted.  Keyes  v.  Ellensohn,  82  Hun,  13,  30 
N.  y.  Supp.  1036,  affirmed  144  N.  Y.  700,  39  N.  E.  857. 

The  defense  of  the  defendants  warehousemen  is  based  upon  section 
2,  c.  608,  p.  1776,  of  the  Laws  of  1902  (since  repealed  by  chapter  732, 
p.  1706,  of  the  Laws  of  1907),  which,  so  far  as  applicable,  provides  as 
follows: 

"A  warehonseman  shall  have  a  Ilea  upon  gooda  stored  with  him  for  storage. 
*  *  *  Such  Ilea  of  a  warehouseman  shall  be  prior  and  superior  to  the  Ilea 
of  a  chattel  mortgage,  •  •  *  where  the  chattel  mortgage  is  not  made  In 
the  Dame  of  the  depositor  •  •  •  and  the  warehonKman  has  not  actual 
knowledge  of  the  chattel  mortgage." 

The  inference  to  be  drawn  from  the  wording  of  the  statute  seems  to 
be  that  actual  knowledge  is  essential  when  the  chattel  mortgage  is  not 
made  in  the  name  of  the  depositor,  and  where  no  constructive  knowl- 
edge of  such  mortgage  on  the  part  of  the  warehouseman  can  be  predi- 
cated on  the  facts.  In  the  case  at  bar  the  chattel  mortgage  was,  as  we 
have  seen,  made  in  the  name  of  the  depositor — i.  e.,  Kuhn — and  the 
warehousemen  had  that  constructive  knowledge  of  such  mortgage  that 
arises  from  the  fact  that  the  same  was  duly  filed  in  the  register's  office. 
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It  therefore  appcan  that  tiie  statute,  whether  unconstitutional  or  not, 
does  not  apply  to  the  defendants'  lien,  which,  therefore,  comes  within 

the  g-eneral  nile  that,  when  the  mortgagor  in  a  chattel  mortgage  makes 
default  in  the  payment  of  the  sum  due  as  required  by  the  mortgage, 
the  mortgagee  becomes  the  absolute  owner  of  the  chattels  and  entitled 
to  the  immediate  possession  thereof,  having  the  right  to  take  them 
from  any  one  who  holds  the  chattels  by  any  title  subordinate  to  his 
mortgage.  The  judgment  should  be  ^rmed,  with  costs. 
Judgment  affirmed,  with  costs.  All  concur. 


SMITH  et  aL  T.  FLOTD  et  aL 
(Supreme  Court,  Appellate  DItIbIod,  First  D^artmoit   Febrnary  7, 

Tbubts— Sale  of  Pbopebtt— Adthobitt  of  Substitutsd  TauetrM. 

Wbere  testatrix's  will  created  a  trust  for  the  payment  of  Income  to 
her  danghter,  and  gave  the  truBteea  power  to  apply  to  tbe  use  of  tbe 
daogtater  aodi  portion  of  tbe  capital  aa  Hiey  might  deem  advisable,  and 
no  condition  was  Boggested  by  the  will  as  a  criterion  1^  which  their  dls- 
cretton  was  to  be  controlled,  substituted  trustees  had  no  anthorltjr  to  ap- 
ply any  of  tbe  cai^tal  to  the  dau^^ter's  use. 

Houghton  and  Ingraham,  JJ.,  dissenting. 

Appeal  from  Special  Term. 

Action  by  the  Van  Nordoi  Trust  Company  against  Richard  L. 
Floyd  and  others.  From  a  portion  of  a  judgment  (66  Misc.  Rep.  196, 
107  N.  Y,  Supp.  231),  construing  the  will  of  Sarah  Smith,  deceased, 
the  Van  Norden  Trust  Company  appeals.  Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

John  Nicdson,  for  appellants. 
David  Asch,  for  respondents. 

SCOTT,  J.  The  only  question  involved  in  this  appeal  is  whether 
or  not  the  plaintiff  Van  Norden  Trust  Company,  as  substituted  trustee 
under  the  will  of  Sarah  W.  F.  Smith,  can  exercise  the  discretionary 
power  vested  by  the  will  in  the  trustees  named  therein  to  apply  a  por- 
tion of  the  capital  of  the  trust  fund  to  the  use  of  the  plaintiff  Alice 
It.  S.  Smith.  It  appeared  to  the  court  below,  and  appears  to  us,  thatt 
the  circumstances  of  the  case  are  such  that  it  would  be  a  wise  exercise 
of  discretion  to  so  apply  a  portion  of  the  principal  of  the  estate, 
if  any  discretion  so  to  do  has  passed  to  the  present  substituted 
trustee.  The  will  named  as  executors  Thomas  S.  Mount  and  Morgan 
Blydenburgh,  and  to  them  was  left  in  trust  substantially  all  of  the 
estate  of  the  testatrix,  with  instructions  to  apply  the  income,  rents, 
issues,  and  profits  to  the  use,  maintenance,  and  support  of  the  testa- 
trix's husband,  Nathaniel  Smith,  and  her  daughter,  Alice  (the  plain- 
tiff), for  and  during  the  life  of  the  survivors  of  them.  Power  was 
given  to  the  daughter  to  dispose  of  the  estate  by  a  last  will  and  testa- 
ment. The  fourth  clause  of  the  will  provided  as  follows: 

"I  hereby  authorize  and  empower  my  satd  executors,  or  such  of  them  as 
«faall  qualify,  In  their  discretion,  and  with  tbe  approval  of  my  said  daughter 


Digitized  by  Google 


776  108  NEW  YORK  fiUPPLBHENT  (Sup.  Ct 

uid  14S  N«w  York  BUto  Reporter 

Alice  expresMd  In  writing,  eltber  to  sell  or  to  mortgage,  or  botb,  the  whoK 
or  any  part  of  my  said  estate  as  they  may  deem  necessary  from  time  to  time, 
and  to  Invest  the  proceeds  arising  therefrom,  and  to  pay  and  apply  the  Income 
thereof  towards  the  use,  maintenance  and  support  of  my  said  daughter  Alice, 
and  my  said  husband  Nathaniel  as  aforesaid,  with  fall  power  to  my  sold  ex- 
eeutoni  to  apply  such  portl<m  of  the  capital  of  the  trust  funds  as  they  may 
dean  advisable  to  the  use  of  my  said  daughter  and  huAand." 

The  learned  justice  who  wrote  at  Special  Term  has  carefully  collat- 
ed a  number  of  authorities  to  support  the  well-established  nile  that, 
when  a  power  given  to  trustees  is  of  a  nature  indicating  that  the  donor 
of  the  power  intended  to  repose  a  personal  confidence  in  the  donee 
of  the  power,  It  will  be  held  that  the  power  does  not,  except  by  express 
words,  pass  to  others  who  may  succeed  to  the  general  administratiiMi 
of  the  trust  to  which  the  power  is  attached.  It  would  be  uimecessary 
to  add  to  his  opinion,  except  that  it  is  suggested  that  tiiis  particular 
case  falls  within  a  class  of  cases  which  seem  to  form  an  excepticm  to 
the  general  rule.  The  question  to  be  determined  in  each  case  is  as  to 
the  test  which  the  donor  of  the  power  intended  should  be  determinative 
as  to  its  exercise.  If  she  made  that  test  solely  the  personal  discretion 
of  the  trustees,  it  is  clear  that  the  power  cannot  be  delegated  or  passed 
to  another,  for  that  would  be  to  substitute  the  discretion  of  anodier 
for  that  discretion  which  the  donor  relied  upon.  If,  however^  the  test 
upon  which  the  exercise  of  the  power  is  made  to  depend  is  some  fact 
which  can  be  as  well  ascertained  by  the  court,  or  by  a  substituted 
trustee,  as  by  the  trustee  originally  named,  it  may  well  be  held  that 
the  power  may  be  devolved  for  thus  can  the  intention  and  desire  of  the 
donor  be  fulfilled.  This  distinction  is  well  illustrated  in  Hull  v.  Hull, 
24  N.  Y.  647.  In  that  case  a  testator  had  given  his  estate  to  his  ex- 
ecutors with  instructions  to  pay  to  his  son  the  sum  of  $500  per  annum, 
which  might  be,  in  the  discretion  of  the  executors,  increased  to  any  siun 
not  exceeding  $1,000  per  annunu  When  the  son  should  reach  the  age 
of  30  years,  the  executors  were  to  pay  over  to  him  the  entire  estate 
in  their  hands,  "provided,  however,  and  upon  the  express  condition 
that  the  son  was  then,  in  the  opinion  of  the  executors,  solvent  and  able 
to  pay  all  his  debts  of  every  kind."  The  executors  having  renounced 
both  as  executors  and  trustees,  another  was  appointed  in  their  place, 
and  the  question  arose  as  to  die  power  of  the  substituted  trustee  to 
exercise  the  power  given  by  the  will  to  the  executors.  It  was  held 
that  the  discretionary  power  to  increase  the  incomt  from  $600  to  $1,000 
was  personal  to  the  exomtors,  and  died  with  their  renunciation,  but 
the  authority  to  pay  over  the  estate  had  been  made  dependent,  not 
on  the  discretion  of  the  executors,  but  upon  the  existence  of  the  fact 
of  solvency.   The  court  said: 

"It  may  be  conceded  that  when  a  matter  or  thing  Is  to  be  determined  or 
decided  entirely  by  the  personal  discretion  of  one  or  more  parties,  and  they 
die  or  refuse  to  exercise  this  discretion,  there  la  no  way  any  determination 
or  decision  can  be  madew  That  provision  of  the  will  which  confides  to  the 
discretion  of  the  executors  an  increase  of  the  annual  allowance  to  the  eon  la 
of  this  descrtptloii.  Bot  where  a  direction  In  a  will  Is  that  tiie  executors  or 
tmstees  are  tD  do,  or  determine  upon,  any  particular  thing,  and  a  rule  is  giv- 
en, based  upon  fticts  naOlly  ascertainable  In  the  nsool  manner  of  the  legal 
determination  of  factn  then  It  Is  not  a  case  ot  pure  persmal  dlscnUoii.  and 
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tbe  courts  will  uphold  tbe  will  and  order  the  facts.  If  dlepated,  to  be  deter- 
mined In  the  nsual  way." 

In  Rogers  v.  Rogers,  111  N.  Y.  228,  18  N.  E.  636,  the  authority 
given  to  die  trustees  to  appropriate  part  of  the  principal  to  the  support 
of  the  testator's  wife  and  mother,  and  to  the  maintenance  and  educa^ 
tion  of  the  children  was  conditioned  upon  the  income  proving  to  be 
insufficient  for  these  purposes,  and  the  court  had  from  time  to  time 
passed  upon  the  question  of  insufficiency,  and  directed  that  portions 
of  the  principal  be  so  applied.  The  fact  of  insufficiency  was  made  the 
test,  and  not  the  judgment  or  discretion  of  the  trustees.  In  the  present 
case  the  testatrix  has  established  no  test  except  the  personal  discreticm 
of  the  two  executors  named  in  her  will.  So  much  of  the  capital  may 
be  applied  "as  they  may  deem  advisable"  to  the  use  of  the  husband 
or  dau|:hter.  No  condition  is  su^ested  as  the  criterion  by  which  their 
discretion  was  to  be  controlled.  It  was  when  they  deemed  it  advisable, 
not  when  some  one  else,  even  the  Supreme  Court,  should  so  deem  it. 
There  are  undoubtedly  cases  in  which  a  substituted  trustee  has  been 
permitted  ,to  exercise  power  of  sale  and  other  powers  incident  to  the 
execution  of  the  trust,  which  have  involved  the  element  of  personal 
discretion.  Haendle  v.  Stewart,  84  App.  Div.  274.  82  N.  Y.  Supp. 
823;  I^ihey  v.  Kortright,  132  N.  Y.  450,  30  N.  E.  989;  Matter  of 
Wilkin,  183  N.  Y.  104,  76  N.  £.  1105.  In  all  of  these  cases,  however, 
it  was  necessary  that  the  power  should  be  exercised  in  order  that  the 
trust  might  be  executed,  and  the  devolution  of  the  power  has  been  up- 
held in  furtherance  of  the  trust  In  the  present  case  the  execution 
of  the  power  will  pro  tanto  destroy  the  trust,  for  so  much  of  the  prin- 
cipal as  is  paid  over  to  the  beneficiaries  will  of  necessity  be  withdrawn 
from  the  trust. 

Tbe  judgment  should  be  affirmed,  with  costs  to  all  parties  sqmrately 
appearing  and  filing  briefs  payable  out  of  the  estate. 

PATTERSON.  P.  J.,  and  CLARKE,  J.,  concur. 

INGRAHAM,  J.  (dissenting).  The  question  arises  under  tiie  fourth 
clause  of  the  will  of  Sarah  W.  F.  Smith,  deceased.  The  will  is  dated 
the  i2th  day  of  December,  1895,  with  a  codicil  dated  the  6th  of  No- 
vember, 1896.  By  the  will  substantially  all  of  the  testatrix's  property 
was  left  to  her  executors  in  trust,  the  income  therefrom  to  be  applied 
"to  the  use,  maintenance  and  support  of  my  said  daughter  Alice  and 
my  said  husband  Nathaniel  Smith,  for  and  during  the  life  of  the  sur- 
vivor of  them,"  with  a  remainder  over  to  such  persons  as  her  daughter 
Alice  should  designate  by  a  last  will  and  testament,  and  a  further  re- 
mainder,, in  case  Alice  should  n^lect  to  dispose  of  the  said  property 
by  will,  to  Alice's  diUdren,  if  she  had  any,  or,  if  not,  to  the  testatrix's 
two  brothers.  By  the  fourth  clause  of  the  will  the  executors,  with 
the  approval  of  Alice,  were  authorized  to  sell  or  mortgage  the  testa- 
trix's real  estate,  "with  full  power  to  my  said  executors  to  apply  such 
portion  of  the  capital  of  the  trust  funds  as  they  may  deem  advisable 
to  the  use  of  my  said  daughter  and  husband."  After  the  date  of  this 
will,  and  before  the  execution  of  the  codicil  on  the  6th  day  of  No 
vember,  1896,  the  testatrix's  husband  died,  leaving  her  daughter  Alice 
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her  sole  next  of  kin  and  heir  at  law.  Alice  is  unmarried,  and  has 
no  children.  The  will  was  admitted  to  probate,  and  both  exnnitors 
qualified.  Subsequently  one  of  the  executors  died,  whereupon  the  sur- 
viving executor  accounted  before  the  surrogate,  and  a  decree  was  on 
May  Z7,  1901,  entered  directing  him  to  transfer  to  himself  as  sole 
surviving  trustee  all  of  the  property  of  the  testatrix.  On  the  13th 
day  of  October,  1902,  the  sole  surviving  trustee  resigned,  and  the  plain- 
tiff Van  Norden  Trust  Company  of  the  City  of  New  York  was  ap- 
pointed by  the  surrogate  as  his  successor,  and  as  trustee  under  the  last 
will  and  testament  of  Sarah  W.  F.  Smith,  deceased,  "with  all  the  powers 
of  an  original  trustee  as  fully  as  if  it  had  been  mentioned  in  ssud  will 
in  place  of  said  Morgan  Blydenburgh."  The  estate  of  the  testatrix 
consisted  of  about  $30,000  personal  property  and  10  acres  of  land  at 
Stony  Brook,  Suffolk  county,  N.  Y.  This  real  property  has  a  pres- 
ent value  of  about  $30,000,  but  produced  no  income.  The  income 
from  the  personal  property  was  about  $76  per  month.  Alice  has  no 
other  income,  except  what  she  received  from  this  trust  estate,  and  the 
amount  of  income  that  she  is  entitled  to  is  utterly  insufficient  to  sup- 
port her  properly,  and  bills  have  accumulated  for  necessary  expenses 
up  to  an  amount  exceeding  $700.  She  applied  to  the  trustee  to  make 
her  an  advance  out  of  the  principal  of  the  trust  estate,  which  the 
trustee  refused,  not  in  the  exercise  of  its  discretion,  but  because  it 
was  uncertain  whether  it  had  power  to  make  such  an  advance  out  of 
tlie  principal. 

The  Special  Term  in  a  careful  opinion,  while  recc^nizing  the  jus- 
tice of  the  plaintiff's  claim,  said : 

"The  merltorEoas  attitude  of  the  cestui  que  tmstoit  towards  those  who  may 
succeed  her  In  the  enjoyment  of  the  trust  estate  only  adds  to  my  embarrasB- 
mcnt  In  deciding  adversely  to  her  very  reasonable  request,  and  I  reluctantly 
reach  the  conclusion  that  the  present  trustee  Is  without  authority  to  apply 
any  part  of  the  corpus  of  the  trust  estate  to  her  use." 

It  would  thus  appear  tiiat  both  the  trustee  and  the  court  below  con- 
sidered that  the  application  of  the  cestui  que  trustent  was  quite  rea- 
sonable, and,  had  the  original  trustees  remained  in  charge  of  the  es- 
tate, there  would  have  been  no  objection  to  making  the  advance;  but 
that,  a  substituted  trustee  had  no  power  under  the  will  to  exercise  the 
discretion  which  was  vested  in  the  original  trustee,  and  this  is  based 
upon  the  principle  that: 

"Whenever  a  power  Is  of  a  kind  that  Indicates  a  personal  confidence  It  must 
prima  facie  be  understood  to  be  confined  to  the  Individual  to  whom  It  Is  giv- 
en, and  It  will  not,  except  by  express  words,  pass  to  others,  to  whom  by  legal 
tninsmlsslon  the  same  character  may  happen  to  belong." 

With  this  principle  we  are  not  at  all  inclined  to  disagree ;  but,  in  con- 
sidering whether  it  is  applicable  to  this  case,  it  must  depend  upon 
whether  it  was  the  intention  of  the  testatrix  that  the  exercise  of  this 
power  should  be  limited  to  the  trustees  that  she  named ;  for,  after  all, 
this  question,  like  all  others  that  relate  to  the  construction  of  a  will, 
is  to  be  determined  by  the  intention  of  the  testator.  The  testatrix  had 
a  small  estate  which  at  her  death  did  not  exceed  $30,000.  When  she 
made  the  will,  she  had  a  husband  and  only  child,  and  the  will  dis- 
closes an  intention  to  devote  her  estate  to  tiie  support  and  maintenance 
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of  her  husband  and  child.  She  recognized  that  the  income  from  such 
an  estate  might  be  insufficient  for  their  support ;  and  hence  she  au- 
thorized her  executors  to  apply  "such  portion  of  the  capital  of  the 
trust  funds  as  they  may  deem  advisable  to  the  use  of  my  said  daughter 
and  husband."  The  husband  died  before  the  testatrix,  leaving  the 
daughter  the  sole  object  of  the  testatrix's  concern.  She  then  made 
a  codicil  to  the  will  which  modified  to  some  extent  tfie  provisions  as 
to  the  remainder  in  case  the  daughter  should  not  exercise  the  power 
of  appointment,  and  should  die  without  children,  but  leaving  this  pro- 
vision as  to  the  power  of  the  trustees  to  advance  portions  of  the  prin- 
cipal of  the  tnist  property  to  the  support  or  maintenance  of  her  daugh- 
ter..  The  daughter  has  the  absolute  disposition  of  all  the  income  of 
this  trust  property  during  her  life  and  the  disposition  of  the  property 
after  her  death ;  and  it  is  only  in  tiie  event  of  a  failure  of  the  daughter 
to  dispose  of  the  principal  of  the  trust  fund,  and  in  the  event  of  hei* 
dying  without  children,  that  the  testatrix  intended  that  any  of  tiiese 
defendants  should  have  any  portion  of  her  estate.  It  was  the  interest, 
therefore,  of  her  daughter  that  she  had  in  view  in  making  this  dispo- 
sition of  her  property ;  and  it  seems  to  me  that  the  controlling  inten- 
tion of  the  testatrix  was  to  protect  and  care  for  her  daughter,  and  to 
provide  her  with  comfortable  maintenance  during  her  life.  To  pro- 
vide for  this,  she  gave  to  her  daughter  the  income  of  her  property,  and 
she  furtiier  provided  for  the  use  by  tlie  daughter,  if  it  should  become 
necessary,  of  a  portion  of  the  principal.  It  was  not  a  case  where  a 
discretion  was  vested  in  the  trustees  m  relation  to  the  management  of 
her  estate  which  she  desired  to  intrust  to  the  personal  skill  of  the  trus- 
tees, and  which  it  was  not  reasonable  to  suppose  she  would  intend  to 
submit  to  the  discretion  of  a  substituted  trustee  with  whose  selection 
she  could  have  no  influence,  but  a  provision  for  the  benefit  of  a  benefici- 
ary in  whom  the  testatrix  was  interested,  and  for  whose  benefit  she 
appropriated  her  whole  estate. 

While  it  is  plain  that  a  trustee  would  have  to  exercise  this  power 
personally  and  could  not  delegate  it,  that  principle  does  not  at  all  af- 
fect the  question  here  to  be  determined ;  that  is,  whether  the  testatrix 
intended  to  limit  the  exercise  of  this  power  to  the  original  trustees 
named  in  the  will,  or  to  the  trustees  of  the  estate  for  the  time  being. 
There  is  coupled  with  this  power  a  power  of  sale  of  the.  real  property 
of  the  testatrix.  By  the  same  clause  of  the  will  she  authorizes  and 
«mpowers  her  "said  executors  or  such  of  them  as  shall  qualify,  in  their 
discretion  and  with  the  approval  of  my  said  daughter  Alice  expressed 
in  writing;  either  to  sell  or  to  mortgage,  or  both,  the  whole  or  any 
part  or  parts  of  my  said  estate  as  they  may  deem  necessary  from  time 
to  time,"  language  which  would  seem  to  indicate  a  dependence  upon 
the  personal  discretion  of  the  trustees  much  more  than  the  language 
in  relation  to  the  advancement  of  a  portion  of  the  property  for  the 
support  of  her  daughter.  Yet  there  could  be  no  doubt,  I  think,  that 
a  substituted  trustee  could  exercise  this  power.  The  power  given  was 
to  be  exercised  in  both  cases  during  the  whole  existence  of  the  trust, 
whidi  was  not  Umited  upon  the  lives  of  the  trustees,  and  the  neces- 
^ties  of  the  daughter  would  increase  as  she  became  older.   In  deter- 
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mining  whether  or  not  a  testator  intended  that  a  discretion  with  which 
her  trustees  were  vested  was  one  that  must  be  exercised  by  the  trustee 
named,  and  was  not  intended  to  be  exercised  by  a  substituted  trustee, 
attention  I  think  should  be  ^ven  to  die  nature  and  extent  of  the  power 
and  the  period  during  which  it  was  contemplated  that  it  would  be 
necessary  to  exercise  tlie  power.  It  seems  to  me  quite  evident  that 
the  creator  of  the  trust  could  not  have  intended  to  limit  the  exercise 
of  the  power  to  the  continuance  in  office  of  the  trustees  originally 
appointed  as  such  a  construction  would  defeat  the  egress  intenti<m  of 
the  creator  of  the  trust. 

This  conclusion  I  think  is  sustained  by  the  authorities  in  this  state. 
In  Rogers  v.  R(^s,  111  N.  Y.  18  N.  E.  636,  all  the  rest,  residue, 
and  remainder  of  the  testator's  estate  was  g^ven  to  trustees  upon  trust 
to  pay  to  the  testator's  wife  during  her  natural  life,  or  until  she  should 
marry  again,  or  until  the  youngest  of  her  living  children  should  attain 
the  age  of  31  years,  so  much  of  the  income  of  his  estate  as  should  be 
necessary  for  the  comfortable  support  of  herself  and  the  testator's 
mooter,  and  the  maintenance  and  education  of  his  children.  He  then 
authorized  his  executors  and  executrix  to  apply  to  that  purpose  so 
much  of  the  principal  sum  invested  as  might  be  necessary  to  make  up 
the  deficiency.  It  was  held  that  under  sudi  a  trust,  where  the  trustees 
other  than  tiie  bendidaries  may  die  or  decline  to  act,  the  court  has 
power  to  supply  their  places,  or,  if  needs  be,  to  take  upon  itself  the 
execution  of  the  trust,  so  far  as  it  ought  not  to  be  executed  by  the 
trustee  who  is  also  beneficiary,  and  that  the  court  may  appoint  a  new 
trustee  or  might  itself  exercise  the  discretion.  In  Lahey  v.  Kortright, 
132  N.  Y.  450,  30  N.  £.  9S9,  it  was  said: 

**But  >r  nfysmoa  to  tbe  provisions  of  tbe  win,  as  well  tliat  creattng  the 
power  of  sale  as  other  portloDS,  to  ascertain  tta  applicability  contemplated  by 
the  testator,  it  seems  that  this  power  Id  Its  practical  and  essential  purpose 
was  InteDded  to  be  ai^licable  to  the  subject  of  the  tnut,  which  was  to  con- 
tinue during  the  Uvea,  respectively,  of  the  beneficiaries;  and,  being  thus  an- 
nexed to  mctk  trust  In  aid  of  Its  execution.  It  would  be  taken  by  the  trustees," 
and  that  It  could  be  nerclsed  by  a  sabatltuted  trustee ;  that  "It  could  be  aeea 
that  tbe  title  to  tbe  property  subject  to  the  tmst  would  very  Ilfc^  remain  In 
the  trustees  for  many  years,  and  during  that  time  they  were  charged  with  an 
active  duty  In  respect  to  It  It  Is  quite  reasonable  to  assnme  on  the  qneetioii 
of  constmctlcai  that  It  was  In  tbe  contemplation  of  the  testator  that  occasion 
might  within  that  time,  In  view  of  tbe  Interests  of  the  present  and  ultimate 
beneficiaries,  arise  for  the  sale  of  the  spedflc  real  estate  or  some  of  It  and 
the  Investment  of  the  proceeds  In  other  property.  This  view  of  the  powei  of 
sale  for  the  purpose  of  Investment  in  other  proper^  Is  consistent  with  tbe 
execution  of  the  trust  during  the  lives  of  those  who  were  to  take  the  Income, 
and  seems  essential  to  effectuate  the  Intent  of  the  testator  tai  creating  such 
power," 

In  Matter  of  Wilkin,  183  N.  Y.  104,  76  N.  E.  1105,  where  die  trustee 
named  refused  to  qualify,  it  was  held  that  under  those  circumstances 
to  hold  that  the  new  trustee  selected  by  the  testator  could  not  exer- 
cise the  inherent  discretion  given  by  the  will  as  a  part  of  the  trusti, 
because  the  one  named  with  her  did  not  qualify,  is  to  hold  that  the 
trust  could  not  be  executed 'at  all.  "It  would  defeat  the  intention  of 
the  testator,  and  abrogate  the  trust.  The  discretion  belcmged  to  the 
position  of  trustee,  and  the  trust  would  be  paralyzed  were  it  otherwise. 
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The  resignation  of  the  old  trustee  and  the  renunciation  of  Mr.  Dryer, 
which,  as  the  testator  is  presumed  to  have  known  the  law,  he  must 
have  had  in  contemplation  as  possible,  were  not  intended  by  him  to 
strangle  the  trust  if  those  events  should  happen.  Whatever  the  law 
may  be  in  relation  to  the  execution  of  a  power  in  trust,  no  statute  or 
controlling  dedsicm  prevents  the  execution  of  a  trust  pure  and  simple, 
sudi  as  the  one  under  consideration,  by  the  only  acting  trustee  out  of 
several  nominated  by  the  testator." 

The  case  of  Hull  v.  Hull,  24  N.  Y.  647,  is  not,  as  I  look  at  it,  in- 
consistent with  this  view.  The  question  before  the  court  in  that  case 
was  as  to  whether  a  substituted  trustee  could  exercise  the  power  grant- 
ed to  the  trustees  named  in  the  will,  and  it  was  held  that  they  could 
and  a  judgment  so  determining  was  afHrmed.  By  way  of  illustration 
the  court  said: 

"It  Is  true  tbat  tbe  words  of  tbe  will  are  tbat  the  son  Is  to  take  at  the  i^e 
of  30,  If  he  be  aolvent  and  able  to  pay  all  his  debts  and  liabilities  of  every 
kind,  'In  the  opinion  of  my  said  executors';  but  the  l^al  effect  of  this  Is  not 
to  leave  tbe  gneetlon  of  solvency  to  be  determined  or  decided  ^ttrely  by  the 
personal  discretion  of  the  executors.  It  may  be  conceded  tba^  when  a  mat- 
ter or  tblDg  Is  to  be  determined  or  decided  enttiely  by  the  personal  discretion 
of  one  or  more  parties  and  they  die  or  refuse  to  exercise  this  discretion,  there 
Is  no  way  any  determination  or  dedtion  can  be  made.  That  provision  of  the 
present  will  which  confldes  to  the  discretion  of  the  aeaitors  an  increase  of 
the  annual  allowance  to  the  son  Is  of  this  description.  But,  where  a  discre- 
tion In  a  will  Is  that  tbe  executors  or  trustees  are  to  do  or  to  determine  up- 
on any  particular  thing,  and  a  rule  Is  given,  based  opon  facts  readily  ascer- 
tainable In  tbe  usual  manner  of  legal  determination  of  facts,  then  It  Is  not 
a  case  of  pure  personal  discretion,  and  the  courts  will  uphold  the  will,  and 
order  the  facts,  If  diluted,  to  be  determined  In  the  usual  way." 

What  was  said,  therefore,  in  this  case  as  to  the  cases  in  which  a  pure- 
ly personal  discretion  cannot  be  exercised  by  the  substituted  trustee, 
was  only  stating  a  general  principle,  that,  where  it  appears  that  it  was 
the  intention  of  the  testator  to  vest  such  an  exclusive  discretion  in 
particular  persons  named,  there  such  persons  must  exercise  the  discre- 
tion; but  where  it  appears,  as  I  think  it  does  in  this  case,  that  the 
primary  object  of  the  will  itself  was  to  make  a  provision  for  the  testa- 
tor's only  daughter  during  her  life,  the  power  given  to  her  trustees 
to  accomplish  that  purpose  was  intended  to  continue  during  tiie  life 
of  the  beneficiary,  and  that  to  hold  that  the  power  was  to  be  only  ex- 
ercised so  long  as  the  trustees  named  continued  to  act  as  trustees  would, 
as  was  said  by  the  Court  of  Appeals  in  Matter  of  Wilkin,  supra,  de- 
feat the  intention  of  the  testator  and  abrogate  die  trust. 

I  think,  therefore,  that  it  was  the  intention  of  this  testatrix  that  this 
power  should  be  exercised  during  the  continuance  of  the  trust,  which 
was  to  last  during  the  life  of  the  testatrix's  daughter  Alice,  and  that 
this  clearly  defined  intention  could  only  be  effectuated  by  the  construc- 
tion that  the  discretion  .vested  in  the  executors  was  to  be  executed  by 
the  trustee  of  the  trust  during  its  continuance,  and  was  not  a  personal 
discretion  which  could  be  exercised  only  by  the  persons  named  by  the 
testatrix  as  trustees,  but  also  by  the  substituted  trustee;  or  the  person 
who,  from  time  to  time,  as  the  necessity  for  the  exercise  of  the  discre- 
tion arose,  was  exercising  the  duties  of  trustee. 

It  follows  that  the  judgment  appealed  from  must  be  reversed  and 
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judgment  entered  in  accordance  with  the  views  here  e:q>ressed,  with 
costs  to  the  appellant  to  be  paid  out  of  the  estate. 

HOUGHTON,  J.,  concurs. 


FISH  T.  HAHN. 

(Supreme  Gotut,  Appellate  DlTtalon,  Ftrat  Department  Tebmary  7>  1908.) 

1.  FBIHOIPAL  Aim  AOXHT— Bun-DINO  SUPIRIHTENDENTS— SEBVXCB. 

Where  plaintiff  declared  on  a  contract  of  emplt^moit  hy  defendant,  lif 
which  plaintiff  was  to  purchase  a  lot  for  defendant,  to  secure  a  loan  of 
$5,000  tliereon,  and  to  superintend  the  erection  of  the  building  on  the  lot 
for  a  compensation  equal  to  10  per  cent,  of  the  actual  cost  of  the  build- 
ing, and  plaintiff  was  discharged  after  the  contract  for  the  erection  had 
been  let,  he  could  not  recover,  in  the  absence  of  proof  of  the  actual  cost 
of  the  building  erected. 

2.  SAWE— BSTIHATBa— ETIDKnCK. 

Estimates  of  the  coat  of  a  bnlldlng,  made  from  the  plans,  ware  Irrai- 
erant 

8.  JUDOHENT—CESiaNATION  OF  AilOUNl^SET-OTT  AKD  COURTEBOLAIV. 

Where,  In  an  action  on  a  contract  to  pay  plaintiff  10  per  cent,  of  the 
actual  cost  of  a  building,  plaintiff  had  given  a  note  for  $250,  payable  out 
of  the  amount  he  was  entitled  to  receive  under  such  contract,  and  plain- 
tiff admitted  defendant  was  entitled  to  recover  the  amount  of  the  note 
under  her  counterclaim,  a  jndgm^  In  favor  tut  plaintiff,  making  no  de- 
duction for  the  note  and  Interest  thereon,  was  erroneous. 

Appeal  from  Af^late  Term. 

Action  by  John  J.  Fish  against  Henrietta  Hahn.  From  a  determin- 
ation of  the  AppeUate  Term,  affirming  a  judgment  of  the  City  Court 
in  favor  of  plaintiff,  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  Mc- 
lAUGHUN,  LAUGHLIN,  and  HOUGHTON,  JJ. 

Charles  L.  Burr,  for  appellant. 
August  P.  Wagener,  for  respondent 

McLaughlin,  J.  This  action  was  brought  to  recover  damages 
for  the  breach  of  a  contract.  The  complaint  alleges,  in  substance,  tiiat 
the  plaintiff  was  employed  by  the  defendant  to  purchase  a  plot  of  land, 
secure  a  loan  of  $5,000  thereon,  and  thereafter  to  superintend  the  erec- 
tion of  a  building  upon  such  lot ;  that  for  the  services  to  be  thus  ren- 
dered the  defendant  agreed  to  pay  him  10  per  cent,  of  the  actual  cost 
of  the  building;  that  the  plaintiff  fully  performed  the  contract  on  his 
part,  except  in  so  far  as  prevented  by  defendant;  that  the  estimated 
value  of  the  cost  of  the  building  was  $9,295.95 ;  and  that  he  was  en- 
titled by  reason  of  his  contract  to  10  per  cent,  of  that  amount,  less  $250, 
which  had  been  paid  to  him,  for  which  sum  judgment  was  demanded, 
with  interest.  The  answer  denied  the  material  allegations  of  the  com- 
plaint, all^^  payment,  and  set  up  a  counterclaim  of  $250,  the  amount 
due  on  a  promissory  note  made  by  plaintiff  to  defendant.  In  the  reply 
plaintiff  admitted  the  execution  and  delivery  of  the  note  and  its  non- 


Digitized  by  Google 


Sup.  Ct.) 


PISH  V.  HAHN. 


783 


payment,  but  alleged  that  it  was  agreed,  when  given,  that  the  amount 
of  the  same  should  be  deducted  from  whatever  was  coming  to  the  plain- 
tiff under  his  contract  with  the  defendant. 

At  the  trial  it  appeared  that  the  defendant,  contemplating  the  erec- 
tion of  a  stable,  entered  into  an  oral  contract  with  the  plaintiff  by 
which  he  was  to  purchase  for  her  a  lot,  procure  a  loan  of  $5,000  there- 
on, and  also  obtain  plans  and  specifications  for  the  building;  that  the 
lot  was  purchased,  the  loan  obtained,  estimates  submitted,  and  the  erec- 
tion of  the  building  commenced ;  that  some  time  thereafter  the  .plain- 
tiff borrowed  from  the  defendant  $500  in  cash,  and  a  few  days  later  a 
settlement  was  had  between  the  parties,  by  which  it  was  agreed  that 
plaintiff  was  entitled  to  $250  for  the  services  rendered  by  him  "to 
date,"  and  he  gave  his  note  for  the  remaining  $250 ;  that  subsequently 
the  defendant  notified  the  plaintiff  that  she  had  awarded  the  contract  for 
the  erection  of  the  building  to  a  third  party,  and  his  services  were  no 
longer  desired ;  that  he  insisted  upon  going  on  with  what  he  alleged 
was  his  contract  in  superintending  the  erection  of  the  building,  but 
was  prevented  by  defendant  from  doing  so.  Certain  estimates  relating 
to  ^e  cost  of  the  building  were  introduced  in  evidence  over  defendant's 
objecticHi,  which  showed  that  the  building  to  be  erected  would  cost  $9,- 
395.95.  No  proof  whatever  was  offered  as  to  the  actual  cost  of  the 
building,  though  it  had  been  completed  at  the  time  of  the  trial,  and  the 
contractor  who  erected  it  was  a  witness.  At  the  close  of  the  plaintiff's 
case,  defendant  moved  to  dismiss  the  ctwnplaint  upon  various  grounds, 
among  others  that  the  plaintiff  had  failed  to  prove  the  cause  of  action 
set  out  in  the  complaint,  in  that  he  had  offered  no  evidence  as  to  the 
actual  cost  of  the  building.  The  motion  was  denied,  and  an  exception 
taken,  and  a  similar  motion  was  made  at  the  close  of  the  whole  case, 
which  was  also  denied,  and  an  exception  taken,  and  the  court  was  re- 
quested to  direct  the  jury  to  render  a  verdict  for  defendant  on  sub- 
stantially die  same  ground,  which  was  also  denied,  and  an  exception 
taken. 

I  am  of  the  opinion  the  exceptions  were  well  taken.  The  action, 
as  already  indicated,  is  to  recover  damages  for  breach  of  a  contract. 
The  complaint  sets  out  its  terms.  It  alleges  that  the  plaintiff  was  to  do 
certain  things,  and,  among  others,  "to  watch  the  progress  and  generallv 
superintend  the  work  and  building  durii^  the  excavation  of  the  cel- 
lar and  the  erection  of  the  building  until  the  completion  thereof,  for 
whidi  defendant  agreed  and  promised  to  pay  plaintiff  *  *  *  10 
per  cent,  to  be  figured  on  the  actual  cost  of  the  building;  defendant 
to  pay  as  the  work  progressed  and  as  each  of  the  subcontractors  was 
entitled  to  payment."  At  the  trial  the  proof  on  the  part  of  the  plaintiff 
tended  to  establish  the  contract  as  alleged,  and  as  the  only  contract  un- 
der whidi  plaintiff  rendered  any  service  whatever.  He  himself  testi- 
fied: 

**I  was  to  be  paid  at  the  rate  of  10  per  cent  on  the  total  coat  of  the  con- 
fltractlon  of  the  building.  That  was  to  be  paid  In  monthly  Installments.  I 
was  to  submit  bills  to  Mrs.  Habn  every  month  for  money  expended  during 
the  month,  and  I  was  fo  receive  a  check  for  that,  to  be  paid  to  the  snbcon- 
tractors,  and  10  per  cent,  additional  for  my  services;  10  per  cent  baaed  on 
the  total  amount  of  the  cost  of  the  building.  *  •  *  My  compensation  un- 
der that  contract  with  the  defendant  for  the  saperlntendence  of  this  stable 
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building  was  to  be  10  per  cent,  of  the  cost  of  the  erection  of  fbe  balldlng. 
*  *  *  I  was  to  superintend  the  erection  and  CMistmctlon  of  that  stable, 
and  for  my  services  as  superintendent  I  was  to  rec^ve  10  per  cmt  of  the 
actual  cost  of  the  stable,  and  that  Is  all  tbe  services  I  was  to  perfoim.** 

Notwithstanding  the  specific  allegation  of  the  complaint  that  plain- 
tiff's compensation  was  to  be  based  on  the  actual  cost  of  the  building, 
and  his  proof  to  the  same  effect,  a  recovery  has  nevertheless  been  had, 
not  for  10  per  cent,  of  the  actual  cost  of  the  building,  but  for  10  per 
cent,  of  what  somebody  estimated  it  would  cost  before  it  was  erected. 
Whether  the  building  cost  more  or  less  than  the  estimate  is  a  pure  spec- 
ulation. Obviously,  a  recovery  based  on  such  evidence  cannot  stand. 
Before  plaintiff  could  recover,  therefore,  he  had  to  prove,  under  the 
contract  alleged  and  proved,  what  the  building  acttially  cost  He  did 
not  do  this,  and  therefore  the  complaint  should  have  been  dismissed,  or 
a  verdict  directed  for  the  defendant. 

The  estimates  of  the  cost  of  the  building  should  not  have  been  ad- 
mitted in  evidence.  They  did  not  prove  or  tend  to  prove  plaintiflTs 
cause  of  action.  He  was  entitled  to  recover,  if  at  all,  10  per  cent,  of 
the  actual,  and  not  of  the  estimated,  cost  of  the  building.  The  deter- 
mination of  the  Appellate  Term  and  the  judgment  of  the  City  Court, 
therefore,  must  be  reversed;  and,  inasmuch  as  there  must  be  a  new 
trial,  it  may  not  be  out  oif  plaro  to  call  attention  to  another  error  which 
occurred  at  the  trial. 

The  plaintiff,  according  to  the  allegations  of  his  complaint  and  proof, 
had  but  one  contract,  by  the  terms  of  which  he  was  entitled  to  10  per 
cent  of  the  actual  cost  of  the  building,  less  $250  paid  thereon.  This 
is  the  amount  for  which  judgment  is  demanded,  with  interest  from  a 
date  stated.  The  answer  sets  up  a  counterclaim  upmi  a  promissory 
note  for  $350  and  interest  from  February  2, 1903.  That  the  defendant 
was  entitled  to  recover  upon  this  counterclaim  was  conceded.  The 
plaintiff,  however,  had  a  recovery  for  the  amount  claimed  in  tiie  com- 
plaint ;  no  deduction  being  made  for  the  amount  due  on  the  promissory 
note  and  interest  thereon.  This  amoimt  should  have  been  deducted 
from  the  amount  found  due  the  plaintiff,  and  the  jury  should  have  been 
so  instructed. 

The  determination  of  the  Appellate  Term  and  the  judgment  of  the 
City  Court  are  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
Umt  to  aUde  event  All  concur. 


TOMCZEK  T.  WIESEB  et  at 
(Soprene  Court  Trial  Term.  Erie  Connly.   F^mary  Id,  190ft) 

InrARTS— DlBATFIRKinQ  DEED— EjEOTUinVT. 

For  one  to  maintain  ejectment  for  land  deeded  by  blm  while  ao  Infant 
be  must  disaffirm  the  deed  before  and  otherwise  than  by  bringing,  tbe 
action. 

CBO.  Note.— FcHT  cases  In  point  see  Oemt  Dig.  vol.  27,  Infants,  H  BO-68.] 

Action  by  Stanislaus  Tomczek  against  Ida  M.  Wiescr  and  another. 
Plaintiff  moves  for  a  new  trial  on  the  minutes  of  the  court  Denied. 
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F.  F.  Williams,  for  the  motion. 
Lincoln  A.  Groat,  opposed. 

WHEELER,  J.  The  action  is  one  of  ejectment,  in  whidi  the  plain- 
tiff seeks  to  recoiw  the  possession  of  certain  real  estate  deeded  away 
1>y  him  during  his  mitiority.  Upon  the  trial  it  appeared  the  plaintiff 
made  no  re-entry  of  the  premises  conveyed  by  him,  gave  no  notice  of 
his  election  to  rescind  his  deed,  and  took  no  other  affirmatiTe  action  to 
t^udiate  the  conveyance,  before  bringing  this  action  of  eiectment. 
The  trial  court  granted  the  motion  for  a  nonsuit  upon  tiie  ground  that 
before  an  action  of  ejectment  could  be  maintained  the  plaintiff  was  re- 
quired after  becoming  of  age  to  disaffirm  his  deed  of  bargain  and  sale 
by  either  executing  another  deed  to  a  third  person,  or  by  actual  entry  on 
the  land  for  the  purpose  of  .disaffirming  tiie  deed,  or  by  ddng  some 
other  act  clearly  demonstrating  his  intent  to  avoid  Ms  deed.  Hie  plain- 
tiff contends  tms  ruling  was  error,  and  that  the  bringing  of  the  action 
was  in  and  of  itself  a  sufficient  disaffirmance  of  the  transaction. 

The  court  is  aware  that  the  decisions  of  the  courts  of  the  various 
states  are  conflicting  upon  this  propositiwi.  See  32  Cyc.  p.  555.  In 
this  state,  however,  the  rule  seems  well  established  that  some  previous 
act  of  disaffirmance  is  necessary  to  authorize  the  bringing  of  a  suit  for 
the  possession  of  land.  Bool  v.  Mix,  17  Wend.  119,  31  Am.  Dec  2SS ; 
Voorhies  v.  Voorhies,  24  Barb.  150;  Dominidc  v.  Michael,  4  Sandf. 
418.  It  also  seems  to  be  ^  rule  recognized  in  Welch  v.  Bunce,  83 
Ind.  382 ;  Scranton  v.  Stewart,  62  Ind.  68 ;  Law  v.  Long,  41  Ind.  586 ; 
Sims  v.  Snyder,  86  Ind.  602 ;  Suns  v.  Bardoner,  86  Ind.  87,  44  Am. 
Rep.  263.  The  theory  of  the  rule  is  simple  and  logical.  The  deeds 
of  infants  are  not  void,  but  voidable  only.  The  deed  of  a  minor. operates 
on  the  estate,  and  passes  title  to  the  grantee.  Until  avoided  the  grantee 
is  seised,  and  has  the  right  to  enjoy  and  possess  the  lapd  until  the  deed 
has  been  avoided.  It  follows  that  a  grantee  is  not  divested  of  his  title 
or  right  of  possessicm  until  his  grantor  has  exercised  his  right  to  rescind 
and  avoid  his  deed.  Therefore  it  is  held  that  the  iu;ht  to  bring  eject- 
ment is  not  ccxnplete  until  the  grantor  has  by  some  afmtnative  act  on  his 
part  avoided  the  deed  and  reinvested  himself  with  the  legal  title.  As 
has  been  said,  it  is  the  disaffirmance  which  avoids  the  deed  of  an  in- 
fant, and  not  the  bringing  of  the  action  to  recover  the  land  Actions, 
therefore,  brought  before  disaffirmance,  are  premature. 

We  must  therefore  conclude  upon  the  authorities  cited,  that  the 
trial  court  did  not  err  in  granting  the  nonsuit,  and  the  motion  for  a 
new  trial  must  be  denied. 


CUBAN  PRODUCmON  CO.  T.  RODRIGUEZ. 
(Supreme  Court,  Appellate  Division,  First  Department.   Febraaiy  7,  1908.) 
BPXOITIO  PlSrOBHAItOB— Dctenses. 

Spedflc  performance  of  an  obligation,  under  a  contract  of  sale  of  prem- 
iSBB  In  Gnt>a,  to  bava  the  nme  ofllelany  mrrejed,  will  not  be  decreed, 
wbere  it  ai^tean  that  there  Ib  no  certainty  that  a  Mirrey  by  whleh  sood 
title  could  be  given  end  zecorded  can  be  obtained. 

[Bd.  Note^^For  caaee  in  point,  see  Cent.  Dig.  vol.  44,  Bpectflc  FwAnm- 
ance,  ||  SO,  81.] 
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Appeal  from  Special  Term. 

Specific  performance  by  the  Cuban  Producti<m  Company  against  Jose 
Francisco  Rodriguez.  Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ, 

Charles  S.  Carringt(Hi,  for  appellant 
J.  Hampden  Dougherty,  for  re^ondent 

LAUGHLIN,  J.  The  action  is  brought  to  enforce  the  specific  per- 
formance by  the  defendant  of  a  single  provision  of  a  contract  by  which 
he  and  others  were  to  convey  to  the  plaintiff  two  certain  plantations, 
known  as  "San  Jose  de  Bayatabo"  and  "Las  Mercedes  del  Montalvan," 
in  the  province  of  Puerto  Principe,  in  the  Island  of  Cuba,  containing 
2,666%  acres  of  land,  more  or  less.  The  contract  is  in  writing,  and 
was  executed  on  or  about  tiie  S5th  day  of  January.  1901.  The  par- 
ties thereto  are  the  plaintiff,  a  corporation  duly  incorporated  under 
the  laws  of  Delaware,  and  the  defendant  and  his  mother  and  two  step- 
brothers, who  derived  their  title  and  interest  through  one  Mateo  C. 
Rodriguez,  the  father  of  the  defendant,  who  died  in  the  year  1880, 
seised  of  the  premises  in  question.  The  purchase  price  specified  in 
the  C(Kitract  is  $70,000,  $10,000  of  which  was  to  be  paid  in  the  capital 
stodc  of  the  plaintiff,  which  had  already  been  delivered  to  two  of  the 
vendors  as  payment  on  account  of  a  former  contract  for  the  sale  there- 
of, bearing  date  the  14th  day  of  September,  1889,  and*  the  balance 
to  be  paid  $5,000  in  cash  and  $55,000  in  the  capital  stock  of  the  plain- 
tiff "upon  the  delivery  of  proper  deed  or  deeds  and  a  record  title"  as 
therein  provided.  The  covenant  on  the  part  of  the  defendant,  the 
specific  performance  of  which  is  sought  in  this  action,  and  the  ma- 
terial provisions  of  the  contract  relating  thereto,  are  as  follows : 

"Jose  F.  Rodriguez,  one  of  the  parties  of  the  first  part,  for  himself,  his  heirs. 
aflsignB,  executors,  and  admlnlatratorB,  indlrldnally  covenants  and  agrees  with 
the  party  of  the  second  part  to  forthwith  and  In  the  quickest  practlcftble  pos- 
sible time  to  commence  and  take  such  steps  as  may  be  necessary  to  enable  the 
parties  of  the  first  part  to  give  the  deeds  as  hereinbefore  mentioned ;  and  In 
consideration  of  same  the  party  of  the  second  part  covenants  and  agrees  to 
advance  to  the  said  Joss  F.  Rodrlgoes,  sndi  sum  and  sums  <tf  mon^  as  may 
be  necessaiy  to  effect  the  same  np  to  a  snm  not  exceedlns  $1.000 ;  and  it  U 
mutually  coTonanted  and  agreed  Ixj  and  between  the  said  Jose  F.  Bodriguei 
and  the  party  of  the  second  part  tiiat  all  such  sum  or  sums  of  money  so  ad- 
vanced shall  be  deducted  from  the  aforesaid  $5,000  to  be  paid  to  the  said  Jose 
F.  Rodrlgues  and  shall  be  applied  as  a  paymmt  on  account  of  said  95,000  In 
caslL'* 

These  are  the  only  provisions  with  respect  to  the  time  within  which 
the  title  should  be  perfected  and  deeds  tendered.  The  parties  evi- 
dently contemplated  that  considerable  time  would  intervene ;  for  it  was 
expressly  provided  that  the  plaintiff  should  be  at  liberty  to  take  im- 
mediate possession  of  the  property,  and  it  did  take  possession  in  tihe 
fall  of  1902.  The  evidence  shows  that  good  title  to  the  premises  could 
not  be  given  and  recorded  until  they  were  <^cially  surveyed,  and  that 
this  was  one  of  the  things  that  the  defendant  obligated  himself  to  have 
done ;  but  the  evidence  iaSi&  to  show  whether  it  was  the  only  step  con- 
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templated  to  be  done  by  him  under  his  special  agreement.  It  does 
not  appear  that  either  party  was  very  active  or  diligent  with  respect 
to  the  performance  of  this  special  agreement.  The  plaintiff  never 
formally  tendered  any  money  to  the  defendant  for  the  expenses  of  the 
.survey;  but,  <»i  the  other  hand,  we  are  of  the  (pinion  that  the  evidence 
does  not  sustain  the  finding  that  the  defendant  demanded  the  payment 
of  the  money  for  the  expenses  which  was  refused  by  the  plaintiff. 
That  fact  is,  however,  quite  immaterial ;  for,  as  we  view  the  case,  it  is 
not  one  in  which  a  specific  performance  should  be  decreed.  It  ap- 
pears by  the  evidence  that  the  deeds  conveying  the  interests  of  the 
parties  could  be  lawfully  executed,  although  they  could  not  be  record- 
ed without  an  t^cial  survey. 

The  action,  however,  is  not  to  compel  a  specific  performance  of  the 
contract  with  respect  to  conveying  the  premises.  The  allegations  of 
the  complaint  and  the  prayer  for  relief  confine  the  action  to  a  demand 
for  specific  performance  of  this  special  agreement  on  the  part  of  the 
defendant.  It  appears  by  the  evidence  that  there  are  two  forms  of 
official  surveys,  one  of  which  embraces  merely  the  land  in  question, 
and  the  other  embraces  the  entire  tract  embraced  in  the  original  royal 
grant,  known  as  a  "fundo."  It  appears  that  the  heirs  of  a  party  receiv- 
ing a  grant  from  the  crown,  instead  of  each  taking  a  certain  number 
of  acres  by  agreement,  would  {^praise  the  value  of  the  land  and  each 
would  then  take  his  percentage  of  the  total  in  value  "in  possession," 
or  so  many  "pesos  de  posesion,"  and  each  would  settle  in  a  different 
place,  called  a  "sitio,"  without  a  survey,  and  cultivate  that  section  as 
his  own.  As  each  heir  died  the  same  practice  follows ;  and  each  might 
also  sell  off  a  percentage  of  the  valuation  allotted  to  him  as  so  many 
"dollars  in  possession"  or  "pesos  de  posesion."  This  practice  continued 
until  the  enactment  of  the  new  recording  statute.  It  was.evidently  em- 
acted  under  the  American  rule  in  Cuba.  The  statute  with  respect  to> 
the  surveys  is  not  set  forth ;  but  the  testimony  of  a  duly  licensed  at- 
torney in  the  island  of  Cuba  indicates  that  it  is  a  summary  proceedings 
in  court,  by  which  interested  parties  receive  notice  and  are  required 
to  appear  before  the  court  in  official  surveyor,  and  the  determinationi 
with  respect  to  the  division  lines  between  the  respective  owners  be- 
comes binding  upon  all  who  are  duly  summoned,  subject  to  a  right 
of  appeal  which  apparently  exists.  It  does  not  clearly  appear  whether 
it  will  suffice  to  have  an  facial  survey  of  the  premises  occupied  by  the 
defendant's  father  only  on  notice  to  the  immediate  abutters,  or  whether 
it  will  be  necessary  to  officially  survey  the  entire  "fundo"  of  which  it 
is  a  part ;  but  it  tends  to  show  that  an  official  survey  of  the  entire 
"fundo"  may  be  necessary.  Apparently  the  proceeding  for  an  official 
survey  may  only  be  demanded  by  an  heir  or  person  directly  deriving 
title  through  the  former  owner.  Although  the  law  does  not  require 
that  the  party  calling  for  the  official  survey  should  be  present,  it  is 
manifest  that  the  proper  protection  of  his  rights  and  interests  may  re- 
quire his  presence;  and  it  appears  that  the  defendant  could  not  with 
safety  remain  away  during  tiie  proceeding. 

If  it  were  a  proper  case  for  a  decree  of  specific  performance,  the 
plaintiff,  being  in  possession,  might  perhaps  be  relieved  from  its  fail- 
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ure  to  tender  to  the  defendant  the  mon^  for  his  eiqKnses  in  makings 
the  survey,  as  provided  in  the  contract  We  arc  of  opinion,  however, 
that  the  court  should  not  attempt  to  enforce  the  specific  performance 
of  a  contract  of  this  kind.  The  court  should  not  make  a  decree  where 
it  is  not  clear  that  it  may  be  carried  into  effect.  The  court  cannot 
supervise  this  survey.  There  is  no  certainty  that  the  defendant  could 
within  a  given  time,  or  ever,  obbun  an  ofiicial  survey  by  whic^  good 
title  to  the  premises  could  be  given  and  recorded,  and  the  court  should 
not  make  a  decree  that  would  require  him  to  go  to  the  Island  of  Cuba 
and  there  institute  proceedings  of  a  1^1  nature  and  be  responsible 
for  the  final  determination  thereof,  which  necessarily  must  rest  with 
others.  As  this  court  cannot  control  the  proceedings,  it  should  not 
command  the  defendant  to  institute  and  control  it. 

It  follows,  therefore,  that  the  judgment  should  be  affiimed,  with 
costs.  All  concur. 


In  n  FOSTER. 
(Supreme  Ooort,  Special  Term,  Brie  Ooimtr.  FdtmuT*  100&) 
iNToxiCATiNa  IiiquoBS  —  Local  Opnon— Butonons— ApraoATnai  iob-Aiv- 

FICnENOT— SUTDTOBT  FBOTIBIOItS. 

Where  the  posted  and  pnbllahed  notloe  of  ndHnlnBUm  ot  local  option 
questions,  under  section  16  of  the  llqaor  tax  law  (Laws  1880,  p.  67.  c: 
112),  relating  to  notice  of  the  mbmlsslon  of  sach  questions  at  a  town  meet- 
ing, merely  contained  the  qnestions,  and  did  not  set  forth,  as  required 
hy  the  law,  that  they  would  be  voted  for  or  make  any  reference  to  the 
election,  it  was  Insnffldent,  since  the  law  contemplates  a  formal  notice 
stating,  substantially  In  the  language  thereof,  that  the  questions  would 
be  Toted  for. 

Application  for  a  resubmission  of  local  option  questions  originally 
submitted  on  application  of  Frank  L.  Foster  for  a  special  election  un- 
der section  16  of  the  liquor  tax  law  (Laws  1896,  p.  67,  c.  112).  Ap- 
plication for  resubmission  granted. 

Watson  &  Watson,  for  petitioner. 

Daniel  Reed,  for  State  Commissioner  of  Excise. 

J.  B.  Scoville,  for  interveners. 

POUND,  J.  The  provisions  of  section  16  of  the  liquor  tax  law  in 
reference  to  notice  of  the  submission  of  these  questions  at  the  town 
meeting  were  not  literally  complied  wiUi  by  the  town  clerk,  as  no  no- 
tice that  the  local  option  questions  would  be  voted  on  at  the  tc^wn 
meeting  was  published  or  posted  by  him.  Instead,  be  merely  published 
and  posted  tiie  questions  themselves,  without  setting  forfii  the  fact 
that  they  would  be  voted  on,  or  making  any  reference  to  the  electicMi. 

The  Appellate  Division,  Fourth  Department,  in  Matter  of  Town  of 
La  Fayette,  105  App.  Div.  25,  93  N.  Y.  Supp.  53-1,  held  that  a  total 
failure' to  publish  such  notice  rendered  the  submission  illegal  and  im- 
proper. Justice  Williams  in  tfie  opinion  says:  "A  failure  to  conii>ly 
with  these  provisions  [relative  to  notice]  ought  to  render  the  ralnnis- 
sion  illegal  and  improper,"  and  is  a  sufficient  reason  for  ordering  the 
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resubmission  of  the  same.  He  also  points  out  that  in  People  ex  rel. 
Crane  v.  Chandler,  41  App.  Div.  178,  68  N.  Y.  Supp.  794,  the  merits 
were  not  necessarily  considered,  that  the  case  went  off  on  remedial 
questions  merely,  and  that  the  discussion  of  the  merits  as  to  the  suf- 
ficiency of  the  notice  was  wholly  superfluous.  The  latter  case  can  no 
Imger  be  r^arded  as  authority  for  holding  that  actual  notice  to  the 
electors,  though  informal,  may  be  sufficient 

The  decision  in  the  La  Fayette  Case  contemplates  a  formal  notice 
to  be  given  by  the  cletk,  stating,  substantially  in  the  language  of  the 
statute,  that  said  questions  "will  be  voted  on,"  etc.  It  is  plain  that 
there  has  been  no  compliance  with  the  law  governing  notice  in  this 
case.  The  State  Commissioner  of  Excise  concedes  that  because  of 
such  nonconmliance  sufiicient  reason  is  shown  for  ordering  that  said 
propositions  be  submitted  at  a  special  town  meeting,  duly  called,  as 
provided  by  section  16  of  the  liquor  tax  law  (Laws  1896,  p.  67,  c.  tlX) ; 
and  it  so  appears  to  roe. 

So  ordeml. 


UNITED  VAUDBVILLB  CO.  T.  ZEIiLEB  et  aL 
(6iq>reiiK  Oonrt,  Special  Term,  Brie  Oonnty.   Febroary.  1906L) 

1.  SDitDAT— Beguutions— Acts  Pbohibitxd. 

Under  Pen.  Code.  SS  259-277,  prohibiting  tlie  doing  on  Sunday  of  q;»ec- 
Ifled  acts  declared  to  be  serlons  lntem^»tknu  of  the  repose  and  relU^oos 
liberty  of  the  oommunlty,  the  doing  of  any  act  on  Sunday  la  prohibited 
which  the  Legislature  deems  Is  an  Interruption  of  the  repose  and  reli- 
gious liberty  of  the  conunuulty,  and  such  repose  Is  deemed  to  be  Interrupt- 
ed  by  the  doing  of  certain  of  audi  prohibited  acta,  bowever  quietly  tbey 
may  be  done. 

2.  SAHB— PCBZ.10  Showb. 

Under  Pen.  Code,  H  2t^277,  prohibiting  labor  on  Sunday,  except  wofts 
of  necessity  and  charity,  when  performed  In  tbelr  usual  and  orderly  man- 
ner, so  as  not  to  Interfere  with  the  repoee  and  religious  liberty  of  the 
community,  prohlbltlog  all  theatrical  performances  on  Sunday,  etc.,  a 
moving  picture  show,  open  to  the  general  public,  to  which  an  admission 
fee  la  <diarged,  giving  numerous  exhibitions  dally  In  a  theater  located  on 
tbe  principal  vtreet  of  a  dty.  In  cloae  proximity  to  plaoea  ot  wonUp,  may 
not  lawfully  open  on  Bunday. 

(Bd.  Note^Kor  cases  In  point,  see  Oent  Dig.  voL  4Sk  Snnday,  fl  11. 12.] 

Action  by  the  United  Vaudeville  Qxnpany  zgaiast  Henry  C.  Zeller 
and  others,  police  commissioners  of  the  city  of  Buffalo.  Application 
for  a  temporary  injunction  to  restrain  defendants  from  closing  on  Sun- 
days tbe  theater  of  plaintiff.  Denied. 

Et^^e  L.  Falk,  for  plamtiff. 

Jomi  W.  Ryan»  City  Atty.,  for  defendants. 

POUND,  J.  The  Penal  Code  (sections  »59-277)  prohiMts  tfie  domg 
on  Sunday  of  certain  specified  acts,  which  are  deemed  to  be  "serious 
interruptions  of  the  repose  and  religious  liberty  of  the  community." 
Pen.  Code,  §  259.  The  doing  of  no  act  on  Sunday  is  prohibited,  ex- 
cept for-  the  reason  that  the  Legislature  deems  that  the  doing  of  such 
act  is  an  interruptiim  of  the  repose  and  religious  liberty  of  the  com- 
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munity;  but  such  repose  is  deemed  to  be  interrupted  hy  the  doing 
of  certain  of  such  pr(^ibited  acts,  however  quietly  said  acts  may  be 
done.  AH  labor  on  Sunday,  excepting  works  of  necessity  and  charity, 
is  prohibited.  Section  263.  All  trades,  manufactures,  and  agricultural 
or  mechanical  employments  are  prohibited  on  Sunday,  except  that 
such  works  of  necessity  are  permitted  as  may  be  performed  on  that 
day  so  as  not  to  interfere  with  the  repose  and  religious  liberty  of  the 
community.  Section  266.  All  public  traffic  on  Sunday  is  prohibited, 
with  certain  exceptions  deemed  to  be  needful  to  the  ccmiKHt  of  the 
community  and  not  interrupting  its  repose.  Section  267.  All  theatri- 
cal performances  on  Sunday  are  prohibited.  Section  277.  "All  shoot- 
ing, hunting,  fishing-,  playing,  horse  racing,  gaming  or  other  public 
sport,  exercises  or  shows,"  are  prohibited  upon  Sunday ;  also  all  noise 
disturbing  the  peace  of  the  day.   Section  265. 

It  is  claimed  on  this  hearing  that  a  moving  picture  show  open  to  the 
general  public,  to  which  an  admission  fee  is  charged,  giving  numerous 
exhibitions  daily  in  a  hall  or  theater  located  on  die  principal  street  of 
the  city;  in  close  proximity  to  places  of  worship,  doeS  not  come  with- 
in any  of  tiie  prohibited  acts  above  set  forth,  and  that  it  may  be  law- 
fully opened  on  Sunday.  On  motions  for  preliminary  injunctions  in 
the  First  judicial  district  it  has  been  held  that  such  moving  picture 
■shows  are  not  "public  shows,"  within  the  meaning  of  section  265  of  the 
Penal  Code,  and  injunctions  have  been  g^ntcd  restraining  police  inter- 
ference therewith  on  Sunday.  On  like  motions  in  the  Second  judicial 
-district  the  contrary  has  been  held,  and  the  injunctions  have  been  de- 
nied. It  has  been  held  that  the  "public  shows"  prohibited  by  section 
265  are  only  those  which  are  out  of  door,  in  public  view.  Keith  & 
Proctor  Amusement  Co.  v.  Bingham  (Sup.)  108  N.  Y.  Supp.  205. 

It  has  not  been  clearly  demonstrated  why  the  Legislature  should  have 
prohibited  all  out  of  door  public  shows,  and  also  the  performance  of  any 
tragedy,  comedy,  opera,  ballet,  farce,  n^ro  minstrelsy,  negro  or  other 
•dancing,  wrestling,  boxing,  sparring  contest,  trial  of  strength,  or  any 
■aerial,  equestrian,  or  dramatic  performance  or  exercise,  or  any  per- 
formance or  exercise  of  jugglers,  acrobats,  club  performances,  or  rope 
dancers  on  Sunday,  and  provided  that  aiding  in  such  performances  by 
advertis^ent  or  otherwise  should  be  a  misdemeanor,  and  that  every 
person  who  leases  any  place  for  the  purpose  of  such  performance  is 
guilty  of  a  misdemeanor  (secticm  277),  and  should  at  the  same  time 
have  intended  to  permit  a  moving  picture  show  to  open  its  doors  on 
Sunday.  A  fair  construction  of  sections  259-277  of  the  Penal  Code 
leads  to  the  conclusicHi  that  all  public  shows  are  prohibited  as  "serious 
interruptions  to  the  repose  and  religious  liberty  of  the  community." 

The  courts  have  repeatedly  held  that  IkiII  playing  on  Sunday,  for 
which  an  admission  is  charged,  is  a  public  show,  whether  noise  actually 
disturbs  the  peace  of  the  day  or  not,  because  the  statute  presumes  that 
sudi  ball  playing  interrupts  the  repose  of  the  community.  People  v. 
Poole,  44  Misc.  Rep.  118,  89  N.  Y.  Supp.  773.  That  seems  to  be  the 
case  with  this  plaintiff.  It  gives  a  "public  show,"  and  it  is  to  be  pre- 
sumed that  such  act,  if  done  on  Sunday,  will  interrupt  the  repose  of 
the  community. 

Motion  denied. 
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BLUBMNBB  T.  GABTIK. 

<Sapreine  Gonrt  Appellate  DlTlston,  Bint  Department  Fdmiaij  Slf  190&) 

1.  Apfsai.— Bbvsbbai.  — BxiUHD  — AiRHDjfXHx  OT  Ookpuiht — Dotsbxht 
O&nsB  OF  AonoH. 

WhOTe  a  complaint  allseed  that  defendant  agreed  to  *^rly  ahare  wttti 
the  plaintiff  the  commlerions  received  b7  the  defendant  on  accoont  of"  the 
tatter's  contract  as  architect  for  a  certain  bnlldlng,  and  plaintiff  testlfled 
tliat  defendant  received  a  certain  sum  for  bis  services  as  architect,  and 
that  be  was  to  receive  a  fair  share  thereof,  which  wonld  be  one-balf  of 
such  som,  he  should  not,  after  a  reversal  of  a  Judgment  In  bis  favor  on 
the  ground  that  the  contract  was  too  indefinite  as  to  the  payment  to  be 
made  to  be  enforced,  be  permitted  to  amoid  ailing  that  the  agree- 
ment was  to  pay  him  one-half  the  amount  rectived  by  d^endant,  la  oi^ 
der  to  oiable  him  to  change  his  testimony  and  recover  on  a  definite  «»• 
tract 

3.  fiuu— Strsncf-HATrxB  mid  Oeouhds  nr  Omraut. 

A  OHaplalnt  sought  to  recover  a  certain  sum  for  plaintiff's  sunicee  *in 
framing,  devising,  and  drawing  sketches  and  plans  for  the  erection"  of 
a  certain  public  building.  A  proposed  amended  complaint  incorporated 
the  original  as  one  count,  and  contained  another  count  alleging  that  plain- 
tiff and  defendant  entered  Into  an  agreement  by  which  plaintiff  under- 
took to  design  plans  which  shonld  meet  the  reqnlrem^ta  of  the  building 
commission.  It  being  understood  that  plaintiff's  compensation  was  to  de- 
pend upon  the  commission's  approval ;  that  plaintiff  performed  the  con- 
tract  and  secured  anch  approval,  whldi  oiabled  d^endant  to  obtain  the 
ardiiteefs  contract,  from  which  he  received  a  specified  sum;  and  that 
plaintiff's  services  were  reasonably  worth  one-half  of  such  sum.  Hetd, 
that  the  amended  complaint  should  bave  been  Allowed,  although  the  lat- 
ter count  Included  the  services  sued  for  In  the  original  count;  the  pre- 
vention of  a  recovery  for  the  same  services  under  both  counto  being  a 
matter  to  be  taken  care  of  <m  the  trial,  when  the  evldaue  was  all  be- 
fore the  court 

Appeal  from  Special  Term. 

Action  by  Oscar  Bluemner  against  Michael  J.  Garvin.  From  an  or- 
der denying  his  motion  for  leave  to  serve  an  amended  oxnplaint,  plain- 
tiff appeals.  Reversed,  with  directions. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  M-UGH- 
LIN,  CLARKE,  and  HOUGHTON.  JJ. 

Isaac  N.  Miller^  for  appellant 
John  P.  Everett,  for  respondent 

LAUGHLIN,  J.  The  original  complaint  contains  two  counts — one 
to  recover  $20,000  on  an  express  agreement,  by  which  it  is  alleged  the 
defendant  agreed  to  associate  the  plaintiff  with  him  as  architect  for  tiie 
Bronx  borough  court  house,  and  to  "fairly  share  with  the  plaintiff  the 
commissions  received  by  the  defendant  on  account  of"  the  lather's  con- 
tract with  the  city  of  New  York  as  architect  for  said  building;  and 
another  to  recover  $10,000  for  the  plaintiff's  services  as  an  architect 
"in  framing,  devising,  and  drawing  sketches  and  plans  for  the  erection" 
of  said  courthouse — ^but  the  whole  amount  demanded  was  $20,000. 
Upon  ^e  trial  the  plaintiff  confined  his  evidence  to  tihe  first  count  He 
showed  that  the  defendant  received  $40,000  from  the  city  for  his 
•ervices  as  architect  in  ^e  premises,  and  claimed  that  a  lair  share 
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thereof,  which  was  the  contract  as  testified  to  by  him,  was  one-half  of 
that  amount.  He  recovered  on  that  theory;  but  on  appeal  this  court 
reversed  the  judg;ment  and  panted  a  new  trial  upon  the  ground  that 
the  exp>ress  contract  was  v<»d  for  indefiniteness.  ISO  App.  Div.  29, 
104  N.  Y.  Supp.  1009. 

In  the  pr(K)0sed  amended  complaint,  the  first  court  is  amended  by  al- 
leging that  uie  agreement  was  to  pay  the  plaintiff  one-half  the  amount 
received  by  the  defendant  from  the  <Aty.  We  are  of  opinion  that  the 
court  properly  denied  the  motion,  in  so  far  as  it  involved  an  amendment 
of  the  first  count  The  plaintiff,  having  alleged  that  the  agreement 
was  to  pay  a  fair  share  and  having  so  testified,  should  not  now  be  per- 
mitted to  amend,  in  order  to  enable  him  to  change  his  testimony  and 
recover  on  a  definite  contract.  The  facts  shown  by  the  moving  papers, 
however,  indicate  that  the  plaintiff  rendered  valuable  services  to  the  de- 
fendant, not  merely  in  preparing  the  sketch,  design,  and  drawings, 
but  also  in  originating  mem,  and  with  respect  to  securing  the  con- 
tract, for  which  he  could  not  recover  under  the  second  count.  The 
proposed  amended  complaint  incorporates  the  quantum  meruit  count  of 
the  original  complaint  as  a  third  count,  and  contains  as  a  second  count 
allegations  to  the  effect  that  the  plaintiff  and  defendant  entered  into  an 
ag^reement  by  which  the  former  undertook  and  agreed  to  design  and 
prepare  plans  which  should  meet  the  requirements  of  and  be  approved 
by  tile  municipal  art  commission  of  the  city  of  New  York,  it  being 
imderstood  that  the  pluntiff's  compensation  was  to  depend  upon  su^ 
approval ;  and  he  performed  the  contract  and  secured  the  approval  of 
the  art  commission,  which  enabled  the  defendant  to  obtain  the  contract 
from  the  city,  whereby  he  received  from  the  city  the  sum  of  $40,000, 
and  that  the  services  of  the  plaintiff  were  reasonably  worth  the  sum  of 
$20,000.  It  doubtess  includes  the  services  for  which  a  recovery  was 
sought  in  the  quantum  meruit  count  of  the  original  complaint ;  but,  as 
has  been  seen,  it  embraces  other  items  of  services  and  elements  of  dam- 
ages. A  lYcovery  may  not  be  had  under  both  counts;  but  that  is  a 
matter  to  be  taken  care  of  on  the  trial,  when  the  evidence  is  all  before 
the  court.  We  are  of  opinion,  therefore,  that  pbuntiff  should  have  been 
permitted  to  set  up  this  cause  of  action. 

It  follows,  therefore,  that  the  order  should  be  reversed,  and  motion 
to  serve  an  amended  complaint  granted,  the  proposed  amended  com- 
plaint, however,  not  to  stand  as  served,  but  plaintiff  to  be  at  liberty, 
within  10  days  to  serve  an  amended  complaint  incorporating  the  first 
oount  as  in  tiie  original  complaint,  and  the  second  and  third  counts  as 
in  the  prc^wsed  amended  complaint,  without  costs  of  the  appeal,  and 
on  condition  that  plaintiff  pay  all  costs  oi  the  action  to  date  and  $10 
costs  of  the  motion.  All  ooncur. 
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GirrLBB  et  aL  t.  BtTSSIAN  GO.  et  iL 

(Supzenw  Ooart;  Appellate  DlTlBlon.  Flnt  Departmoit   Wtamj  14,  U0&) 

1.  Judghshts— Equitabu  BELnr— Fbaud. 

In  inoceeOlngB  to  mibject  property  to  a  Jndgment,  a  deteoBe  of  fraud  In 

tbe  procurement  of  the  Jndgmrat,  In  tbat  false  testimony  was  given,  Is 
not  good,  as  tbe  fraud  for  which  eqnlty  will  set  aside  a  Judgment  mnst 
be  some  extrinsic  or  collateral  matter  not  acted  upon  by  the  court  ren- 
dering the  Ju^^ment 

[Ed.  Note.— For  casea  in  point,  see  Cent.  Dig.  vol.  80.  Judgment,  1  83d.] 

3.  OOHTBACTS— VaMDITT— PUBUO  POLICY. 

An  agreement  on  a  ralnable  consideration  that  plaintiffs  would  not 
bring  any  action  in  the  state  on  a  Judgment  In  their  favor  against  de- 
fendants, but  tbat  action.  If  any,  should  be  brought  in  Russia,  was  not 
void  as  within  the  rule  that  parties  cannot  by  stipulation  oust  tbe  state 
courts  of  Jurisdiction. 

[Bd.  Not&— For  cases  In  point,  see  Gent  XMg.  vol.  ii,  Oontraebi,  |  012.] 

Appeal  from  Special  Term. 

Proceedings  by  Abraham  Gitler  and  another  against  the  Russian 
Company  for  Sea,  River,  and  Land  Insurance,  Conveyance  of  Goods 
and  Advances  in  Goods  in  Wardiouses,  impleaded  with  others,  to  sub- 
ject certain  property  to  a  judgment  against  defendant  in  plaintiff's  fa* 
vor.  Prom  a  judgment  (106  N.  Y.  Supp.  886)  sustaining  demurrer  to 
the  answer  and  cotmterclaim,  defendant  fujpeals.  Reversed. 

Argued  before  PATTERSON.  P.  J.,  and  McIAUGHUN, 
LAUGHUN,  CLARKE,  and  SCOTT,  JJ. 

Howard  T.  Kingsbury,  for  appellant 
Alfred  D.  Lind,  for  respondents. 

SCOTT,  J.  The  defendant  appeals  from  so  mudi  of  an  interlocutory 
judgment  as  sustained  a  demurrer  to  the  first  and  second  separate  de- 
fenses contained  in  the  answer.  The  action  is  in  the  nature  of  a  cred- 
itors* bill  seeking  to  reach  certain  property  alleged  to  belong  to  de- 
fendant, and  therewith  to  satisfy  a  judgment  entered  in  favor  of  plain- 
tiffs against  defendant  on  November  13,  1902.  The  first  separate  de- 
fense seeks  to  avoid  the  judgment  entirely  or  to  forever  restrain  its  col- 
lection, upon  the  ground  that  it  was  obtained  by  fraud.  The  defense 
sets  forth  that  the  judgment  was  obtained  by  defatilt,  upon  an  inquest, 
and  that  tbe  defendant  has  tuiavailingly  used  everypossible  effort  to 
have  its  default  opened,  and  the  judgment  vacated.  Ine  fraud  charged 
is  that  upon  the  inquest  one  of  the  plaintiffs,  who  was  called  and  sworn 
as  a  witness,  testified  falsely  respecting  the  value  of  the  goods  which 
were  the  subject  of  the  action.  It  is  manifest  that  the  demurrer  to  this 
defense  was  rightly  sustained.  While  equity  will  sometimes  intervene 
to  set  aside  a  judgment  obtained  by  fraud  or  unfair  practices,  it  will 
ncrt  do  so  where  the  only  fraud  alleged  is  that  it  was  procured  by  per* 
jured  testimony,  or  for  any  matter  which  was  actually  presented  or  con- 
sidered in  the  judgment  assailed.  The  only  frauds  for  which  a  judg- 
ment will  be  set  aside,  in  an  independent  action,  are  those  which  are 
extrinsic  or  collateral  to  the  matter  tried  by  the  first  court,  and  not  a 
fraud  in  the  matter  on  which  the  decree  was  rendered.  Mayor,  etc.,  v. 
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Brady,  115  N.  Y.  699,  22  N.  E.  237.  The  demurrer  to  the  second  sep- 
arate defense  raises  a  more  difficult  question.  The  defense  is: 

"That  In  or  abont  the  month  of  November,  1902,  and  subsequent  to  the  entry 
of  the  Judgment  referred  to  In  the  complaint  herein,  the  plaintiffs,  for  a 
valuable  conalderation,  agreed  with  the  defendant  herein  that  they,  the  said 
plaintiffs^  would  not  bring  any  action  In  the  state  of  New  Tork  against  this 
defendant  upon  or  In  reti>ect  to  the  Judgment  referred  to  in  the  conqilalnt 
herein,  but  that  any  socli  action  should  be  bnnu;bt.  If  at  all.  In  Buaaia,  and 
thereafter  such  action  was  bron^  in  Russia  by  an  astignee  of  tlie  platn- 

tlfflB." 

The  objection  urged  against  this  defense  is  that  the  agreement  there- 
in pleaded  is  void  and  against  public  policy,  because  its  purpose  and  ef- 
fect is  to  oust  the  courts  of  this  state  of  jurisdiction.  It  is  a  rule  of 
general  acceptance  that  parties  cannot  by  agreement  or  stipulation  oust 
the  courts  of  their  jurisdiction  as  to  controversies  thereafter  to  arise. 
Insurance  Co.  v.  Morse,  87  U.  S.  445,  22  L.  Ed.  365.  This  rule  has 
been  applied  in  innumerable  cases  where  insurance  policies,  building 
contracts,  and  the  like  have  contained  stipulations  that  difference  or 
disputes  arising  under  them  should  be  determined  bv  arbitration,  or 
tried  only  in  the  courts  of  a  particular  jurisdiction.  The  question  pre- 
sented here  is  somewhat  different.  The  agreement  pleaded  in  the  an- 
swer and  admitted  by  the  demurrer  has  reference  onfy  to  the  method  to 
be  adopted  for  the  collection  of  a  particular  judgment,  and  its  purport 
is  not  to  cancel  the  judgment  or  to  debar  the  plaintiff  from  pursuing 
any  appropriate  remedy  for  its  collection,  save  only  the  prosecution  of 
the  particular  remedy  by  action  in  the  courts  in  this  state. 

It  is  difficult  to  see  how  the  public  policy  which  forbids  an  agree- 
ment to  withdraw  from  the  ordinary  jurisdiction  of  the  courts  future 
and  unknown  controversies  can  have  any  proper  application  to  such  a 
ccmtract  as  is  relied  upcm  in  this  case.  In  Insurance  Co.  v.  Morse,  su- 
pra, it  was  said : 

"A  man  may  not  bartw  away  bis  life  ot  bla  freedom  or  bla  substanttal 
ri^ts.  *  *  *  In  drtl  ease  he  may  submit  bis  particular  suit  by  his  own 
consent  to  an  arbitration,  or  to  the  decision  of  a  single  Judge.  So  he  may 
omit  to  exercise  his  right  to  remove  his  suit  to  a  federal  tribunal  as  often  as 
he  thinks  fit  In  each  recurring  case.  In  these  aspects  any  cltlzoi  may  no 
doubt  waive  the  rights  to  which  he  may  be  entitled.  He  cannot,  however, 
bind  himself  In  advance  1^  an  agreemoit  which  nu^  he  veciflcally  enforced 
thus  to  forfeit  his  rlf^ta  at  all  times  and  on  all  oocailonB  wbsmvex  tbe  case 
may  be  presented.** 

It  is  thus  made  clear  that  the  Supreme  Court  in  deciding  Insurance 
Co.  V.  Morse,  which  is  recognized  as  a  leading  authority  in  mis  country, 
had  clearly  in  mind  the  distinction  between  an  agreement  not  to  sub- 
mit to  the  courts  a  particular  pending  controversy  and  an  agreement 
to  withdraw  from  the  jurisdiction  of  ^e  courts  all  future  controversies 
that  might  arise  respecting  the  relative  rights  of  the  contracting  parties, 
and  that  its  decision  was  limited  to  the  latter  class  of  agreements. 

It  is  well  settled  that  parties  by  stipulation  or  agreement  may  in  many 
ways  make  the  law  for  any  legal  proceeding  to  which  they  are  i»rties, 
which  not  only  binds  them,  but  which  the  courts  are  bound  to  enforce. 
Matter  N.  Y.  L.  &  W.  R.  R.  Co.,  98  N.  Y.  447.  They  may,  by  agree- 
ment, limit  the  scope  of  judicial  inquiry  in  a  pending  action  and  a  stip- 
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ulation  to  that  effect  is  not  unreasonable,  or  against  good  morals  or 
public  policy.  Hong  Kong  &  Banking  Corp.  v.  Cooper,  114  N.  Y.  388, 
21  N.  E.  994.  It  has  accordingly  held  in  this  state  that  a  stipulation 
not  to  appeal  to  the  Court  of  Appeals,  in  an  appealable  case,  will  be 
enforced  (Townseitd  v.  Masterson,  etc..  Stone  Dressing  Ccxnpany,  15 
N.  Y.  587),  providing  it  is  clear  in  its  terms  and  leaves  no  doubt  of  the 
intention  of  the  party  so  stipulating  to  cut  himself  off  from  the  right  of 
appeal  (Stedeker  v.  Bernard,  93  N.  Y.  589).  The  promise  to  forbear  to 
prosecute  a  particular  claim  upon  which  one  has  a  right  to  sue  is  uni- 
versally held  to  be  a  sufficient  consideration-  to  support  a  contract  (Cyc. 
vol  9,  p.  388),  and  it  certainly  could  not  be  held  to  be  a  sufficient 
consideration  if  it  was  itself  invalid  and  unenforceable.  We  are  of  the 
opinion,  therefore,  that  a  valid  contract  may  be  made  to  refrain  from 
pursuing  a  particular  remedy  to  enforce  an  existing  claim,  since  puUic 
policy  is  in  no  way  concerned  with  the  c^ticm  which  every  man  has  to 
sue  or  forbear  to  sue.  Ferryman  v.  Allen,  50  Ala.  568.  The  agree- 
ment in  the  present  case  goes  no  further  than  this.  The  cause  of  ac- 
tion to  enforce  the  judgment  was  the  plaintiffs.  They  could  do  with 
it  as  they  saw  fit,  to  the  extent  of  releasing  it  wholly  on  the  one  hand, 
or  of  prosecuting  every  legal  method  for  its  collection  on  the  other. 
Whatever  course  they  saw  nt  to  adopt  was  no  matter  of  public  concern, 
and  affects  no  question  of  public  policy,  and,  if  they  saw  fit  to  make  an 
agreement,  otherwise  valid.that  they  would  forbear  to  pursue  their  rem- 
edy by  action  in  the  courts  of  this  state,  there  is  no  public  poli^  which 
renders  that  agreement  invalid. 

It  follows  that  the  interlocutory  judgment  must  be  affirmed  in  so  far 
as  it  sustains  the  demurrer  to  the  first  separate  defense,  and  that,  as  to 
the  second  separate  defense,  the  interlocutory  decree  must  be  reversed, 
and  tiie  demurrer  overruled,  without  costs  in  this  court  to  either  party. 
All  concur. 


JACOBSON  T.  GPaRMAN-AMERICAN  BUTTON  00. 

<Sai»reme  Ooort;  Appellate  Division,  First  Department   Febmaiy  7,  1908.) 

1.  Tnrus— Placi  or  Tsuir— OHuiav— Aonon  ok  Cortbaot. 

Under  the  mpnm  tenna  of  tbo  General  Bole  of  Practloe  48,  on  a  motltm 
to  change  tSie  place  of  trial  to  anothw  connty,  in  an  action  for  breach  of 
a  contract,  that  the  contract  waa  nuda  and  waa  to  be  performed  In  rocta 
county  may  be  considered. 

3.  SaICI— RlQBT  TO  QnAnoB. 

In  an  action  for  breacb  of  a  contract,  defeidant's  motion  to  diange  the 
place  of  trial  to  the  county  where  the  contract  was  made,  where  defend- 
ant's principal  place  of  buslneBs  was  located,  and  where  Its  witnesses 
reside  shonld  bare  been  granted;  plaintiff  harlng  only  one  witness,  be- 
sides himself,  residing  In  the  connty  of  snit. 

[Ed.  Note.— For  cases  In  point,  see  Cent  IMg,  toU  48,  Tenn^  S|  7«,  77.] 

Appeal  from  Special  Term. 

Action  by  Edward  Jacobson  against  the  German-American  Button 
Company.  From  an  order  denying  a  motion  to  chan^  the  place  of 
trial  for  the  convenience  of  witnesses,  defendant  appeals.  Revened, 
and  nwtion  granted. 
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Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN, 
LAUGHUN,  CLARKE,  and  SCOTT,  JJ. 

Grosvenor  H.  Backus,  for  appellant. 
William  Rosin,  for  respondent. 

McLaughlin,  J.  Action  to  recover  damages  for  the  breach  of  a 
contract  for  the  sale  and  delivery  of  certain  burlap  bags  allied  to  have 
been  made  between  plaintiff  and  a  corporation,  the  assets  of  which  it 
is  alleged  were  assumed  and  taken  over  by  the  defendant  The  answer 
puts  in  issue  the  material  allegations  of  the  complaint,  and  alleges  that 
the  defendant  was  not  in  existence  at  the  time  the  alleged  contract  was 
made. 

The  plaintiff  is  a  resident  of  the  county  of  New  York  and  the  defend- 
ant has  its  principal  office  and  place  of  business  in  the  county  of  Mon- 
roe, where  the  alleged  contract  was  made  and  to  be  performed.  Hiis 
fact  is  to  be  considered  in  determining  the  place  Of  trial.  Rule  48  of 
the  General  Rules  of  Practice.  The  moving  papers  show  that  the  wit- 
nesses on  the  part  of  the  defendant  reside  in  Mcmroe  county;  and. 
while  it  is  possible  that  all  of  those  mentioned  may  not  be  necessary  at 
the  trial,  it  is  quite  apparent  whatever  witnesses  are  necessary  to  coaUe 
the  defendant  to  properly  defend  the  action  reside  in  that  county.  The 
plaintiff  has  only  one  witness,  besides  himself,  who  resides  in  the  coun- 
ty of  New  York.  Taking  into  consideraticn  the  place  where  the  coo- 
tract  was  made  and  to  be  performed,  ai-d  that  a  majority  of  the  wit- 
nesses reside  in  the  county  where  it  is  soi^ht  to  have  the  action  tried, 
I  am  of  the  opinion  the  motion  should  have  been  granted. 

The  order  appealed  frc»n  therefore  must  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  granted,  with  $10  costs.  AU  con- 
cur. 


PEOPLE  T.  TATLOB. 

(Snpreme  Oonrt,  Appellate  DMslcm,  First  Depftrtment  February  21.  I9Q&) 

HaBTEB  AHD  SEBVAin^lNFARTS— BBG'UUTIOR  ow  Bhflotmiiit  —  CtunsAi. 
PEOBBCunons  or  Shploteb  —  RsoiriiATioira  ab  to  Aw— Bhflotb** 
Krowudob  AHD  Consent. 

Id  a  prosecntion  of  defendant,  a  factory  BUperintendent,  under  Laws 
1903,  p.  487.  c.  184,  |  70,  providing  that  no  child  betweoa  tlM  ages  of  14 
and  16  years  shall  be  ^nplt^red  In  a  factoiy  wltbont  an  emplotymcnt  cer- 
tificate, where  a  child  betweoi  sncb  ages  had  been  employed  without  &e- 
fendanrs  kunrledge  or  consent,  without  audi  certificate  btiDg  Issued. 
eTidence  that  daf^idant  had  directed  his  sobordlnatea  to  canw  with 
the  law  was  properly  excluded;  the  absolute  duty  bdng  Imposed  upon 
defendant  to  see  that  no  child  was  ooployed  without  coinplyiag  wUSi  tte 
statute. 

Patterson,  P.  3^  and  Laughlla,  dissenting. 

Appeal  from  Court  of  Special  Sessions. 

George  H.  Taylor  was  convicted  of  unlawfully  employing^  child  labor, 
and  he  appeals.  Affirmed. 

Argued  before  PATTERSON.  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  HOUGHTON,  JJ, 
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George  H.  Taylor,  Jr.,  for  appellant. 

Timothy  I.  Dillon,  Deputy  Aity.  Gen.,  for  respondent 

INGRAHAM,  J,  The  defendant  was  convicted  of  a  violation  of  sec- 
tion 70  of  the  labor  law  (chapter  184,  p.  437,  Laws  1903),  which  pro- 
vides: 

*Vo  dilld  under  tb»  age  cft  Iburteen  yean  Aall  be  emplaned,  permitted  or 
■offered  to  work  In  or  In  cumecttcm  with  any  factory  In  this  state.  No  chtid 
betweok  the  ages  of  foorteen  and  tfxteen  years  shall  be  so  employed,  per- 
mitted or  Buffered  to  work,  nnleea  an  employment  certlflcate  lamed  as  pro- 
vided In  this  article,  shall  have  been  theretofore  filed  in  the  office  of  the  em- 
ployer at  the  place  of  employment  of  such  child." 

Upon  the  trial  it  appeared :  That  an  assistant  to  the  state  factory  in- 
spcctor  called  at  the  factory  of  Kursheedt  Manufacturing  Company, 
and  saw  the  defendant,  who  stated  that  he  was  the  treasurer  of  the 
company  and  superintendent  of  the  factory,  and  that  he  was  in  charge 
of  the  factory  and  responsible  for  the  condition  thereof.  The  witness 
then  went  into  the  factory,  and  found  a  girl  there  named  Florence  De 
Flora.  That  the  witness  stated  to  tiie  defendant  that  she  was  under 
16  years  of  age,  and  had  no  certificate  required  by  section  70  of  the 
labor  law.  That  this  girl  was  upon  the  fifth  floor  of  the  building;  the 
defendant's  office  being  on  the  first  floor.  The  girl  Florence  De  Flora 
then  testified  that  she  was  working  for  the  Kursheedt  Manufacturing 
Company ;  that  at  that  time  she  was  15  years  of  age ;  and  that  she  had 
no  certificate,  and  none  had  been  filed  with  her  employer.  The  defend- 
ant testified  on  his  own  behalf  that  he  had  been  connected  with  the 
Kursheedt  Manufacturing  Company  for  29  years ;  that  he  had  nothing 
to  do  with  the  employment  of  tiiis  girl ;  that  the  first  time  he  saw  her 
was  on  the  25th  of  March,  the  day  the  state  fectory  inspector  called  at 
his  office ;  that  as  soon  as  he  knew  of  the  circumstances  he  at  once  dis- 
charged the  girl ;  and  that  she  was  not  employed  there  with  his  con- 
sent or  knowledge  without  a  certificate.  One  Annie  Murphy  was  then 
called,  and  testified  that  she  had  been  employed  by  this  corporation  for 
over  15  years ;  that  this  girl  had  told  her  that  she  was  16  years  of  age, 
whereupon  she  employed  her  without  having  a  certificate. 

It  thus  appeared  that  the  defendant  was  the  superintendent  of  the 
factoiy  and  responsible  for  its  condition,  and  that  uiere  was  employed 
in  the  factory  a  child  under  16  years  of  ^:e,  in  violation  of  this  pro- 
vision of  the  labor  law.  The  court  excluded  evidence  offered  by  the  de- 
fendant as  to  his  directions  to  his  subordinates  to  comply  with  this  law, 
and  the  defendant  claims  that  this  was  error,  especially  in  view  of  the 
evidence  that  the  child  was  employed  by  the  subordinates  without  the 
knowle^^  or  consent  of  the  defendant;  but  the  statute  provides  that 
no  child  shall  be  "employed,  permitted  or  sufifered  to  work""  in  or  in 
oonnection  with  any  factory,  dius  imposing  upon  those  responsible  for 
the  management  or  control  of  factinies  a  sp«nal  duty  to  see  to  it  that 
no  child  under  16  years  of  age  without  a  certificate  required  by  the  stat- 
ute shall  be  permitted  or  suffered  to  work  in  or  about  the  factory.  If 
the  statute  had  been  simply  against  employing  the  infant,  a  different 
question  would  be  presented.  But,  where  an  employer  of  labor  is  pro- 
hibited from  suffering  or  permitting  a  person  to  work  in  his  factory  he 
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cannot  escape  responsibility  where  a  person  is  suffered  and  permitted 
to  work  in  violatii^  of  the  statute  by  proving  that  he  directed  lus  em- 

ployfe  not  to  employ  a  person  to  labor  in  violation  of  the  statute. 
There  is  imposed  upon  him  a  duty  of  preventing  a  person  within  the 
prohibited  clause  from  being  allowed  to  work,  and,  if  he  fails  in  the 
performance  of  that  duty,  he  violates  the  statute  and  is  guilty  of  a  mis- 
demeanor. 

The  ju^;ment  appealed  from  should  be  affirmed. 
CLARKE  and  HOUGHTON,  JJ.,  concur. 

HOUGHTON,  J.  (concurring).  I  concur  in  the  reasons  stated  by 
Mr.  Justice  INGRAHAM  for  an  affirmance  of  the  conviction  of  de- 
fendant. 

It  seems  to  me  there  is  a  still  further  reason  which  might  well  be  ad- 
vanced. The  regulation  of  the  employment  of  children  under  16  years 
of  age  in  factories  is  a  police  regulation,  and,  as  a  means  of  enforcing 
it,  the  Legislature  had  the  r^ht  to  make  a  principal  criminally  liable 
for  the  act  of  his  agent  in  employing  children  contrary  to  the  statute. 
Criminal  intent  is  not  an  element  of  the  crime  ^us  proscribed.  While  it 
is  a  general  rule  that  a  i)rincipal  is  not  liable  criminally  for  the  act  of  his 
agent,  unless  it  is  amunitted  by  his  command  or  with  his  assent,  the  pro- 
hibition of  an  act  as  a  police  regulation  of  the  state  comes  within  an 
exception  to  this  rule  and  guilty  knowledge  is  not  a  necessity.  17  Am. 
&  Eng.  Cyc  387. 

The  section  of  the  labor  law  under  consideration,  not  only  provides 
that  a  child  under  a  prescribed  age  shall  not  be  employed,  but  also  pro- 
vides that  such  child  shall  not  be  "permitted  or  suffered"  to  work  unless- 
the  emi)loyment  certificate  shall  have  been  properly  filed.  The  statute  is 
not  unlike  that  prohibiting  the  sale  of  adulterated  milk,  in  the  violation 
of  which  crimimd  knowledge  or  intent  forms  no  element  of  the  offense. 
People  V.  Kibler,  106  N.  Y.  321, 12  N.  E  795.  So  the  selling  of  intoxi- 
cating liquors  to  a  minor  under  18  years  of  age  is  a  crime,  notwith- 
standing the  seller  was  informed  by  the  minor  and  his  father  that  he 
was  over  18  years  of  age,  and  thus  had  reason  to  believe  the  statement 
to  be  true.  People  v.  Werner,  174  N.  Y.  133,  66  N.  E.  667.  In  Massa- 
chusetts it  has  been  held  that  a  person  licensed  to  sell  intoxicating  liq- 
uors may  be  <XHivicted  for  placing  and  maintaining  upon  the  licensed 
premises  a  curtain  so  as  to  mterfere  with  a  view  of  the  interior  of  the 
premises  in  violation  of  the  statute,  although  the  illegal  act  was  done 
in  his  absence,  without  his  knowledge  and  consent,  and  in  violation  of 
his  instructions.  Commonwealth  v.  Kelley,  140  Mass.  441,  6  N.  E.  834. 

The  evidence  excluded  as  to  instructions  given  by  defendant  to  his 
superintendent  with  respect  to  hiring  girls  under  16  years  of  age  was 
therefore  immaterial,  because  it  established  no  defense  to  the  crimfr 
plainly  proven  and  without  contradiction ;  the  child  employed  being  un- 
der 16  and  no  certificate  of  employment  being  on  file.  Any  other  con- 
struction of  the  statute  would  render  it  nugatory,  for  otherwise  sdl  any 
employer  need  to  do  when  charged  with  its  violation  would  be  to  prove 
he  gave  contrary  instructions  and  thus  escape  all  liability,  meanwhile 
and  until  complained  of  keeping  his  factory  full  of  children  under  the 
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prescribed  age  with  impunity.  Nor  was  the  evidence  pertinent,  at 
least  upon  the  present  record,  for  the  purpcoe  of  permitting  the  court  to 
exercise  its  discretion  in  imposing  a  fine.  Section  384/  of  the  Penal 
Code  fixes  the  punishment  upon  conviction  for  the  first  offense  of  a  fine 
of  not  less  than  $20  nor  more  than  $100.  The  defendant  was  fined  only 
$20.  The  magistrate  could  not  have  therefore  made  the  fine  less  tiian 
he  did.  If  evidence  of  good  intention  and  lack  of  guilty  knowledge 
could  be  said  under  any  circumstances  to  be  admissible  for  tiie  purpose 
of  enlightening  the  court  as  to  tiie  fine  which  should  be  imposed,  this 
defendant  cannot  ccunplain,  and  was  not  harmed  because  tiie  smallest 
fine  which  the  court  had  power  to  impose  was  imposed  upon  him. 

LAUGHLIN,  J.  (dissenting).  It  was  hiwful  to  employ  the  girl  Flor- 
ence De  Flora  in  the  factory  of  the  Kursheedt  Manufacturing  Company, 
as  she  was  over  14  years  of  age;  but,  since  she  was  under  16,  her  em- 
pkqrment  without  an  employment  certificate  was  prohibited.  It  does 
not  appear  when  she  was  employed  or  how  long  she  had  been  working 
in  the  Victory.  Hie  defenffimt  did  not  employ  her,  and  it  was  not 
shown  that  he  ever  saw  her  there.  He  had  charge  of  the  factory,  and 
o>ncedes  that  he  was  the  responsible  head  of  the  business.  That,  how- 
ever, did  not  make  him  liable  as  matter  of  law  under  section  70  of  the 
labor  law.  Laws  1903,  p.  487,  c.  184.  It  may  have  been  competent  for 
the  Legislature  to  render  an  employer  or  his  superintendent  liable  for 
the  acts  of  their  respective  employes  or  subordinates  with  respect  to  em- 
ploying children,  but  the  provisions  of  section  70  of  the  labor  law  do  not 
show  vxat  such  was  the  intention  of  the  L^;islature.  I  think  that  it  waa 
intended  to  hold  an  employer  or  person  in  authority  liable  only  for  his 
own  acts  or  for  the  acts  of  others  of  whidi  he  had  or  is  fairly  charge- 
able with  guilty  knowledge.  In  my  opinion,  therefore,  it  was  compe- 
tent for  the  defendant  to  show  the  facts  and  circumstances  under  which 
the  girl  was  employed,  and  that  he,  not  only  had  no  knowledge  of  the 
violation  of  the  law,  but  that  her  employment,  without  a  certificate,  was 
in  direct  violation  of  his  orders.  It  would  then  have  been  for  the  court 
to  determine  whether  he  was  prc^rly  chargeable  witfi  guilty  knowl- 
edge to  make  it  in  effect  an  employment  by  himself,  or  to  render  him 
liable  for  suffering  or  permitting  her  employment  by  allowing  the  em- 
ployment to  continue. 

I  therefore  vote  for  reversal. 

PATTERSON,  P.  J.,  concurs. 


BliAIB  et  al.  t.  MINZE8HBIHER  et  aL 

f Supreme  Oonrt,  Appellate  DlvlBlon,  First  Department   V^rnary  T,  1808.) 

1.  ShnDBRcnft— Tabtiho  WBimto  bt  Pabol. 

A.  contract  In  writing  for  the  sale  of  corporate  stock,  providing  tbat 
the  purchaser  will  hold  the  same'  for  60  days  Irrespective  of  the  market 
price,  Is  not  varied  by  evidence  of  a  aopplemental  oral  agreement  by  the 
seller  to  repurchase  the  stock  at  the  end  of  that  pwiod,  so  to  reanlie 
the  exdoBlon  of  such  eTidencSb 
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2.  CoBF<nATioir»-8AU  of  Stock— Bubder  ot  Pboov. 

A  jmrchaser  of  corporate  stodc  wbo  alleges  a  sai^Iemaital  ctmtract  1^ 
the  teller  for  a  zepnrcbase  after  a  apedfled  time  baa  the  boxdnx  of  proof. 

8.  Baio— BumoiEiior  or  Bvidkhoi. 

Erldoice  In  an  action  for  the  price  of  corporate  ttoift  examined,  and 

Insnfficloit  to  show  a  contract  to  pnrcbaae. 
Insrabam,  J.,  dlaseutins. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  David  H.  Blair  and  another  against  Gustave  M.  Mlnzes- 
heimer  and  another.  From  a  judgment  for  plaintiffs,  and  from  an  or- 
der denying  a  motion  for  a  new  trial,  defendants  appeal.  Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN,  INGRA^ 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

John  F.  Mclntyre,  for  appellants. 
Israel  Ellis,  for  respondents. 

HOUGHTON,  J.  It  is  claimed  by  the  plaintiffs  and  conceded  by 
the  defendants  that  the  plaintiffs,  as  copartners,  purchased  from  de- 
fendants and  paid  for  600  shares  of  stock  of  the  Butte-New  York  Cop- 
per Company  at  $9  per  share,  and  agreed  to  hold  the  same  irrespective 
of  die  marlRt  price  for  the  sixty  days  following  such  purchase.  The 
sale  was  made  slightly  below  the  market,  and  this  concession  in  price 
is  alleged  to  be  the  inducement  for  the  agreement  not  to  sell  within 
the  specified  period.  It  is  claimed  by  the  plaintiffs,  however,  that  the 
defendants  agreed  in  consideration  of  such  purchase  to  take  back  at  the 
end  of  the  60  days,  if  plaintiffs  so  elected,  400  of  the  500  shares,  and 
repay  to  plaintiffs  the  $9  per  share  which  they  had  paid.  The  price 
of  the  shares  having  fallen,  the  pUuntiffs  tendered  400  shares,  which 
tiie  defendants  refused  to  receive,  and  this  action  is  brought  to  re- 
cover such  purchase  pri^.  The  jury  rendered  a  verdict  in  plaintiffs'  fa- 
vor, and  the  defendants  appeal. 

The  agreement  to  hold  the  600  shares  for  60  days  was  proved  by  de- 
fendants to  have  been  reduced  to  writing,  and  signed  by  the  plaintiffs. 
Defendants  contend  that,  because  such  contract  was  in  writing,  oral 
evidence  of  an  agreement  to  repurchase  the  stock  was  improperly  ad- 
mitted. We  do  not  concur  in  this  view.  The  written  agreement  re- 
lated only  to  tiie  holding  of  the  stock  for  60  days.  Otal  evidence  that 
there  was  another  and  supplemental  agreement  to  repurchase  a  por- 
tion of  the  stock  at  the  same  price  at  the  end  of  that  period  did  not 
tend  to  vary  the  terms  of  the  written  contract  for  the  evidence  related 
to  a  matter  and  alleged  contract,  outside  and  independent  of  the  writ- 
ten one.  The  fact  that  a  written  agreement  was  made  respecting  the 
stock  at  the  time  of  its  purchase,  and  that  notlung  was  provided  ^ere^ 
in  relating  to  a  repurchase,  was  an  evidentiary  circumstance  in  fav<M: 
of  defendants'  contention  that  no  agreement  to  repurdiase  was,  in- fact, 
made,  else  it  would  have  been  incorporated.  Hie  written  i^^reement, 
however,  provided  for  but  one  thing,  and  oral  evidence  that  another 
and  independent  agreement  was  made,  on  the  same  occasion,  to  repur- 
chase some  of  the  stock  at  the  end  of  the  holding  period,  did  not  vary 
the  terms  of  the  written  agreement  and  hence  was  proper  evidence. 
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We  are  of  the  opinuai,  however,  that  upon  the  /acta  disclosed  by  the 
record,  the  agreement  testified  to  by  the  plaintiffs  was  so  improbable 
that  the  judgment  must  be  reversed  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence. 

The  defendants  testified  positively  that  no  such  agreement  was  made. 
The  effect  of  the  agreement  claimed  by  the  plaintiffs  was  to  permit 
them  to  make  whatever  profit  there  might  be  on  the  purchase  of  the 
stock  if  the  market  price  should  rise,  and  to  get  back  what  they  paid 
if  it  should  fall.  Of  course,  a  broker  might  make  such  a  bargain  if 
he  saw  fit ;  but  it  is  quite  improbable  that  he  would.  No  circumstances 
appear  showing  any  reason  for  such  an  agreement  by  defendants.  The 
contract  is  testified  to  by  both  of  the  plaintiffs  and  denied  by  both  of 
the  defendants.  The  burden  of  proof  rested  with  the  plaintiffs,  and 
there  are  no  corroborating  circumstances  supporting  their  contention; 
and,  in  view  of  the  improbable  character  of  the  contract,  we  think  the 
weight  of  evidence  was  so  great  in  defendants'  behalf  that  the  verdict 
should  have  been  set  aside  and  a  new  trial  granted. 

The  judgment  and  order  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellants  to  abide  the  event  All  concur,  except  IN- 
GRAHAM,  J.,  who  dissents. 

INGRAHAM,  J.  (dissenting).  I  do  not  concur  in  the  view  that  this 
contract  sued  on  was  so  improbable  that  this  court  should  reverse  the 
verdict  as  against  the  weight  of  evidence.  The  defendants  might  have 
had  such  confidence  in  the  future  value  of  a  stock,  provided  tiiat  it 
was  not  forced  upon  the  market  witiiin  60  days,  that  they  would  be 
willing  to  sell  it  to  the  plaintiffs  with  the  agreement  that,  if  the  plain- 
tiffs would  hold  it  for  60  days,  they  would  then  take  it  back  if  the 
plaintiffs  desired  to  rescind  the  contract  of  purchase,  and  the  court  or 
jury  would  not  be  bound  to  refuse  to  credit  positive  evidence  that  such 
a  contract  was  made.  While  the  court  would  have  been  better  satisfied 
with  the  verdict  if  it  had  been  for  the  defendants,  the  plaintiffs  ex- 
pressly testified  that  such  a  contract  was  made,  and,  if  the  jury  believ- 
ed them,  I  see  no  reason  for  disturbing  their  verdicL 

I  think  the  judgment  should  be  affirmed. 


JEBOHB  V.  NBW  YORK  EVENING  JOURNAL  PUB.  00. 
(Snpreme  OoDrt.  Appellate  DlTlBlon,  First  Departmoit   Febmary  T.  1008.) 

1.  JUBT— SntnOK  JUBT— Fais  Tbiai» 

In  an  action  a  district  attorney  for  libel  In  charging  that  he  had 
knowingly  neglected  hla  daty  In  refusing  to  prosecute  certain  corpora* 
tions  and  wealthy  Indlrldaalfl  for  violating  the  penal  lam  ot  the  state 
because  they  had  made  larfn  contributions  to  hla  campaign  fund.  It  ap- 
peared that  the  question  might  be  presented  as  to  whetho-  certain  farts 
known  to  the  district  attorney  would  have  warranted  or  required  an 
Indictment  by  a  grand  Jnry,  and  whether  plaintiff.  In  refraining  from 
presenting  snch  facts  to  the  grand  Jury,  exercised  due  stdll  and  diligence^ 
and  was  actuated  by  proper  mottves,  together  with  the  extent  of  plain- - 
tUFs  knowledge  as  to  the  crimes  chafed  to  have  been  committed,  etc.. 
and  whether  he  acted  honestly.  Held,  that  each  facts,  while  Insnffl- 
108N.X.8.— SI 
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dent  to  warrant  a  conclusion  that  a  fair  and  Impartial  trial  conld  not 
be  had  before  a  Jury  selected  from  tlie  trial  panel  In  the  ordinary  man- 
ner, did  Indicate  that  the  Importance  and  intricacy  of  the  case  required 
that  the  jury  should  be  specially  selected  under  Code  CHt.  Proc.  S  1068, 
aathorlainy  a  stmcfc  Jury  where  a  fair  and  impartial  trial  cannot  be  had 
without  it,  or  where  a  special  Jury  is  required  the  importance  or  in- 
trlcacy  at  the  cas& 

2.  8AUE— Special  as  DisnnoniSHED  nou  Stbttck  Jubt. 

Under  Laws  1901,  p.  14^,  c.  602,  8  5.  as  amended  by  Laws  1904,  p.  1147, 
c.  468,  authorizing  the  Supreme  Court  In  New  York  county  to  direct  the 
IsBnes  In  a  civil  action  to  be  tried  by  a  special  Jury  where  a  struck  Jury 
might  be  ordered,  where  plaintiff  la  an  action  for  libel  was  entitled  to  a 
struck  Jury  because  of  the  Importance  and  intricacy  of  the  case,  as  ao- 
thorlzed  by  Code  OIt.  Proc.  |  1063,  it  was  not  necessary  that  the  prac- 
tice prescribed  for  the  drawing  of  a  struck  Jury  should  be  followed,  bot  « 
special  jury  might  be  drawn  In  accordance  with  such  act 

8.  Samb— Motion— Bkukt  Dehahdsd. 

Where  plaintiff  moved  for  a  struck  Jury  and  for  sudi  other  and  farther 
relief  as  to  the  court  seemed  proper,  the  court  had  power  In  Its  dlBcretion 
to  grant  a  motion  for  a  ve<^al  Jury  authorized  Laws  1901,  pb  146^ 
c.  602,  1  6k  as  amended  by  Laws  1904,  p.  1147,  c.  4S8. 

Appeal  from  Special  Term. 

Action  by  William  T.  Jerome  against  the  New  York  Evening  Journal 
Publishing  Company.  From  an  order  of  the  Special  Term  (108  N. 
Y.  Supp.  1136)  denying  plaintiff's  motion  for  an  order  for  a  struck 
jury,  plaintiff  appeals.  Reversed  and  remanded,  with  directions: 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Howard  S.  Cans,  for  appellant 
Qarence  J.  Sheam,  for  respondent 

LAUGHLIN,  J.  The  plaintiff  is  the  district  attorney  of  the  county 
of  New  York,  and  the  action  is  brought  to  recover  for  alleged  libels 
concerning  his  official  conduct,  published  by  the  defendant  in  3ie  Even- 
ing Journal.  The  articles  published  by  the  defendant  charged  the 
plaintiff,  among  other  things,  with  having  knowingly  neglected  his  duty 
with  respect  to  the  prosecution  of  rorporations  and  wealthy  individuate 
who  were  guilty  of  violations  of  penal  statutes  of  the  state,  and  that  he 
was  influenced  to  refrain  from  prosecuting  them  by  the  fact  that  they 
had  made  large  contributions  to  a  campaign  fund  used  in  furtherance 
of  his  election  as  district  attorney.  The  defendant  pleads  justification 
with  respect  to  some  of  the  articles,  and  matter  in  mitigation  of  others. 
On  the  pleadings  it  would  seem  that  upon  the  trial  the  question  may  be 
present^  as  to  whether  ^rtain  facts  known  to  the  district  attorney 
would  have  warranted  or  required  an  indictment  by  a  grand  jury,  and 
whether  the  plaintiff,  in  refraining  from  presenting  uie  facts  to  the 
grand  jury  or  in  refraining  frcxn  advising  that  they  warranted  indict- 
ments, exercised  due  skill,  care,  and  diligence,  and  was  actuated  by 
proper  motives.  An  ordinary  action  for  libel  is,  of  course,  properly 
triable  by  a  jury  drawn  in  the  usual  manner.  The  questions  present- 
ed for  the  consideration  of  a  jury  in  such  actions  do  not  ordinarily  re- 
quire either  special  or  superior  knowledge  on  the  part  of  jurors  for 
their  proper  determination.    This  case,  however,  possesses  unusual 


Digitized  by  Google 


Sup.  Ct.)     JEROME  v.  NEW  TOHK  ETEKINO  JOURNAL  PUB.  OO.  803 

features.  It  concerns  the  entire  public,  citizens,  and  sojourners  within 
the  county  and  throughout  the  state,  for  the  alleged  libel  is  against  a 
public  official  holding  an  office  of  first  importance  in  the  administration 
of  justice,  and  the  due  administration  of  which  requires  that  he  shall 
be  capable,  diligent,  fearless,  and  impartial  in  the  discharge  of  its  du- 
ties, and  that  he  shall  have  and  possess  at  all  times  the  conmlence  of  the 
people.  Some  of  the  questions  to  be  presented  to  the  jury  are  quite  un- 
usual in  libel  cases.  Ordinarily  some  specific  act  is  charged,  and  the 
question  to  be  determined  by  the  jury  is  whether  the  charge  is  true,  and, 
if  not  true,  the  further  question  is  usually  presented  as  to  whether  the 
publication  was  made  so  redclessly,  willfully,  or  wantonly  as  to  justify 
or  require  the  award  of  exemplary  damages  in  addition  to  the  actual 
damages.  But  here  it  will  be  observed  that  the  questions  will  arise  as 
to  what  knowledge  the  plaintiff  possessed  with  reference  to  the  crimes 
charged  by  the  defendant  to  have  been  committed  by  different  cor- 
porations and  wealthy  individuals,  and  as  to  whether  he  acted  honest- 
ly and  with  due  skill  and  diligence  on  such  facts,  which  may  involve  a 
consideration  of  the  course  that  he  should  have  pursued  with  respect  to 
investieatuig  the  facts  and  presenting  the  same  to  the  grand  jury. 
Section  1063  of  the  Code  of  Civil  Procedure  provides  as  follows: 

"Where  It  appears  to  tbe  court  that  a  fair  and  impartial  trial  of  an  Issue 
of  fact,  triable  by  a  jury.  Joined  in  an  action,  pending  in  the  Supreme  Court* 
cannot  be  had  wltbont  a  struck  Jury,  or  that  the  importance  or  intricacy  of  the 
case  requires  such  a  Jury,  the  court  most  make  an  order,  upon  notice,  direct- 
ing a  qieclal  Jury  to  be  struck,  for  the  trial  of  the  issu&  The  order  must 
specify  tbe  term,  and  It  may  specify  a  particular  day  In  the  term,  when  the- 
Jurors  must  attend." 

On  the  facts  presented  the  court  would  not  be  warranted  in  holding 
that  a  fair  and  impartial  trial  cannot  be  had  before  a  jury  selected  irom 
the  trial  panel  in  the  ordinary  manner ;  but  it  is  manifest  that  the  im- 
portance and  intricacy  of  the  case  requires  that  the  issues  should  be 
tried  before  a  specially  selected  jury  to  insure  their  determination,  not 
only  by  fair  and  impartial  jurors,  but  by  a  jury  of  suffident  general  and 
practiail  knowledge  and  intelligence  to  properly  understand  the  ques- 
tions presented.  In  this  city  grand  jurors  are  not  drawn  from  the  ordi- 
nary panel.  Special  provision  is  made  for  the  selection  from  the  panel 
of  trial  jurors  of  a  list  of  jurors  deemed  specially  qualified  for  service 
as  grand  jurors,  and  grand  juries  are  drawn  from  the  names  thus  se- 
lected. New  York  City  Consolidation  Act,  Laws  1882,  pp.  403,  404,  c. 
410,  §§  1638, 1641.  Scsne  of  the  issues  to  be  presented  to  the  jury  may 
be  quite  analogous  to  the  questions  presented  for  the  consideration  of  a. 
grand  jury,  and  it  is  therefore  quite  as  important  that  the  jury  to  try 
these  issues  should  be  specially  selected.  In  the  early  days  it  was  the- 
rule  to  order  a  struck  jury  in  actions  for  libeling  a  public  official  in  re- 
spect to  his  official  conduct.  Livingston  v.  Cheetham,  1  Johns.  61 ; 
Spencer  v.  Sampson,  1  Caines,  498 ;  Foot  v.  Croswell,  1  Caines,  498^ 
and  note;  also  note  1  Johns.  61,  note  "b";  Thomas  v.  Rumsey,  4 
Johns.  482;  Poucher  v.  Livingston,  2  Wend.  296.  Of  late  years  the 
question  has  seldom  arisen.  The  only  case  to  which  our  attention  has 
been  called  in  which  the  rule  herein  stated  has  not  been  followed  i& 
Adam  v.  Morgan,  67  Hun,  649,  21  N.  Y.  Supp.  1058,  where  the  Gen- 
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eral  Teim  of  the  Second  Department  reversed  an  order  for  a  struck 
jury  made  by  Mr.  Justice  Bartlett  in  an  action  brought  by  the  commis- 
sioner of  city  works  in  Brooklyn  for  libel  in  his  official  capacity,  upon 
the  ground  that  it  was  not  as  intricate  either  on  the  law  or  the  facts 
as  a  border  negligence  case,  and  that  it  was  important  only  to  the  im- 
mediate parties.  The  earlier  cases  are  neither  alluded  to  nor  distin- 
guished in  the  opinion  of  the  General  Term  in  that  case.  The  facts  of 
ttiis  case  clearly  distinquish  it  from  that ;  but,  if  they  did  not,  we  regard 
the  earlier  deasions  as  sustained  by  both  reason  and  authority. 

We  are  of  opinion,  however,  that  there  is  no  occasion  for  following 
the  practice  prescribed  in  this  section  of  the  0>de  and  ordering  a  stnifAc 
■jury  in  the  county  of  New  York,  in  view  of  the  fact  that  section  5,  c. 
603,  p.  1465,  Laws  1901,  as  amended  by  chapter  458,  p.  1147,  Laws 
1904,  in  effect  authorizes  the  court  to  direct  the  issues  in  a  civil  action 
to  be  tried  by  a  special  jury  where  a  struck  jury  might  be  ordered.  It 
was  found  to  be  impracticable  in  important  cases  to  fill  the  jury  box 
from  the  list  of  struck  jurors.  The  jurors  on  the  special  jury  list  are 
selected  with  particular  care.  The  court  is  now  authorized  by  this  sec- 
tkm  to  order  a  special  jury  where  "it  appears  to  the  court  that  by  rea- 
son of  die  importance  or  intricacy  of  the  case,  a  special  jury  is  requir- 
*  *  *  or  the  issue  to  be  tried  has  been  so  widely  commented 
upon  that  the  court  is  satisfied  that  an  ordinary  jury  cannot  without 
delay  and  difficulty  be  obtained  to  try  such  issue,  or  that  for  any  other 
reason  the  due,  efficient  and  impartial  administration  of  justice  in  the 
particular  case  would  be  advanced  by  the  trial  of  such  an  issue  by  a  spe- 
cial jury."  It  will  be  seen  that  this  authority  is  conferred  in  part  in 
the  same  language  as  that  contained  in  section  1063  of  the  Code  of  Civil 
Procedture  with  respect  to  a  struck  jury,  and  that,  in  so  far  as  it  is  not 
followed,  a  broader  authority  is  conferred.  The  motion  in  this  case, 
while  not  in  form  for  a  special  jury,  was  for  a  struck  jury,  and  for  such 
other  and  further  relief  as  to  the  court  might  seem  proper.  It  rested 
in  the  discretion  of  the  court  to  grant  the  motion  for  a  struck  jury,  or 
to  direct  a  special  jury.  Since  the  plaintiff  presented  a  case  rendering 
it  proper  that  the  issues  should  be  tried  before  a  specially  selected  jury, 
we  are  of  opinion  that  the  court  should  have  granted  the  motion  but 
not  for  the  relief  specifically  requested,  and  should  have  directed  tiie 
trial  of  the  issues  before  a  special  jury. 

It  follows,  therefore,  that  the  order  should  be  reversed,  but,  inasmuch 
as  the  specific  relief  which  we  think  should  have  been  granted  was  not 
expressly  requested,  and  the  provisions  of  the  statute  authorizing  a  spe- 
cial jury  were  not  drawn  to  tiie  attention  of  the  Special  Term  or  to  our 
attention  by  either  party,  without  costs,  and  the  motion  granted,  with- 
out costs,  for  an  order  directing  that  the  trial  of  the  issues  be  had  by 
a  special  jury,  the  time  of  drawing  the  jury,  the  number  of  jurors  to 
be  drawn,  the  term  of  court  and  particular  day  in  the  term  when  the 
special  jurors  are  to  attend,  to  be  fixed  <hi  the  settlement  of  the  order 
to  be  entered  on  this  decision  and  to  incorporate  in  sudi  order.  All 
ccHicur. 
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(Satneme  Oomt,  Appelate  DlTlafon,  Bint  D^rtment  Tebniaiy  T*  190S.) 

MaSTKB  and  EteRVAUT— InJirBHES  TO  B1CPIX>t4— DAHaKBOtTB  MACnUNEBT. 

A  revolTing  shaft  hung  4  Inchee  under  a  table  10  or  12  Inches  back  of 
the  front  edge,  the  table  haTlng  a  4rlnch  board  along  Its  ui^r  front  edge, 
and  another  board  at  the  bottom  coming  up  from  the  floor  a  sufficient 
distance  to  leave  an  opening  between  the  boards  of  lOH  to  16  fnchei^  Is 
"properly  goarded,"  within  Labor  Law,  Laws  1897,  p.  480,  c  41S.  t 
ta,  as  amended  by  Laws  1906,  p.  9ST,  c.  866,  f  1,  so  as  to  rellere  the 
master  from  liability  for  Injuries  to  an  employe  who  was  Injured  by 
crawling  under  tbe  table  through  the  opening  In  ^ont  to  gather  np  some 
accidentally  scattered  work,  though  the  employfi  was  not  warned  of  the 
danger  of  coming  In  contact  with  the  shaft 

[E^.  Note. — For  cases  in  point,  see  Gent  Dig.  tqL  84,  Master  and  Serv- 
ant, f  229.] 

Patterson,  P.  J.,  and  Langhlln,  Jh  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Amelia  Kirwan,  an  infant,  by  John  A.  Kirwan,  her  guard- 
ian ad  litem,  against  the  American  Lithographic  Company.  From  a 
judgment  for  plaintiff  on  the  verdict  of  a  jury,  and  from  an  order  deny- 
mg  a  new  trial,  defendant  appeals.  Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN,  INGRA- 
HAM,  LAUGHLIN,  and  HOUGHTON,  JJ. 

Frank  V.  Johnson,  fc»-  appellant 
Eugene  L.  Richards,  Jr.,  for  respondent 

HOUGHTON,  J.  The  plaintiff  was  in  the  employ  of  the  defend- 
ant, and  at  the  time  of  the  accident  her  duties  were  to  bring  printed 
pamphlets  to  the  stitching  table  and  put  them  ii>  regular  piles  after  they 
were  stitched.  The  table  at  which  she  was  at  work  was  a  little  over 
2  feet  high  and  2^  feet  wide,  and  was  one  of  a  series  of  tables  upon 
which  were  wire  stitching  machines.  A  power  shaft,  by  means  of 
which  the  machines  were  operated,  1%  indies  in  diameter,  hung  about  4 
inches  below  the  under  side  of  the  table,  and  10  or  12  inches  bade  from 
its  outside  edge.  There  was  a  4-inch  board  along  the  upper  edge  of 
the  table  which  came  down  to  a  point  level  with  the  top  or  the  mid- 
dle of  the  shaft.  There  was  another  board  at  the  bottom  of  the  table, 
coming  up  from  the  floor  a  sufficient  distance  to  leave  the  opening  be- 
tween the  bottom  and  top  boards  between  10^^  and  16  inches  as  vari- 
ously described  by  the  witnesses.  While  the  plaintiff  was  at  work 
some  of  the  pamphlets  which  she  was  counting  and  piling  fell  to  the 
floor  and  under  tiie  table.  Plaintiff  got  down,  as  she  describes  it,  np- 
oa  her  hands  and  knees,  and  crawled  through  this  opening  between 
the  boards  to  pick  up  the  pamphlets.  In  some  way  her  hair  came  in 
contact  with  the  revolving  shaft  above,  and  before  the  machinery  could 
be  stopped  a  large  portion  of  her  scalp  was  torn  off.  She  was  between 
14  and  15  years  of  age,  and,  as  conceded  upon  the  trial,  was  rightfully 
employed  by  the  defendant.  The  theory  of  the  plaintiff  is  that  the 
defendant  was  n^ligent  in  failing  to  properly  guard  the  revolving 
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shaft  under  the  table,  and  also  in  failing  to  warn  her  of  the  presence 
of  the  shaft  and  the  danger  of  coming  in  contact  with  it. 

We  think  the  judgment  cannot  be  sustained  on  either  ground.  Sec- 
tion 81  of  the  labor  law  (chapter  415,  p.  480,  Laws  1897,  as  amended 
by  section  1,  c.  366,  p.  937,  Laws  1906)  provides,  amongst  other 
things,  that  all  "shafting"  shall  be  "properly  guarded."  The  intent  of 
the  Uiw  was  to  provide  that  those  parts  of  the  machinery  which  were 
dangerous  to  those  whose  duty  required  them  to  work  in  its  immediate 
vicinity  should  be  properly  guarded.  Neither  by  the  labor  law  nor  any 
other  are  masters  called  upon  to  guard  against  every  possible  danger. 
They  are  required  only  to  guard  against  such  dangers  as  would  occur 
to  a  reasonably  prudent  man  as  liable  to  happen.  Glens  Falls  P.  C 
Co.  V.  Travelers'  Ins.  Co.,  163  N.  Y.  399,  403,  56  N.  E.  897.  There 
could  be  no  possible  danger  from  the  shaft  to  persons  working  at  the 
table.  It  was  completely  covered  by  the  top  of  the  table  and  the  side 
piece.  The  board  at  the  bottom  was  a  further  protection  to  one  at  work 
standing  or  sitting.  So  far  as  the  ordinary  work  of  the  establishment 
■was  concerned,  contact  with  the  shafting  was  completely  prevented. 
It  would  be  impossible  to  so  cover  the  machinery  of  a  factory  that  no 
•one  could  crawl  into  it  and  be  injured.  Nor  was  the  defendant  re- 
■quired  to  warn  the  plaintiff  of  the  danger  of  ccmiing  in  contact  with  the 
shaft  if  she  should  crawl  under  the  table.  So  far  as  appears,  there 
was  no  reason  why  the  defendant  or  any  of  its  servants  m  qharge  of 
its  various  departments  should  apprehend  that  the  plaintiff  would  get 
under  the  table  for  any  purpose.  There  was  therefore  no  occasion  for 
warning  her  against  the  dangers  of  doing  such  an  unexpected  thing. 

The  verdict  of  the  jury,  which  necessarily  involved  the  finding  either 
that  the  defendant  had  failed  to  properly  guard  the  shafting  or  to  warn 
plaintiff  of  its  dangerous  character,  is  against  the  evidence  and  the 
weight  of  evidence,  and  must  be  set  aside. 

The  judgment  and  order  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event 

INGRAHAM  and  McLAUGHLIN,  JJ.,  concur. 

PATTERSON,  P.  J.  (dissenting).  I  am  unable  to  concur  in  the  re- 
versal of  this  judgment.  It  is  undoubtedly  true  that  employers  are 
only  required  to  guard  machinery  "agfainst  such  dangers  as  would  occur 
to  a  reasonably  prudent  man  as  liable  to  happen."  (Glens  Falls  P.  C. 
Co.  v.  Travelers'  Iris.  Co.,  162  N.  Y.  404,  56  N.  E.  897),  but  in  this 
case  I  think,  considering  the  nature  of  the  work  which  the  infant 
plaintiff  was  employed  to  perform  and  the  situation  of  tiie  revolving 
shaft,  there  was  sufficient  evidence  from  which  the  jury  could  draw  the 
conclusion  that  this  shaft  should  have  been  guarded  so  as  to  prevent 
persons  working  about  it  from  being  injured.  As  was  said  in  die  case 
cited,  the  necessity  for  the  guard  and  the  character  and  description  of 
the  guard  must  of  necessity  depend  upon  the  situation,  nature,  and 
dangerous  character  of  the  machinery,  and  in  each  case  becomes  a  ques- 
tion of  fact. 

The  situation  here  was  the  following:  The  infant  plaintiff  was  em- 
ployed to  bring  unstitched  sheets  of  pamphlets  to  a  table  upon  which 
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-were  machines  used  in  stitching  or  sewing  them  together,  operated  by 
other  girls.  The  table  was  30  inches  wide  and  26  inches  high.  Under 
the  table  was  a  revolving  shaft  about  4  inches  below  the  table  top.  This 
table  was  a  perfectly  ^ooth  surface  with  nothing  at  its  edge  to  pre- 
vent the  piles  of  unstitched  material  from  slipping  or  falling  Sierefrom. 
Underneath  the  surface  of  the  table,  and  at  its  edge  vrzs  a  board  4 
inches  deep,  the  edge  of  which  came  down  to  a  point  level  with  the  top 
or  middle  of  the  shaft  There  was  nothing,  however,  to  protect  that 
shaft  It  may  have  been  concealed  from  observation,  but  that  was  all. 
The  open  space  under  the  table  and  the  liability  of  sheets  of  paper 
falling  from  the  table  or  being  dropped  or  otherwise  getting  under  the 
table  was,  as  the  jury  might  well  have  found,  so  likely  to  occur  that 
something  should  have  been  done  to  protect  a  person  seeking  to  recover 
such  sheets  of  paper  from  being  injured  by  the  machinery.  A  very 
»mple  device  would  have  accomplished  the  purpose.  Certain  unstitch- 
ed sheets  having  fallen  from  the  table  and  getting  through  the  open 
space,  the  infant  plaintiff  undertook  to  recover  them,  and  in  the  act  of 
doinp^  so  her  hair  became  entangled  in  the  revolving  shaft.  It  was  for 
the  jury  to  say  whether  the  4-inch  board  or  strip  at  the  front  being 
under  the  top  of  the  table  was  a  sufficient  protection  against  the  shaft ; 
and  it  was  also  for  the  jury  to  say  whether  the  defendant,  exercising' 
the  care  of  a  reasonably  prudent  man,  ought  to  have  foreseen  that  in  the 
performance  of  the  work  any  of  the  employes  might  have  to  pick  up 
sheets  that  had  fallen  from  and  dr(^)ped  under  the  tE^le.  That  was 
left  as  a  question  of  fact  for  the  jury  to  determine;  for  the  court  in- 
structed the  jury  as  follows : 

"But  I  do  charge  tbat  It  a  maonably  pmdait  man  In  the  defendant's  situa- 
tion, ezercistaig  tmUnaiy  care,  would  not  hare  foreseen  that  a  person  ml^t 
tiave  come  in  contact,  as  the  ptalntUE  did,  the  def  mdai^  Is  not  liable." 

.  The  judgment  and  order  should  be  affirmed. 
LAUGHUN,  J.,  concurs. 


MBNDELSON  T.  BBONNBB. 

<SnpFeme  Oonrt,  Appellate  Division,  First  Department  Febmaty  H  1908.) 

1,  PuADiKG— Monona— EuEcnon  BvrwEin  Conirra. 

Jl  complaint  for  breach  of  contract  of  employment  contained  one  count 
on  the  theory  that  the  contract  was  renewed  for  three  years,  and  a  second 
count  on  the  theory  that  It  was  renewed  for  one  year.  At  the  dose  of 
plaintiff's  erldenoe,  which  showed  that  be  had  continued  in  the  service 
for  a  portion  of  the  year  following  the  expiration  of  the  year  contracted 
for.  the  court  required  blm  to  elect  whfdi  cause  he  would  proceed  on, 
and,  having  chosen  the  first  count,  the  complaint  was  dismissed  on  de- 
fendant's motion,  aa  stating  a  contract  void  under  the  statute  of  frauds 
Held,  that  plaintiff  should  not  have  been  compelled  to  elect  until  the  dose 
of  the  evidence. 

%  Masteb  Ann  Sebvant— Contract  ot  HiBino— Iufubd  Bxnewal. 

Where  a  hiring  was  for  a  year,  at  the  expiration  of  which  time  plaintiff 
continued  in  d^oidant's  service  receiving  payment  as  under  the  written 
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eontraet  for  the  first  year,  and  wttli  no  contract  as  to  time,  the  law  im- 
jdied  an  agreement  for  renewal  tor  another  year. 
[Ed.  Note/— For  caaea  In  point,  see  Cent  Dig.  vol.  S4,  Master  and  Serr- 
.  ant;  I  UJ 

Appeal  from  Trial  Term, 

Action  by  Louis  Mendelson  ^inst  Roily  M.  Bronner.  From  a  judg- 
ment dismissing  the  otanplaint  at  tiie  close  of  plaintiff's  casej  he  appeals. 
Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Harold  Nathan,  for  ajppellant 
Wales  F.  Severance,  for  respondent 

LAUGHLIN,  J.  This  action  is  brought  to  recover  damages  for  a 
breach  of  contract.  On  the  1st  of  May,  1903,  the  defendant,  as  party  of 
the  first  part,  and  the  plaintiff,  as  party  of  the  seomd  part,  executed  a 
contract  m  writir^,  whereby  the  defendant  employed  die  plaintiff  as  a 
designer  and  manufacturer  of  dothing  for  the  period  of  one  year  from 
date.  The  contract  contained  the  following  provision: 

**Wltb  the  privilege,  however,  on  the  part  of  the  party  of  the  first  part  to 
renew  this  agreanrat  for  a  period  of  tiiree  yeara  from  and  after  the  expira- 
tion of  one  year  from  the  date  hereof,  provided  the  party  of  the  first  pnrt 
^ves  written  notice  to  the  party  of  the  second  part,  on  or  before  nine  months 
from  the  date  hereof  of  his  Int^tlon  or  desire  to  renew  said  contract  for  said 
additional  period  of  three  years.  The  party  of  the  second  part  stipulates  and 
agrees  that  If  the  party  of  the  first  part  electa  to  and  does  exercise  said  priv- 
ilege of  roiewal  for  said  additional  period  of  three  years,  therenpon  and  In 
that  event,  the  said  party  of  the  aecond  part  will  continne  In  the  service  of  the 
■aid  party  of  the  first  part  for  the  said  additional  period  of  three  years." 

The  plaintiff  alleges  that  he  waived  the  requirement  that  the  defend- 
ant should  give  written  notice  of  his  election  to  luive  the  contract  re- 
newed, and  that  it  was  verbally  agreed  that  it  should  be  renewed  for 
the  additional  period  of  three  years.  The  plaintiff  continued  in  the  em- 
ploy of  the  defendant  until  the  26th  day  of  November,  1904,  when  he 
was  discharged.  The  complaint  contains  two  counts,  the  first  upon  the 
theory  that  Sie  a)ntract  was  renewed  for  flie  period  of  three  years,  and 
the  second  upon  the  theory  that  it  was  renewed  for  the  penod  of  one 
year.  At  the  dose  of  the  plaintiff's  evidence,  the  court  required  him  to 
elect  between  the  two  causes  of  action.  He  objected  and  took  an  excep- 
tion, and  dien  elected  to  stand  upon  the  first  The  defendant  thereupon 
moved  to  dismiss  the  complaint  upon  the  ground  that  the  wntract  was 
void  within  the  statute  of  frauds,  which  had  been  duly  pleaded,  and 
the  motion  was  granted.  We  are  of  opinion  that  the  plaintiff  should 
not  have  been  required  to  elect  between  his  causes  of  action  until  the 
close  of  the  evidence.  It  is  quite  clear,  assuming  the  testimony  of  the 
plaintiff  to  be  true,  that,  in  any  event,  he  had  a  perfectly  good  cause  of 
action  on  the  second  count  The  original  hirine  was  for  one  year,  and 
according  to  his  evidence,  at  the  expiration  of  that  year,  he  continued  in 
the  defendant's  employ,  receiving  pay  for  his  services  as  under  the  con- 
tract in  writing  for  the  first  year,  without  any  understanding  or  agree- 
ment, verbal  or  otherwise,  limiting  the  term  of  his  employment  after 
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the  expiration  of  the  first  year  to  a  period  less  than  another  year.  The 
law  in  such  case  implies  an  agreement  for  a  renewal  of  the  contract  up- 
on the  same  terms  for  another  year.  Huntingdon  v.  Claffin,  38  N.  Y. 
182 ;  Douglass  v.  M.  Ins.  Co.,  118  N.  Y.  484,  23  N.  E.  806,  7  L.  R.  A. 
822 ;  Adams  v.  Fitzpatrick  et  al.,  125  N.  Y.  124,  26  N.  E.  143 ;  Bennett 
V.  Mahler,  90  App.  Div.  22,  86  N.  Y.  Supp.  669 ;  Treffinger  v.  Groh's 
Sons,  112  App.  Div.  250,  98  N.  Y.  Supp.  291,  affirmed  185  N.  Y.  610, 
78  N.  E- 1114.  It  would  seem,  therefore,  that  the  judgment  should  be 
reversed  to  the  end  that  the  plaintiff  may  be  permitted  to  proceed  on 
the  second  count,  even  if  he  cannot  succeed  on  the  first 

I  am  of  opinion,  however,  that  his  first  cause  of  action  can  be  main- 
tained. It  appears  by  the  testimony  of  the  plaintiff  that  scrae  time  dur- 
ing the  three  mcmths  pri<M'  to  the  expiration  of  the  first  year,  but  ap^par- 
entiy  after  the  period  within  which  the  defendant  was  to  give  written 
notice  of  his  election  to  continue  the  contract,  he  had  a  conversation 
with  the  defendant,  in  which  he  informed  the  defendant  that  he  had 
an  offer  of  other  employment,  and  that  he  desired  to  know  whether  the 
defendant  intended  to  renew  the  contract,  and  that  tKe  defendant  re- 
plied, in  substance,  that  the  plaintiff  had  a  contract  with  him  for  three 
years  longer.  The  question  arises  as  to  whether,  on  the  employment 
being  continued  beyond  a  year  on  the  same  terms  and  after  this  con- 
versation and  without  further  agreement,  the  parties  became  bound — 
the  plaintiff  to  work  and  the  defendant  to  employ  him — for  the  further 
period  of  three  years  contemplated  in  the  agreement  in  writing.  It  is 
to  be  observed  that  the  terms  of  employment  for  the  succeeding  three 
years  and  the  oranpensation  were  fixed  in  the  agreement  signed  by  the 
parties,  and  that  the  plaintiff  expressly  obligated  himself  to  be  bound 
thereby  for  the  further  period  of  three  years  at  the  election  of  the  de- 
fendant, to  be  manifested  by  written  notice.  It  is  quite  clear  that  but 
for  the  statute  of  frauds  it  was  competent  for  the  parties  to  waive  the 
written  notice.  It  is  equally  clear  that  neither  party  was  bound  by  the 
contract  beyond  the  first  year,  unless  the  written  notice  was  given  or 
waived.  It  cannot,  therefore,  be  said  that  in  signing  the  original  con- 
tract the  parties  became  bound  for  the  further  period  of  three  years. 
If  the  notice  in  writing  had  been  given,  that  would  doubtless  have  an- 
swered the  purpose  of  the  statute  of  frauds ;  for  it  would  have  been 
read  in  connecticm  with  the  agreement  signed  by  the  parties,  and  would 
have  become  in  effect  part  thereof.  The  period  wiuiin  which  the  no- 
tice in  writing  was  required  to  be  given  having  expired  without  its  hav- 
ing been  given,  the  agreement  to  renew  was  void  within  the  statute  of 
frauds,  since  it  rested  in  parol,  unless  it  can  be  held  that  the  mere  con- 
tinuance of  the  employment  constituted  by  operation  of  law  an  agree- 
ment for  the  renewal  of  the  employment  for  the  period  of  three  years. 
The  law  applicable  to  the  case,  therefore,  must  be  the  same  as  if  the  no- 
tice in  writing  had  not  been  given,  and  ^ere  was  nothing  said  between 
the  parties,  but  the  employment  was  continued  after  the  expiration  of 
the  year;  for,  although  the  plaintiff's  testimony  does  not,  on  account  of 
the  statute  of  frauds,  add  to  his  rights,  on  the  other  hand,  there  is  noth- 
ing in  his  testimony  to  destroy  any  right  that  would  otherwise  arise  by 
implication  of  law  on  continuing  in  the  defendant's  employ  after  the 
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expiration  of  the  year.  As  already  observed,  if  the  contract  were  silent 
with  respect  to  a  renewal,  the  law  on  these  facts  would  imply  a  renewal 
for  one  year,  but  here  the  contract  contemplated  either  a  termination 
of  the  employment  at  the  end  of  the  first  year  or  a  renewal  of  the  em- 
ployment on  the  same  terms  for  die  period  of  three  years,  and  the  ques- 
tion is  presented  as  to  whether  the  contract  of  renewal  implied  by  law 
in  such  case  is  not  for  the  period  contemplated  by  the  contract  in  writ- 
ing. In  Probst  v.  Rochester  Steam  Laundry  Co.,  171  N.  Y.  664,  64  N. 
£.  604,  this  was  held  to  be  the  rule  with  respect  to  a  lease  for  one  year, 
with  a  privilege  of  renewal  for  two  more  years  by  giving  written  notice 
three  months  prior  to  the  expiration  of  the  first  year.  In  that  case  the 
notice  in  writing  was  not  given,  and  the  court  held  that  a  waiver  there- 
of would  be  implied  upon  the  tenant  holding  over  after  the  expiration 
of  the  year  and  paying  rent  as  under  the  onginal  lease,  and  the  court 
say: 

"The  result  was  not  the  creation  of  a  new  lease,  bnt  the  continuance  of  an 
existing  lease  partFoant  to  the  terms  thereof." 

It  does  not  appear  from  the  opinion  of  the  Court  of  Appeals  that  the 
statute  of  frauds  was  involved  in  that  case.  In  Matter  of  Rubenstein, 
13  N,  Y,  St.  Rep.  891,  where  the  statute  of  frauds  was  pleaded,  the 
same  rule  was  applied  by  the  General  Term  of  the  Superior  Court  of 
Buffalo.  In  Long  v.  Stafford,  103  N.  Y.  274,  8  N.  E.  528,  which  ap- 
parently did  not  involve  the  statute  of  frauds,  a  lease  in  writing  for 
six  years  was  deemed  by  the  Court  of  Appeals  to  have  been  renewed 
for  two  years  by  implication  of  law  on  the  tenant  holding  over  with- 
out having  given  the  notice  of  election  upon  which  the  ri&^t  of  renewal 
depended.  The  agreement  in  question  is  under  seal.  In  Voege  v.  Ron- 
alds, 83  Hun,  114,  31  N.  Y.  Supp.  353,  it  was  held  that  where  a  lease 
under  seal,  for  one  year,  contains  a  privilege  of  renewal  for  two  ad- 
ditional years,  if  the  tenant  so  desired,  that  the  tenant  by  holding  over 
after  the  expiration  of  the  first  year  was  ccmclusively  deemed  to  have 
elected  to  continue  in  possession  under  the  agreement,  and  could  not 
show  by  parol  that  it  was  understood  that  he  was  to  remain  bound  only 
for  &n  additional  year.  I  am  of  opinion,  therefore,  that  it  is  immaterial 
whether  tfie  election  of  the  defendant  was  exercised  in  the  manner  pre- 
scribed in  the  agreement ;  for  by  continuing  to  employ  the  plaintiff,  aft- 
er the  expiration  of  the  year,  the  agreement  having  been  in  writing  and 
under  seal  and  containing  a  provision  for  its  continuance  for  three 
vears  longer,  the  defendant  should  be  deemed  estopped  from  question- 
ing the  regularity  of  its  continuance  (Voege  v.  Ronalds,  supra;  see, 
also,  Dunn  v.  Stenbing,  120  N.  Y.  232,  24  N.  E.  316),  which  is  under 
the  original  c<»itract  to  which  the  defense  of  the  statute  of  frauds  is 
not  available. 

It  follows  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  tiie  appellant  to  abide  the  event. 

CLARKE,  J.,  concurs.  PATTERSON,  P.  J.,  and  SCOTT,  J., 
concur  as  to  first  ground  for  reversal  stated  in  opinion. 
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McLaughlin,  J.  (concurring).  I  concur  in  the  opinion  of  Mr. 
Justice  LAUGHLIN  except  in  so  far  as  he  holds  that  the  defense  of 
the  statute  of  frauds  is  not  available  as  to  the  first  cause  of  action 
pleaded.  I  think  it  is. 


STERN  T.  BARREITT  CHDUICAL  CXX 
<Siqrreme  Oonr^  Appellate  Dlvlsioii,  First  D^artment  Febmarr  T,  1908.) 
Appkai^Stat  or  Pbookkdinqs— Riobt  to  Gbamt— Powkbs  of  Pabticulab 

COUBTS. 

Under  Const  art.  6,  |  6.  and  Oode  Civ.  Proc.  ||  1310,  1343,  1344,  3188, 
81^,  3194,  regulating  appeals  from  the  (My  Court  of  the  dty  of  New 
York,  and  providing  for  the  bearing  of  such  appeals  by  jnatices  of  the 
Supreme  Court  designated  for  that  purpose,  who,  by  direction  of  the  ap- 
pellate division  constitute  the  Appellate  Term  of  the  Supreme  Court, 
and  further  prorldlnff  for  allowance  of  appeals  from  determlnatl<»ia  of 
the  Appellate  Term  to  the  Appellate  IMvlalon,  a  Special  Term  of  the  Su- 
fwame  Court  has  no  power  to  stay  upon  motion  a  Judgmoit  regularly  en- 
tered IQ  the  City  Court  and  affirmed  by  tbe  Appellate  Tonn,  the  Judenent 
of  affirmance  having  been  entered  In  the  C^ty  Court 

Appeal  from  Special  Term, 

Action  by  Julius  Stem  against  the  Barrett  Chemical  Company.  A 
judgment  of  the  Gty  Court  of  the  dty  of  New  York  for  }>laintiff  was 
affirmed  on  appeal  by  the  Appellate  Term,  and  the  remittitur  filed  5n 
tbe  office  of  the  clerk  of  the  City  Court  and  judgment  of  affirmance  en- 
tered in  that  court.  Prom  an  order  of  the  Special  Term  of  the  Su- 
preme Court  staying  proceedings  on  the  judgment  of  the  City  Court, 
pending  am}l>cation  for  leave  to  appeal  from  the  determination  of  the 
Appellate  Term  to  the  Appellate  EKTision,  pluntiff  appeals.  Reversed, 
^d  motion  for  stay  denied. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Arthur  Furber,  for  appellant  • 
Williams  S.  Beaman,  for  respondent 

INGRAHAM,  J.  This  action  was  commenced  in  the  Qty  Court, 
■and  resulted  in  a  judgment  in  favor  of  the  plaintiff.  From  that  judg- 
ment the  defendant  appealed  to  the  Appellate  Term.   On  the  12th  of 

December,  1907,  the  judgment  of  the  City  Court  was  affirmed.  On 
the  14th  of  December,  1907,  the  remittitur  from  the  Appellate  Term 
was  filed  in  the  office  of  the  clerk  of  the  City  Court,  and  an  order  was 
entered  making  the  judgment  of  the  Appellate  Term  the  judgment 
■of  the  City  Court,  and  on  tfie  16th  of  December,  1907,  judgment  was 
-entered  in  the  City  Court  affirming  the  judgment  of  the  Appellate 
Term.  Subsequently,  and  on  the  19th  of  Dec«nber,  1907,  the  defend- 
ant obtained  an  order  requiring  the  plaintiff  to  show  cause  at  a  Spe- 
cial Term  of  the  Supreme  Court  to  be  held  in  the  county  courthouse 
on  the  23d  day  of  December  "why  all  proceedings  upon  the  judgment 
entered  in  the  above-entitled  action,  in  the  office  of  the  clerk  pf  the 
City  Court  of  the  city  of  New  York,  on  the  29th  day  of  May,  1907, 
-and  on  the  judgment  of  affirmance  entered  in  said  action  in  said  clerk's 
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office  on  the  16th  day  of  December,  1907.  should  not  be  stayed  until 
the  hearing  and  determination  of  said  application  for  leave  to  appeal 
to  the  Appellate  Division,  and  until  (in  case  said  application  be  grant- 
ed) the.  hearing  and  determination  of  said  appeal  by  the  Appellate  Di- 
vision," and  staying  proceedings  to  enforce  the  judgment  in  the  mean- 
time. This  motion  came  on  to  be  heard  at  Special  Term,  and  on  the 
27th  of  December,  1907,  an  order  was  entered  granting  the  applica- 
tion and  staying  the  proceedings  to  enforce  the  judgment  of  the  City 
Couri.  as  asked  for  in  the  order  to  show  cause.  From  that  judgment 
the  plaintiff  appeals;  and  the  only  question  presented  is  whetiier  a 
Special  Term  of  the  Supreme  Court  nad  power  to  stay  upon  motion 
in  the  action  a  judgment  regularly  entered  in  the  City  Court,  the  appeal 
from  which  judgment  had  been  affirmed  by  the  Appellate  Term  and 
judgment  of  affirmance  entered  in  the  City  Court. 

Appeals  from  judgments  of  the  City  Court  are  regulated  by  section 
6,  art.  6,  Const,  which  provides  that: 

^'Appeals  from  Inferior  and  local  courts  now  heard  la  the  Court  of  Oom- 
mon  Pleas  for  the  city  and  county  of  New  York  and  the  Superior  Court  of 
Buffalo,  shall  be  beard  In  the  Supreme  Court  in  such  manner  and  by  sach 
justice  or  Justices  as  the  Appellate  Divisions  In  the  respective  departments 
which  include  New  York  and  Buffalo  shall  direct,  unless  otherwise  provided 
the  Legislature.** 

Section  3188  of  the  Code  of  Civil  Procedure  provides  that  an  appeal 
to  the  Supreme  Court  may  be  taken  from  a  final  or  interlocutory  judg- 
ment rendered  in  the  City  Court  of  the  city  of  New  York  in  a  case 
where  an  appeal  may  be  taken  to  the  Appellate  Division  of  the  Supreme 
Court  on  a  final  or  interlocutory  judgment  rendered  in  the  Supreme 
Court.  Section  3194  of  the  Code  provides  that  the  judgment  or  order 
of  the  Appellate  Court  must  be  remitted  to  the  court  below  to  be  en- 
forced according  to  law.  Section  3192  of  the  Code  provides  tliat  titles 
first,  third,  and  fourth  of  chapter  twelfth,  of  this  act,  so  far  as  the 
same  are  applicable  thereto,  apply  to  and  govern  an  appeal  to  the  Su- 
preme Court  from  the  City  Court.  Title  1  of  chapter  12  contains  gen- 
eral provisions  relating  to  appeals  provided  for  in  the  chapter.  Sec- 
tion 1310  of  that  title  provides  that  "Where  an  appeal  to  the  General 
Term  of  any  court  or  to  the  Appellate  Division  of  the  Supreme  Court 
or  to  the  Court  of  Appeals  or  otherwise  has  been  heretofore  or  shall 
hereafter  be  perfected,  as  prescribed  in  this  chapter,  and  the  other 
acts,  if  any,  required  to  be  done  to  stay  the  execution  of  the  judgment 
or  order  appealed  from,  have  been  done,  tiie  appeal  stays  all  proceed- 
ings to  enforce  the  judgment  or  order  appealed  from;  that  in  a  case 
specified  in  subdivision  2  of  section  191  of  the  Code  of  Civil  Procedure 
a  party  aggrieved  upon  presenting  to  the  court  proof  by  affidavit  that 
he  intends  to  apply  to  the  Appellate  Division  rendering  such  decision 
for  leave  to  appeal  to  the  Court  of  Appeals,  and,  in  case  such  Appel- 
late Division  shall  refuse  such  leave,  then  that  such  party  intends  to 
apply  to  a  judge  of  the  Court  of  Appeals  to  be  allowed  to  appeal  to 
said  Court  of  Appeals,  and  proof  that  an  undertaking  given  as  pre- 
scribed in  this  chapter  has  been  filed  with  the  clerk  with  whom  the 
judgment  appealed  from  is  entered  shall  be  entitled  to  an  order  stay- 
mg  all  proceedings  to  enforce  such  judgment  until  the  granting  or 
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refusing  of  such  leave  to  appeal  by  such  Appellate  Division  or  a  judge 
of  the  Omrt  of  Appeals.   This  provision  contemplates  an  order  of  the 

court  in  which  the  action  is  pendii^,  but  power  to  any  court  under 
this  provision  to  stay  proceedings  for  the  enforcement  of  judgment 
is  limited  to  a  case  where  the  undertaking  on  appeal  sufficient  to  stay 
the  execution  of  the  judgment  had  been  filed  and  approved.  Title  3 
of  chapter  12  applies  to  appeals  to  the  Supreme  Court  from  an  in- 
ferior court    Section  1343  of  that  title  provides : 

"Secnrltr  Is  not  required  to  perfect  It  [an  appeal! ;  but  it  does  not  stay  the 
execution  of  the  order  from  wbicb  It  It  taken.  Tbe  Appellate  Court,  or  a 
Judge  thereof,  may  direct  such  a  etay.  upon  ancb  terms,  aa  to  secnrl^  or  oth* 
erwlse,  as  Justice  requires." 

Section  1344  of  the  Code  provides: 

"An  appeal  taken  ae  prescribed  In  this  title,  must  be  heard  by  tbe  Appel- 
late Division  of  the  Supreme  Court  except  that  appeals  from  tbe  juc^ment 
of  any  municipal  court  In  either  of  the  boroughs  of  Manhattan  or  the  Bronx 
in  tbe  city  of  New  York  or  from  a  Judgment  or  order  of  tbe  City  Court  in 
tbe  lAty  of  Mew  York,  may  be  beard  1^  the  Appellate  DlTtolon  of  tbe  Siqneme 
Court  or  by  justice  or  justices  of  the  Supreme  Court  as  may  be  desig- 
nated for  that  purpose  by  the  Justices  of  the  Appellate  Division  sitting  in  the 
First  Judicial  Department  In  case  an  appeal  is  heard  by  a  Justice  or  jus- 
tices of  tbe  Supreme  Court  as  hereinbefore  provided,  tbe  Justice  or  Justices 
whom  such  Judicial  appeal  was  determined  or  a  justice  of  tbe  Appellate 
Dlvtston  in  the  First  Judicial  D^rtment  may  allow  an  aH>eal  to  be  takm 
to  mdi  Apellate  Division  from  soeb  detenDlnatlon." 

And  title  4  of  chapter  12  applies  to  appeals  to  the  Appellate  Division 
of  the  Supreme  Court  from  a  judgment  or  order  of  the  Supreme  Court. 
Under  the  authority  contained  in  these  provisions  of  the  Constitution 
and  the  Code  of  Civil  Procedure,  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department  has  directed  that  there 
should  be  a  term  of  the  Supreme  Court  for  the  hearing  of  appeals  from 
the  City  Court  and  the  Municipal  Court  of  tiie  city  of  New  York,  to 
be  heard  by  three  justices  of  the  Supreme  Court  assigned  thereto  which 
shall  be  known  as  the  Appellate  Term.  See  rules  for  the  regulations 
for  the  hearing  of  appeals  from  the  City  Court  of  the  city  of  New  York 
and  from  the  Municipal  Court  in  the  boroughs  of  Manhattan  and  the 
Bronx, 

From  an  examinati(»i  of  these  provisions,  it  would  appear  that  the 
only  jurisdiction  that  the  Supreme  Court  has  in  relation  to  appeals 
from  judgment  of  the  City  Court  is  that  the  justices  designated  for 
that  purpose  by  the  Appellate  Division  shall  hear  and  decide  the  ap- 
peals. Under  section  1344  of  the  Code  of  Civil  Procedure  an  appeal 
from  the  City  Court  may  be  heard  by  the  Appellate  Division  of  the 
Supreme  Court  or  by  such  justice  or  justices  of  the  Supreme  Court 
as  may  be  designated  for  that  purpose  by  the  justices  of  the  Appellate 
Division  sitting  in  the  First  Judicial  Department  And  the  only  jus- 
tice who  can  allow  an  appeal  to  the  Appellate  Division  from  a  de- 
termination made  by  such  justice  or  justices  is  the  justice  or  justices 
by  whom  the  appe^  was  determined  or  by  a  justice  of  the  Appellate 
Division  in  the  First  Judicial  Department.  When  such  an  app^  has 
been  heard  and  decided,  and  the  proceedings  remitted  to  the  Ci^  Court, 
the  Supreme  Court  has  no  further  jurisdiction  in  the  action,  except 
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that  the  justice  or  justices  who  determined  the  appeal,  or  a  justice 
of  the  Appellate  Division  in  the  First  Judicial  Department,  may  allow 
an  appeal  to  the  Appellate  Division.  No  justice  of  the  Supreme  Court 
and  no  Special  Term  of  the  Supreme  Court  except  a  justice  who  is 
authorized  to  allow  an  appeal  haa  any  jurisdiction  to  niake  any  order 
in  the  action  pending  in  me  City  Court.  I  think  a  justice  of  the  Appel- 
late Term  who  has  power  to  allow  an  appeal  could  stay  proceedings 
pending  an  application  to  the  Appellate  Term  of  which  he  was  a  mem- 
ber to  allow  an  appeal,  or  a  justice  of  the  Appellate  Division  could 
stay  such  proceedings  pending  an  application  to  a  justice  of  the  Ap- 
pellate Division  for  such  permission,  as  such  a  stay  would  be  an  in- 
cident to  the  allowing  of  the  appeal  and  essential  to  make  the  appli- 
cation effective.  But  I  can  find  no  provision  that  confers  upon  the 
Special  Term  of  the  Supreme  Court  power  to  make  such  an  order  or 
to  interfere  with  the  orderly  enforcement  of  judgments  and  orders 
of  the  City  Court.  It  is  quite  unnecessary  to  burden  the  Special  Terra 
with  motions  of  this  character.  Where  application  for  leave  to  appeal 
has  been  made,  if  made  to  the  Appellate  Term  justices,  those  justices 
have  power  to  stay  the  enforcement  of  the  judgment  pending  the  ap- 
plication. If  the  application  is  to  be  made  before  a  justice  of  the  Ap- 
pellate Division,  a  justice  of  the  Appellate  Division  before  whom  the 
application  is  pending  may  stay  the  enforcement  of  the  judgment  un- 
til the  application  can  be  disposed  of.  The  Special  Term  of  the  Su- 
preme Court  ha$  no  jurisdiction  either  to  entertain  the  application  for 
leave  to  appeal,  or  to  make  any  order  in  the  action  pending  in  the  City 
Court;  and  the  orderly  transaction  of  business  requires  that  such  ap- 
plications not  being  at  alt  necessary  for  tiie  protectifm  of  parties  should 
not  be  en<x>uraged. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  moticm  for  a  stay  denied,  with 
$10  costs.  All  concur. 


6I4A.BOOW  T.  JORDAN  et  al. 
(Snpr«ne  Ooaxt,  Appellate  Division*  First  Department  Febmary  21,  1908.) 

NlOLIOBHCB— AOnONB— I KSTBUCTIOK  S . 

In  an  action  for  injuries  to  plaintiff  In  a  city  street,  caused  by  the  eol* 
lapse  of  the  front  portion  of  a  building  adjacent  to  the  street,  It  was  er- 
ror to  refuse  to  InBtruct  tbat  tbe  Jury  would  not  be  warranted  in  rend«^ 
log  a  verdict  for  plaintiff  on  the  theory  that  defendants  were  guilty  of 
negligence  In  the  manner  In  which  they  removed  or  placed  the  beams  on 
the  flrat  floor  of  the  building,  and  that  negligence  could  not  be  predicated 
with  respect  to  the  manner  of  doing  the  work  of  digging  a  pit  in  the  cel- 
lar some  30  feet  back  of  the  front  of  tbe  building,  or  In  doli^  certain  other 
work,  where  the  undisputed  evidence  showed  tbat  none  of  these  matters 
could  hare  contributed  to  the  collapse  of  tbe  building. 

Appeal  from  Trial  Term. 

Action  by  Caroline  Glasgow  against  John  Jordan  and  another.  From 
a  judgment  for  plaintiff  and  an  order  denying  a  motion  for  a  new 
trial,  defendants  appeal.  Reversed. 
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Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  HOUGHTON,  JJ. 

Charles  C.  Nadal  (Frederick  J.  Swift,  on  the  brief),  for  appellants. 
J.  N.  Grossman,  for  respondent 

LAUGHLIN,  J.  This  is  an  action  to  recover  damages  for  injuries 
received  by  the  plaintiff  on  the  13th  day  of  April,  1904,  while  walking 
southerly  on  the  westerly  side  of  Eightih  avenue,  crossing  West  Thirty* 
Fifth  street,  caused  by  material  felling  from  the  building  cm  the  north- 
westerly comer  of  Eighth  avenue  and  ThirW-Fifth  street,  the  southeast- 
erly comer  and  easterly  wall  of  which  c(Mlapsed  while  she  was  pass- 
ing.  The  building  was  occupied  as  a  hotel  by  one  William  P.  Halli- 
man.  It  appears  Uiat  on  the  4th  day  of  March,  1904,  Halliman  entered 
into  a  contract  in  writing  with  "Chas.  Derleth  Co.,  Jacob  Froelich, 
Prop.,"  in  and  by  which  certain  changes,  alterations,  additions,  and  im- 
provements therein  spediied  were  to  be  made  in  and  about  the  building 
for  the  consideration  of  $5,500.  The  general  contractor  proceeded  with 
the  work  and  sublet  to  the  defendants  for  the  consideration  of  $995  cer- 
tain mason  work,  excavating,  concrete  work,  and  carpenter  work,  con- 
sisting of  putting  in  "about  40  new  beams  on  1st  floor,"  and  certain  oth- 
er specified  work  not  material  to  the  decision  of  the  appeal.  Down  to 
the  time  of  the  accident  the  defendant  had  done  some  work  towards  the 
rear  of  the  building  which  could  in  no  manner  have  affected  the  sta- 
bility of  the  structure,  and  they  had  put  in  part  of  the  floor  beams.  At 
the  southeasterly  comer  the  building  was  supported  by  an  iron  pillar 
resting  upon  a  granite  block  placed  on  a  brick  pier.  The  building 
fronted  on  Eighth  avenue.  It  was  18  feet  in  width  on  Eighth  avenue 
and  60  feet  in  depth  on  Thirty-Fifth  street.  When  the  defendants 
came  to  the  premises  to  perform  their  work,  the  first  story  front  of 
the  building  had  been  removed.  The  evidence  tends  to  show  that  the 
brick  pier  supporting  the  granite  block  and  iron  pillar  crumbled  and 
gave  way  at  the  top,  permitting  the  granite  block  to  slide  off  and  the 
pillar  to  fall,  which  let  down  the  upper  stories  of  the  front  wall.  The 
floor  beams  ran  northerly  and  soutiierly.  They  rested  at  either  end 
on  the  foundation  wall.  The  floor  timber  furnished  no  part  of  the 
structural  support  of  the  building.  They  were  merely  designed  to  sup- 
port the  floor.  The  defendants  removed  the  ground  floor,  and,  cwn- 
mencing  at  the  westerly  end  of  the  building,  inserted  new  floor  timbers 
in  place  of  the  old  where  necessary.  When  in  the  performance  of  this 
work  they  had  inserted  all  but  about  six  of  the  floor  timbers,  they  were 
obliged  to  suspend  work  near  the  Eighth  avenue  front  on  account  of 
die  position  of  certain  gas  ^ipes  until  the  location  thereof  was  dian^ed, 
and  the^  did  not  resume  this  work  until  after  the  accident.  There  is  a 
suggestion  in  the  evidence  that  probably  tfie  support  of  the  iron  column 
was  weakened  by  the  removal  of  the  stone  flagging  constituting  the 
sidewalk,  which  apparently  rested  against  the  bricks  and  afforded  some 
support  thereto;  but  it  does  not  satisfactorily  appear  either  that  the 
removal  of  the  sidewalk  was  part  of  the  work  of  the  defendants  or 
that  it  was  removed  by  their  employes,  although  the  intimation  is  that 
it  was  removed  by  the  two  workmen  employea  by  a  contractor  not  en- 
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gaged  on  this  work  who  sent  them  to  the  premises  at  the  request  of 
Sie  foreman  of  the  defendants,  on  the  representation  that  the  fore- 
man of  the  general  contractor  desired  their  services.  Although  it  does 
not  definitely  appear  just  what  these  two  men  did,  it  does  appear  that 
the  defendants  paid  them  for  the  time  occupied  in  doing  the  work  to 
which  they  were  assigned  on  these  premises.  The  evidence  connecting 
the  defendants  with  responsibility  for  the  fall  of  this  structure  is  slight, 
and  it  may  be  that  it  was  insuffident  to  call  upon  them  for  an  explana- 
tion. They  did  not  take  the  stand  or  offer  any  evidence  in  explanation 
of  their  paying  the  wages  of  the  two  men  wlu)  may  have  removed  the 
walk.  The  defendants  moved  for  a  dismissal  of  tiie  con^ilaint  at  the 
dose  of  plaintiff's  evidence,  and  on  the  denial  of  their  motion  they  ex- 
cepted and  the  case  was  submitted  to  the  jury. 

At  the  close  of  the  main  charge,  counsel  for  the  defendants  request- 
ed the  court  to  instruct  the  jury  that  they  would  not  be  warranted  in 
rendering  a  verdict  in  favor  of  the  plaintiff  iHpon  tiie  theory  that  the 
defendants  were  guil^  of  negligence  "in  the  manner  in  whidi  they  re- 
moved or  placed  the  beams  on  the  first  floor."  This  request  was  de- 
clined, and  an  exception  was  duly  taken.  He  also  requested  the  court 
to  instruct  the  jury  that  they  could  not  predicate  negligence  against  the 
defendants  with  respect  to  the  manner  of  doing  the  work  of  digging  a 
pit  in  the  cellar  some  30  feet  back  of  the  front  of  the  building,  or  in 
doing  certain  work  in  reference  to  a  toilet.  These  requests  were  also 
refused,  and  like  exceptions  were  taken.  The  undisputed  evidence 
shows  that  none  of  these  matters  could  have  contributed  to  the  col- 
lapse of  the  building.  These  exceptions  require  reversal,  and  it  is 
therefore  unnecessary  to  dedde  wh^er  Hie  evidence  was  suflSdent  to 
take  the  case  to  the  jury,  or  whether  the  court  also  erred  in  refusing 
an  instruction  that  the  evidence  did  not  warrant  a  finding  that  the  de- 
fendants removed  the  sidewalk. 

It  follows  that  the  order  and  judgment  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event    All  concur. 

INGRAHAM,  J.  I  concur  with  Mr.  Justice  LAUGHLIN,  but  I  do 
not  want  to  be  considered  as  intimating  that  there  was  any  evidence  to 
take  this  case  to  the  jury,  as  it  seems  to  me  that  there  was  not  a  par- 
tide  of  evidence  to  justify  a  finding  that  the  defendants  or  their  em- 
ployes were  responsible  for  this  acddent 


GRIFFIN  T.  ERNST. 
(Soprane  Oonrt;  Appellate  Division,  Eint  Departmoit  February  21,  1908.) 

MkORANICS'  LlSHB— RlQHT  TO  LZBH— NATDU  OF  iHPBOVEHBin*— BflXmillBBT. 

Mechanics*  Lien  Law,  Lews  1897,  p.  516,  c.  418,  (  3,  gives  a  contractor 
performing  labor  or  furnishing  materials  for  the  improvement  of  real 
property  a  lien  therefor.  Section  2  (p&ge  G15)  provides  that  the  term  "Im- 
prorement"  includes  the  erection,  alteration,  or  repair  of  any  stractare 
connected  with  real  proper^,  and  any  work  done  on  stitA  proper^  or 
materials  famished  for  Its  permanent  Improvement.  Section  22  (page 
525)  requires  a  liberal  constructloD.  Held,  that  machinery  purchased,  for 
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the  purpose  of  flttln;  up  ao  empty  building  as  a  mannfactorlnr  establish- 
ment, and  by  the  Inatallatlon  of  whl<±  It  was  bo  altered,  was  an  improre- 
ment  entitling  the  contractor  furnishing  the  same  to  a  lien. 
[Ed.  Note^For  caaei  In  j/olsa,  see  Cient  DJg.  toL  ttk  m*^**^  Uflos» 

187.] 

Ingraham*  fllmimtlin 
Appeal  from  Special  Term. 

Action  to  foreclose  a  mechanic's  Hen  1^  Henry  C.  Griffin  against 
Gustav  Ernst  and  another.  Judgment  for  defdidants,  and  (^^tiff  ap- 
peals. Reversed,  and  new  trial  ordered. 

Arifued  before  PATTERSON,  P.  J.,  and  INGRAHAM.  LAUGH- 
LIN,  CLARKE,  and  HOUGHTON,  JJ. 

Griggs,  Baldwin  &  Pierce  (Franklin  Pierce,  of  oounseL   Phillip  S. 
Hill,  on  the  brief),  for  appellant. 
Edward  Herrmann,  for  respondent 

CLARKE,  J.  This  is  an  action  to  foreclose  a  mcdianic*8  lien.  The 
defendant  Ernst  was  the  owner  in  fee  of  the  piece  of  real  property 
known  as  Nos.  767-759  East  166th  street,  in  the  borough  of  the  Bronx, 
in  the  city  of  New  York.  Upon  said  property  when  bought  by  Ernst 
was  a  two-story  frame  structure  50  feet  by  72  feet  in  size,  unceUed  and 
nnplastered,  the  inside  rough  and  the  joints  exp(»ed.  It  had  been  used 
by  a  prior  owner  as  a  sash  factory,  the  machinery  of  which  was  nm  by  a 
large  steam  engine.  All  of  the  machinery  of  the  sash  factory  had  been 
removed,  and  ttie  building  was  vacant  when  Ernst  purchased  it.  De- 
fendant testified  that  prior  to  that  time  he  had  a  much  smaller  plant,  and 
had  just  bought  this  property  and  was  starting  a  bigger  plant;  that  he 
bought  it  for  the  purpose  of  nmning  a  manufacturing  establishment 
there;  tiiat  he  adjusted  it  to  manufacturing  machinery;  that  he  was  fit- 
ting it  up  for  manufacturing  purposes,  manufacturing  general  iron  work 
for  buildings ;  that  he  had  heen  for  17  years  a  manufacturer,  and  intend- 
ed to  carry  on  his  business  in  that  place  as  long  as  it  suited  him.  He  en- 
tered into  a  contract  in  writing  with  the  plaintiff,  under  which  the  plain- 
tiff was  to  furnish  and  put  up  certain  specified  machinery,  and  an  elec- 
tric motor,  mostly  secondhand  articles,  for  which  the  plaintiff  agreed 
to  pay  the  sum  of  $1,550.  The  machinery  was  installed  and  the  de- 
fendant paid  a  portion  of  the  sum  agreed,  but,  having  failed  to  pay  the 
balance,  a  mechanic's  lien  in  the  sum  of  $1,031.75  was  filed,  and  this 
action  thereafter  brought  to  foreclose  the  same.  The  learned  court  at 
Special  Term  in  its  decision  found :  That  the  defendant  was  the  own- 
er in  fee  of  the  property  in  suit  That  the  contract  was  made.  That 
the  notice  of  lien  was  filed  containmg  all  the  statements  required  by 
and  in  all  respects  complying  with  the  statute,  was  duly  docketed,  and 
a  copy  thereof  served  upon  the  defendant  Ernst,  the  owner.  "Fourth. 
That  said  lien  has  not  been  paid,  canceled,  or  otherwise  discharged,  and 
that  no  other  action  or  proceeding  has  been  broi^ht  by  the  plaintiff  for 
the  foreclosure  of  the  same,  or  for  the  recovery  of  the  money  intended 
to  be  secured  thereby.  Fifth.  I  find  that  the  machinery  furnished  to 
the  defendant,  Gustav  Ernst,  could  be  removed  without  injury  to  the 
building.  Sixth.  I  find  that  the  plaintiff  has  failed  to  make  out  a  case 
108N.Y.B.— 62 
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to  entitle  him  to  a  lien  under  the  mechanics'  lien  law" — and  found  as  a 
conclusion  o£  law  that  the  defendant^  Emst,  is  entitled  to  a  judgment 
dismissing  the  plaintiff's  complaint,  which  judgment  was  thereafter  en- 
tered. 

The  appellant  claims  that  the  finding  of  fact  "that  the  machinei^  fur- 
nished to  the  defendant  Gustav  Emst  could  be  removed  without  injury 
to  the  building"  is  insufficient  to  support  the  conclusion  of  law  that  the 
defendant  is  entitled  to  recover  judgment  dismissing  the  complaint; 
but  the  fifth  finding  so  criticised  must  be  read  in  connection  with  the 
sixth,  "that  the  plaintiff  has  failed  to  make  out  a  case  to  entitle  him  to 
a  lien  under  the  medianics'  lien  law."  If  that  findii^  is  supported  by 
the  evidence,  it  is  enough  to  justify  the  conclusion. 

The  machinery  in  suit  here  was  to  a  large  extent  secondhand.  It 
was  therefore  not  made  for  the  special  purpose  of  installation  in  this 
building,  and  had  no  particular  characteristics  which  adapted  it  ex- 
clusively to  this  building.  No  extensive  alterations  of  the  building 
were  required  or  made  for  its  installation,  and  nothing  in  the  way  of 
permanent  foundations,  piers,  or  chimneys  were  required  or  construct- 
ed. It  was  attached  to  tiie  floor,  to  the  joists,  and  to  the  beams  of  the 
ceiling  by  lag  screws,  and  the  evidence  is  overwhelming  that  such  ma- 
chinery so  attached  is  often  removed  from  building  and  installed  in 
others,  as  was,  in  fact,  this  machinery,  and  fairly  supports  the  findit^ 
that  the  machinery  here  installed  could  be  removed  vri^out  injunr  to  the 
building.  At  the  same  time,  it  must  be  borne  in  mind  that  this  ma- 
chinery was  furnished  to  the  owner  of  this  real  property  for  his  own 
use,  for  the  purposes  to  which  he  designed  the  property,  namely,  for 
the  prosecution  of  the  manufacturing  business  for  which  he  had  bought 
the  property  and  in  which  he  was  and  is  engaged.  Before  the  installa- 
tion of  the  madiinery,  the  building  was  a  bare  structure.  After  the 
installation  it  was  a  manufactory.  It  had  been  bought  by  the  defend- 
ant for  the  purpose  of  so  transforming  it  into  a  manufactory,  and  hy 
the  materials  furnished  by  the  plaintiff  and  the  labor  used  at  the  de- 
fendant's request  it  had  been  so  transformed. 

Section  3  of  the  lien  law  (chapter  418,  p.  616,  of  the  Laws  of  1897) 
provides  as  follows ; 

"A  contractor,  subcontractor,  laborer  or  materialman  who  performs  labor 
or  farnisbes  materials  for  tiie  Improvement  of  real  pn^erty,  with  the  con- 
sent or  at  the  request  of  the  owner  thereof,  or  of  his  agent,  contractor,  or  sob- 
contractor,  shall  bare  a  lien  for  the  principal  and  interest  of  the  value  or  the 
agreed  price  of  sncb  labor  or  materials  upon  the  real  property  Improved  or 
to  be  improved,  and  upon  such  improvemoit  from  the  time  of  the  flllnc  tta* 
notice  of  such  lien  as  prescribed  In  this  article." 

Section  2  (d^nitions)  provides  that  the  term  "improvement"  when 
used  in  this  chapter  "includes  the  erection,  alteration,  or  repair  of  any 
structure  upon,  connected  with,  or  beneath  the  surfaw  of  any  real 
property,  and  any  work  done  upon  such  property  or  materials  fur- 
nished for  its  permanent  improvement."  TTie  present  lien  law  is  sim- 
pler in  its  language  and  more  comprehensive  in  its  provisions  than  any 
that  preceded  it.  It  expressly  provides  in  section  22  that  "this  article 
is  to  be  construed  liberally  to  secure  the  beneficial  interests  and  pur- 
poses thereof." 
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In  Sears  v.  Wise,  52  App.  Div.  118,  64  N.  Y.  Supp.  1063,  the  plain- 
tiff had  made  a  contract  to  deliver  and  install  certain  milling  machinery 
to  the  firm  of  Russell  &  Burkett,  said  firm  agreeing  to  pay  therefor  the 
sum  of  $1,853.  A  feed  mill  of  the  value  of  $325,  being  part  of  said 
machinery,  was  put  in  operation,  adjusted,  and  accepted.  The  other 
machinery  was  to  constitute  part  of  a  plant  for  manufacturing  brewers* 
grists  and  meals.  It  was  delivered,  but  its  installation  was  delayed  by 
a  fire,  and  later  by  the  bankruptcy  of  the  firm.  Plaintiff  filed  a  mechan- 
ic's lien  for  the  contract  price  of  the  machinery  and  interest.  The  an- 
swers interposed  admitted  that  the  feed  mill  was  used  in  repairing  the 
plant,  but  denied  that  die  other  machinery  was  used  in  or  upon  die 
premises.  The  case  was  tried  on  the  part  of  the  defendants  upon  the 
theory  that  plaintiff  acquired  a  valid  lien  for  the  value  of  the  feed  mill 
which  had  been  installed,  but  not  for  other  machinery,  because  it  had 
not  been  installed.  The  court  said : 

"The  plalutlff  performed  his  contract,  except  aa  he  waa  prevented  by  the 
failure  of  said  firm  and  of  its  trustee  in  hankruptcy  to  Install  the  machin- 
ery. The  materials  were  famished  and  delivered  for  the  permanoit  Improve- 
ment of  the  premises  against  which  a  lien  Is  claimed.  The  Legislature  has 
directed  that  this  lieo  law  shall  be  intwpreted  Uberallr  to  secnie  the  bene- 
ficial Interests  and  purposes  thereof.  Section  22.  On  these  facts  sucli  a  con- 
stmctlon  requires  that  a  lien  be  declared  In  favor  at  tb»  plaintiff  for  the  ma- 
chinery delivered  and  not  installed,  as  well  as  for  that  actually  instaUed." 

The  appellant  urges  that  a  decision  holding  that  a  Hen  attaches  where 
machinery  has  been  delivered,  but  not  installed  as  a  permanent  improve^ 
ment  to  the  real  estate  when  the  building  for  which  it  was  intended  has 
been  burned,  is  a  (inclusive  authority  where  machmery  has  not  only 
been  delivered,  but  actually  installed;  but  it  was  admitted  in  that  case 
that  a  valid  lien  for  the  value  of  the  feed  mill,  a  part  of  the  machinery 
which  had  been  installed,  was  acquired,  which  was  an  admission  that 
the  machinery  was  intended  to  constitute  a  permanent  improvement,  and 
therefore  the  court  held  that,  the  materials  having  been  furnished  and 
delivered  for  the  permanent  improvement  of  the  premises,  the  language 
of  the  act  bein|^,  "or  materials  furnished  for  its  permanent  improve- 
ment," die  physical  act  of  installation  was  unnecessary,  and  the  lien  had 
been  acquired.  This  case,  therefore,  is  not  decisive  of  the  question 
where  the  fact  is  in  issue  as  to  whether  the  material  was  furnished  for 
a  permanent  improvement,  although  illustrative  of  the  trend  of  judicial 
interpretation  of  this  statute. 

So  in  Schaghticoke  Powder  Co.  v.  G.  &  J.  Railway  Co.,  183  N.  Y. 
806,  76  ^.  E.  153,  2  L.  R.  A.  (N.  S.)  288,  111  Am.  St.  Rep.  751,  where 
the  Court  of  Appeals  held  that  a  powder  company  had  a  lien  against  a 
railroad  for  dynamite  furnished  and  used  in  the  blasting  of  frozen  earth 
in  the  construction  of  its  permanent  embankment  upon  which  its  tracks 
ran,  the  court  said : 

"The  argument  that  dynamite  la  not  a  material,  but  a  part  of  the  coutract- 
or's  plant,  which,  like  picks  and  shovela  or  mechanl(!a]  appliances,  are  used 
In  the  performance  of  work,  but  are  not  considered  materials  furnished  with- 
in the  irarvlew  of  the  statute,  se^os  to  ns  Inherently  onsomid.  A  steam  sbov- 
«1,  an  oiglne  and  bo!l«,  pidcs,  shovels,  crowbars,  and  the  like  are  tools  and 
appliances,  which,  while  used  in  the  doing  of  the  work,  survive  its  pwform-' 
ance  and  rrmaln  the  property  of  their  owner.   Not  so,  however,  with  mate- 
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rials  that  are  naed  tip  In  the  performance  of  the  work,  and  are  thereafter  In- 
visible, exc^t  as  the?  sarrlve  In  tangible  resnlta.  We  think  that  exploeivea, 
when  used  as  Bubatltutes  for  other  rec(«nlzed  materials,  are  covered  the 
same  principle.  Th^  enter  Into  and  form  a  part  of  the  permanent  structure 
qnlte  as  much  aa  earth,  rails,  ties,  culverts,  and  bridges  that  we  can  see  and 
feel." 

In  that  case  the  dynamite  went  into  the  construction  of  the  permanent 
structure,  which  permanent  structure  remained  a  physical  and  tangible 
thing,  and  itself  real  property.  In  and  of  itself  dynaunite  would  hardly 
be  defined  as  a  fixture.  In  both  cases  above  cited  the  controlling  factor 
was  the  permanent  result  intended  to  be  accomplished  by  the  use  of  the 
materials  furnished. 

Chapter  342,  p.  585,  Laws  1886,  as  amended  by  chapter  673,  p.  453, 
Laws  1895,  the  former  lien  law,  provided,  inter  alia,  that  any  person 
"who  shall  hereafter  perform  any  labor  or  swices  or  furnish  any  ma- 
terials  which  have  been  used  in  improving  or  equippii^  «iy  house, 
building  or  appurtenances  with  any  chanddiers,  brackets  or  other  fix- 
tures or  apparatus  for  supplying  gas  or  electric  light"  might  have  a  Hen 
therefor.  Such  articles  could  clearly  have  been  removed  without  injury. 
Nevertheless,  for  the  purposes  of  the  act,  they  were  regarded  as  so  af- 
fixed to  the  realty  as  to  becwne  part  thereof.  In  the  Schaghticoke 
Powder  Company  Case,  supra,  the  court  reviewed  the  prior  lien  laws 
of  the  state  and  the  report  of  the  commissioners  of  revision,  and  said : 

"It  would  be  dlfflcnlt  to  soggeaC  aiiTtliliig  morfi  ccHnprebenrive  than  the  lan- 
guage used  In  the  present  statute.  Any  'ccmtractor,  subcontractor,  laborer,  or 
materialman  who  performs  labor  or  furnishes  materials  for  tbe  Improvement 
of  real  property'  shall  be  entitled  to  a  Uau  When  this  language  Is  contrast- 
ed with  the  specific  and  restricted  phrases  of  the  former  statutes,  It  la  plain 
that  the  Legislature  intended  to  bring  all  labor  performed  or  materials  fur- 
nished in  the  Improvement  of  real  estate,  no  matter  by  what  name  tbey  may 
be  called  or  by  what  description  tbey  may  be  designated,  within  the  liberal 
and  beneficent  purposes  of  the  statute." 

When  we  take  into  consideration  in  the  case  at  bar  the  character  of 
the  property  when  tfie  defendant  bought  it,  the  purposes  for  which  he 
bought  it,  the  fact  that  the  machinery  in  question  was  procured  for  the 
purpose  of  improving  the  property  by  changing  it  from  an  empty  frame 
building  into  an  active,  going  concern  as  a  manufactory,  and  that  the 
installation  of  this  machinery  actually  brought  about  that  transforma- 
tion, it  seems  to  me  it  would  be  a  close  and  narrow  construction,  rather 
than  a  liberal  one  to  carry  out  the  beneficial  purposes  and  interests  of 
the  act,  to  hold  that  the  contractor  was  not  entitled  to  his  lien. 

It  follows,  therefore,  that  the  judgment  dismissing  the  complaint 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  tiie  appellant 
to  abide  the  event  All  concur,  except  INGRAHAM,  J.,  dissenting. 

INGRAHAM,  J.  I  dissent.  It  seems  to  me  perfectly  clear  that  this 
machinery  was  installed  in  this  building  for  the  owner's  use,  and  not 
in  any  way  as  an  improvement  of  the  real  pr^ier^  \nthin  the  provi- 
sions of  section  3  of  the  Hen  law  (chapter  418,  p.  516,  X<aw8  1897).  Im- 
proving real  property  is  one  thing,  furnishing  a  house  or  building  with 
furniture  or  other  appliances  to  make  the  use  of  the  real  property  con- 
venient or  profitable  is  quite  another ;  and  it  seems  to  me  that  all  the 


Digitized  by  Google 


Sup.  Ct)       FOBTLAITD  OO.  T.  HAIX  *  -GRINT  OOMST.  00.  i  821 

machineiy  that  tlie  plaintiff  furnished  came  distinctly  within  the  latter 
class.   There  was  no  improvement  of  real  property,  because  there  was 
nothing  added  to  the  real  property  by  the  plaintiff  that  became  a  part 
of  the  realty,  or  which  in  any  way  improved  it. 
I  think  the  judgment  should  be  affirmed. 


POBTLAMD  CO.  ▼.  HALL  ft  OKAMT  CONST.  CO.  et  aL 
(Snprenw  Court,  Appellatw  DlvUlon,  Flxit  Di^artmeat  Janvaty  10,  1008.) 

1.  C0BP0B4TI01I»— FomOH  COBPOU.XIOR»— FUADDia  CAPACITY  TO  Bn>— StTT- 

KOOEffcnr  or  Oohplaikt. 

The  compl^ut  In  an  action  by  a  forelKD  corporation  on  a  cootract  made 
m  this  state,  whlcta  falla  to  allege  that  plaintiff  haa  obtained  a  Ucenae  to 
do  business  wltbln  tbe  state,  as  required  by  General  Oorporatlon  Law, 
Laws  1882,  p.  1805,  c.  687,  {  16,  does  not  state  a  cause  of  action. 

[Bd.  Note.—FDr  cases  In  point,  see  Gut  Dig.  voL  12,  Corporattona,  I 
2G46.) 

2.  SauE— PBESUMFTIOnS. 

Where  It  is  alleged  tbat  plaintiff  Is  a  foreign  corporation,  there  Is  a 
presumption  that  It  la  a  foreign  "Bto(&"  corporation,  and  thua  within 
General  Corporation  Law,  Laws  1882,  p.  1806,  c.  687,  1 15,  requiring  mdi 
corporation  to  obtain  a  llcenae  before  doing  buatness  In  the  state. 

8.  APPKAI^BJEAaaUlOtNT. 

A  reargument  will  be  granted  by  the  Appellate  Division  when,  subse- 
quent to  Judgmoit,  tbe  Oonrt  of  Appeals  In  another  cause  has  taken  a  di- 
rectly (Qfposlte  view  of  flie  same  question  of  law. 

[Bd.  Mote.^For  cases  In  point,  see  Orat  Dig.  voL  8,  Appeal  and  Error, 
1 8217.] 

On  motion  ior  reargument  Granted. 
For  former  report,  see  106  N.  Y.  Supp.  649. 
Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

PER  CURIAM.  The  reason  assigned  for  the  reversal  of  this  judg- 
ment was  that,  as  it  did  not  appear  from  the  complaint  that  the  plain- 
tiff was  a  foreign  stock  corporation  and  as  that  fact  was  not  set  up  in 
the  answer,  the  defense  that  the  i^aintiff  had  not  complied  with  sec- 
tioa  16  of  the  general  corporation  law  (chs4)ter  687,  p.  1806,  Laws 
1892)  was  not  available.  Since  the  decision  in  this  case,  the  GMirt 
of  Appeals  m  Wood  &  Selick  v.  Ball,  83  N.  E.  21,  decided  December 
17,  1907,  has  held  that  a  complaint  in  an  action  brought  by  a  foreign 
corporation  to  recover  upon  a  contract  made  within  this  state,  which 
fsuls  to  allege  that  the  plaintiff  has  received  a  license  to  do  business 
within  this  state  under  section  15  of  the  general  corporation  law,  does 
not  state  a  cause  of  action.  In  that  case  it  appears  from  the  state- 
ment of  facts  that  it  was  proved  upon  the  trial  without  objection  tfiat 
the  plaintiff  was  a  stock  corporation.  That  fact,  however,  was  not 
adverted  to  in  the  opinion ;  but  it  was  stated  that  the  case  of  Welsbadi 
Co.  V.  Norwich  Gas  &  Electric  Co.,  180  N.  Y.  533,  72  N.  E.  1152, 
held  that  in  an  action  by  a  foreign  corporation  to  recover  upon  a  con- 
tract made  within  this  state  the  complaint  was  demurrable  if  it  failed 
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to  allege  compliance  with  section  15  of  the  general  corporation  law; 
that  "such  an  allegation  is  essential  in  order  to  set  forth  a  cause  of  ac- 
tion, and  the  objection  that  the  complaint  does  not  state  ^cts  sufficient 
to  constitute  a  cause  of  action  is  not  waived  by  tiie  failure  to  raise  it 
by  demurrer  or  answer." 

In  deciding  this  case  we  applied  a  rule,  which  we  supposed  was  well 
settled,  that,  in  order  to  support  an  objection  to  a  cause  of  action 
sought  to  be  maintained  in  violation  of  a  statutory  prohibition,  the 
facts  upon  which  that  objection  depended  must  appear  in  the  pleadings. 
This  general  rule  is  instanced  by  tiie  defense  of  usury,  where  the  stat- 
ute makes  the  ccMitract  actually  void  where  excessive  interest  is  paid 
or  agreed  to  be  paid  for  a  loan  of  money ;  by  the  statute  of  limitations, 
which  must  be  pleaded;  and  by  the  statute  of  frauds,  by  which  con- 
tracts of  certain  classes  are  not  enforceable  unless  in  writing.  In  this 
class  of  cases  we  have  understood  that,  unless  the  facts  upon  which  the 
alleged  invalidity  of  the  contract  was  based  were  alleged  in  tkie  plead- 
ings, the  defense  was  not  available.  It  would  seem  that  in  applying 
this  rule  to  an  action  prohibited  by  section  15  of  the  general  corpora- 
tion law  we  were  in  error ;  that  where  it  is  alleged  that  the  plaintiff  is  a 
foreign  corporation  there  is  a  presumption  that  it  is  a  foreign  stock 
corporation,  and  thus  within  the  prohibition  contained  in  section  15  of 
the  general  corporation  law.  The  basis  of  this  presumption  would  ap- 
pear from  the  case  of  South  Bay  Co.  v.  Howey,  83  N.  E.  86,  also  de- 
cided December  17,  1907,  to  be  that,  as  a  corporation  organized  un- 
der the  laws  of  the  state  of  New  York  could  not  have  been  organized 
to  do  the  business  in  which  the  (Xirporation  in  question  was  eng^ed 
under  the  membership  corporation  law  (chapter  559,  p.  3129,  Laws 
1895),  it  must  be  presumed  that  no  corporation  not  a  stodc  corporation 
could  be  organized  under  the  laws  of  any  other  state  to  do  such  busi- 
ness.  The  court  in  that  case  said: 

"The  plaintiff  could  have  been  Incorporated  In  this  state  as  a  stock  corpo- 
ration,  and  it  conld  not  have  been  incorporated  In  this  state  for  manufacture 
Ing  porposeii  undsr  the  membership  corpwation  law.  It  will  be  assumed  that 
Its  Inooritomtloa  in  another  state  was  for  the  purpose  of  exercising  the  rights 
and  performing  the  worlt  In  wblch  it  was  engaged  for  pecuniary  profit,**  ah 
though  membership  corporations  authorised  to  malce  contracts,  such  as  mu- 
tual Insurance  companies,  have  been  Incorporated  In  this  state. 

In  view  of  this  final  determination  of  the  questicHi  by  the  Court  of 
Appeals,  and  as  by  it  the  rule  is  established  that  "compliance  with  sec- 
tion 15  of  the  general  corporation  law  should  be  alleged  and  proved 
by  a  foreign  corporation,  such  as  the  plaintiff,  in  order  to  establish  a 
cause  of  action  in  the  courts  of  this  state,"  and  the  cases  holding  oth- 
erwise should  be  regarded  as  overruled,  and  the  conflict  of  authority 
ended  (Wood  &  Selick  v.  Ball,  supra),  this  court  should  of  its  own 
motion  order  a  reargument  in  this  case,  so  that  it  can  be  decided  in 
compliance  with  the  principle  established  by  the  Court  of  Appeals  in 
the  case  above  cited. 

A  reargument  is  therefore  ordered. 
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ATTOILNSIZ  OENDBAL  T.  CONSOLIDATED  OAS  00.  OF  NBW  TORE. 
{Snpmne  Oonrt,  Appellate  DiTlrion,  Bint  Depftrtmait.  Fdnmary  14^  1806l) 

1.  OOBPOBATIOna— FOBFXITtJBB  OT  FBAJTOHISK— PBOOEKDIRGB  TO  ENFOBCE. 

Under  Oode  OIt.  Proc.  1  1796,  authorizing  the  Attorn^  General  to  appl7 
to  tbe  court  for  leave  to  bring  an  action  to  vacate  the  charter  of  A  cor- 
poration, the  granting  of  leave  rests  In  tbe  discretion  of  the  court,  and  Is 
not  a  matta  of  course. 

[Bd.  Note.— -For  cases  In  point,  see  Cent  Dig.  toL  12,  Corporations,  {{ 
2481-2481.] 

2.  MoROFOLniS— COHBXHATIOna  Pbohibiixo. 

Stock  Oorporatlon  Law,  Laws  1880,  p.  1078,  c.  S64,  fi  40,  aa  amended 
by  Laws  1902;  p.  17S1,  e  601,  permits  a  stock  corporati<m  to  purchase 
stock  of  another  corporation,  If  authorised  by  Its  certificate  of  Incorporation, 
or  If  the  corporation  whose  stock  Is  purchased  Is  engaged  fn  a  business  Blm- 
llar  to  that  of  the  purchasing  corporation.  Stock  Oorporatlon  Law,  Laws 
1890,  p.  1069,  c.  S64,  |  7,  as  amended  by  Laws  1897,  p.  813,  c.  384,  provides 
that  no  corporation  shall  combine  with  any  corporatiou  or  person  for  the 
creation  of  a  monopoly  or  the  unlawful  restraint  of  trade  or  for  the  prev^- 
tlon  of  competition  In  any  necessary  of  life,  and  Laws  1887,  p.  810,  c.  383, 
and  Laws  1899,  p.  1616,  c  680,  were  enacted  to  destroy  mcmopoUes  and  pro- 
vent  combinations  tn  restraint  of  oompetltkm  or  the  fre6  pursuit  of  any 
lawful  business.  Held,  that  the  consolidation  under  laws  1884,  pi  448, 
c.  367,  of  six  companies  engaged  In  the  manufacture  end  sale  of  gas  and 
electricity  Into  a  corporation  to  continue  such  business,  and  the  subse- 
quent purchase  by  such  consolidated  company  of  all,  or  a  controlling  In- 
terest tn,  the  shares  of  other  similar  coriwrations,  purchased  to  prevent 
competition,  did  not  create  a  monopoly  in  contravention  of  said  acta,  as  It 
left  the  field  open  to  any  company  that  might  be  organized  with  the  ap- 
Iffoval  of  the  oranmlsidon  provided  for  PubUe  Service  Commission  Law, 
Laws  1807,  p.  888,  c.  428. 

8.  OoBPORATioifs— roaraiTD  as  or  Fbanoeisb— Misuse  of  Fowns. 

Tbe  statutes  under  which  several  gas  companies  were  organized  gave 

them  authority  to  lay  mains  in  the  streets  1^  first  obtaining  permission 
of  tbe  municipality,  and  the  municipality  in  giving  such  permission  limited 
the  right  as  to  time  and  place.  The  companies  were  later  consolidated  un- 
der Laws  1884,  p.  4S0,  c.  367,  S  5,  providing  that  the  new  corporation 
should  enjoy  the  same  rights  and  to  the  same  extent  as  were  had  by  the 
several  companies.  Held,  that  the  contention  that  with  the  expiration 
of  the  time  limited  to  lay  mains  the  ri^t  to  use  those  already  laid  coo- 
coned  tbe  municipality  alone,  and  tbe  farther  use  of  sndi  mains  without 
consent  of  the  municipality  was  not  the  exerdse  of  a  frandiise  not  con- 
tisrred  by  law  within  Code  Cte.  Proc.  1 1788,  auttaorlidng  the  Attorney  Gen- 
eral  to  apply  for  leave  to  bring  action  to  vacate  the  corporation's  charter. 

[Bd.  Notsu— For  caaea  In  point,  we  Cent  DIe.  toL  1%  Oorporatlona,  1 
238S.] 

4.  Bahk. 

On  application  under  Code  Civ.  Proc.  fi  1798,  the  Attorney  General 
for  leave  to  bring  action  to  vacate  the  charter  of  a  gas  company  for  fonn- 
ing  a  combination  to  prevent  competition  and  for  exercising  powers  not 
conferred  by  law,  the  court  will  take  Into  consideration  that  It  Is  not  al- 
leged that  then  has  been  a  resulting  Injury  to  tbe  public  from  the  acta 
complained  of,  and  that  It  sppean  that  Injury  would  follow  the  vacation 
of  the  charter. 

Langhlln,  J.,  diss^tlng. 
Appeal  from  Special  Teim. 

Application  by  the  Attorney  General  for  leave  to  bring  an  action 
against  the  Consolidated  Gas  Company  to  vacate  its  charter.  From 
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an  order  denying  the  applicati<xi  (66  Misc.  Rep.  49,  106  N.  Y.  Supp. 
407),  he  appeals.  Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN. 
LAUGHUN,  CLARKE,  and  SCOTT.  JJ. 

William  Delford,  for  appellant 
James  M.  Bedc,  for  respondent 

SCOTT,  J.  In  this  proceeding  the  Attorney  General  seeks  the 
leave  of  the  court  to  bring  an  action  against  the  Consolidated  Gas  Com- 
pany of  New  York  to  procure  a  judgment  vacating  the  charter  and 
annulling  the  corporate  existence  of  the  company.  The  present  ap- 
peal is  from  an  order  at  Special  Term  refusing  to  give  the  desired 
leare.  The  application  is  inade  under  Code  Civ.  Proc.  §  1798,  which 
authorizes  the  Attorney  General  to  bring  such  an  action,  in  certain 
cases,  upon  obtaining  leave  so  to  do  from  the  court.  Whether  or  not 
such  leave  should  be  given  rests  in  each  case  in  the  sound  discretion 
of  the  court,  and  is  not  to  be  given  as  a  matter  of  course.  Matter  of 
the  Attorney  General,  81  Hun,  641,  30  N.  Y.  Supp.  1093.  Weight  un- 
doubtedly is  to  be  given  to  the  fact  that  the  Attorney  General  has  felt 
it  to  be  his  duty  to  apply  for  the  required  leave,  but  the  court  is  also 
chained  with  a  duty  in  the  premises  to  consider  seriously  whether  upon 
the  facts  presented  the  public  interests  require  that  such  an  action 
should  be  brought  In  the  present  case  we  are  not  embarrassed  by 
any  material  dispute  as  to  the  facts. 

It  appears  from  the  petition  that  the  Consolidated  Gas  Company  of 
New  Yoik  was  organized  in  1884  by  the  consolidation  of  six  domestic 
gaslight  c(Hnpanies  then  engaged  in  manufacturing  and  selling  gas  in 
the  city  of  New  York,  in  which  business  the  Cons(^idated  Gas  Com- 
.  pany  engaged  since  its  organization.  This  consolidation  was  effect- 
ed under  the  provisions  of  chapter  367,  p.  448,  Laws  1884,  and,  so  far 
as  appears,  all  the  formalities  prescribed  bv  that  act  were  duly  c(»nplied 
with.  Subsequently,  and  at  divers  times,  the  Consolidated  Gas  Company 
has  acquired,  by  purchase,  either  the  whole  or  a  majority  of  the  capital 
stock  of  a  number  of  electric  lighting  and  gaslighting  companies,  all 
of  which  it  controls  by  virtue  of  its  said  purchases  of  stock.  The 
grounds  upon  which  the  Attorney  General  seeks  to  annul  its  charter 
are  ( 1)  that  it  has  violated  provisions  of  law  whereby  it  has  forfeited 
its  diarter  and  become  liable  to  be  dissolved  by  the  abuse  of  its  cor- 
porate powers;  and  (S)  that  it  has  exercised  and  is  exercisitig  fran- 
diises  not  conferred  upon  it  by  law. 

The  charge  that  the  Consolidated  Gas  Company  has  violated  provi- 
sions of  law,  and  thereby  forfeited  its  charter,  is  based  upon  its  pur- 
chase of  the  stock  of  other,  and,  possibly,  competing,  gas  and  electric 
lighting  companies,  the  effect  of  which  it  is  said  is  to  create  a  monopoly 
.and  prevent  competition.  It  is  not  to  be  denied  that  section  40  of  the 
stock  corporation  law  (Laws  1890,  p.  1073,  c.  564),  which  was  re-en- 
acted with  an  amendment  by  chapter  601,  p.  1751,  I^ws  1902,  in  terms 
permitted  the  purchases  of  stock.  It  provides  that : 

"Any  atodc  corpoiatUm  •  *  •  may  purchase,  acquire,  boM  and  dispose 
gf  the  stock,  txmda  *  *  *  of  any  cori)oration  *  *  *  If  antborlsed  ■» 
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to  do  by  a  proTlston  In  the  certificate  of  Incorporation  *  *  *  or  If  tbe  cor- 
poration whose  stock  Is  so  purchased  *  *  *  Is  engaged  In  a  business  sim- 
ilar to  that  of  gnch  stock  corporation." ' 

And  under  section  61,  subd.  3,  of  the  transportation  corporation 
act  (Laws  1890,  p.  1147,  c.  566).  it  seems  that  the  Consolidated  Com- 
pany could  have  lawfully  consolidated  with  the  several  companies  of 
which  it  bought  the  stock.  The  learned  Attorney  General  insists,  how- 
ever, that  this  authority  to  purchase  stock  in  and  to  consolidate  with 
other  corporations  must  be  exercised,  in  order  to  be  lawful,  in  such  a 
way  as  not  to  contravene  section  7  of  the  stock  corporation  law,  as 
amended  by  Laws  1897,  p.  313,  c.  384,  or  the  so-called  "Anti-Monop- 
oly Acts  of  1897  and  1899'*  (chapter  383,  p.  310,  Laws  1897 ;  chapter 
690,  p.  1515,  Laws  1899).  Section  7  of  the  stock  corporation  law 
provides  that: 

*'No  domestic  stock  corpwation,  and  no  foreign  corporation  doing  bnalneas 
In  this  state,  shall  oomhlne  with  any  ottier  corporation  or  penoa  tor  the  crea- 
tion of  a  monopoly,  or  the  unlawful  reflftralnt  of  trade,  or  for  the  prevention 

of  competition  in  any  necessary  of  life.** 

The  so-called  "Anti-Monopoly  Acts"  have  frequently  been  before 
the  courts.  Their  object  is  "to  destroy  monopolies  in  the  manufacture, 
production  and  sale  in  this  state  of  commodities  in  common  use,  to  pre- 
vent combinations  in  restraint  of  competition  in  tiie  supply  or  price  of 
such  conmodities,  or  in  restraint  of  the  free  pursuit  of  any  lawful 
business,  trade  or  occupation.  The  act  in  this  respect  is  little  more 
than  a  codification  of  the  common  law  upon  the  subject."  Matter  of 
Davies,  168  N.  Y.  89-101,  61  N.  E.  118-120,  56  L.  R.  A.  855.  Conced- 
ing, as  we  well  may,  the  general  proposition  that  the  power  given  by 
section  40  of  the  general  corporation  law  must  be  so  exercised  as  not 
to  contravene  the  other  provisions  of  law  above  cited,  it  still  remains  to 
be  considered  whether  or  not  the  purchase  1^  the  Consolidated  Com- 
pany did,  in  fact,  contravene  these  statutes.  It  may  be  conceded,  as 
was  doubtless  the  fact,  that  the  purpose  of  acquiring  a  controlling  in- 
terest in  the  several  corporations  mentioned  in  the  petition  was  to 
prevent  competition,  so  far  as  possible,  by  centering  in  the  hands  of  the 
Consolidated  Company  the  business  of  furnishing  illuminating  gas 
and  electricity,  in  so  far  as  that  business  had  been  entered  upon  by  the 
companies  whose  stock  was  purchased.  But  a  contract  or  purchase  of 
stock  for  the  purpose  of  preventing  cornpetition  is  not  of  itself  neces- 
sarily illegal.  Rafferty  v.  Buffalo  City  Gas  Co.,  37  App.  Div.  618,  56 
N.  Y,  Supp.  288;  Diamond  Match  Company  v.  Roeber,  106  N.  Y. 
473-483,  13  N.  E.  419,  60  Am.  Rep.  464.  What  is  prohibited  is  the 
creation  of  a  monopoly,  and  establishing  such  a  competition  as  will  re- 
sult in  limiting  the  supply  and  enhancii^  the  cost  of  the  commodity 
dealt  in.  yln  no  sense  can  the  consolidation  of  the  lighting  companies 
in  the  city  of  New  York  into  a  single  corporation  be  said  to  create 
such  a  monopoly  for  it  gains  thereby  no  exclusive  right  TTie  field  is 
still  open  to  an^,  other  company  that  can  obtain  the  necessary  con- 
sent fium  Tfie  constituted  authorities,  and  neitfier  the  production  nor 
the  price  can  be  arbitrarily  fixed  by  the  (Consolidated  Ccnnpahy.  In  this 
respecnHere'is  a  very  clear  distinction  between  a  company  supplying 
gas  or  electricity  and  a  corporation  or  combination  of  producers  who 
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deal  in  ice,  envelopes,  biuestone,  milk,  sheep,  and  lambs,  coal,  and 
lard,  as  to  all  of  wnich  our  courts  have  o>ndenined  combinatkins  or- 
ganized for  the  purpose  of  controlling  output  and  fixing  prices.J 

The  kind  of  ccrnibinations  which  the  law  forbids  is  well  described  in 
the  leading  case  of  Cummings  v.  Union  Biuestone  Co.,  164  N.  Y. 
401,  68  N.  E.  525.  52  L.  R.  A.  262,  79  Am.  St.  Rep.  655,  as  a  combina- 
tion which  threatens  "a  monopoly  with  which  the  individual  would  be 
practically  powerless  to  compete,  and  the  many  consumers  who  would 
be  severally  exposed  and  coerced  would  be  either  compelled  to  submit 
to  its  exactions,  or  to  forego  the  purchase  of  tiie  commodity  of  cus- 
tomary use  needful  for  them,  and  but  for  this  monopoly  obtainable  in 
the  market  at  a  reasonable  price.  *  *  *  And  hence  it  is  that  con- 
tracts by  which  the  parties  to  than  combine  for  the  purpose  of  creatii^ 
a  monopoly  in  restraint  of  trade  to  prevent  competition  and  thus  to 
limit  production  to  increase  prices  and  maintain  them  are  contrary 
to  sound  public  policy  and  are  void."  Cin  the  case  of  the  Consolidated 
<5as  Company  it  cannot,  as  a  result  of  its  control  of  the  business  of 
furnishing  light,  either  limit  production  or  increase  prices  and  main- 
tain them,  because  both  of  those  matters  are  within  the  control  of  the 
Legislature,  It  is  within  the  power  of  that  body,  and  it  has  frequently 
AseA.  the  power,  to  fix  the  maximum  rate  which  may  be  charged  to  con- 
^  sumers,  and  it  is  well  settled  that  any  person  within  the  territory  served 
by  a  gas  or  electric  light  company  is  entitled  to  be  fumislud  with  such 
gas  or  electricity  as  he  requires  upon  payment  of  the  statutory  price 
therefor,  and  can  compel  the  company  so  to  furnish  it.*^  That  a  single 
company  thus  regulated  bv  law  as  to  price  and  production  does  not 
offend  against  the  anti-monopoly  laws,  even  although  its  field  of  oper- 
ation extends  over  a  whole  city,  seems  to  be  quite  clear.  Competition 
between  two  or  more  companies,  each  occupying  exclusively  a  separate 
field  of  operation  could  benefit  no  oat.  A  competition  whidi  would 
■operate  to  reduce  prices  must  be  between  companies  occupying  the 
same  field,  and,  while  the  consolidation  of  control  effected  by  the  pur- 
<:hases  of  stock  in  other  companies  by  the  Consolidated  Company  does 
not  necessarily  prevent  such  competition,  it  is  the  settled  policy  of  the 
statt  to  discourage  competition  of  this  character,^nd  the  reasons  for 
the  adoption  of  this  policy  have  been  clearly  stawd  by  the  Court  of 
Appeals.  People  ex  rel.  N.  Y.  Electric  Lines  Company  v.  Ellison,  188 
N.  Y.  523,  81  N.  E.  447.  By  section  11  of  the  gas  and  electric  com- 
mission act  of  1905  (chapter  737,  p.  2096, 1«aws  1905),  it  was  pro^nded 
that  no  corporation  for  the  manufacture  and  supply  of  gas  should 
exercise  its  power  without  first  obtaining  a  certificate  of  authority  fnMn 
the  commission,  and  the  commission  was  authorized  to  withhold  its  cer- 
tificate "if  the  territory  within  which  such  corporation  proposes  to 
\/  operate  is  already  supplied  by  an  ample  and  well  constructed  system,  , 
furnishing  the  service  which  such  corporation  proposes  to  furnish,  at 
a  fair  and  reasonable  rate" ;  and,  whUe  the  act  containing  this  provi- 
sion has  been  superseded  and  repealed  by  the  public  service  commission 
law  (chapter  429,  p.  889,  Laws  1907),  that  act  continues  the  prc^ibititm 
of  the  exercise  of  its  powers  by  any  gas  or  electrical  corporation  tmtil  it 
shall  first  have  obtained  the  permission  and  approval  of 'the  proper 
■commission  provided  for  by  the  act  We  are  therefore  of  the  opinion 
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that  the  organization  of  the  Consolidated  Gas  Company  of  New  York, 
under  the  provisions  of  chapter  367,  p.  448,  Laws  1884,  was  lawful  and 
valid,  and  its  subsequent  purchase  of  the  stock  of  the  companies  named 
in  the  petition  was  authorized  by  section  40  of  the  stock  corporation 
law,  and  that  neither  by  the  organization  of  the  company  nor  by  its 
purchase  of  the  stock  of  other  companies  was  an  unlawful  monopoly 
created  within  the  meaning  of  section  7  of  the  stock  corporation  law 
or  of  the  anti-monopoly  act  of  1899.) 

The  second  ground  upon  which  the  Attorney  General  seeks  to  vacate 
the  charter  of  the  Consolidated  Gas  Company,  and  thus  terminate  its 
corporate  existence,  is  that : 

"It  has  exercised  and  1b  exercising  francblsea  not  conferred  upon  It  by  law." 

The  basis  for  this  contention  is  that  certain  consents  or  permits  is- 
sued by  the  municipal  au^orities  of  the  dty  of  New  York  to  the  con- 
stituent c(»npanies  by  the  consolidation  of  which  the  Consolidated  Com- 
pany was  created  were  so  framed  as  to  contain  a  limit  of  time  during 
which  they  should  continue  to  be  effective,  and  that  that  time  has  ex- 
pired. Section  6,  c.  367,  p.  460,  Laws  1884,  under  which  the  Con- 
solidated Gas  Company  was  organized  by  a  combination  of  six  con- 
stituent compames,  provided  that: 

"Tbe  new  corporation  shall  hold  and  enjoy  the  same  and  all  the  rights  of 
property  frantAlBS  and  intereeta  in  the  same  manner  and  to  the  same  ext«it, 
as  If  the  semal  companies  bo  oonsoUdated  had  continued  to  retain  tbe  title 
and  transact  the  traslneas  of  soch  corporation." 

The  several  statutes  under  which  the  constituent  companies  were  or- 
ganized gave  to  them  power  and  authority  to  manufacture,  distribute, 
and  sell  gas,  with  incidental  power  and  authority  to  lay  pipes  or  mains 
in  the  public  streets  and  avenues,  subject,  however,  to  the  qualification 
that  no  street  or  highway  should  be  dug  into  for  the  purpc^  of  laying 
such  mains  without  the  consent  of  the  municipal  authorities  first  had 
and  obtained.  The  franchise  to  be  a  corporation  and  to  transact  busi- 
ness comes  from  the  state,  as  does  also  the  right,  incidental  and  neces- 
sary to  the  enjoyment  of  the  franchise,  to  lay  pipes  and  mains  in  the 
streets,  to  maintain  them  when  laid  so  long  as  necessary  for  the  benefi- 
cial enjc^ment  of  the  corporate  franchise,  and  for  that  purpose  to  dig 
into  and  open  the  streets.  The  state  might  have  given  authority  to 
open  the  streets  without  any  consent  from  the  local  authorities,  and  has 
done  so  in  many  cases,  but  in  general,  and  particularly  in  the  case  of 
the  constititent  companies  mentioned  in  the  petition,  it  has  required  the 
consent  of  the  local  authorities  to  be  obtained  before  a  street  surface 
should  be  disturbed  for  the  purpose  of  laying  gas  mains.  In  these 
cases  the  right  to  lay  mains  comes  from  the  state ;  permission  to  exer- 
cise the  right  being  made  dependent  upon  the  consent  of  the  local  au- 
thorities. It  was  competent  for  the  local  authorities  to  give  a  general 
consent  covering  a  fixed  period  of  time,  or  running  during  the  life  of 
the  corporation,  or  to  give  consents  from  time  to  time  as  the  necessity 
for  opening  the  street  surface  arose.  The  first  alternative  was  chosen, 
and  to  each  company  was  given  a  general  consent,  limited  as  to  areas 
to  which  it  applied,  and  as  to  the  time  during  which  it  should  remain 
effective.  These  perkxls  of  time  have  e3q)ired ;  and  while  it  was  un- 
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doubtedly  competent  for  the  local  authorities  to  extend  txmt^  or 
to  have  granted  new  consents,  it  appears  that  this  had  not  been  done* 
unless  acquiescence  amounts  to  such  a  consent.  People  ex  rel.  N.  Y. 
&  Richmond  Gas  Co.  v.  Cromwell,  89  App.  Div.  291,  85  N.  Y.  Supp. 
878.  The  contention  of  the  Attorney  General  is  that  with  the  ex- 
piration of  the  time  limited  by  the  municipal  consent  for  the  laying  of 
pipes  then  also  expired  the  right  to  maintain  and  use  those  already 
laid.  Although  we  do  not  consider  it  necessary  to  pass  upon  this  ques- 
tion, we  may  say  that  the  arguments  in  favor  of  the  Attorney  General's 
contention  in  this  regard  appears  to  us  to  be  far  from  ccmclusive.  It 
is  sufficient  to  say  that  the  matter  is  one  for  consideration  by  the  mu- 
nicipal authorities,  and  is  no  concern  of  the  state  (People  v.  Equity 
Gaslight  Co.,  141  N.  Y.  232,  36  N.  E.  194) ;  and  even  if  it  should  be 
considered  that  the  Consolidated  Gas  Company  needed  a  further  con- 
sent from  the  municipal  authorities  to  <^n  streets,  or  to  maintain  the 
pipes  and  mains  already  placed  therein,  its  failure  to  apply  and  obtain 
such  consents  would  not  amount  to  the  exercise  of  franchises  not  con- 
ferred upon  it  by  law  within  the  meaning  of  those  words  as  used  in 
section  1708  of  the  Code  of  Civil  Procedure.  We  are  therefore  of  the 
opinion  that  upon  the  conceded  facts  no  case  is  made  which  would 
justify  the  court,  in  the  exercise  of  a  sound  discretion,  in  giving  its 
leave  to  bring  such  an  action  as  the  Attorney  General  desires  to  com- 
mence. In  arriving  at  this  conclusion,  we  are  aided  by  a  consideration 
of  the  fact  that  the  petition  fails  to  show,  or  even  to  allege  that,  as  a 
result  of  the  acts  complained  of  any  specified  injury  has  been  done 
to  the  people  of  the  state  at  large,  or  to  tiie  persons  who  are  obliged 
to  purchase  gas  and  electricity  Irom  the  Consolidated  Company.  As 
has  already  been  shown,  the  power  which  the  state  retains  and  has  ex- 
ercised to  fix  a  reasonable  price  upon  the  commodity,  and  to  compel  its 
delivery  to  any  person  desiring  to  purchase  it,  removes  any  danger  of 
the  especial  vice  which  attaches  to  monc^olies  in  other  articles  in  com- 
mcm  use,  and,  as  has  also  been  shown,  the  consolidation  of  control 
brought  about  by  the  purchases  of  stock  complained  of  does  not  in  any 
proper  sense  create  such  a  monopoly  as  the  common  law  and  our  stat- 
utes condemn.  No  public  purpose  would  thereby  be  served  by  such  a 
judgment  as  the  Attorney  General  seeks  to  apply  for,  while  most  se- 
rious disaster  would  flow  from  a  judgment  which  would  result  in  de- 
priving the  inhabitants  of  the  city  of  New  York  of  gas  and  electricity 
for  lighting  purposes  even  for  a  limited  period.  A  judgment  vacating 
the  charter  of  the  Consolidated  Company  would  at  once  prevent  it  from 
carrying  on  the  business  of  manufacturing  and  selling  gas  and  electrici- 
ty. So  far  as  we  are  aware,  there  is  no  other  company  ready  to  take 
up  the  business  at  once  and  the  erection  and  installation  of  the  neces- 
sary plant  to  supply  the  needs  of  a  great  dty  would  necessarily  ta^e  a 
considerable  time. 

The  order  appealed  from  must  be  affirmed,  with  $10  costs  and  dis- 
bursements.  All  concur,  except  LAUGHLIN,  J.,  who  dissents. 

LAUGHLIN,  J.  (dissenting).  I  agree  with  the  majority  of  the  court 
that  the  continuance  of  the  use  of  the  gas  mains  and  lateral  house  con- 
nections in  the  streets  of  this  city,  after  the  period  specified  in  the 
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grants  made  by  or  consents  ^ven  by  the  local  authorities,  affords  no 

ground  for  a  forfeiture  of  the  franchises  which  the  Consolidated  Gas 
ompany  received  from  the  state,  for,  in  my  opinion,  such  consents  or 
grants  are  not  franchises  within  the  fair  intent  and  meaning  of  the  pro- 
visions of  the  Code  of  Civil  Procedure  with  respect  to  annulling  the 
charter  of  a  corporation,  but  are  more  in  the  nature  of  contracts  be- 
tween the  gas  companies  and  the  dty,  and  questi(xis  arising  with  re- 
spect hereto  are  to  be  adjusted  between  th«m  and  the  dty  without  the 
intervention  of  Uie  state. 

I  am  of  opinion,  however,  that  the  learned  Attorney  General,  in 
charging  and  showing  that  the  Consolidated  Gas  Company  purchased  a 
controlhng  interest  in  other  gas  companies  and  in  electric  light  com- 
panies supplying  gas  or  electricity  for  light,  heat,  or  power  in  the  bor- 
ough of  Manhattan  or  the  Bronx  for  the  purpose  of  obtaining  a  mo- 
nopoly in  the  manufacture  and  sale  of  gas  or  in  generating  and  fur- 
niaiing  electricity  for  light,  heat,  or  power,  which  are  commodities  in 
common  use,  and  with  a  view  to  stifling  competititm  in  the  manufacture 
or  generation  or  sale  thereof,  presents  a  (question  of  law  as  to  whether 
the  Consolidated  Gas  Company  has  not  violated  the  provisions  of  sec- 
tion 1,  c.  690,  ^.  1614,  I^ws  1899,  being  the  "Anti-Trust  Act,"  so  call- 
ed, and  of  secbon  7  of  the  stock  corporation  law,  being  chapter  564,  p. 
1069,  Laws  1890,  and  of  section  168  of  the  Penal  Code,  for  which  its 
charter  may  be  annulled. 

The  case  of  Rafferty  v.  Buffalo  City  Gas  Company,  37  App.  Div. 
618,  56  N.  Y.  Supp.  288,  is  not,  I  think,  decisive  of  tiiese  questions, 
and  Judge  Holt  in  the  United  States  Circuit  Court,  Southern  District 
of  New  York,  in  Burrows  v.  Interborourfi  Meteopolitan  Company  et 
al.  (C,  C.)  156  Fed.  389,  recently  held  with  the  contention  of  the  At- 
torney General  that  section  40  of  the  stock  corporation  law,  which  au- 
thorizes one  stock  corporation  to  purchase  and  hold  stock  in  certain 
other  stock  corporations  engaged  in  a  similar  business,  is  limited  and 
qualified  by  the  provisions  of  section  7  of  the  same  act  and  by  the  pro- 
visions of  section  1  of  the  anti-trust  law,  so  called.  I  refrain  at  this 
time  from  agreeing  or  disag^reeing  with  Judge  Holt's  construction,  be- 
cause the  question  is  not  presented  for  decision  on  the  merits  now ;  but 
I  think  that  the  questions  are  of  sufficient  public  importance  to  require 
that  they  shall  be  decided  by  the  Court  of  Appeals,  which  can  only  be 
done  as  matter  of  right  by  permitting  the  Attorney  General  to  bring 
an  action.  If  such  leave  be  not  granted,  then  I  think  that  this  court 
should  either  modify  the  order  of  the  Special  Term  denying  the  At- 
torney General's  motion  for  leave  to  sue  by  reciting  that  the  denial  is 
not  in  the  exercise  of  the  discretion  of  the  court,  but  upon  the  ground 
that  the  facts  presented  do  not  show  a  cause  of  action,  or  else  certify 
to  the  Court  of  Appeals  the  question  as  to  whether  section  40  of  the 
stock  corporation  law  is  modined  or  qualified  by  section  7  thereof  or  by 
section  1  of  the  anti-trust  law,  so  called,  in  either  of  which  cases  I 
think  the  Court  of  Appeals  would  decide  the  question  upon  the  merits. 
See  Hewitt  v.  Wood  et  al.,  67  N.  Y.  394;  People  ex  rel,  Lehmaier  v. 
Interurban  St.  Ry.  Co.,  177  N.  Y.  296,  69  N.  E.  596;  Matter  of  Thurb- 
er,  162  N.  Y.  244,  56  N.  E.  631;  Schneider  v.  City  of  Rochester,  155 
N,  Y.  619,  50  N.  E.  291 ;  Birge  v.  B.  I.  B.  Co.,  et  al.,  133  N.  Y.  477, 
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31  N.  E.  609,  and  cases  cited ;  Matter  of  Davies,  168  N.  Y.  89,  61  N. 
E.  118,  56  L.  R.  A.  855. 

If  the  corporation  has  violated  either  of  these  statutes  its  charter 
ought  to  be  annulled,  and  I  think  that  the  Legislature  did  not  intend  to 
aumorize  the  court  to  refuse  leave  to  bring  the  action  when  the  court 
is  of  (pinion  that  the  action  ought  not  to  be  brought,  assuming  that  it 
could  be  successfully  maintained.  I  am  of  opinion  that  the  legislature 
intended  to  vest  the  Attorney  General  with  authority  to  determine,  in 
his  discretion,  whether  or  not  an  action  for  the  annulment  of  a  charter 
of  a  corporation  should  be  brought  where  a  cause  of  action  for  annul- 
ment exists ;  and  it  only  requires  leave  of  the  court  to  the  end  that  the 
court  might  determine  whe^er  a  cause  of  action  exists  for  the  annul- 
ment of  the  charter  so  that  the  corporation  might  not  be  put  to  the 
trouble  and  expense  of  a  litigation,  unless  the  facts  presented  by  the 
Attorney  General  show  prima  faae  a  cause  of  action,  or  present  a 
question  of  such  gravity  as  to  render  it  proper  that  it  be  decided  upon 
a  trial,  rather  than  upon  the  motion ;  and  this  construction  is  emphasiz- 
ed by  the  practice  of  limiting  the  leave,  by  the  order,  to  the  prosecu- 
tion of  the  cause  of  action  arising  on  the  facts  presented  on  the  ap- 
plication for  leave  to  sue.  Matter  of  Attorney  General,  81  Hun,  541,  30 
N.  Y.  Supp.  1093 ;  Matter  of  Attorney  General,  50  Hun,  511,  3  N.  Y. 
Supp.  464;  People  v.  Boston,  H.  T.  &  W.  Ry.  Co.,  27  Hun,  628; 
People  ex  rel.  Gould  v.  Met  Telegraph  Co.,  £  Civ.  Proc  Rep.  (Mc- 
Carthy's) 295.  If  section  7  of  the  stock  corporation  law  or  section  1 
of  the  anti-trust  law,  so  called,  supra,  be  applicable  to  the  defendant, 
I  do  not  agree  with  the  majority  of  the  court  that  the  petition  of  the 
Attorney  General  does  not  ^ow  that  they  have  been  violated,  and,  on 
the  contrary,  I  am  of  opinion  that  the  facts  stated  in  the  petition  pre- 
sent a  prima  facie  case  of  a  violation  of  both  statutes,  assuming  them  to 
be  applicable  to  the  defendant ;  that  is  to  say,  it  appears  presumptively 
that  the  oontrdling  inter^t  m  the  other  corporations  was  purchased 
for  the  purpose  of  creating  a  monopoly  and  restraining  cc»npetitioD  in 
the  business  in  which  the  corporations  are  engaged. 

I  therefore  vote  for  reversal  of  the  order,  and  for  granting  leave  to 
bring  the  action. 


SIRKIN  T.  rOUBTEENTH  ST.  STOBB. 
(Supreme  Oonrb  Appellate  Dlviaton,  nrat  Departmoit  February  14,  190&> 

L  OOMTBAOTO-lLLSaAUTT— nmOBCntEMT. 

A  contract  by  wbich  plaintiff  sells  goods  to  defendant  throngh  its  pmv 
cbaslng  agent,  the  Inducing  cause  tor  placing  tlie  order  with  plaintiff  be- 
ing plaintiff's  agreement,  unknown  to  defendant,  to  pay  the  agent  6  per 
cent  of  the  purchase  price  of  goods  ordered  by  blni,  is  either  part  of  such 
agreement  the  making  of  which  Is  under  Pen.  Code,  |  884r,  a  mlBdemeanor, 
and  so  void,  or  is  tainted  by  avch  agreanoit  so  that  on  grounds  of  poMle 
policy  an  action  for  the  purcbaae  price  cannot  be  maintained. 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig.  toL  U,  Contracts,  U  486- 
007.1 

2.  Saub— lUnno^Tioir. 

Public  policy  forbids  tbe  appllcfitlmi  of  the  role  of  ratlflcatlMi  to  a 
contract  of  sale  of  goods  by  pialntlfC  to  defendant  through  Its  purchaslns 
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agent,  Induced  hy  plalntUTs  Illegal  agreement  to  pay  the  agent  a  commls- 
'  lion  on  all  orders  tie  should  place  with  plaintiff,  thongli  defendant  doe» 
not  re«clDd  tbe  contract,  or  coanterclalm  fpr  damages  In  an  action  against 
It  for  tbe  pnrchaae  price. 
1^.  Note. — For  cases  In  point,  see  Gent.  Dig.  vol.  11,  Contracts,  S  122.^ 

8.  SaUZ— IZiUCaALITT— EVIDENOI, 

Tbe  illegally  of  a  contract;  as  being  against  public  policy,  does  not 
bare  to  appear  in  plaintiff's  case  as  made  by  blm  to  prevent  his  recoTer7~ 
tberson,  but  It  may  be  ahown  1^  defendant 

4k  CkwTB— On  Appbu^Refi.t  Baiar. 

Appellant  ta  not  entitled  to  recoTar  aa  part  of  Ita  ooats,  on  obtaining  a 
reversal,  tbe  expense  of  printing  Its  reply  brief;  it  bavii^  tbOTeln  reitarat^ 
ed  and  Quoted  at  great  length  an  argument  from  ita  first  brief. 
pBd.  Note.— For  cases  In  point,  see  Gent  Dig.  vol.  18,  Goata,  S| 
Scott;  J.,  and  Patterson,  P.  J.,  dissenting. 

Appeal  from  Appellate  Term. 

Actitm  by  Samud  Sirkin  against  the  Fourteenth  Street  Store,  From 
a  determination  of  the  Appelate  Tenn  (55  Misc.  Rep.  288,  105  N.  Y. 
Supp.  179),  affirming  a  judgment  of  the  City  Court  for  plaintiff  (54 
Misc.  Rep.  135,  105  N.  Y.  Supp.  638),  defendant,  by  leave  of  the  Ap- 
pellate Term,  appeals.  Reversed,  and  new  trial  granted. 

Argued  before  PATTERSON,  P.  T..  and  McLAUGHLIN, 
LAUGHUN.  CLARKE,  and  SCOTT,  Jj; 

Benjamin  G.  Paskus  (Arthur  W.  Weil,  on  the  brief),  for  appellant. 
Moses  Feltenstein,  for  respondent 

LAUGHLIN,  J.  The  action  is  brought  to  recover  $1,655.81,  being 
the  purchase  price  of  certain  hosiery  and  wrappers  sold  and  delivered 
by  the  plaintiff  to  the  defendant.  The  defendant  is  a  corporation  con- 
ducting a  department  store  in  the  dty  of  New  York,  and  the  plaintiff  is 
a  manufacturer  of  or  dealer  in  goods  of  the  character  described.  The 
defendant,  for  a  separate  answer  and  defense,  alleged, -in  substance,  that 
the  plaintiff,  without  its  knowledge  or  consent,  and  pursuant  to  an  un- 
lawful, fraudulent,  and  criminal  design,  and  for  the  purpose  of  in- 
fluencing the  purdiase  of  the  goods  by  the  defendant's  purchasing 
agent,  agreed  to  pay  him  a  sum  of  money  equal  to  5  per  cent,  of  the 
purchase  price  of  the  ^oods  to  be  ordered  by  him ;  that  the  orders  for 
these  goods  were  obtained  pursuant  to  such  unlawful,  fraudulent,  and 
criminal  design  and  agreement ;  that,  after  the  goods  were  ordered  and 
delivered,  the  plaintiff,  pursuant  to  his  agreement  with  the  defend- 
ant's purchasing  agent,  paid  the  latter  the  sum  of  $75  without  other 
consideration  than  placing  the  orders  for  the  goods  with  the  plaintiff ; 
and  that  the  ordering  and  delivery  of  the  goods  and  the  agreement 
and  the  arrangement  to  pay  and  the  payment  were  part  of  an  entire 
transaction  which  was  against  public  policy,  illegal,  void,  and  contrary 
to  the  statutory  law  of  the  state  of  New  York.  Upon  the  trial  the 
plaintiff  proved  that  the  orders  for  the  goods  were  given  by  the  de- 
fradant's  purchasing  agent,  and  the  delivery  of  the  goods  to  the  de- 
fendant and  nonpayment.  The  plaintiff  then  moved  for  judgment  upon 
the  evidence  and  on  the  pleadings,  upon  the  ground  that  the  affirma- 
tive defense  was  insufficient  in  law.  Counsel  for  the  defendant  ob- 
ject«i  to  the  motion,  and  asked  leave  to  prove  the  facts  alleged  in  the 
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separate  defense.  The  £Ourt  thereupon  directed  a  verdict  in  favor  of 
the  plaintiff  for  the  purchase  pri^  of  the  goods,  together  with  inter- 
est thereon.  The  learned  judge  who  presided  in  the  City  Court  wrote 
an  elaborate  and  instructive  opinion  in  support  of  his  decision,  upon  the 
theory  that,  while  the  agreement  on  the  part  of  the  plaintiff  to  pay  the 
agent  of  the  defendant  was  void  as  against  public  policy,  yet,  inasmuch 
as  the  ^^oods  had  been  delivered,  the  defen<knt  would  not  be  permitted 
to  retain  the  goods  and  decline  to  pay  therefor.  The  learned  Appel- 
late Term  supplemented  this  opinicm  with  their  views  at  length  to  the 
same  effect 

I  am  of  opinion  that  Ae  iudgment  is  wrong,  and  should  be  reversed. 
It  must  be  assumed  that  the  defendant  might  have  proved,  upon  the 
separate  defense  set  up  in  its  answer,  that  the  corrupt  offer  and  ag^ree- 
ment  on  the  part  of  the  plaintiff  to  pay  the  defendant's  agent  5  per  cent, 
on  the  orders  received  was  the  inducing  cause  for  placing  the  orders 
with  the  plaintiff,  and  that  the  agreement  on  the  part  of  the  latter  so 

'  to  place  the  orders  constituted  one  transaction.  If  so,  the  court  should 
not  be  astute  to  disrover  a  theory  upon  which  they  may  be  separated, 
and  they  should  be  deemed  inseparable.  In  any  view,  it  would  seem 
that  the  defendant  mig^t  have  ^own  that  tiie  offer  of  an  agreement 
to  pay  the  bribe  was  made  and  accepted  as  a  consideration  for  the  giv- 
ing by  the  defendant's  purchasing  agent,  then  or  subsequently,  the  or- 
ders for  the  goods.  That  the  bribe  was  conditioned  upon  plaintiff's  giv- 
ing the  contract  is  demonstrated  by  his  agreement  to  pay  a  percentage 
of  the  selling  price  of  the  goods,  according  to  the  orders  received.  It 
should  be  r^rded,  therefore,  practically  as  if  the  agreement  had  ex- 
pressly provided  that  the  purdiasing  agent  of  the  defendant  should 
receive  a  specified  percentage  of  the  moneys  actually  received  by  the 
plaintiff  on  orders  so  placed  with  him ;  thus,  in  effect,  forming  but  one 
contract  with  these  parties,  and  a  different  consideration  running  to  the 
agent  from  that  running  to  his  principal.  It  must  be  assumed,  there- 
fore, that  each  order  for  goods  given  by  the  agent  was  given  pursuant 

.  to  one  general  corrupt  agreement,  embracing  all  orders  to  be  given,  or 
pursuant  to  separate  corrupt  agreements  with  respect  to  eadi.  The 
corrupt  practice  of  secretly  offering  bribes  to  servants,  agents,  and 
employes  to  induce  them  to  place  ontracts  for  their  masters  or  em- 
ployers had  spread  to  such  an  alarming  extent  in  this  state  that  its 
viaousness  and  dishonestly  and  demoralizing  tendencies  attracted  the 
attention  of  the  Legislature  at  its  session  in  1905  (Laws  1905,  p.  235,  c 
136),  and  led  it  to  declare  it  to  be  a  misdemeanor  to  give  or  receive  such 
a  bribe  by  enacting  section  384r  of  the  Penal  Code,  which  jffovides  as 
follows : 

"Corrupt  iDflnenclng  of  Agents,  Elmployes  or  Servants.  Whoever  gives,  of- 
fers or  promises  to  an  asPnt,  employe  or  servant,  any  gift  or  gratuity  what- 
ever, without  the  knowledge  and  consent  of  the  principal,  employer  or  master 
of  such  agrat,  employd  or  servant,  with  Intent  to  influence  hla  action  in  rela- 
tloo  to  bis  principal's,  empkqrer'a  or  master's  business ;  or  an  agent,  employe 
or  servant  who,  without  the  knowledge  and  consent  of  his  principal,  employer 
or  master,  requests  or  accepts  a  gift  or  gratuity  or  a  promise  to  make  a  gift 
or  to  do  an  act  benellciai  to  himself,  under  an  agreement  or  with  an  under- 
standing that  be  shall  act  In  any  particular  manner  to  his  prlncipal'i;  em- 
ployer's or  master's  business,  or  an  ngent,  employg  or  servant,  who,  t>elug  au- 
thorized to  pi'ocure  materials,  supplies  or  oUier  articles  either  by  purchase 
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or  Cfmtract  for  hli  prlndp^  empl<7er  or  master,  or  to  employ  service  or 
labor  for  his  principal,  employer  or  master,  recelres  directly  or  Indirectly  for 
himself  or  for  another,  a  commission,  discount  or  bonus  from  the  person  who 
makes  such  sale  or  contract,  or  furnishea  such  materials,  supplies  or  other 
articles,  or  from  a  person  who  renders  such  serrloe  or  labor;  and  any  person 
who  glTM  or  offns  such  an  agent,  ^ploy£  or  ararant  such  oommlasion,  dls- 
connt  or  bonna  shall  be  guilty  of  a  misdemeanor  and  shall  be  punished  by  a 
fine  of  not  less  tban  Ave  faan^red  dollars^  or  by  such  fine  and  1^  Imprisonment 
for  not  mrae  than  one  year." 

There  can  be  no  doubt  that  the  act  of  the  plaintiff  in  bribing  the 
purchasing  agent  of  the  defendant  was  a  violation  of  this  section  of  the 
Penal  Code.  The  plaintiff,  ■  therefore,  in  obtaining  die  contract  upon 
which  he  bases  this  action,  committed  a  crime,  and,  as  already  ob- 
served, whether  the  purchasing  agent  of  the  defendant  agreed  to  place 
the  orders  at  the  same  time  the  plaintiff  agreed  to  give  him  the  bribe, 
or  whether  the  orders  were  ^ven  subsequently,  but  based  upon  the 
plaintiff's  unlawful  contract  to  bribe  the  agent,  is  immaterial.  The  Leg- 
islature has  not  expressly  declared  either  that  the  contract  to  pay  the 
bribe  or  the  ccratract  induced  by  the  bribe  is  void  or  unenforceable.  A 
contract,  however,  made  in  violation  of  a  penal  statute,  although  not 
expressly  prohibited  or  declared  to  be  void,  is  prohibited,  void,  and  un- 
enforceable, whether  executory  or  executed  (Griffith  v.  Wells,  3  Denio, 
236 ;  Barton  v.  Port  Jackson  &  N.  T.  P.  R.  Co.,  17  Barb.  397).  A  con- 
tract to  do  an  illegal  act  or  to  aid  another  in  violating  the  law  is  like- 
wise void  and  unenforceable,  whether  executory  or  executed.  Goodrich 
V.  Houghton,  134  N.  Y.  115,  31  N.  E.  516 ;  Mateme  v.  Horwitz,  101 
N.  Y.  469,  5  N.  E.  331 ;  Brinkman  v.  Eisler  (City  Ct.  N.  Y.)  7  N.  Y. 
Supp.  193,  affirmed  (City  Ct.  N.  Y.)  16  N.  Y.  Supp.  154;  Hull  v.  Rug- 
gles,  66  N.  Y.  484.  Upon  the  same  principle  one  who  is  required  by 
Uw  to  procure  a  license  to  conduct  any  trade,  calling,  or  profession  may 
not  recover  for  services  rendered  or  property  sold,  without  first  obtain- 
ing such  license,  regardless  of  whether  or  not  it  was  known  by  the 
person  for  whom  the  services  were  rendered  or  to  whom  the  property 
was  sold  that  the  license  had  not  been  obtained.  Johnson  v.  Dahlgfren, 
166  N.  Y.  354,  59  N.  E.  987 ;  Schnaier  v.  Hotel  Co..  82  App.  Div.  25, 
81  N.  Y.  Supp.  633;  Accetta  v.  Zupa,  64  App.  Div.  33,  66  N.  Y.  Supp. 
303 ;  Griffith  v.  Wells,  supra.  It  is  therefore  quite  clear  that  the  pur- 
chasing agent  could  not  enforce  the  contract  to  recover  the  considera- 
tion agreed  to  be  paid  to  him ;  and  it  may  be  here  observed  that  this 
would  have  been  so  under  the  common  law,  if  the  statute  had  not  been 
enacted,  for  the  ccMitract  amtravened  public  policy.  Harrington  v, 
Victoria  Graving  Dock  Co.,  L.  R.  3  Q.  B.  D.  649.  The  question  ap- 
pears to  be  presented  now  for  the  first  time  as  to  whether  this  is  the 
limitation  of  the  disability  for  violating  the  penal  statute,  or  whether 
the  court  may  refuse  its  aid  to  the  party  obtaining  the  contract  for  the 
purchase  or  sale  of  property,  or  for  work,  in  violation  of  the  statute, 
upon  the  same  ground  that  it  leaves  a  party  to  a  contract  which  is  void 
as  against  public  policy,  or  offends  against  good  morals,  where  it  finds 
him.  It  is  manifest  that  the  Legislature  in  enacting  this  penal  statute 
intended  to  emphasize  and  extend  the  public  policy  of  the  commcm  law, 
which  rendered  sudi  contracts  by  agents  for  their  own  benefit  void.  It 
being  the  province  of  the  Legislature  to  declare  the  public  policy  of  the 


Digitized  by  Google 


834  108  NEW  XORK  SDPFLBHENT  (Sup..  Ct. 

and  142  N«v  York  Stete  Reporter 

State,  it  is  the  duty  of  the  court  to  be  guided  thereby  in  administering 
the  law.  The  acts  of  the  plaintiff,  not  only  offended  against  good  mor- 
als and  public  policy  at  common  law,  but  constituted  a  crime  under  the 
statutory  law  of  this  state;  and  he  is  here  seeking  the  aid  of  the  court 
to  enforce  a  contract  which  he  procured  by  violating  our  penal  statute. 
Nothing  could  be  more  corrupting,  nor  have  a  greater  tendency  to 
lead  to  disloyalty  and  dishonesty  on  the  part  of  servants,  agents,  and 
employes,  and  to  a  betra}^!  of  the  confidence  and  trust  reposed  in  them, 
than  these  practices  whidi  the  Legislature  has  endeavored  to  stamp  out ; 
and  I  think  nothing  will  be  more  effective  in  stopping  the  growth  and 
spread  of  this  corrupting  and  now  criminal  custom  than  a  decision  that 
the  courts  will  refuse  their  aid  to  a  guilty  vendor  or  vendee,  or  to  any 
one  who  has  obtained  a  contract  by  secretly  bribing  the  servant,  agent, 
or  employe  of  another  to  purchase  or  sell  property,  or  to  place  the  con- 
tract with  him.  If  the  court  should  lend  its  aid  to  the  enforcement  of 
this  contract,  induced  by  a  5  per  cent,  bribe  of  the  purchase  price  of 
the  goods,  then  to-morrow  it  may  be  called  upon  to  enforce  a  rontract 
induced  by  a  bribe  of  25  per  cent,  or  even  50  per  cent,  of  the  purchase 
price,  and  it  would  thereby  be  indirectly  compelling  a  master  or  em- 
ployer to  reimburse  a  party  for  moneys  expended  in  bribing  his  serv- 
ant, agent,  or  employ^,  in  violation  of  the  law.  Of  course,  a  contract 
by  which  the  price  is  increased  to  enable  the  vendor  to  pay  the  agent 
could  not  be  enforced  as  to  such  increase,  but  a  decision  stopping  there 
would  be  of  little  aid  in  remedying  the  evil.  If  the  servant  could  not 
make  a  contract  obligating  his  master  to  pay  a  certain  percentage  of 
the  purchase  or  selling  price  of  goods  to  himself,  why  should  the  crim- 
inal vendor  or  vendee  be  permitted  to  enforce  a  contract,  secretly  made, 
practically  in  part  for  the  benefit  of  the  servant,  agent,  or  employe 
whom  he  has  unlawfully  corrupted?  How  can  or  why  should  the  con- 
tract be  divided,  and  the  guilty  vendor  or  vendee  be  permitted  to  re- 
cover the  part  of  the  selling  or  purchase  price  which  was  to  be  receiv- 
ed for  himself  over  and  above  the  amount  he  was  to  pay  the  agent  ?  It 
would  require  a  consideration  of  the  unlawful  agreement  to  determine 
the  amount  each  is  to  receive;  and  that  is  fatal,  for  it  is  one  test  to 
determine  whether  courts  will  enforce  a  cratract.  Leonard  v.  Poole» 
114  N.  Y.  371,  21  N.  E.  707,  4  L.  R.  A.  728,  11  Am.  St.  Rep.  667. 

The  learned  counsel  for  the  plaintiff  contends  that  it  does  not  ap- 
pear that  the  contract  price  is  more  than  the  fair  market  value  of  the 
property.  It  would  seem  on  the  facts  that  it  is  5  per  cent,  toore  than 
the  plaintiff  desired  for  his  property ;  and,  if  these  practices  are  allow- 
ed, file  tendency  will  be  not  only  to  keep  prices  up,  but  to  raise  them, 
and  the  nominal  price,  if  the  custom  should  become  general,  would  not 
represent  the  selling  price  of  property.  Public  policy  requires  that  an 
agent,  servant,  or  employe  shall  perform  the  duties  of  his  employment 
involving  discretion  and  trust,  with  a  single  purpose  of  serving  his 
master  or  employer;  and  the  master  or  employer,  for  the  salary  or 
compensation  which  he  has  agreed  to  pay,  has  a  right  to  expect  honest, 
faithful,  loyal  service,  rendered  with  a  sole  regard  to  his  interests. 
The  tehden^  of  tiiis  practice  is  to  make  the  servant  disloyal,  and  to 
have  his  action  not  only  influenced,  but  controlled,  by  his  personal  in- 
terests, rather  than  by  the  duties  of  his  employment.   The  temptation 
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will  be  either  to  a^e  for  his  master  or  employer  to  pay  more  Uian 
the  fair  market  price  of  property  purchased,  or  fair  market  value  of 
work  to  be  performed,  or  to  accept  property  or  work  of  an  inferior  qual- 
ity or  grade,  in  order  that  he  may  receive  for  himself  a  larger  per- 
centage. The  servant  would  be  accountable  to  his  master  or  employer 
for  any  moneys  thus  received,  but  that  affords  no  adequate  remedy,  for 
the  reason  that  such  contracts  are  made  secretly,  and  it  would  be  dif- 
ficult to  discover  or  prove  the  facts.  The  vice  lies  in  making  the  agree- 
ment without  the  knowledge  of  the  master.  Of  course,  it  is  perfectly 
competent  for  a  master  to  employ  a  servant  as  a  purchasing  or  selling 
s^'nt,  and  to  give  him  a  commission  upon  the  purchase  price  or  allow  a 
commission  to  be  paid  by  the  vendee  upon  the  selling  price,  and  it  may 
well  be,  as  was  recently  held  in  BalHn  v.  Fourteenth  Street  Store.  54 
Misc.  Rep.  359,  105  N.  Y.  Supp.  1028,  affirmed  (Sup.)  108  N.  Y.  Supp. 
26,  that,  where  the  bribe  is  received  with  the  knowledge  of  the  master, 
the  statute  does  not  apply,  and  the  contract  of  sale  will  be  enforced.  It 
is  perfectly  plain  that,  if  the  contract  had  not  been  performed  by  the 
plaintiff,  the  defendant,  upon  discovering  the  fact  that  its  agent  had 
been  bribed  to  place  the. contract,  would  have  had  the  right  to  rescind. 
Smith  V,  Seattle  L.  S.  &  E.  Ry.  Co.,  n  Hun,  202,  25  N.  Supp.  368. 
It  is  contended  that  its  only  remedies  upon  discovering  the  facts  were 
to  rescind  the  contract,  or,  if  that  were  impracticable,  to  counterclaim 
for  any  damages  it  has  sustained  by  reason  of  the  plaintiff's  fraud  in 
inducing  the  contract,  and  that  by  a  failure  to  rescind  or  thus  counter- 
claim it  is  deemed  to  have  ratified  and  affirmed  the  contract.  I  am  of 
opinion  that  this  is  not  a  case  in  which  the  rule  of  ratification,  applica- 
ble to  ordinary  contracts  induced  by  fraud,  should  be  applied.  The 
public  policy  of  our  state  forbids  the  ratification,  as  well  as  the  mak- 
ing, of  such  a  contract.  Usually  private  contracts  concern  only  the  par- 
ties thereto,  and  it  is  optional  with  a  person  who  has  discovered  that 
he  has  been  defrauded  whether  to  ratify  the  contract  or  to  rescind  it. 
There  is  ordinarily,  at  least,  no  general  public  policy  involved  in  such 
cases. 

The  learned  counsel  for  the  plaintiff  contends  that  Brejvster  v. 
Hatch,  13  Daly,  66,  Id.,  18  Abb.  N.  C.  205,  is  a  decisive  authority  in  fa- 
vor of  his  client.  When  that  decision  was  made,  bribing  an  agent  to 
place  a  contract  was  not  a  crime.  On  the  facts  it  is  also  distinguish- 
able. There,  pursuant  to  a  custom,  presents  were  given  by  a  carriage 
manufacturer  and  repairer  to  coadimen  on  New  Year's  Day;  but 
there  was  no  evidence  of  an  agreement,  express  or  implied,  that  they 
were  to  bring  their  employers'  carriages  to  the  shop  for  repairs.  The 
opinion  shows  that  the  coachman  of  the  defendant  was  directed  by 
his  employer  to  have  repairs  made  at  the  shop  of  the  plaintiff.  Th<J 
court  ruled  that,  if  the  employer  sustained  any  damages  by  reason  of 
the  coachman  being  induced  by  the  presents  to  have  repairs  made 
when  unnecessary,  his  remedy  was  to  counterclaim  for  his  damages. 
Moreover,  the  question  of  public  policy  is  not  discussed  in  the  opinion. 
The  case  at  bar,  I  thinly  falls  fairly  within  the  doctrine  announced  by 
the  Grcuit  Court  of  Appeals  in  Standard  Lumber  Co.  v.  Butler  Ice 
Co.,  146  Fed.  359,  76  C.  C  A.  639,  7  L.  R.  A.  (N.  S.)  467,  where  the 


Digitized  by  Google 


836  lOS  HBV  TOBK  HUPPLaHBMT  (Sup.  Ct. 

ud  la  Nmr  York  SUt«  Reporter 

court  refused  its  aid  to  the  plaintiff  to  collect  any  part  of  the  pur- 
chase price  of  constructing  an  ice  plant ;  it  appearing  that  by  an  agree- 
ment between  the  president  of  the  defendant  and  an  officer  of  the 
plaintiff  a  bid  which  ^e  plaintiff  had  submitted  was  increased  more 
than  50  per  cent,  on  the  understanding  that  the  excess  should  be  divid- 
ed between  them  and  the  pl^ntiff,  which  was  a  violation  of  a  statute 
of  the  state. 

There  is  no  force  in  the  contention  that  this  contract  does  not  con- 
travene public  policy,  because  it  may  be  proved  without  proving  the 
illegal  contract  between  the  plaintiff  and  the  purchasing  agent  of  the 
defendant,  pursuant  to  which  it  was  made.  The  rule  is  stated  in  Chitty 
cm  Contracts,  664,  that  the  test  as  to  "whether  a  demand  connected  with 
a  transaction  is  capable  of  being  enforced  at  law  is  whether  the  plain- 
tiff requires  any  aid  from  the  illegal  transaction  to  establish  his  case." 
This  rule  is  quoted  approringly  in  Gray  v.  Hook,  4  N.  Y.  449,  and 
Woodworth  v.  Bennett,  43  N.  Y.  373,  3  Am.  Rep.  706.  It  is  technically 
accurate  if  confined  to  the  plaintiff's  case ;  but  the  rule  has  since  been 
extended,  and  it  is  now  well  settled  that,  if  the  illegality  appears  by 
the  evidence  developed  by  the  plaintiff  or  by  the  evidence  presented  by 
the  defendant,  there  can  be  no  recovery,  and  that,  even  though  the 
contract  may  be  in  writing  and  apparently  valid,  tiie  illegality  may 
be  shown  by  surrounding  facts  and  circumstances,  as  is  conclusively 
established  by  the  case  of  Krast  v.  Crosby,  140  N.  Y.  864,  36  N. 
603,  where  a  recovery  for  rent  on  a  lease  in  writing  apparently  valid, 
for  it  showed  that  the  house  was  to  be  used  for  the  puipbses  of  a  resi- 
dence only,  was  defeated  upon  proof  that  the  house  was  to  the  knowl- 
edge of  the  landlord  to  be  used  for  immoral  purposes.  In  this  particu- 
lar case  the  defendant  is  an  innocent  party.  It  is  argued,  however,  that 
he  should  not  be  permitted  to  retain  the  goods  without  paying  for 
them.  The  rule  of  public  polity  under  which  courts  refuse  their  aid 
to  enforce  contracts  was  not  established  to  protect  the  parties,  and  the 
court  suspends  action  when  the  foundation  is  pn^rly  laid  by  the  evi- 
dence presented  by  either  party.  Drake  v.  Lauer,  93  App.  Div.  86,  86 
N.  Y.  Supp.  986,  affirmed  182  N.  Y.  638,  76  N.  E.  1129 ;  Dunham  v. 
Hastings  Paving  Co..  56  App.  Div.  244,  67  N.  Y.  Supp.  632,  57  App. 
Div.  426,  68  N.  Y.  Supp.  221.  See,  also.  Id.,  118  App.  Div.  127, 103  N. 
Y.  Supp.  480,  affirmed  189  N.  Y.  643,  81  N.  E.  1163;  State  of  Kansas 
ex  rel.  Bradford  v.  Cross,  38  Kan.  696,  17  Pac.  190.  The  cases  of 
Cody  v.  Dempsey,  86  App.  Div.  335,  83  N.  Y.  Supp.  899,  and  Haynes 
V.  Abramstm  (Sup.)  97  N.  Y.  Supp.  371,  are  distinguishable,  upon 
the  ^ound  that,  while  it  was  then  supposed  that  the  statute  nu^ng  it 
a  misdemeanor  for  a  broker  to  offer  real  estate  for  sale  without  bein^ 
duly  authorized  in  writing  was  valid,  yet  the  contract  was  not  immoral, 
and  the  fact  as  to  whether  or  not  he  was  authorized  in  writing  had 
no  bearing  upon  the  contract  which  he  negotiated  between  the  par- 
ties, as  it  was  not  based  on  his  contract,  which  merely  approached  or 
led  up  to  the  making  of  the  contract  of  sale.  Sinnott  v.  German  Amer- 
ican Bank,  lt>4  N.  Y.  391,  68  N.  E.  286,  is  also  distinguishable  upon 
the  ground  that  the  statute  prohibiting  conducting  a  copartnership  busi- 
ness with  the  designation  &  Co."  not  representing  an  actual  partner, 


Digitized  by  Google 


Sup.  Ct) 


8IBKIN  V.  FOT7BTSBNTH  ST.  8TOBK. 


8S7 


was  designed  to  protect  those  giving  credit  to  the  firm,  and  not  those 
receiving  credit  from  the  firm.  See  Gay  v.  Seibold>  97  N.  Y.  473, 
49  Am.  Rep.  533. 

If  the  orders  were  not  given  at  the  time  the  bribe  was  offered,  so 
that  the  agreement  to  bribe  and  the  agreement  to  place  the  orders  con- 
stituted one  transaction  which  would  vitiate  the  whole,  they  were  at 
least  based  upon  and  placed  pursuant  to  the  agreement  of  the  plaintiff 
to  bribe  the  purchasing  agent  of  the  defendant,  which  brings  ^e  case 
fairly  within  the  rule  that  every  agreement,  although  founded  in  pait 
on  a  new  legal  consideration,  founded  upon,  auxiliary  to,  or  made  to 
carry  into  effect  any  of  the  unex«;uted  provisions  of  a  previous  illegal 
contract,  is  void  even  though  completely  executed  by  one  party,  and 
will  not  be  enforced  at  the  instance  of  the  party  who  has  executed  it 
Gray  v.  Hook,  supra;  Barton  v.  Pt.  Jadcson,  etc.,  supra;  De  Witt  v. 
Brisbane,  16  N.  Y.  508 ;  BeU  v.  Qum,  2  Sandf,  146 ;  Judd  v.  Har- 
rington (Com.  PI.)  19  N.  Y.  Supp.  406 ;  Armstrong  v,  Toler,  U  U.  S. 
258,  6  h.  Ed.  468;  Leonard  v.  Poole,  supra:  Rhodes  v.  Stone,  63 
Hun,  624,  17  N.  Y.  Supp.  661 ;  Vincent  v.  Moriarity,  31  App.  Div. 
484,  52  N.  Y.  Supp.  519 ;  Trovinger  v.  M'Bumey,  6  Cow.  253.  In 
Armstrong  v.  Toler,  supra.  Chief  Justice  Marshall,  writing  for  the 
court,  sustained  an  instruction  to  the  jury  that: 

"Where  ttae  contract  grows  Immediately  out  of,  aod  Ib  connected  with,  an 
Illegal  or  Immoral  act,  a  court  of  juBtlce  will  not  lend  Its  atd  to  enforce  it. 
And  If  the  contract  be.  In  fact,  one  connected  with  tbe  UI^l  transactloii.  and 
growing  immediately  ont  of  It;  thongb  It  be,  In  ftet,  a  new  contract  It  Is 
equally  tainted  by  It.** 

I  am  tiierefore  of  opimon  that  tiie  defendant  should  have  been  per- 
mitted to  prove  the  facts  pleaded  as  a  separate  defense,  and  that,  if 
they  be  established,  the  plaintiff  will  then  be  Shown  to  have  committed 
a  crime  in  obtaining  the  very  contracts  which  he  asks  the  ^d  of  the 
court  to  enforce,  and  should  be  denied  assistance. 

The  learned  counsel  for  the  appellant  in  his  brief  in  reply  reiterates 
and  c|uotes  at  great  length  an  argument  from  his  first  brief.  This 
practice  is  condemned  as  improper,  useless,  and  unnecessarily  increas- 


It  follows  that  the  determination  and  judgment  should  be  revei^d 
and  a  new  trial  granted,  with  costs  to  the  appellant,  excepting  the  dis- 
bursements for  printing  the  brief  in  reply,  to  abide  the  event. 

McLaughlin  and  CLARKE,  JJ.,  concur. 

SCOTT,  J.  (dissentinpf).  The  defendant  under  a  contract  of  pur- 
chase has  received  plaintiff's  goods  to  the  value  of  $1,556.81,  and  either 
now  has  them,  or  has  sold  uem  and  retained  the  proraeds.  It  now 
objects  to  paying  for  them,  but  neither  tenders  back  the  goods  nor  of- 
fers to  return  ihe  proceeds,  nor  asserts  that  he  suffered  any  loss  or 
damage  by  reason  of  the  purchase.  Its  defense  is  in  effect  a  plea  in 
bar.  It  says  that  the  purchase  was  negotiated  by  one  McGuiness,  its 
purchasing  agent;  and,  for  the  purpose  of  inducing  the  purchase, 
plaintiff  agre«i  to  pay  and  did  pay  McGuiness  a  commission  upon  the 
purchase  price,  in  violation  of  section  387r  of  the  Penal  Code  (chapter 


the  labor  of  the  court. 
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136,  p.  226,  Laws  1905);  that  this  agreement  to  pay  and  payment  to 
McGuiness,  being  a  criminal  act,  so  taints  with  illegality  the  purchase 
thereby  induced,  that  the  court  should  refuse  to  enforce  the  contract 
of  purchase,  and  permit  defendant  tt)  retain  plaintiff's  goods  without 
paying  for  them.  It  is  pressed  to  uphold  the  defendant  in  this  posi- 
tion because  it  is  believed  that  such  a  decision  will  be  most  effective 
in  stopping  the  growth  and  spread  of  the  corrupting  and  now  criminal 
custom  of  paying  secret  annmissions  to  purchasing  agents.  It  is  not 
contended  mat  the  Legislature  decreed  that  contracts,  otherwise  valid, 
arid  wholly  executed,  should  be  unenforceable  if  induced  by  giving  a 
secret  commission  to  the  purchaser's  agent;  and,  while  it  might  lie 
within  the  power  of  the  Legislature  to  add  this  consequence  to  the 
penalties  already  prescribed  for  a  violation  of  the  statute,  that  is  a 
matter  for  legislative,  and  not  judicial,  action.  The  unlawful  agree- 
ment between  plaintiff  and  McGuiness  was  no  part  of  the  contract  be- 
tween plaintiff  and  defendant,  and,  in  order  to  prove  the  latter,  it  was 
not  necessary  to  prove  the  existence  of  the  former.  It  needs  neither 
argument  nor  the  citation  of  authorities  to  establish  the  proposition  that 
McGuiness  could  not  have  recovered  from  plaintiff  the  agreed  per- 
centage because  the  contract  to  pay  it  was  in  itself  a  criminal  act. 
The  contract  between  plaintiff  and  defendant  was  not  criminal,  and 
was  fully  executed.  Undoubtedly  the  secret  agreement  to  pay  a  com- 
mission to  plaintiff  was  a  fraud  on  defendant,  and  rendered  the  contract 
voidable  at  its  option.  Smith  v.  Seattle  L.  S.  &  E.  Ry.,  72  Hun,  202, 
25  N.  Y.  Supp.  368.  It  might,  if  it  had  discovered  the  fraud  in  time, 
have  refused  to  receive  the  goods,  or,  having  received  them,  might 
have  tendered  them  back,  or  might  even  now  counterclaim  for  the 
damages  it  suffered  from  the  fraud,  if,  in  fact  and  law,  it  could  show 
that  it  had  suffered  damage.  The  statute  which  has  made  that  a  crime, 
which  heretofore  was  merely  immoral,  has  affixed  to  that  crime  an  ap- 
propriate penalty.  It  is  no  part  of  our  duty  to  assume  legislative  pow- 
er and  prescribe  an  additional  punishment,  nor  are  we  to  assume,  in  the 
absence  of  allegations  to  that  effect,  that  the  defendant  did,  in  fact, 
suffer  damage  as  a  result  of  plaintiff's  unlawful  agreement  with  Mc- 
Guiness. 

The  determination  of  the  Appellate  Term  should  be  affirmed,  with 

costs. 

PATTERSON,  P.  J.,  concurs. 


ALLEN  T.  O'BRTAN. 

(Supreme  Oonrt,  ^wclal  Term,  New  York  County-  October  M>,  1906.) 

Baiz^-Givil  Action— Rkturu  or  Deposit. 

Code  Civ.  Proc.  ||  000,  SSI,  authorizes  In  certain  dvU  caseft  the  arrest 
of  defendant  about  to  depart  from  the  state.  Bj  section  B7S-  an  arrested 
defendant  may  rive  bond  to  obey  the  direction  of  the  court  or  of  an  ap- 
pellate court  or  by  section  682  he  may  make  a  d^Kmit  In  lien  of  an  un- 
dertaking. Section  585  makes  the  deposit  subject  to  the  direction  of  the 
court  before  and  after  the  Judgment,  and  provides  for  its  release  on  final 
judgmmt  for  defendant.  Held,  tiiat  an  ori^nal  Judgment  for  defendant 
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does  not  release  the  depoBlt,  but  tbat,  If  a  contrary  role  were  Bound,  It 
oonld  avail  tmly  Id  actlona  at  law,  and  not  In  eqnltalile  actfons  for  an  ac- 
counting, where  tbe  dispoBltion  of  a  deposit  rests  In  the  dlscretlou  of  the 

court,  BO  that  In  socb  action  a  deposit  as  ball  will  not  be  returned  on  tbe 
dismissal  on  tbe  merits,  plaintiff  baring  appealed  from  tbe  Judsment  and 
having  filed  an  undertaking  staying  execution. 

Action  by  one  Allen  against  one  O'Biyan,  in  which  defendant  was 
arrested.  The  complaint  having  been  dismissed,  defendant  moves  for 
the  return  of  a  deposit  as  bail.  Motion  denied. 

See  118  App.  Div.  »13, 103  N.  Y.  Supp.  1S5. 

Maxwell  C.  Katz  and  Otto  C.  Sommerich,  for  plaintiff. 
Mr.  O'Bryan,  in  pro.  per. 

LEVENTRITT,  J.  This  action  was  brought  in  equity  for  an  ac- 
counting. The  defendant,  a  nonresident,  was  arrested  pursuant  to  an 
order  granted  by  the  court  under  section  660  of  the  Code  of  Civil 
Procedure,  and,  in  lieu  of  an  undertaking,  deposited  with  the  sher- 
iff $500  as  bail.  The  trial  of  the  action  resulted  in  a  dismissal  of  the 
complaint  <m  the  merits.  From  the  judgment  entered  dn  such  dis- 
missal, the  plaintiff  has  appealed,  and  has  filed  ui  undertakir^  stay- 
ing execution.  "  -.      .    .  i 

The  defendant  now  moves  for  an  order  directing  the  return  of  his 
deposit,  claiming  tihat  uprai  the  entry  of  judgment  dismissing  the  com- 
plaint he  became  entitled  to  the  restitution  of  the  money.  Section 
660  of  the  Code  of  Civil  Procedure  provides  that: 

"A  defendant  may  also  be  arrested  In  action  wherein  tbe  Judgment  demand- 
«d  requires  tbe  performance  of  an  act  tbe  neglect  or  refusal  to  perform  which 
would  be  punishable  by  the  court,  as  a  contempt,  where  the  defendant  Is  not 
a  resident  of  tbe  state,  or  being  a  resident.  Is  about  to  depart  therefrom  by 
reason  of  which  nonresldenoe  or  departure  there  Is  danger  that  a  judgment 
«r  an  ordw  requiring  the  performauce  of  tbe  act  will  be  rendered  ineffectual." 

In  a  case  specified  in  that  section  an  order  of  arrest  can  be  granted 
only  by  the  court,  and  is  always  in  its  discretion.  Section  551.  A 
defendant  may  give  bail,  either  by  delivering  to  the  sheriff  a  written 
undertaking  to  we  effect'  that  he  ^11  obey  uie  direction  of  the  court 
or  of  an  appellate  court  requiring  him  to  perform  a  specified  act,  or, 
in  default  of  so  doing,  that  he  will  at  all  times  render  himself  amen- 
able to  proceedings  to  punish  him  for  the  omission  (section  576) ;  or, 
in  lieu  of  such  undertaking,  He  may  deposit  the  required  sum  (section 
682^.  The  dispositicm  of  the  deposit  is  governed  by  section  686, 
which  provides  that  in  a  case  where,  as  here,  the  order  of  arrest  could 
l>e  granted  only  by  the  court,  the  deposit  is  "subject  to  the  direction 
of  the  court,  as  justice  requires,  before  and  after  the  judgment" 
The  purpose  of  this  provision  is  to  enable  the  court  to  extend  to  the 
plaintiff  the  same  protection  where  a  deposit  has  been  made  that  he 
would  enjoy  had  an  undertaking  been  given.  I  cannot  subscribe  to 
the  rule  stated  in  Wilson  v.  Ryder,  13  Civ.  Proc.  R.  69,  that  the  orig- 
'msl  judgment,  if  in  favor  of  the  defendant,  releases  the  deposit,  for 
the  reason  that  the  Code  specifically  provides  for  such  release  only 
where  the  final  judgment  is  for  tiie  defendant  But,  assuming  the 
rule  as  stated  in  that  case  t6  be  sound,  it  could  avail  only  in  actions 
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at  law,  and  not  in  equitaUe  actions,  where  the  disposition  of  a  de- 
posit rests  entirely  in  the  discretion  of  the  court  The  vesting  of 
such  discretion  carries  with  it  the  incidental  powers  necessary  to  its 
exercise,  and  it  is  for  the  court  to  direct  both  before  and  after  judg- 
ment  what  disposition  shall  be  made  of  the  deposit.  Under  the  cir- 
cumstances of  this  case,  justice  requires  the  retention  of  the  deposit 
tmtil  final  judgment  is  rendered. 
Motion  denied.  Settle  order  on  notice. 


BLOAN  et  aL  t.  UAGABTNB7. 
(Bnprone  Oonrt,  EJanlty  Tenn,  Brie  Oonnty.  JanoaiTi  100&) 

1.  FUITDUUlfT  CORTXTAHOKS— SiVIDBRCS— Innirr  or  GUHTOB. 

In  an  action  by  heirs  to  set  aside  alibied  fraadnlent  conveyances  by 
their  parmtfl,  evidence  examined,  and  held  to  show  that  the  conveyances 
were  made  In  part  to  hinder  and  defraud  creditors. 

[IDd.  Note.— For  cases  in  point,  see  Cent  Dig.  voi.  24,  Fraudaient  Oou- 
veyancea,  |  696.] 

2.  Saub— l^URsna  Invaud— Gohiidbrtial  Rklatioh  or  Pahxies. 

Though  a  grantor  transfers  property  to  a  person  in  whom  he  has 
apedaX  confidence,  for  the  purpose  of  defrauding  creditors^  if  the  transfer 
was  made  npcm  the  advice  and  solicitation  of  sndi  transferee,  it  may  be 
set  aside  in  a  salMegnoit  snlt  by  the  grantw. 

[Ed.  Notep^For  cases  in  point  we  OenL  Dtfr  tOL  24,  Frandnloit  Coa- 
veyanoes,  |  B29.) 

Sl  Sahs— Svidekob— InTEKT  or  Obantkh— Advioe  or  Obaktee. 

In  an  action  between  heirs  to  set  aside  an.  alleged  fraudaient  conveyance 
made  by  ttie  parente  of  the  parties  daring  their  lifetime  to  def radant,  evi- 
dence examined,  and  held  to  show  that  the  conveyances  were  not  made  up- 
on the  advice  or  solicitation  of  defendant 

[Ed.  Note.— For  cases  In  point  ne  dent  Dig.  toL  24,  Fiandalent  Cod- 
veyanoes,  f  S06.] 

4.  Bau— BzOHTs  aw  Fabths— OiiozHAi.  FAsnsa— Hkxbs. 

As  a  general  rule  neither  the  original  parties  to  a  conveyance  made  to 
dofraud  creditors  nor  their  belrs  may  have  such  conveyance  set  aside, 
the  courts  leaving  them  In  the  position  where  their  nnlawfoi  acts  have 
placed  them,  and  hence  plalntifCs,  who  are  the  daughters  and  heirs  at 
law  of  the  grantor,  may  not  set  aside  a  conveyance  made  to  defendant 
another  daughter,  to  hinder  and  defraud  creditors,  where  the  transfer 
was  not  made  In  reliance  upon  the  advice  or  upcm  solicitation  of  defend- 
ant. 

[Ed.  Note.1— For  cases  In  point  see  Omt  Dig.  voL  24,  Franduloit  Cmi- 
v^ances,  II  {^3-629.] 

6.  SAMB— AORSEMUIT  TO  ReOOHVBT— EFFECT. 

If  a  omveyance  was  made  to  defnud  oedltors,  it  may  not  be  set  aside 
by  Qie  heirs  of  the  grantor,  even  flioagh  there  was  a  parol  agreement  be- 
tween the  parties  to  hold  the  title  for  the  grantor's  benefit 

[Ed.  Note.— For  cases  In  point  see  Gent  Dig.  voL  24,  Fraodnlent  Gon- 
T^anoes,  II  S2S-629.] 

6.  Tsnsro— COffSTBuonvE  Tauare— AggEEMBWT  to  Bboortbt— Bvidekce. 

In  an  action  between  heirs  to  impress  certain  real  estate  conveyed  to 
defendant  with  a  trust  in  favor  of  plaintiffs,  evidence  examined,  and  held 
Insufficient  to  show  a  parol  agreement  by  defendant  to  bold  the  property 
and  reconvey  to  grantor. 

[Ed.  Notfc— For  cases  in  point  aee  Cent  Dig.  vol.  47,  Trusts,  ||  66-68.] 
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Wbere  a  deed  glvea  an  absolnte  title  to  tbe  grantee  of  property,  a  tnwt 
wll)  not  be  Imposed  ttaereon  wltbout  clear  proof  showing  a  beneficial  In- 
terest  in  another,  as  veil  as  its  nature,  character,  and  extent. 

[Bd.  Note^Vor  cases  In  point,  see  Cent  Dig.  toL  47,  Trusts,  |  68.] 

8.  Saks— Bbuoh  of  Fmucun  Dutt— Pabol  Bvideugs. 

Where,  throagh  the  Influence  of  a  confldoitlal  relation,  a  person  ac- 
qnlrea  title  to  propoly  or  obtains  an  tmconsclonable  advantage  of  an- 
other, oonrts  will  impress  snch  property  with  a  tmat  which  will  be  en- 
forced, nnatfected  by  the  atatnte  of  frauds. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  toL  47,  Trusts^  U  144- 
146.] 

It  DeSDS— BVIDEHOK— BUBDSH  OF  PbOOI*— OiFACIIT  OT  PABTIXB. 

Where  the  grantor  was  suffering  from  mental  weakness  at  the  time  ot 
execntlng  tbe  conT^ance,  so  that  his  mind  was  not  normal,  tbe  burden 
of  proof  was  on  tbe  grantee  to  show  the  ptrfeet  falraess  (tf  tbe  transac- 
tion and  tbe  capacity  of  the  grantor. 

[Ed.  Nota.— Vor  cases  in  point,  see  Oent  Dls.  toL  16,  Deeds,  H  089, 
091.] 

10.  8aH»— BVIDBNOB— BunKIIBNOT— Inadeqitatb  GonszDKRATion. 

In  an  action  by  belrs  to  set  aside  a  deed  because  of  tbe  moital  In- 
capacity of  tbe  grantor,  erldoioe  examined,  and  hel4  to  show  that  tbe 
gnmtw  was  not  soffldoitly  mentally  reqKmsIble  fw  bis  acts  to  snstaln 
a  conveyance  made  upon  an  Inade<piate  consideration. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Die  tdL  16,  Deeds,  H  988, 
6S9.] 

Action  by  Susan  Sloan  and  another  against  Agnes  D.  Macartney  to 
set  aside  certain  deeds*  and  impress  a  trust  in  favor  of  plaintiffs  upon 
certain  real  property.   Judgment  in  part  for  plaintiffs. 

Alfred  Martin,  for  plaintiffs. 

John  H.  Brogan  and  Frank  F.  Williams,  for  defendant 

WHEELER,  J.  This  action  is  brought  to  have  certain  real  estate 
impressed  with  a  trust  in  favor  of  the  plaintiffs.  It  appears  from  the 
evident  that  the  plaintiffs  and  the  defendant  are  the  daughters  and 
sole  heirs  at  law  of  George  R.  Macartney  and  of  his  wife,  Agnes  Ma- 
cartney, now  both  dead,  and  both  of  whom  died  intestate.  On  or  about 
the  23d  day  of  June.  1896,  the  said  George  R.  Macartney  was  the 
owner  of  a  house  and  lot  Imown  as  No.  107  Tenth  street,  in  the  city 
of  Buffalo,  and  his  wife,  Agnes  Macartney,  was  the  owner  of  three 
other  houses  and  lots  on  the  same  street  known  as  Nos.  106,  112,  and 
113.  On  the  23d  day  of  June,  1896,  the  said  George  R.  Macartney  ex- 
ecuted and  delivered  to  his  daughter,  Agnes  D.  Macartney,  the  defend* 
ant  in  this  actic»i,  a  deed  of  conveyance  of  the  premises  owned  by  him ; 
and  on  or  about  the  29th  day  of  June,  1896,  the  said  Agnes  Macartney 
executed  and  delivered  to  the  defendant  Agnes  D.  Macartney  a  deed 
of  conveyance  of  the  Utint  houses  and  lots  owned  by  her.  Geoi^  R. 
Macartney  died  on  the  8th  day  of  July,  1896,  and  his  widow,  A^es 
Macartney,  died  October  12,  1906.  It  is  alleged  on  the  part  of  the 
plaintiffs  that  these  onveyances  in  each  case  were  made  without  con- 
sideration, and  were  accepted  by  the  defendant  for  the  purpose  and 
with  the  intent  and  upon  the  agreement  that  the  defendant  would  hold 
the  title  to  said  property  for  &e  benefit  of  the  grantor,  and  that  she 
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would  reoxivey  the  same  with  the  rents  and  profits  diereof  to  said 
grantor,  his  or  her  heirs  or  assigns,  upon  request  In  the  case  of  the 
house  and  lot  No.  107  Tenth  street  conveyed  by  the  father,  George  R. 
Macartney,  it  is  further  claimed  that  at  the  time  of  the  execution  of 
his  deed  he  was  ill  and  of  unsound  mind  to  such  an  extent  that  ha 
was  incapable  of  understanding  the  nature  or  consequences  of  his 
acts,  and  incapable  of  making  any  legal  or  binding  conveyance  of  his 
prMerty. 

^e  evidence  shows  that  at  the  time  of  the  makmg  of  the  conv^- 
ances  in  question  a  judgment  for  $862.44  had  been  taken  against 
George  R.  Macartney  in  favor  of  one  Chilson,  and  that  at  tiie  same 
time  another  action  was  pending  against  Mrs.  Macartney,  brought  by 
Chilson,  which  resulted  in  a  judgment  against  her  on  the  22d  day  of 
January,  18I>7,  for  $164.20.  The  judgment  against  Mr.  Macartney 
was  paid  and  satisfied  on  the  23d  day  of  June,  1896,  the  same  day  the 
deed  was  given  by  him  to  Agnes  D.  Macartney,  his  daughter.  The 
judgment  against  Mrs.  Macartney  was  paid  and  satisfied  subsequent 
to  its  recovery.  It  is  claimed,  however,  by  the  plaintiffs  that  Mr.  and 
Mrs.  Macartney  had  reason  to  anticipate  other  and  further  demands 
by  Mr.  Chilson,  growing  out  of  their  joint  ownership  of  a  lake  vessel 
called  the  "Burtcm/^  The  evidence  in  this  case  does  not  disclose  what, 
if  any,  foundation  existed  for  any  such  apprehension  on  their  part. 
Nevertheless  it  is  insisted  by  the  plaintiflFs,  and  this  case  has  been  tried 
on  their  part  upon  the  theory,  that,  in  order  to  keep  the  property  con- 
veyed from  the  demands  of  Chilson  and  to  hinder  and  delay  him  in 
their  collection,  the  parents  of  the  parties  executed  the  conveyances  in 
question  with  Uie  understanding  and  agreement  cm  the  part  of  the  de- 
fendant to  hold  the  title  for  their  benefit  The  testimony  on  the  part 
of  the  plaintiffs  is  to  the  effect  that  the  defendant  subsequently  stated 
to  them  that,  when  these  financial  difficulties  arose,  Mr.  and  Mrs.  Ma- 
cartney sent  for  their  nephew,  Mr.  John  Donaldson,  and  that  he  ad- 
vised tfiem  to  get  their  property  out  of  their  hands  as  fast  as  possible ; 
and  that,  acting  upon  his  suggestion  and  advice,  the  deeds  in  question 
were  given.  Mr.  Donaldson,  on  the  other  hand,  was  called  as  a  witness 
for  the  defendant,  and  he  testified  that  he  drew  and  took  the  acknowl- 
edgment of  these  deeds ;  that  he  went  to  see  Mr.  and  Mrs.  Macartney 
in  resp(»ise  to  their  request;  that,  when  the  deed  from  the  father  was 
drawn,  he  stated  to  Donalds(»i  that  his  daughter  Agnes  had  in  the  past 
loaned  him  considerable  sums  of  mon^ ;  that  he  owed  her  moaey  then, 
and  he  mig^t  owe  her  money  in  the  future,  and  he  wanted  to  give  her 
the  house  and  lot  in  question  to  recompense  her  for  what  he  did  owe 
her,  and  what  he  might  owe  her  in  the  future ;  that  his  other  daughters 
were  both  happy,  and  well  married,  and  their  husbands  could  take 
good  care  of  them,  and  he  wished  to  give  this  prc^erty  to  Agnes  for 
what  he  owed  her,  and  for  what  she  would  do  for  him  in  the  future, 
and  he  testified  that  Mr.  and  Mrs.  Macartney  spoke  of  Agnes  taking 
care  of  them,  and  that  they  did  not  want  Agnes  to  be  teaching  school 
all  their  lives,  and  they  said  that  Agnes  had  agreed  to  care  for  them 
durmg  their  lives.  About  a  wedc  later  the  deed  from  Mrs.  Macartney 
to  Agnes  was  drawn,  and  as  to  that  Mr.  Donaldson  testified  that  he 
was  requested  by  Mrs.  Macartn^  to  draw  the  deed,  she  stating  that 


Digitized  by  Google 


Sup.  Ct) 


BLOAH  T.  BUOARTNXT. 


843 


she  wanted  to  draw  a  deed  of  her  prc^rty  to  her  daughter  Agries ; 
that  he  drew  the  deed  and  brought  it  to  Mrs.  Macartney,  who  execut- 
ed it  and  he  took  her  acknowledgment ;  and  that  Mrs.  Macartney  said 
she  was  giving  it  to  Agnes  because  Agnes  had  agreed  to  take  care  of 
Mrs.  Macartney  and  "Pa"  the  rest  of  their  lives,  and,  that  when  the 
4eed  was  delivered  to  Agnes,  he  said,  "Agnes,  your  parents  hatre 
taken  care  of  you.  Now  you  want  to  take  good  care  of  them" — which 
she  promised  she  would  do,  and  that  both  parents  joined  in  and  said 
they  knew  she  would  do  so.  It  does  further  appear  that  at  these  times 
•or  some  of  them  the  claims  and  demands  of  Chilson  were  discussed, 
but  Mr.  Donaldson  denies,  in  substance,  that  he  advised  these  convey- 
ances for  the  purpose  of  defeating  creditors.  No  other  witness  testi- 
fies to  anything  which  transpired  at  the  time  of  the  execution  of  these 
<leeds. 

The  court  cannot  escape  the  conviction,  when  all  the  testimony  and 
surrounding  circumstances  are  considered,  that  the  conveyances  both 
by  Mr.  and  Mrs.  Macartney  were  made  with  the  purpose  and  intent 
•of  at  least  hindering  and  delaying  creditors,  and  of  making  at  the 
same  time  some  provision  for  themselves  in  their  declining  years,  with 
the  expectation  and  doubtless  with  the  understanding  and  agreement 
•on  the  part  of  the  grantee  that  from  the  rents  and  profits  of  ^ese  pla- 
ces she  would  provide  and  care  for  the  grantors  so  long  as  they  should 
live.  Coupled  with  these  motives  and  efforts  to  make  provision  for 
themselves  was  also  the  wish  to  make  some  suitable  provision  for 
their  daughter  Agnes.  The  other  daughters  were  happily  married, 
and  had  husbands  whoprovided  them  with  comfortable  homes.  Their 
future  was  assured.  The  daughter  Agnes  was  unmarried.  She  was 
a  teacher  in  the  public  schools.  She  was  living  at  home  with  her  par- 
ents, caring  for  them  and  looking  to  their  comfort.  It  was  a  most 
natural  thing  for  her  parents,  considering  her  dependent  condition 
and  the  care  which  she  was  to  give  them,  to  desire  to  specially  provide 
for  the  defendant.  That  such  was  in  fact  the  purpose,  in  part  at  least, 
of  these  conveyances,  is  sustained  by  the  testimony  of  Mrs.  Mould,  ap- 
parency a  candid  and  disinterested  witness,  who  testified  tiiat  Mrs. 
Macartney  told  her  shortly  before  her  death  that : 

"Agnes' [her  daughter]  did  not  need  to  go  bade  teaching  ecbool  if  abe  did 
not  want  to.  es  the  hoaaea  all  belong  to  her." 

Another  most  important  circumstance  cannot  be  overlooked  in  the 
disposition  of  this  case,  and  that  is  that  for  10  years  after  the  execution 
of  the  deeds  in  question  the  title  to  tiie  properties  were  permitted  to 
remain  in  the  defendant,  and  her  right  and  ownership  in  them  re- 
mained apparently  unchallenged.  If  it  were  the  original  purpose  and 
intent  of  the  grantors  that  the  defendant  should  only  remain  the 
holder  of  the  nominal  title  for  the  purpose  of  keeping  the  prcq>erty 
from  their  creditors,  with  an  agreement  to  reoonvey,  it  seems  strange 
that,  after  tiiose  dangers  ba.l  long  been  passed,  she  should  have  been 
permitted  without  apparent  P^^t  to  have  ccmtinued  to  hold  the 

Sroperty  in  her  own  name.  The  natural  thing  would  have  been  for 
Irs.  Macartney  to  have  procured  a  reconveyance  of  the  properties. 
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This  was  not  done,  and  it  tends  to  confirm  the  contention  that  no 
right  to  a  reconveyance  existed. 

Assuming,  however,  for  the  purpose  of  the  ailment,  that  the  only 
object  and  purpose  of  the  conveyances  of  the  properties  in  question 
was  to  hinder  and  defraud  creditors,  as  claimed  by  the  plaintiffs,  and 
that  there  was  some  tacit  or  even  express  agreement  on  the  part  of 
the  defendant  to  hold  the  title  for  the  benefit  of  the  grantors,  or  an 
agreement  to  reconvey  when  requested,  it  would  be  very  difficult  upon 
principle  to  sustain  a  right  of  recovery  in  this  action  upon  such 
grounds.  The  general  rule  of  law  is  that  courts  of  equity  will  re- 
fuse relief  to  set  aside  conveyances  made  for  the  purpose  of  defraud- 
ing creditors.  If  parties  participate  in  such  a  fraudulent  scheme,  the 
courts  will  leave  ^em  to  the  consequences  of  their  own  unlawful 
acts,  and  refuse  them  assistance  in  restoring  property  parted  witii 
under  such  circumstances.  Robertson  v.  Sayre,  134  N.  Y.  97,  31  N. 
E.  250,  30  Am.  St.  Rep.  627;  Renfrew  v.  McDonald,  11  Hun,  254; 
Manny  v.  Philips,  1  Paige,  472;  Bolt  v.  Rogers,  3  Paige,  154;  Gar- 
field V.  Hatmaker,  16  N.  Y.  475.  "This  rule  is  a  penalty  imposed 
hy  the  law  for  the  i»-evention  of  frauds  and  the  protection  of  sub- 
sequent purchasers."  The  heirs  at  law  of  the  original  parties  to  the 
transaction  stand  in  no  better  position  in  this  r^rd  tiian  the  parties 
themselves.  Robertson  v.  Sayre,  134  N.  Y.  99,  31  N.  £.  250,  80  Am. 
St.  Rep.  627;  Jackson  v.  Garnsey,  16  Johns.  189.  There  appears 
to  be  an  exception  to  the  general  rule  where  a  lawyer,  in  whom  his 
client  reposes  trust  and  confidence,  advises  his  client  to  make  such 
a  conveyance  to  himself.  Such  were  the  cases  of  Ford  v.  Harrington, 
16  N.  Y.  285,  and  Freelove  v.  Cole,  41  Barb.  318.  The  doctrine  of 
the  rule  has  been  extended  even  to  the  case  of  a  finandal  adviser  upon 
whose  counsel  the  grantor  has  been  accust(»ned  to  rely  and  act.  In- 
gersoll  V.  Weld,  103  App.  Div.  654,  93  N.  Y.  Supp.  291.  In  the  case 
of  Boyd  V.  De  La  Montagnie,  73  N.  Y.  498,  29  Am.  Rep.  197,  the 
rule  was  also  applied  to  the  case  of  a  gratuitous  transfer  of  prop- 
erty from  a  wife  to  a  husband,  induced  in  part  by  representations  on 
his  part  that  she  was  liable  for  a  debt,  for  which  she,  in  fact,  was 
not  liable,  and  made  in  the  belief  that  the  effect  of  the  transfer  would 
be  to  delay  the  creditors  or  in  some  way  save  the  property.  As  was 
said  in  IngersoU  v.  Weld,  103  App.  Div.  654,  93  N.  Y.  Supp.  291 : 

"The  test  iB  whether  hla  advice  operated  upon  the  mind  to  the  extent  of  con- 
trolling It  lu  making  the  transfera" 

If  we  apply  that  test,  then,  to  the  facts  in  this  case,  we  find  they 
fall  far  short  of  bringing  it  within  the  exceptions  to  the  general  rule 
which  leaves  parties  to  a  fraudulent  conveyance  to  the  consequences 
of  their  own  acts.  There  is  an  entire  absence  of  any  evideijce  show- 
ing, or  tending  to  show,  that  the  defendant  Agnes  D.  Macartney  coun- 
seled or  advised  the  transfers  or  that  the  grantors,  her  parents,  were 
influenced  in  any  way  by  her  opinions  or  by  any  solicitations  on  her 
part.  On  the  contrary,  what  little  evidence  there  is  bearing  on  tiie 
subject  is  that,  when  Chilson's  claims  were  pressing,  their  nephew, 
John  Donaldson,  was  sent  for,  and  the  plaintiffs  contend  that  it  was 
upcm  his  suggestion  and  advice  the  property  was  deeded  to  Uie  defend- 
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ant;  and  it  is  argued  by  plaintiff's  counsel  but  for  the  bad  advice 
of  Mr.  Donaldson  the  deeds  in  question  would  never  have  been  made. 
Be  that  as  it  may,  it  is  no  evidence  that  what  was  done  was  procured 
by  or  through  the  defendant. 

It  is  true  that  there  did  exist  between  the  defendant  and  her  par- 
ents certain  relations  of  trust  and  ccmfidence;  but,  as  was  said  in  Ren- 
frew V,  McDonald,  11  Hun,  256: 

"Tb6  case  represented  by  the  complainant  iB  a  bold  case  of  a  conveyance 
of  tbe  property  in  question,  with  an  express  Intent  to  binder,  delay,  and  de- 
fraud the  creditors  of  the  plaintiff.  Tbe  ftUesatloDa  that  confidential  rela- 
tions existed  betwem  tbe  purties,  tbat  tbe  defmdant  was  tbe  adviser  of  tbe 
plaintiff  la  tbe  traiuaction,  and  was  some  time  a  boarder  at  the  defendant's 
boose,  are  allegations  of  character  that  might  truly  be  made  in  moat  cases  of 
sndi  conveyances.  The  recipient  of  property  wltb  Intent  to  defraud  creditors 
possesses  the  intimacy  and  confidence  of  tbe  fraadnlent  debtor,  and  advises 
the  attonpted  fraud  and  consents  to  t>e  the  Instrument  thereof.  To  allow 
the  grantor  In  such  a  case  to  set  aride  tbe  grant  and  be  restored  to  all  her 
parted  with  tor  the  ill^al  purpose  would  be  to  afford  great  encouragement 
to  future  attempts  of  tbat  cbaracter.** 

We  therefore  conclude  that  the  plaintiffs  cannot  prevail  in  this  ac- 
tion upon  the  theory  that  the  conveyances  in  question  were  made  to 
hinder,  delay,  and  defraud  creditors.  These  considerations  end  the 
case,  unless  it  appears  that  the  conveyance  by  Mr.  Macartney  was 
made  at  a  time  when  he  was  irresponsible  for  his  acts.  So  far  as 
Mrs.  Macartney  is  concerned,  no  sudi  claim  is  made. 

If  the  transaction  was  induced  and  c&rried  through  with  the  intent 
to  hinder,  delay,  and  defraud  creditors,  it  is  a  matter  of  no  consequence 
in  this  case  whether  there  was  or  was  not  a  parol  agreement  to  hold 
the  title  for  the  benefit  of  the  grantors,  or  whether  or  not,  but  for  the 
presence  of  this  element  in  tiie  case  a  constructive  trust  might  be  es- 
tablished against  the  defendant.  In  this  connection,  however,  this  court 
is  bound  to  say  that,  eliminating  any  question  of  a  purpose  to  hinder, 
delay,  and  defraud  creditors,  the  court  would  not  feel  justified,  from 
the  evidence  as  presented,  in  finding  an  agreement  on  the  defendant's 
part  to  hold  the  naked  title  in  trust  for  tiie  grantors  further  than  to 
provide  for  her  parents  so  long  as  tiiey  lived.  Certain  facts  are  prov- 
ed, which,  standing  alone  and  by  themselves,  might  raise  a  strong  sus- 
picion that  there  was  some  tacit  or  secret  understanding  on  the  defend- 
ant's part  to  treat  the  houses  and  lots  conveyed  as  other  than  her  ab- 
solute property.  It  is  quite  evident  that  after  these  conveyances  and 
during  the  life  of  her  mother,  the  defendant  gave  to  her  mother  a  con- 
siderable portion  of  the  moneys  derived  from  the  rents,  and  permitted 
hier  mother  to  do  or  cause  to  be  done  in  reference  to  the  houses  many 
things  by  way  of  repairs  and  renting  and  receiving  rents,  as  though  she 
had  a  personal  interest  in  the  properties.  On  the  other  hand,  it  also 
appears  tiiat  the  defendant  and  her  mother  lived  together;  that  the  de- 
fendant was  a  school  teacher  and  during  school  hours  was  necessarily 
away  from  home  and  unable  to  give  personal  attenticm  to  every  detail 
of  management ;  that,  according  to  Mr.  Donaldson's  testimony,  the  de- 
fendant had  obligated  herself  to  care  for  her  parents  during  their  lives. 
These  circumstances  very  greatly  impair  the  force  and  effect  of  acts 
which  under  other  additions  would  have  a  far  greater  s^poificance. 
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Some  time  after  her  mother's  death,  the  defendant  called  in  her  sisters, 
the  plaintiffs  in  this  action,  for  the  purpose  of  discussing  her  mother's 
affairs,  and  she  intimated  her  purpose  of  makii^  a  certain,  division  of 
the  property  received  from  her  mother,  subject  to  certain  claims  and 
demands,  which  she  insisted  should  be  first  recognized  before  any  di- 
vision should  be  made.  These  claims  it  appears  the  plaintiffs  indignant- 
ly repudiated,  who  insisted  on  a  division  of  all  the  property,  including 
the  house  and  lot  deeded  the  defendant  by  her  father.  It  appears  that 
a  rupture  of  friendly  relations  took  place  then  and  there;  tile  defend- 
ant claiming  she  there  stated  she  was  under  no  obligations  to  make  any 
division  whatever,  and  that  she  would  stand  on  her  rights  as  the  plain* 
tiffs  insisted  they  would  stand  upon  theirs.  Hence  Has  litigation. 

The  fact  that  the  defendant  purposed  to  do  something  for  her  sisters 
in  this  connection  is  a  strong  argument  for  the  plaintiffs,  but  this  court 
cannot,  in  weighing  the  force  of  the  testimony,  give  that  fact  and  cir- 
cimistance  greater  effect  than  the  positive  and  explicit  evidence  of  Mr. 
Donaldson  as  to  what  was  actually  said  and  done  at  the  time  the  deeds 
in  question  were  executed,  corroborated  as  it  is  by  the  testimony  of 
Mrs.  Mould  as  to  the  declarations  made  by  Mrs.  Macartney  that  the 
houses  belonged  to  her  daughter  Agnes,  and  she  would  not  be  required 
to  teach  sdiool  all  her  life  because  of  her  ownership  of  these  properties. 
A  trust  cannot  be  impressed  upon  what  appears  by  deed  alone  to  be  an 
absolute  title  in  the  defendant,  without  clear  proof  showing  a  beneficial 
interest  in  another  as  well  as  its  nature,  character,  and  extent.  Hutch- 
ins  V.  Van  Vechten,  140  N.  Y.  120,  35  N.  E.  446;  Wadd  v.  Hazleton, 
137  N.  Y.  215,  33  N.  E.  143,  21  L.  R.  A.  693,  33  Am.  St.  Rep.  707 ; 
Van  Cott  V.  Prentice,  104  N.  Y.  46, 10  N.  E.  257.  Those  elements  are 
wholly  lacking  in  the  evidence  produced  for  the  plaintiffs  in  this  action. 
Courts  in  proper  cases  will  impress  properties  with  a  trust  to  prevent 
and  redress  a  fraud,  and  such  trusts  will  be  unaffected  by  the  statute 
of  frauds  and  will  be  enforced.  The  general  rule  is  that  where  a  per- 
son, through  the  influence  of  a  confidential  relation,  acquires  title  to 
property  or  obtains  an  advantage  which  he  cannot  conscientiously  re- 
tain, the  court  to  prevent  the  abuse  of  confidence  will  grant  relief. 
Goldsmith  v.  Goldsmith,  146  N,  Y.  318,  39  N.  E.  1067;  Wood  v. 
Rabe,  96  N.  Y.  426,  86  Am.  Rep.  640.  In  the  case  at  bar,  however,  the 
preponderance  of  evidence  is  against  the  contention  that  at  the  time  the 
deeds  were  executed  and  delivered  there  was  any  promise  or  agree- 
ment on  the  defendant's  part  to  hold  the  title  of  the  properties  for  the 
benefit  of  the  grantors  beyond  caring  and  providing  for  her  i^rents 
during  their  lives. 

There  remains,  however,  for  consideration  another  ground  upon 
which  the  plaintiffs  seek  relief  as  to  the  house  and  lot  No.  107  Tenth 
street  deeded  the  defendant  by  her  father,  George  R.  Macartney.  It  is 
contended  that  at  the  time  he  executed  the  deed  in  question  he  was 
mentally  incompetent  to  transact  business,  and  his  mind  so  affected  by 
disease  as  to  render  him  incapable  of  making  a  valid  convqrance.  Mr. 
Macartney  was  at  the  time  of  the  transaction  in  question  a  man  of  about 
70  years.  He  had  been  suffering  for  a  considerable  time  with  a  peculiar 
form  of  diabetes  which  had  greatly  impaired  his  physical  powers.  The 
evidence  of  those  who  lud  the  best  opportunity  of  observing  him  seems 
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to  be  that  it  had,  to  a  degree  at  least,  changed  his  diaracter  and  gen- 
eral disposition.  I  think  the  evidence  pret^  clearly  establishes  the  fact 
that  he  had  become  more  or  less  changeable  and  irritable;  that  he  used 
to  get  up  from  his  bed  and  wander  about  the  house  in  the  nighttime, 
and  on  occasions  was  found  lying  in  the  bath  tub,  which  he  was  induced 
to  leave  with  some  difficulty ;  that  the  pending  action  brought  against 
him  by  Chilson  greatly  exercised  and  worried  him,  and  he  imagined  the 
suit  uncalled  for  and  unjust,  and  thotight  it  an  effort  on  Chiison's  part 
to  ^  his  property  away  from  him.  The  facts  do  not  seem  to  have 
justified  his  fears  or  suspicions.  He  apparency  feared  approaching 
poverty.  He  appears  to  have  become  taort  or  less  melandiolic  and 
morose  in  his  mind,  and  was  given  to  brooding.  This  transactim  took 
place  on  the  23d  day  of  June.  He  died  on  the  8th  day  of  July  follow- 
ing. The  disease  from  which  he  was  suffering  had  prc^ressed  so  far 
that  within  a  few  days  after  the  deed  in-  question  was  given  he  took 
to  his  bed,  and  was  never  up  again.  The  general  nature  of  his  disease, 
its  tendency  as  affecting  the  mind  of  the  patient,  and  the  nearness  of 
the  transaction  to  the  time  of  death,  have  impressed  the  court  that, 
while  Mr.  Macartney  could  not  perhaps  be  technically  termed  insane, 
nevertheless  disease  and  business  troubles  so  affected  his  mind  and 
judgment  that  he  could  hardly  be  deemed  responsible  for  his  acts. 

It  is  not  claimed  that  any  consideration  for  tiie  oonveyance  passed 
at  the  time  of  the  execution  of  the  deed  beyond  the  dollar  expressed, 
and  the  mcmcy  previously  advanced  by  the  defendant  and  the  promise 
to  care  for  him  as  long  as  he  lived.  All  these  amounts  were  grossly 
inadequate  consideration  when  compared  with  the  value  of  the  prop- 
erty. While  Mr.  Macartney  had  a  perfect  right  to  deed  the  property 
to  his  daughter  for  nothing,  nevertheless,  if  while  so  doing  he  was 
suffering  from  such  unnatural  mental  conditions  that  he  was  unable  to 
fully  and  fairly  know  and  appreciate  his  acts  and  their  consequences, 
tiien  the  defendant  ought  not  to  continue  to  hold  the  property.  The  ex- 
act nature  and  extent  of  the  mental  impairment  of  Mr.  Macartney  is 
not  easily  to  be  determined.  It  is  only  fair  to  say  that  some  of  his 
neighbors  and  acquaintances  observed  none.  The  evidence  produced 
shows  a  case  of  mental  weakness  where  the  operations  of  the  mind  ap- 
pear to  have  been  far  from  normal.  In  such  cases  the  law  imposes  up- 
on the  person  recwving  the  benefit  of  the  conveyance  the  burden  of 
showing  the  perfect  fairness  of  the  transacti<xi  and  the  capacity  of  the 
other  party.  Pomeroy's  Equity  Jurisprudence,  §  947 ;  Shakespeare  v. 
Markham,  72  N.  Y.  400;  Cowee  v,  Cornell,  75  N.  Y.  91,  31  Am.  Rep. 
488 ;  Nutting  v.  Pell,  11  App.  Div.  55,  42  N.  Y.  Supp.  987.  We  do  not 
think  the  defendant  in  this  case  has  met  these  requirements.  At  the 
same  time,  we  attribute  no  purpose  on  her  part  to  defraud  her  father  or 
her  sisters  in  the  transacticoi,  but  simply  hold  that  at  the  time  of  the 
giving  of  the  deed  by  her  father  we  believe  he  was  not  entirely  mental- 
ly responsible  for  his  acts,  and,  as  the  consideration  was  inadequate,  we 
think  the  transaction  should  not  stand.  The  fact  that  the  grantor 
George  R.  Macartney  was  not  wholly  responsible  for  his  acts  relieve^ 
him  from  the  consequences  of  having  voluntarily  deeded  away  his  prop- 
erty to  hinder  and  delay  creditors. 
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These  osnsiderations,  however,  have  no  application  to  the  case  of 
Mrs.  Macartney,  and,  as  to  the  houses  and  lots  conveyed  by  her,  the 
transactions  are  sustained  and  the  grantee  held  to  have  acquired  an 
absolute  and  unqualified  title  in  the  premises.  As  to  the  parcel  No.  107 
Tenth  street,  the  same  should  be  declared  to  be  held  in  trust  by  the 
defendant  and  for  the  two  plaintiffs  in  this  action.  An  accounting  of 
the  rents  and  profits  of  this  parcel  should  be  had,  in  which  the  defend- 
ant, of  course,  should  be  allowed  any  and  all  sums  paid  by  her  by  way 
of  reduction  of  the  mortgage  on  said  premises,  as  well  as  for  taxes, 
repairs,  and  insurance  on  the  same.  As  the  plaintiffs  and  the  defend- 
ant have  each  partially  succeeded  in  tiiis  actitMi,  no  costs  are  to  be  al- 
lowed to  either  party  as  against  the  other.  Let  judgment  be  entered 
accordingly. 


PEOPLE  ex  reL  8T0RBT  v.  BDTLDB,  Tenement  Hoiue  Oom'r. 
(Supreme  Court,  An>ellate  Dlvldon,  First  Department  February  7,  1008.) 

1.  MuNioiPAi.  OoRPOUTioNS  —  Otfioebs  —  Civil  Sebvict  —  Iia.w8  —  Rehovai. 

FBOU  OFncB— Heabino. 

Laws  1899,  p.  809,  c.  370,  i  21.  as  amended  by  Laws  1901,  p.  1694,  c. 
697,  proTldea  that  no  person  holding  an  employment  In  a  municipality  who 
shall  have  served  the  time  required  In  tbe  volunteer  Are  department  of  a 
dty  shall  be  removed  except  aftca-  a  hearing.  Laws  1900,  p.  1117,  c.  i4», 
confers  on  a  member  of  a  volunteer  fire  company,  deprived  of  bis  right 
to  B^e  bis  fnll  term  as  such,  an  honorable  discharge  and  the  rlgbts 
granted  to  a  volunteer  fireman.  Charges  were  made  against  an  employ4 
of  tbe  tenement  bouse  department  and  be  offered,  as  proof  that  he  was  a 
volunteer  fireman,  a  certified  copy  of  an  Instrument  on  file  wltb  the  derfe 
of  a  county,  signed  by  various  persona  calling  themselves  officers  of  the 
company,  and  certifying  tbat  tbe  employ^  was  an  active  member  of  tbe 
company.  Held,  that  the  commissioner  of  tbe  tenement  bouse  depart- 
ment was  not  bound  to  accept  the  copy,  snd  could  question  tbe  emphqrs 
as  to  bis  serrices,  and  cm  tbe  emph^'s  rtfnsal  to  answer  the  commisslonsr 
was  Justified  In  refusing  to  accord  bim  a  trial  on  the  charges. 

2.  CBBTIOBARI— REnTBH— GOIfOLtTSXVXHnBS. 

On  certiorari  to  review  the  removal  of  an  employe  In  a  city  department 
without  a  bearing,  as  provided  by  the  dvU  service  laws,  the  question  must 
be  determined  entirely  on  the  return,  and  tbe  auctions  In  the  petition 
cannot  be  considered ;  and  if  the  return  Is  Insnffldent  the  remedy  of  the 
relator  Is  to  ask  the  court  to  require  a  further  return. 

8.  MURniPAL  OOBFOKAnOirs— C^CEBS— BXHOVAIh 

An  employe  In  the  ten«nent  house  department  was  charged  with  vio- 
lating the  city  charter  by  reporting  that  an  order  had  been  complied  with, 
while  a  subsequent  report  by  an  inspector  stated  that  the  order  bad  not 
been  compiled  with.  The  employ^  answered  tbat  the  chaise  did  not  state 
sufflclott  fads,  and  that  tbe  commissioner  of  the  tenement  house  de- 
partmmt  was  without  Jurisdiction  to  try  him.  The  ouployA  iras  also 
charged  with  violating  a  rule  ot  tbe  department  and  with  entering  a 
saloon  on  a  designated  date.  He  answered  by  alleging  that,  as  no  date 
was  set  forth  In  the  speclflcatlona,  he  bad  not  snffldent  information  to 
reply  thereto,  and  by  denying  tbe  allegation  about  entering  a  saloon  on 
the  designated  date,  ^e  employe  was  not  entitled  to  a  trial.  Held, 
that  the  commissioner  was  Justified  In  removing  him  on  bis  refusal  to 
make  explanation  as  to  the  chsrges. 

Certiorari  by  the  people,  on  the  relation  of  Arthur  D.  Storey,  against 
Edmund  J.  Butler,  as  commissioner  of  the  tenement  house  department 
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of  the  city  of  New  York,  to  review  the  removal  of  the  relator  as  in- 
spector 01  tenements  of  the  tenement  house  derartment.  Dismissed. 

Argued  before  PATTERSON,  P.  T.,  and  INCSIAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Andrew  H.  SooUe^  for  relator. 
Theodore  ConnOly,  for  respondent. 

INGRAHAM,  J.  The  relator  was  an  employ*  of  the  tenement 
house  department  of  the  city  of  New  York.  Charges  having  been 
made  against  him,  he  was  served  with  a  copy  tfiereof,  and  notified 
that  he  would  be  accorded  a  hearing  on  the  said  charges  at  a  time 
and  place  named.  Hw  rdator  was  tdso  notified  that  he  would  be  re- 
quired to  show  by  legal  proof  &at  he  was  entitled  to  a  hearing  which 
die  civil  service  law  accords  veteran  firemen.  When  these  charges 
were  brought  cm  for  hearing,  the  relator  appeared  <»unsei  and  oifer- 
ed  in  evidence,  as  proof  of  the  fact  that  he  was  a  volunteer  fireman 
and  entitled  to  a  hearing  as  such,  a  paper  which  purported  to  be  a  cer- 
tified copy  of  an  instrument  on  file  in  the  office  of  the  clerk  of  Rich- 
mcHid  coun^.  This  instrument  was  signed  by  various  persons,  call- 
mg  themselves  president,  foreman,  treasurer,  and  secretary,  which 
certified  that  the  relator  was  elected  an  active  member  of  a  hook  and 
ladder  company  at  New  Brighton,  Staten  Island;  that  he  had  faith- 
fully performed  his  duties  as  an  active  volunteer  fireman  in  sud 
company,  and  was  a  member  in  good  standing  in  said  company  on 
October  1,  1905,  the  date  of  the  extension  of  the  paid  fire  depart- 
ment to  the  fire  district  protected  by  this  company.  When  thfs  in- 
strument was  offered  to  the  commissioner,  he  stated  that  he  did  not 
accept  the  certificate  as  final  or  conclusive  evidence,  and  the  relatc»*'s 
counsel  then  stated  that  that  was  all  tiie  evident  die  relator  had  to 
offer,  lite  rel&tor  was  then  sworn  as  a  witness  by  the  commissioner, 
and  asked  questions  as  to  his  serviw  in  this  Richmond  Hook  &  Lad- 
der Company,  No.  4,  which  questicHis  the  relator  refused  to  answer. 
"Whereupon  the  commissioner  decided  that  this  certificate  was  not 
satisfactory  evidence  as  to  the  relator  being  a  veteran  fireman,  and  that 
therefore  he  would  not  be  accorded  the  trial  to  which  he  would  have 
been  entitied  had  he  proved  that  he  was  a  veteran  fireman.  He  was, 
however,  allowed  an  opportunity  of  making  an  explanation  as  to  the 
charges  against  him,  which  he  refused  to  do,  and  the  commissioner 
thereupon  removed  him. 

The  only  question  presented  upon  this  ai»>eal  is  whether  th6  com- 
missioner was  bound,  upon  the  production  of  this  certified  copy  of  the 
certificate  on  file  with  the  cleik  of  Richmond  county,  to  accord  the 
relator  the  trial  provided  for  by  section  21,  c.  370,  p.  809,  of  the  Laws 
of  1899,  as  amended  by  chapter  697,  p.  1694,  of  the  Laws  of  1904. 
The  provisions  authorizing  a  certificate  to  be  filed  in  the  county  of 
Kings  in  relation  to  volunteer  fire  companies  in  certain  towns  in  that 
county  did  not  apply  to  Richmond  county.  There  is,  however,  a  pro- 
vision in  diapter  ^9,  p.  1117,  of  the  Laws  of  1900,  which  would 
entitle  a  member  of  a  volunteer  fire  company  or  association  who  had 
been  deprived  of  the  right  to  serve  his-iull  term  as  a  volunteer  fireman 
108  N.r.B.— M 
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to  a  full  and  honorable,  discharge  and  all  the  riehts  and  privileges 
now  granted  by  law  to  a  volunteer  fireman  who  has  served  as  such 
the  time  required  tnr  law,  and  authcuizii^  the  trustees  or  the  officers 
of  such  volunteer  fire  department  or  volunteer  fire  engine  and  hook 
and  ladder  company  to  file  in  the  office  of  the  clerk  of  the  county 
in  which  such  department  or  company  is  located  a  list  containing  the 
names  of  every  person  who  was  a  member  of  the  volunteer  fire  depart- 
ment or  company  who  is  entitled  to  an  exemption  certificate  in  accord- 
ance with  the  provisions  of  the  act,  and  the  county  clerk  was  au- 
thorized to  sign  and  deliver  exemption  certificates  provided  for  in  the 


list  filed  with  him.  as  aforesaid.  There  is  no  provision  cited  which 
makes  tiiis  certificate  of  the  county  clerk  either  competent  or  con- 
clusive evidence  of  the  truth  of  the  facts  therein  stated,  and  there  is 
certainly  nothing  in  the  statute  which  prevMited  the  defendant  frtmi 
disproving  the  truth  of  the  facts  stated  in  this  certificate  filed  with  the 
county  clerk,  or  the  statement  in  the  certificate  of  the  county  clerk  that 
the  relator  was  entitled  to  all  the  exemptions  and  privileges  granted 
to  volunteer  firemen  upon  the  disbandment  of  tiieir  companies  on  the 
extension  of  the  paid  system  to  the  territory  protected  by  them. 

Assuming  that  the  production  of  this  certificate  by  the  relator  was 
s(xne  evidence  as  to  his  right  to  claim  the  privil^^  secured  to  an 
exempt  fireman,  I  think  the  commissioner  clearly  had  the  right  to  dis- 
prove the  statements  contained  in  this  certificate,  and  to  show  that  the 
relator  never  was  in  good  faith  a  member  of  this  volunteer  hook  and 
ladder  company,  and  had  a  ri^t  to  call  tiie  relator  and  examine  him 
as  to  his  membership  in  the  company.  The  relator,  having  been  call- 
ed and  sworn  by  the  conunissioner  for  ^t  purpose,  refused  to  an- 
swer any  questions  put  by  the  commissioner  in  relation  to  his  service 
in  the  company,  and  refused  to  make  any  explanation  in  relation  to 
the  charges  preferred  against  him.  The  relator  was  gftren  notice  by 
the  commissioner  that  his  right  to  the  privileges  accord^  to  an  exempt 
fireman  was  questioned,  that  the  commissioner  was  examining  the  ques- 
tion as  to  his  right  to  such  privileges,  and  asked  him  questions  in 
relation  to  his  services  in  order  to  determine  whether  or  not  he  was 
entitled  to  such  right.  This  certainly  was  not  an  exorbitant  claim  for 
the  commissioner  to  make.  He  was  required  to  determine  whether  the 
relator  was  entitled  to  the  privileges  of  an  exempt  fireman,  and  to  make 
such  determination  he  could  ascertain  the  facts  as  to  the  relator's  mem- 
bership in  the  fire  company  and  his  services  as  a  fireman.  The  refusal 
of  the  relator  to  testify  as  to  such  facts  as  were  necessary  to  enable  the 
commissioner  to  ascertain  whether  or  not  he  was  in  good  faith,  at  the 
time  the  charges  against  him  were  to  be  disposed  of,  entitled  to  the 
privileges  of  an  exempt  fireman,  justified  the  defendant  in  refusing  to 
accept  this  certificate  as  conclusive.  The  commissioner  had  before  him 
a  paper  purporting  to  be  signed  by  several  persons  who  described  them- 
selves as  the  president,  foreman,  secretary,  and  treasurer  of  an  or- 
ganization called  a  "hook  and  ladder  company,"  and  that  was  all. 
There  was  no  evidence  that  this  hook  and  ladder  company  had  been 
legally  organized,  or  that  these  persons  who  signed  this  certificate  were 
officers  of  any  legally  organized  fire  company.  Nothing  appeared,  ex- 
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cept  a  certified  copy  of  an  instrument  filed  in  the  office  of  the  county 
clerk,  with  a  certificate  of  the  county  clerk  based  thereon. 

To  say  that  a  public  officer,  who  was  required  to  determine  whether 
this  certificate  proved  the  fact  of  the  relator's  right  to  a  privilege  as  a 
member  of  a  volunteer  fire  association,  had  no  right  to  make  any  in- 
quiries in  relation  to  the  legal  existence  of  the  fire  company,  the  of- 
ficial position  of  those  signing  the  certificate,  or  the  facts  in  relation  to 
the  membership  of  the  person  daimin?  the  exemption  because  of  his 


mercy  of  every  employe  who  saw  fit  to  claim  that  he  was  connected 
with  one  of  these  volunteer  fire  companies,  and  would  prevent  such 
public  officer  from  inquiring  into  the  good  faith  of  the  claim  to  ex- 
emption and  the  actual  membership  in  a  company  coming  within  the 
statute.  The  refusal  of  the  relator  to  make  any  answers  to  the  ques- 
tions put  to  him  by  the  commissioner — questions  which  I  think  were 
perfectly  proper  to  enable  the  commissioner  to  determine  the  validity 
of  his  claim  to  exemption — justified  the  commissioner  in  rejecting  the 
certificate  as  insufficient  to  prove  the  facts  of  the  relator*s  membership 
in  this  fire  company,  and  justified  the  ccxnmissioner  in  requiring  from 
the  relator  an  explanation  of  the  charges  preferred  against  him,  and 
not  according  him  a  trial  of  the  charges.  This  question  must  bis  de- 
termined entirely  upon  the  return,  as  the  allegations  in  the  petition  can- 
not be  considered.  If  the  return  was  not  sufficient,  the  relator's  rem- 
edy was  to  ask  tiiat  the  court  require  Ac  defendant  to  make  a  further 
return. 

In  connection  with  this  application,  attention  should  be  called  to  the 
nature  of  the  answer  of  the  relator  to  the  charges  made  against  him. 
By  the  first  charge  the  relator  was  accused  of  violating  a  section  of 
the  charter  of  the  city  of  New  York  by  reporting  that  order  No.  82 
had  been  complied  with  in  the  premises  No.  409  East  Twenty-Fourth 
street,  whereas  a  subsequent  report  by  an  in^ctor  states  tiiat  such 
order  No.  8S  had  not  been  complied  with.  The  only  answer  of  the 
relator  to  that  charge  was  that  the  specification  does  not  set  forth 
facts  sufficient  to  constitute  an  offense,  and  that  the  commissioner  of 
the  tenement  house  department  is  without  jurisdiction  to  try  or  de- 
termine the  question  whether  the  section  had  been  violated  by  the 
relator.  The  second  charge  was  that  the  relator  had  violated  rule  11 
of  the  rules  and  regulations  of  the  tenement  house  department,  and 
had  violated  rule  9  of  such  rules  and  regulations  of  the  tenement  house 
department  by  entering  a  barroom  or  drinking  saloon  on  the  morning 
of  December  22,  1906.  In  his  answer  to  the  second  charge  the  relator 
alleged  that,  as  no  date  is  set  forth  in  the  specifications,  he  has  not  suf- 
ficient information  to  enable  him  to  ptoptrly  reply  thereto,  and  denies 
the  allegation  about  entering  the  barroom.  Thus  the  only  denial  of 
the  relator  to  any  of  these  (£arges  was  that  charging  him  with  enter- 
ing a  barroom  or  drinking  saloon  on  the  morning  of  December  22, 
1906.  If  these  answers  are  to  be  considered,  they  contain  no  denial 
of  the  charges,  except  in  relation  to  entering  a  saloon.  The  nature  of 
the  answers  to  the  charges  made  against  the  relator  explain  the  sub- 
sequent proceeding.  He  was  endeavoring  to  put  the  commissioner  in 
such  a  position  that  he  could  procure  a  reinstatement  on  appeal,  or  in 
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this  proceeding,  rather  than  in  good  faith  answer  the  charges,  so  as 
to  submit  to  the  ccHnmissioner  nie  question  as  to  his  guilt  or  inno- 
cence. I  think,  therefore,  that,  as  the  defendant  was  entitled  to  call  on 
this  relator  for  a  statement  in  relation  to  his  connection  with  this  vol- 
unteer fire  organization,  the  refusal  of  the  relator  to  answer  any  ques- 
tions in  relation  to  his  membership  therein  justified  the  conimissi<Mier 
in  declining  to  accept  this  unidentified  certificate  as  proof  of  the  facts 
therein  stated,  and  justified  the  commissioner  in  proceeding  as  he  did. 

The  writ  should  therefore  be  dismissed,  and  the  proceedings  affirm- 
ed, with  $50  coste  and  disbursements.  Alt  concur. 


HULLBR  T.  MANHATTAN  BT.  CO.  et  aL 
(Supreme  Oonrt,  Aj^Ilate  DlTlelon,  First  Departmoit   FAmary  21,  1003.) 

1.  Advebsx  Possission— DnuTxon  and  Continuity  of  PossESSiON—DSiLTH 

or  FOBHBB  OWNBB— MiNOB  HEIB8. 

An  adverse  possession  commendng  In  tbe  lifetime  of  the  ancestor  cod- 
tlanes  to  run  against  the  heir,  though  he  warn  an  infant  when  his  rl^ 
to  sne  to  reooror  poaseeston  commenced. 

[EH.  Note. — ^For  caaee  In  point,  see  Cent  Dig.  toL  1,  Adraie  Pon» 
Blon,  I  274.] 

2.  BXUAINDBBa— AOTIONfl  BT  BXICAINDEBICBN— INJUBT  TO  THX  INHESITANOE. 

Under  1  Rev.  St.  (Ist  Ed.)  p.  TOO.  pt.  2,  c  1.  tit  5,  f  8,  proTldlng  that  a 
person  seised  of  an  estate  in  remainder  or  reversion  may  maintain  an  ac- 
tion of  waste  or  trespass  for  an  lojnty  done  to  the  inheritance,  notwith- 
standing an  intenrenlng  estate  for  life  or  years,  and  Code  CiT.  Pcoc.  | 
1666,  providing  that  a  person  eels^d  of  an  estate  in  remainder  or  reversion 
may  maintain  an  action  founded  on  an  injury  to  the  Inheritance,  notwith- 
standing an  Intervening  estate  for  life  or  fbr  years,  an  action  for  Injuries 
to  abutting  property  caused  by  the  coDstmctlon  and  operation  of  an  ele- 
vated railway  In  a  street  may  be  maintained  by  remaindermen  of  the  prop- 
erty. 

3.  iNTANTs— Actions— GiTABDiAN  An  I/inoc. 

An  Infant  owner  of  real  property  abutting  on  a  street  may  maintain  bf 
guardian  ad  litem  an  action  for  damages  to  the  property  resulting  from 
the  constmctlon  and  operation  of  an  elevated  railway  In  the  street. 

4.  LnoTATioN  ov  Actions— OoupuTATioN  or  Fkbiod  or  IdUTATioN— Pebsonal 

DlBABILITIKe— InPANCT. 

Code  av.  Froc  |  875,  provides  that  if  a  person  who  might  maintain  an 
action  to  recover  real  property,  etc.,  Is,  when  his  cause  of  action  first  ac- 
crues, within  the  age  of  21  years,  the  time  of  such  a  disability  Is  not  a 
part  of  tbe  time  limited  In  this  title  for  commencing  the  action,  except  that 
the  time  so  limited  cannot  be  cat^kded  more  than  10  years  after  the  dis- 
ability ceases.  Held  that,  where  a  TAgtit  of  actttm  against  an  elerated 
railway  for  Injuries  to  property  abutting  on  a  street  resulting  from  the 
construction  and  operation  of  the  railway  In  the  street  accrued. on  Decem- 
ber 80,  1878,  to  infant  owners  of  the  property,  the  oldest  of  whom  became 
of  age  August  20,  3881,  the  right  to  bring  tbe  action  was  not  on  Febru- 
ary 21,  1899,  barred  t^  the  20-year  statute  of  Itmltatlwis. 

[Bd.  Note.— For  eases  In  point;  see  Orat  Dig.  voL  88,  Umltatlon  ot  Ac- 
tions, i  892.1 

6.  AnVBBSB  POSSBSSION— ELBVATID  RAIUtOADS. 

Title  by  prescription  to  easements  of  abutting  owners  ajniropriated  by 
the  structure  of  an  elevated  railroad  and  the  nse  thereof  may  be  obtained 
adverse  possessim  for  20  years. 
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&•  EuiziERi  DoKAin— BnoDiBi  or  Ownu  of  FBOPUTT—PnBoiusB  noic 

OWHXB  AnSB  TAKinO  OB  IhJCBT— QLKVATBD  lUlLBOADB. 

The  purchaser  of  property  abutting  on  a  street  acquired  the  right  bf  bla 
grantor  to  maintain  an  acti<m  against  an  elevated  railway  for  damages 
to  the  property  resulting  from  the  nnauthorlsed  construction  and  operation 
of  the  railway  In  the  street 

LBd.  Note.— For  cases  In  point,  see  Cent  Dig.  toL  18,  Bmlnent  Domahi, 
H  407-400.] 

Appeal  from  Special  Term. 

Action  by  Clemens  MuUer  against  the  Manhattan  Railway  Com- 
pany and  another.   From  a  judgment  (102  N.  Y.  Supp.  464)  entered 
on  a  decision  granting  an  injunction,  alternative  on  the  payment  of  , 
the  damages  caused  by  defendant's  elevated  railroad  to  plaintiff's 
property,  defendants  appeal  Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  I^AUGH- 
UN,  CLARKE,  and  HOUGHTON,  JJ. 

Charles  A.  Gardiner  (Theodore  !«.  Waugh,  of  coimsel),  for  appel- 
lants. 

W.  G.  Peckham,  for  respondent 

CLARKE,  J.  This  action  was  commenced  on  the  21st  day  of  Feb- 
ruary, 1899.  The  operation  of  the  road  opposite  the  premises  in 
question  was  begun  on  the  30th  day  of  December,  1878.  Plaintiff  ac- 
quired title  in  June  8,  1891,  by  a  referee's  deed  in  an  action  in  par- 
tition entitled,  "Joseph  Lang  v.  Caroline  Andre  and  Others,"  In 
April,  1868,  John  I^g  acquired  title  to  the  premises  in  suit  suid  died 
January  30,  1876,  leaving  a  will  by  which  he  devised  the  premises  to 
his  widow  to  be  used  and  enjoyed  by  her  during  the  terms  of  her 
natural  life  or  widowhood,  and  from  and  immediately  after  her  de- 
cease, or  after  her  marrying  again,  he  bequeathed  and  devised  said 
premises  to  his  children  or  their  descendants,  to  be  equally  divided 
between  them,  share  and  share  alike,  the  descendants  of  any  deceased 
child  or  children  taking  the  share  of  such  deceased  child  or  children, 
if  living.  He  left  surviving  him  his  widow  and  six  children,  all  in- 
fants. The  widow  married  one  Andre  oa  June  27,  1888.  The  dates 
of  the  t»rths  of  said  infant  childrra  were  as  follows :  Frederica,  Aug- 
gust  20,  1860;  Caroline,  July  17,  1864;  Joseph  G,  June  30,  1866; 
Charles,  September  4,  1868 ;  William,  October  18,  1870 ;  John,  Decem- 
ber, 1874.  Said  Charles  died  in  1897.  William  in  1901,  and  John  in 
1875.  When  the  cause  of  action  accrued  on  December  30,  1878,  title 
was  in  the  widow  as  life  tenant,  and  the  children  as  remaindermen. 
The  cause  of  action  accrued  on  December  30, 1878,  and,  the  action  hav- 
ing been  commenced  on  the  21st  day  of  February,  1899,  more  than  20 
years  had  elapsed.  Hindley  v.  Manhattan  Ry.  Co.,  186  N.  Y.  336, 
78  N.  £.  276,  held  that,  where  it  appears  that  the  railroad  companies 
acting  under  legislative  and  municipal  grants  giving  them  actual  au- 
thority to  erect,  maintain,  and  operate  an  elevated  railroad  in  the 
street  upon  which  the  plaintiff  was  an  abutting  owner,  and  apparent 
authority  to  appropriate  the  easements  of  abutting  owners  to  the  ex- 
tent that  such  a  structure  and  the  use  thereof  necessarily  involve,  en- 
tered such  a  street,  without  leave  or  license  ^om  the  plaintiff,  took 
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open  hostile  and  absolute  possession  of  his  easements  of  light,  air, 
and  access  by  building  a  huge  and  permanent  structure  of  iron  in  the 
street  in  front  of  his  premises,  which  has  been  exclusively  and  con- 
tinuously maintained  and  used  by  the  company  for  the  purposes  of  an 
elevated  railroad  for  a  period  of  more  than  20  years,  the  company 
has  acquired  by  prescription  an  absolute  title  to  such  easements  which 
constitutes  a  complete  l»r  to  the  recovery  and  relief  demanded  by  the 
plaintiff. 

In  Scallon  v.  Manhattan  Railway  Co.,  185  N.  Y.  859,  78  N.  E.  284, 
it  was  held  that  adverse  possession  and  prescription  being  closely  re- 
lated, the  former  regulated  by  statute  and  the  htter  by  common  law, 
the  effect  of  infant  upcm  title  by  prescription  is  analagous  to  that 
upon  title  by  adverse  possession  under  the  statute  of  limitations.  If 
infancy  exists  when  a  cause  of  action  first  accrues,  the  time  for  com- 
mencing the  action  is  extended  for  a  certain  period  after  the  infant 
becomes  of  age.  If.  on  the  other  hand,  the  statute  has  begun  to  run 
against  the  ancestor,  it  is  not  interrupted  by  his  death  and  the  super- 
vening disability  of  his  heirs;  so  tiiat  an  adverse  possession  com- 
mencing in  the  life  of  the  ancestor  will  continue  to  run  against  the  heir, 
althouj^  he  was  an  infant  when  his  right  accrued.  On  the  30th  of 
December.  1878,  the  five  surviving  children  of  John  Lang  were  infants, 
and  were  vested  with  the  remainder  in  fee  of  this  property  under  the 
will  of  their  father,  subject  to  the  estate  of  their  mother  for  life  or 
while  unmarried.  At  that  time  a  cause  of  action  sprang  into  being  to 
the  children  for  the  injury  done  to  their  remainder  in  fee.  "A  person 
seised  of  an  estate  in  remainder  or  reversion  may  maintain  an  action 
of  waste  or  trespass  for  an  injury  done  to  the  inheritance,  notwithstand- 
ing an  intervening  estate  for  life  or  years."  1  Rev.  St  (1st  Ed.)  p. 
750,  pt.  2,  c.  1;  tit.  5,  §  8.  "A  person  seised  of  an  estate  in  remainder 
or  reversion  may  maintain  an  action  founded  upon  an  injury  done 
to  the  inheritance,  notwithstanding  an  intervening  estate  for  life  or  for 
years."  Section  1665,  Code  Gv.  Proc.  So  that,  notwithstanding  the 
intervening  life  estate  of  their  mother  and  in  no  way  dependent  Hiere- 
on,  an  action  rould  have  been  brought  and  maintained  by  the  children. 
Thompson  v.  M.  R.  Co.,  130  N.  Y.  360,  29  N.  E.  26'!:.  And  such  an 
action  could  have  been  brought  during  their  infancy  by  a  guardian  ad 
litem.  Walsh  v.  Brooklyn  Union  El.  R.  R.,  69  App.  Div.  389,  74  N. 
Y.  Supp.  1019.  As  entry  did  not  take  place  during  the  life  of  their 
ancestor — ^that  is  their  father — from  whom  they  took  title  Iw  will,  the 
adverse  possession  did  not  begin  to  run  during  his  lifetime.  The  oldest 
of  the  children,  Frederica,  luiving  been  born  August  20,  1860,  was  a 
little  over  18  years  of  age  when  die  cause  of  action  accrued.  Section 
375  of  the  Code  of  Civil  Procedure  provides  that; 

"If  a  person  wbo  might  malntalD  on  action  to  recorer  real  property,  or  tbe 
poasessIoQ  thereof,  or  make  an  entry,  or  Interpose  a  defense  or  couuterclalm. 
founded  on  the  title  to  real  property,  or  to  rents  or  services  out  of  the  same,  Is, 
when  bia  title  first  descends,  or  his  cause  of  action  or  rlsbt  of  entry  first  ac- 
cmea  •  •  •  within  the  age  <tf  21  years.  •  •  •  The  time  of  waxb  a  dls* 
nhillty  I>  not  a  part  of  the  time,  limited  in  this  title,  for  commencing  the  ac- 
tion, or  making  the  entry,  or  interposing  the  defense  or  counterclaim;  ezc^ 
that  the  time  so  limited  cannot  be  extended  more  than  ten  yean  aftw  the  dis- 
ability ccaaes  or  after  tbe  death  of  the  person  so  disabled." 
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The  appellants  claim  that  the  correct  method  of  computing  the  pe- 
riod of  limitation  is  to  allow  a  full  20  years  from  the  accruing  of  the 
cause  of  action,  then  to  note  the  date  when  the  "time  so  limited"  would 
expire,  if  no  disability  was  involved.  If  this  expiration  of  the  limita- 
tion falls  at  a  date  more  than  10  years  after  the  attainment  of  majority 
of  the  infant,  he  is  entitled  to  no  extension.  If  it  falls  at  a  date  less 
than  10  years  after  his  majority,  he  has  up  to  the  end  of  that  10  yeats' 
extension  of  time  in  which  to  commence  action.  Applying  that  in- 
terpretation of  the  statute  to  the  facts  of  this  case,  they  add  the  20 
years  to  the  date  of  the  accruinp^  of  the  cause  of  action,  Decanber  30, 
1878,  and  thereby  make  the  period  of  limitation  December  30,  1898,  if 
there  was  nothing  to  extend  it  As  on  that  date  Frederica  was  over 
38  years  of  age,  she  having  become  of  age  on  August'20,  1881,  she  had 
been  allowed  20  years,  and  over  10  years  had  elapsed,  after  her  disa- 
bility had  ceased  in  which  to  commence  the  action.  And  so  they 
claim  the  statute  of  limitations  had  fully  run.  This  method  of  compu- 
taticm  is  not  that  adopted  by  the  Court  of  Appeals.  As  I  understand 
the  rule  laid  down  by  that  court,  it  is  to  take  the  date  of  the  coming  of 
age  of  the  infant  as  the  starting  point.  To  that  date  add  20  years,  and 
from  that  ascertained  date  look  back  to  the  date  when  the  cause  of  ac- 
tion accrued,  and,  if  said  date  was  within  the  period  of  disability,  and 
not  more  than  10  years  prior  to  the  infant's  coming  of  age,  and  the 
suit  is  brought  within  20  years  after  its  coming  of  age,  the  statute  has 
not  run.   In  Howell  v.  Leavitt,  95  N.  Y.  617,  Judge  Finch  said: 

"It  IB  farther  contended  that  the  statute  of  limitations  barred  the  right  of 
Eioalae  M.  Howell.  The  facts  were  that  ahe  became  of  age  Decembw  81, 
that  lUrtwrts  got  posBesBlon  claiming  title  as  owner  March  IS,  1868,  and  the  ac- 
tion was  begun  November  7.  1ST8.  Hie  appellants'  constmctlon  of  the  Oode 
(section  68,  Code  Civ.  Proc.  1  875)  Is,  in  substance,  that,  where  there  Is  a  . dis- 
ability, the  action  must  be  brought  within  10  years  after  Its  termination;  and 
Louise  Howell,  having  reached  fnll  age  December  31,  1864,  had  only  until  De- 
cember 81,  1874.  in  which  to  sue.  The  effect  of  this  contention  would  be  to 
cut  down  the  20-year  limitation  to  a  little  over  16  years  by  reason  of  a  dls- 
abill^  of  Infancy.  In  a  case  where  the  cause  of  action  accrued  to  an  Infant 
20  years  of  age  the  limitation  would  be  cut  down  to  11  years ;  and  that  whldi 
was  Intended  tor  the  relief  and  benefit  of  a  person  nnder  dlaabllity  Is  made  to 
opmte  as  a  positive  injnry.  We  have  already  declined  to  adopt  that  con- 
stmctlon.  Aclcer  v.  Adcer,  16  Hun,  174 ;  Id.,  81  N.  Y.  14S.  The  exception  of 
the  Code  relates  to  the  extension  of  the  time  limited,  and  puts  restraint  only 
upon  that  extension.  It  means  that  the  disability  shall  not  add  more  than 
10  years  to  the  time  limited  after  the  disability  has  ended.  Practically,  in  a 
case  of  Infancy,  It  makes  the  extroue  possible  limitation  a  period  of  31  years. 
If  the  cause  of  action  accrues  to  an  Infant  on  the  day  of  Its  birth  for  21  years, 
the  nmnlng  of  the  statute  is  muipended,  tiien  It  begins  to  nm ;  but  the  time 
limited— that  Is,  the  20  years  coniddered  as  a  period— having  In  fkct  elaps- 
ed, it  is  an  extension  of  that  period  which  Is  in  progress,  and  the  excep- 
tion limits  that  added  time  to  not  inore  than  10  years  after  full  age;  that  ia, 
until  the  expiration  of  81  years.  But  for  the  exception  the  Infant  would  have 
had  41  years.  In  the  present  case  Louise  Howell  had  20  years  from  Decem- 
ber 31,  1864,  in  which  to  sue,  because  giving  her  the  full  time  of  20  years 
after  that  date  did  not  extend  the  whole  time  from  the  accruing  of  the  cause 
of  action  more  than  10  years  added  after  she  arrived  at  full  age.  Giving  her 
until  1884  made  the  whole  period  from  the  entry  of  Roberts  leas  than  27  jearii 
so  that  her  Infancy  extended  the  20  years,  the  time  limited,  only  about  7  years, 
and  so  did  not  violate  the  exception.  What  there  is  of  difficulty  in  the  sec- 
tion lies  in  the  phrase  'after  the  disability  ceases.'  That  relates  only  to  the 
ezttfided  dm^  and  has  no  effect  In  any  case  to  cut  down  or  lessen  the  Umlta- 
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tlon  Of  20  yeari.  To  that  the  party  is  alwaya  entitled,  and  In  case  of  a  Si*- 
ability,  to  as  much  more  as  the  period  of  disability  would  add,  except  that 
mch  aildttlon  most  not  be  loi^;^  than  10  years  added  after  the  dlBabUlt;  has 
ended." 

In  that  case  it  will  be  seen  that  Louise  Howell  being  21  in  1864,  and 
the  suit  having  been  begun  Novembu-  7,  1878,  she  was  about  35  years 
of  age  and  the  suit  was  held  to  have  been  properly  brought  2?  yeara 
after  the  cause  of  action  accrued. 

In  Darrow  v.  Calkins,  164  N.  Y.  603,  49  N.  E.  61,  48  L.  R.  A.  2t»9, 
61  Am.  St  Rep.  637,  Darrow  died  on  November  12, 1864,  leaving  two 
infant  children.  The  adverse  possession  commenced  October  18, 
1867.  The  infants  were  then  9  aiul  11  years  of  age,  respectively.  One 
became  of  age  in  1877  and  one  in  1879.  Taking  the  ddest  child  and 
adding'  20  years  from  tite  time  it  became  of  age  would  bring  the  date 
1897.  The  adverse  possession  was  in  1867, 30  years  prior  thereto.  The 
action  was  commenced  in  1894,  27  years  after  the  cause  of  action  ac- 
crued, and  when  the  infant  had  readied  the  age  of  38,  and  17  years 
after  he  became  of  age.  The  court  said : 

"The  plaintiffs  at  the  death  of  Darrow  were  Infants,  and,  although  thla  ao 
tlon  was  not  commenced  until  30  years  after  bis  death  or  until  15  years  after 
the  yonngw  of  the  plaintiffs  became  of  age,  it  seems  under  Howell  t.  Leavltt, 
00  N.  Y.  617,  the  plalntlfFs,  although  they  have  slumbeied  upon  their  rights 
during  an  adverse  possession  of  27  years,  were  not  barred  by  the  statute  of 
UfflltatlonB." 

In  Brown  v.  Doherty,  185  N.  Y.  383,  78  N.  £.  147, 118  Am.  St.  Rep. 
915,  the  facts  were  ^t  the  child  became  of  age  on  December  21, 
1889.  Adding  20  years  would  make  1909.  The  adverse  possession 
began  oa  August  5,  1878.  The  action  was  commenced  on  March  9, 
1902;  that  is,  over  23  years  after  the  cause  of  action  accrued,  an() 
when  the  diild  has  reached  the  age  of  32^^.  Judge  Gray  said : 

"It  becomes  unnecessary  to  discuss  the  question  of  whether  title  has  been 
gained  1)y  the  plalntlft  through  an  advOTse  possession  during  the  23  years  of 
her  occupation.  Upon  the  authority  of  Howell  t.  Leavltt,  05  N.  Y.  617,  It 
would  hardly  appear  that  the  facts  of  this  case  bring  the  defendants,  who  were 
InAintB  at  the  time  of  salev  wltiiln  the  provisions  of  aectlan  STB  of  the  Gods 
of  avll  Procednm" 

Applying  those  cases  to  that  at  bar.  we  find  that  Frederica  became 
of  age  on  August  20, 1881.  Twenty  years  thereafter  would  accrue  on 
August  20,  1901.  The  cause  of  action  accrued  December  30,  1878, 
so  that  giving  her  tmtil  1901  to  commence  her  action  would  have  made 
the  whole  period  from  the  time  the  cause  of  acti(»i  accrued  less  than 
23  years,  so  that  her  infancy  would  have  extended  the  20-year  period  of 
limitation  only  about  3  years,  and  so  not  vic^ated  the  exception.  The 
action  having  been  brought  on  February  21,  1899,  only  seven  weeks 
elapsed  over  the  20  years,  and,  of  course,  the  time  was  far  within  the 
ten  years  allowed. 

It  seems  clear  that  although  it  is  now  the  settled  law  of  this  state 
that  tftie  by  prescription  by  die  elevated  railroads  may  be  obtained  by 
adverse  possession  for  twenty  years,  and  that,  when  that  period  haa 
■  been  set  running  in  the  lifetime  of  the  ancestor,  it  is  not  suspended 
during  the  infancy  of  his  heirs  or  devisees,  yet  that  in  this  case  at  the 
time  the  cause  of  action  accrued,  the  remaindermen  being  infants,  the 
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exceptions  set  forth  in  section  376  of  the  Code  of  CivU  Pf ocedure  ap- 
ply, so  that,  when  this  action  was  instituted,  title  by  prescription 
against  said  infants  had  not  vested  in  the  defendants.  The  plamtiiT, 
having  purchased  at  a  partition  sale  these  infants'  property,  took  it 
with  ttie  rights  of  such  owners.  Papenheim  v.  Metrc^litan  El.  R.  R. 
Co.,  128  N.  Y.  436,  28  N.  E.  518,  13  L.  R.  A.  401,  26  Am.  Sl  Hep. 
486. 

No  question  is  made  upon  this  appeal  of  the  amounts  of  the  award. 
Judgment  should  therefore  be  affirmed,  with  costs  to  the  respondent. 
All  concur;  LAUGHUN,  J.,  in  result 

LAUGHtIN,  J.  (concurring).  I  agree  with  Mr.  Justice  CLARKE, 
that  the  judgment  is  sustained  by  Howell  v.  Lcavitt,  95  N.  Y.  617,  and  * 
the  decisions  fallowing  it ;  but  I  am  riot  prepared  to  approve  the  test 
which  he  applies  to  a  given  state  of  facts  to  determine  whether,  under 
the  construction  placed  by  that  decisicMi  on  the  provisions  of  section 
375  of  the  Code  of  Civil  Procedure,  the  statute  of  limitations  has  run, 
and,  were  the  question  open,  I  would  hold  that  the  recovery  is  right  as 
to  two-fifths  and  erroneous  as  to  three-fifths.  The  plaintiff  acquired 
title  to  the  premises  by  a  referee's  deed  in  partition  on  the  8th  c^Ly'of 
June,  1891,  prior  to  which  time  the  title  was  vested  in  five  children  of 
one  John  Lang,  who  died  on  the  30th  day  of  January,  1875,  leaving 
a  last  will  and  testament,  under  which  title  became  ultimately  vested  in 
them  as  tenants  in  common.  These  children  had  a  vested  remainder  on 
the  30th  day  of  December,  1878,  when  the  cause  of  action  for  the  tres- 
pass to  their  easements  set  forth  in  the  complaint  accrued.  The  young- 
est of  the  children  became  of  age  on  the  18th  day  of  October,  1891, 
and  the  second  youngest  on  the  14th  day  of  September,  1889.  The  ac- 
tion was  commenced  on  the  21st  day  of  February,  1899.  It  would  seem 
that  there  is  no  room  to  question  that  under  section  376  of  the  Code  of 
Civil  Procedure  an  infant  has  at  least  10  years  after  becoming  of  age 
to  commence  an  action  of  this  nature,  even  though  that  will  authorize 
bringing  the  action  more  than  20  years  after  the  cause  of  action  ac- 
crues. Therefore,  as  to  the  undivided  two-fifths  interest  in  the  prem- 
ises, which  was  vested  in  die  two  infants  who  became  of  age  within  10 
years  prior  to  the  commencement  of  the  action,  the  recovery  is  clearly 
r^ht,  and  should  be  affirmed.  The  other  three  infants  became  of  age 
on  the  20th  day  of  August,  1881,  the  17th  day  of  July,  1885.  and  tiSe 
30th  day  of  June,  1887,  respectively.  With  respect  to  the  three-fifths 
interest,  representing  the  interests  of  these  three  infants,  more  than 
10  years  elapsed  after  they  became  of  age  before  the  action  was  com- 
menced, and  it  was  not  commenced  within  20  years  after  the  cause  of 
action  accrued.  I  am  of  opinion,  therefore,  that  the  statute  of  limita- 
tions should  constitute  a  bar  to  the  recovery ;  but  I  reco^ize  that  this 
view  is  not  in  accord  with  the  decision  in  Howell  v.  Leavitt,  supra,  and 
the  cases  following  it.  I  think,  however,  that  all  of  the  views  expressed 
in  the  opinion  in  that  case  are  not  consistent,  and  that  the  rule  under- 
stood to  have  been  prescribed  thereby  is  not  in  accordance  with  the 
plain  provisions  of  the  statute,  but  the  legal  profession  and  the  courts 
have  encountered  great  difficulty  in  understanding  and  applying  that 
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decision.  The  opinion  shows  that  the  decision  was  made  for  the  pur- 
pose of  securing  to  an  infant  in  all  cases  the  benefit  of  the  statute  of 
limitations  of  30  years ;  it  apparently  having  been  strenuously  contend- 
ed that  the  statute  should  be  so  construed  that  an  infant,  in  no  event, 
should  have  more  than  10  years  after  arriving  at  his  majority,  even 
thouj^h  Uiis  would  not  give  him  in  all  both  durin^infanc^  and  majority 
the  full  period  to  which  adults  are  entitled.  The  opinion  does  not 
show  that  the  court  considered  any  other  question,  or  that  a  construc- 
tion which  would  give  the  infant  in  all  cases  at  least/ 20  years,  the  same 
as  an  adult,  and  in  every  case  at  least  10  years  after  attaining  his  ma- 
jority was  even  suggested.  I  am  impressed  with  the  conviction  that 
a  different  construction  of  section  375  would  more  certainly  carry 
into  effect  the  intention  of  the  Legislature,  and  establish  a  rule  which 
could  be  more  easily  understood  and  more  readily  applied.  The  pnn 
visions  of  section  376.  so  far  as  material,  are  as  follows : 

"The  time  of  mcb  disability  Is  not  a  part  of  the  time,  limited  In  this  title, 
for  commencing  the  action,  or  making  the  entry,  or  InterpoHlDg  the  defuse  or 
oounterclalm ;  except  that  the  time  bo  limited  cannot  be  extended  more  than 
ten  years,  after  the  dliability  ceasei.'' 

The  confusion  has,  T  think,  arisen  over  regarding  the  statute  of  lim- 
itations as  wholly  suspended  during  the  infancy.  That  is  not  what  the 
Legislature  has  prescribed.  By  this  construction  no  force  or  effect  is 
given  to  the  significant  word  "except,"  and  the  words  following  it, 
which  (qualify  tihe  phrase  that  the  time  of  the  disability  is  not  a  part 
of  the  time  prescribed  in  the  statute  of  limitations.  It  is  quite  evident, 
I  think,  that  this  section  should  be  construed  as  if  it  read  as  follows : 
"The  time  of  such  disability,"  namelyi  the  period  of  infancy  after  the 
cause  of  action  has  accrued,  "is  not  a  part  of  the  time  limited  in  this 
title,"  namely,  the  20  years  for  commencing  the  action,  "except  that 
the  time  so  limited,"  namely,  the  20  years  "cannot  be  extended  more 
than  ten  years  after  the  disability  ceases."  There  is  nothing  here 
which  would  necessitate  an  abridgment  of  the  full  period  of  20  years 
in  any  case.  The  Legislature  dealt  only  w^ith  the  20-year  period  and 
an  extension  not  an  abridgment  thereof  The  intention  was  that  the 
20  years  should  be  so  extended  when  necessary  to  give  the  infant  in 
all  cases  10  years  after  arriving  at  the  age  of  21.  The  effect  of  the 
clause  inserting  the  exception  is  that  the  period  of  disability  is  not  a 
part  of  the  20  years,  excepting  in  those  cases  where,  by  excluding  the 
period  of  infancy,  the  20  years  would  be  extended  to  a  date  more 
than  10  years  subsequent  to  the  infant's  attaining  his  majority,  and 
in  such  case  the  period  of  infancy  shall  be  considered  to  the  extent  of 
limiting  the  time  to  10  years  after  the  infant  becomes  of  age.  The 
statute,  in  effect,  provides  that  the  period  of  infancy  shall  not  be  com- 
puted excepting  for  the  purpose  of  preventing  the  continuance  of  the 
limitation  for  a  period  of  longer  than  10  years  after  the  disability  ceas- 
es. The  word  "extended,"  as  here  used,  does  not  mean-  "added  to," 
but  it  is  used  synonymously  with  "continued."  It  does  not  contemplate 
the  addition  of  the  period  of  infancy  or  of  the  10  years  to  the  period 
prescribed,  but,  rather,  that  the  20-year  period  prescribed  shall  not 
be  so  further  extended  on  account  of  the  infancy  as  to  confer  the  right 
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to  bring  the  action  for  a  period  longer  than  10  years  after  the  infant 
becomes  of  age.  Realizing  that  these  views  are  not  in  accord  with  the 
rule  apparency  prescribed  in  Howell  v.  Leavitt,  supra,  and  followed 
in  some  subsequent  cases^  I  would  not  presume  to  voice  them  in  a  ma- 
jority opinion,  but  fbr  the  reasons  stat«i  I  feel  justified  in  presenting 
them  in  a  concurring  memorandum  in  the  hope,  with  which  I  know 
many  judges  and  members  of  the  bar  are  in  sympathy,  that  the  Court 
of  Appe^  may  cither  reconsider  the  question,  or  make  the  rule  in- 
tended to  be  announced  in  that  case  more  clear,  for  I  think  that  it  is' 
not  so  plain  or  readily  understood  as  a  rule  on  such  an  important  point 
should  be,  but,  on  the  contrary,  it  requires  most  careful  study  to  grasp 
it,  and  then  there  is  room  for  reasonable  doubt  as  to  its  application.  As 
I  understand  the  decision  in  Howell  v.  Leavitt,  supra,  the  court  did  not 
adopt,  as  the  method  of  determining^  whether  or  not  the  statute  lias 
run,  the  plan  suggested  in  the  majority  opinion,  of  starting  the  statute 
of  limitations  at  the  date  the  infant  attains  his  majority,  and  figuring 
back  from  the  date  thus  obtained.  It  seems  to  me  that  the  effect  of 
the  decision  is  that  the  statute  of  limitations  is  to  be  applied  from  the 
date  the  cause  of  action  accrues,  adding  to  that  date  the  statutory  pe- 
riod of  20  years,  applicable  alike  to  infants  and  to  adults,  and  adding 
to  the  date  thus  obtained,  if  the  infant  shall  then  have  attained  his 
majority,  and,  if  not,  then  adding  to  the  date  of  his  majority,  the  pe- 
riod of  disability  after  the  cause  of  action  accrues  to  the  entire  extent 
of  such  period,  provided  it  does  tiot  result  in  the  addition  to  the  20 
years,  asaumii^  the  20  years  to  expire  on  or  after  the  tnajori^  of  the 
infant,  or,  as  uready  indicated  to  the  date  of  his  majority  if  the  20 
years  expire  before  his  majority,  of  more  than  10  years  after  the  infant 
attains  his  majority,  and,  if  the  period  of  disability  be  more  than  10 
years,  then  by  adding  10  years  only.  This  evidently  means  that,  if  but 
for  the  provisions  of  section  375  of  the  Code  of  Civil  Procedure  here- 
in quoted  the  statute  of  limitations  would  run  against  an  infant  before 
he  attains  his  majority,  he  is  to  have,  after  attaining  his  majority,  an 
additional  period  equal  to  the  period  of  his  disability,  not  exceedingr 
howerer,  10  years,  within  which  to  bring  &e  action ;  and  that,  if  the 
statute  applied  from  Hie  date  the  cause  of  action  accrues  would  not 
run  until  after  he  attains  his  majority,  he  is  entitled  to  have  the  period 
of  his  disability,  not  exceeding  10  years,  added  to  the  time  when  the 
statute  would  otherwise  have  run.  The  practical  working  of  this  con- 
struction would  seem  to  be  that,  where  a  cause  of  action  accrues  in 
favor  of  an  infant  one  year  of  age  or  under,  he  has  10  years  after  at- 
taining his  majority  wiUiin  which  to  bring  the  action,  and,  if  over  one 
year  of  age,  he  has  20  years  from  the  time  the  cause  of  action  accrues 
and  die  period  of  his  disability  in  addition  thereto,  not,  however,  ex- 
ce^ing  10  years  in  any  case.  It  would  seem  that  a  more  just,  plain, 
and  practical  construction  would  be  that  all  infants  should  have  the 
full  beneiit  of  the  20-year  period  after  the  cause  of  action  accrues, 
the  same  as  an  adult,  and  of  such  additional  period  as  may  be  necessa- 
ry to  give  them  in  all  cases  10  years  after  attaining  their  majority,  and 
no  longer.  If,  however,  the  Howell  Case  is  to  be  deemed  the  settled 
construction,  I  think  that  the  rule  therein  intended  to  be  prescribed 
^ould  be  made  so  plain  and  dear  that  one  would  not  be  obliged  to 
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Study  and  weigh  it  before  being  able  to  properly  apply  it  Although 
we  are  all  agreed  in  the  case  at  bar  that  that  decision  requires  an  af- 
firmance, we  diflfer  as  to  the  method  of  applying  the  rule  to  a  given 
case  to  such  an  extoit  that  on  other  facts  we  arrive  at  different  re- 
sults. 


(67  MlBC.  Rep.  64.) 

PEOPLE  ex  Tel.  LA  CHICOTTTE  t.  STEVENSON,  Bridge  Com'r. 

(Supreme  Court,  Special  Term*  New  York  Ooiuit7.  December*  1907.) 

UuKioiFU,  GoBPOBAizonB— OmouiA— BuovAir— BmouTioii  —  EknoT  or 

Ordbb. 

By  a  peronptory  mandamuB  tiie  cOBunlssimm  ot  bridges  of  the  city  at 
New  York  was  ordered  to  restore  a  person  to  a  position  In  tbe  public 
•service.  The  erldence  showed  that,  tboagh  the  relator  had  been  nomlDally 
restored  to  tbe  poelti<xi,  he  had  been  assigned  to  none  ot  the  datlee  there- 
of, and  that  the  dntles  he  was  required  to  perform  were  not  appropriate 
to  the  office  to  which  be  had  been  restored,  field  tbat.  where  tbe  writ 
ccmimanded  relator  to  be  restored  to  tbe  position  fnun  which  he  was  un- 
lawfully discharged.  It  oontonplated  a  restoration  to  duties  similar  to 
those  performed  by  him  at  tbe  time  of  bla  dlscharie^  and  respondent 
would  be  required  to  assign  rdator  to  the  dntleo  which  attadied  to  tbe 
p08lti(m. 

Application  by  the  people,  on  the  relation  of  Henry  A.  La  Chicotte, 
to  punish  James  W.  Stevenson,  commissioner  of  bridges,. for  contempt 
for  disobedience  to  a  writ  of  mandamus.   Motion  denied. 

J.  Quintus  Cohen  and  Francis  G.  Caffey,  for  relator. 
Francis  K.  Pendleton,  Corp.  Counsel  (William  B.  Crowell,  of  coun- 
sel), for  respondent 

LEVENTRITT,  J.  The  relator  was  wrongfully  discharged  from 
his  position  as  principal  assistant  engineer  in  the  department  of  bridges 
in  December,  1904.  By  a  peremptory  writ  of  mandamus  issued  April 
6,  1907,  the  respondent  was  commanded  to  "forthwith  restore  the  said 
Henry  A.  L,a  Chicotte  to  the  position  of  principal  assistant  engineer 
in  the  department  of  bridges  of  the  city  of  New  York."  The  relator 
now  seeks  to  punish  the  respondent  for  coiUempt  for  failing  to  obey 
the  writ  He  bases  charges  of  disobedience  upon  statements  to  the 
eiifect  that,  although  he  has  been  nominally  restored  to  the  position, 
he  has  been  assigned  to  none  of  the  duties  thereof;  that  the  duties 
he  is  required  to  perform  are  not  appropriate  to  the  office  of  principal 
assistant  engineer;  and  further,  that  he  does  not  receive  the  proper 
salary. 

The  command  of  the  peremptory  writ  was  that  the  relator  be  re- 
stored to  the  position  from  which  he  had  been  wrongfully  discharged. 
It  a)ntemplated  a  restoration  to  duties  similar  to  those  performed  by 
him  at  the  time  of  the  discharge  in  so  far  as  the  affairs  of  the  dq)art- 
ment  would  reasonably  permit.  Although  &e  relator  states  in  detail 
what  his  duties  have  been  since  his  return  to  the  department,  he  fails 
to  specify  what  his  duties  were  at  and  prior  to  the  time  of  his  dis- 
charge. He  presents  in  his  moving  papers  merely  a  statement  of  his 
opinion  as  to  what  a  principal  assistant  engineer  should  do.  For  aught 
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that  appears  to  the  contrary,  his  present  duties  are  similar  to  those  he 
formerly  performed.  Whether  the  duties  assigned  are  apprc^riate 
cannot  be  determined,  in  the  absence  of  facts  upon  which  to  predicate 
a  logical  conclusion.  The  relator  complains  that,  though  his  salary 
at  the  time  of  discharge  was  $6,000  a  year,  he  now  receives  only 
$4,500.  It  seems,  however,  that  only  $4,600  is  appropriated  for  the 
position  of  principal  assistant  engineer.  The  respondent,  who  has  no 
voice  in  fixmg  the  salary,  cannot  be  adjudged  guilty  of  a  ccmtempt  in 
failing  to  provide  a  larger  one.  The  relator's  remedy  lies  in  other  pro- 
ceedings. 

While  tiiere  is  in  the  papers  submitted  insufficient  evidence  of  dis- 
obedience to  justify  an  order  such  as  the  relator  seeks,  all  the  affidavits 
tend  to  the  conclusion  that  the  obedience  of  the  respondent  to  the 
.  court's  mandate  was  merely  perfunctory;  that,  although  the  relator 
has  been  allowed  to  assume  the  title  of  his  office,  he  enjoys  the  title 
only,  without  the  standing  or  authority  which  the  title  implies ;  those 
in  ue  department  .who  should  be  his  subordinates  are  suffered  to  act  as 
his  superiors;  he  is  treated  not  as  the  incumbent  of  such  an  c^ce 
should  be,  nor  as  it  is  reasonable  to  suppose  the  appointee  of  the  oc^- 
missioner  would  be,  but  rather  as  an  intruder  forced  upon  the  depart- 
ment by  the  court.  It  is  not  within  the  province  of  the  court  to  inter- 
fere with  an  administrative  branch  of  the  government,  nor  to  dictate 
the  methods  by  which  the  peculiar  duties  of  any  particular  department 
thereof  shall  be  discharged.  The  respondent  is,  and  should  be,  free 
to  direct  the  affairs  of  his  department  according  to  his  own  best  judg- 
ment. But  he  must  be  required  to  obey  in  both  letter  and  spirit  the 
court's  commands.  Hie  requirement  that  the  relator  be  restored  to 
the  position  from  which  he  was  discharged  implies  more  than  a  per- 
mission to  enjoy  the  title.  That  is  but  one  of  the  incidents  to  the  posi< 
tion;  the  others  being  the  relator's  standing  and  the  duties  whidi  he 
is  authorized  to  discharge  in  relation  to  others  in  the  department.  The 
title  is  descriptive  of  the  duties  and  functions  attaching  to  the  office, 
and  he  has  a  right  to  have  those  duties  and  functions  intrusted  to  him. 
The  peremptory  writ  commands  restoration  to  the  position,  and  nec- 
essarily to  all  the  incidents  thereto  and  the  rights  ccHmected  therewith, 
to  the  end  that  the  relator  may  be  restored  in  fact,  and  not  simply  in 
form,  to  his  previous  standing  in  the  department  He  should  have 
been  assigned  to  the  duties  which  attached  to  the  position  at  the  time 
of  his  discharge,  or  to  duties  substantially  similar  thereto.  If  the  re- 
spondent has  obeyed  the  spirit  of  this  command  in  so  far  as  reason- 
able consistency  will  permit  he  has  obeyed  the  writ;  otherwise,  he 
should  answer  for  his  disobedience. 

It  is  unnecessary  to  consider  the  effect  of  the  absence  of  a  venue 
in  the  relator's  replying  affidavits.  Disregarding  that  omission  and 
giving  them  the  full  virtue  of  affidavits,  ^ey  do  not  supply  tlie  d^- 
ctency  pointed  out  in  the  moving  papers. 

The  motion  will  be  denied,  but  with  leave  to  the  relator  to  renew 
upon  additional  proof. 
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1.  Municipal  OoBPOBATions— Public  Impboveiients— Lrawa — Nottcb— EFracr, 

Under  Laws  1897.  pp.  618,  G20,  522,  c.  418,  H  8,  12.  17,  providing  for 
notice  of  a  mechanic's  Hen  for  materials  fandabed  the  contractor  for 
the  construction  of  a  municipal  ImproTement,  no  lien  !■  clven  for  matarlal* 
to  be  furnished  after  the  notice  is  filed. 

2.  SucB. 

An  order  extending  for  six  months  a  lien  filed  for  the  agreed  price  of 
materials  not  yet  furnished  under  a  contract  for  a  nranidpol  lmproTe> 
ment  wUl  be  vacated  on  motloo. 

Notice  of  Hen  by  John  L.  Goss,  served  on  the  dty  of  New  York,  in 
the  matter  of  a  contract  by  the  commissioner  of  bridges  with  the  Wil- 
liams Engineering  &  Contracting  Company.  Motion  to  vacate  an 
order  extending  municipal  lien  filed  for  agreed  price  of  materials  not 
yet  furnished.  Motion  granted. 

Kellogg  &  Rose,  for  the  motion. 
William  R.  Hill,  for  lienor. 

BRADY,  J.  This  is  a  motion  made  to  vacate  an  order  extending 
for  six  months  the  lien  of  John  L.  Goss  for  $108,000  against  the  mon- 
eys due  and  to  become  due  under  a  munidpial  contract  On  June  8» 
1907,  John  Lr.  Goss  filed  with  the  comptroller  of  the  dty  of  New  Yorlr 
a  notice  under  tfie  lien  law,  daiming  to  have  a  lien  for  .  the  prindpal 
and  interest  of  the  value  and  agreed  price  of  certain  materials  therein 
spedfied  upcm  the  moneys  of  said  dty  applicable  to  the  construction 
of  a  public  improvement  to  the  extent  of  the  amount  due  upon  a  con- 
tract made  by  said  dty  by  the  commissioner  of  bridges  with  Williams- 
Engineering  &  Contracting  Company,  contractors  in  the  construction 
of  said  improvement.  Said  notice  alleged  that  the  whole  amount 
claimed  to  be  due  and  to  become  due  was  $144,000,  that  about  25  per 
cent,  of  said  materials  had  been  furnished  and  paid  for,  and  that  7& 
per  cent,  of  ssud  materials  were  not  furnished.  The  lien  was,  tibere- 
fore,  filed  solely  for  a  claim  for  $108,000  worth  of  materials  not  yet 
furnished  by  the  lienor.  The  materials  consisted  of  granite,  and  were 
to  be  paid  for  at  the  agreed  price  of  $9  per  cubic  yard  in  46  days  after 
the  delivery  of  each  cargo  at  the  location  of  the  public  improvement. 
On  the  30th  day  of  August,  1907,  in  the  ex  parte  application  of  the  at- 
torney for  the  lienor  on  his  own  affidavit,  an  order  was  made  extending 
the  hen  for  six  months.  This  application  is  to  vacate  and  set  aside 
that  order,  upon  the  ground  that  the  lien  was  absolutely  illegal  and" 
void  upon  its  face  and  the  court  was  without  jurisdiction  to  grant  the 
same. 

The  present  authority  in  law  for  the  filing  of  a  Hen  for  materials 
furnished  or  to  be  furnished  in  the  construction  of  an  improvement, 
either  private  or  municipal,  is  found  in  chapter  418,  p.  614,  Laws  of 
1897,  entitied  therein  "The  Lien  Law."  The  chapter  provides  for 
medianics'  liens  on  real  property,  liens  under  contract  for  public  im- 
provements, liens  for  labor  on  railroads,  and  other  liens.   A  marked 
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difference  is  observable  in  the  language  used  in  the  various  sections 
which  make  provisions  for  the  several  kinds  of  liens.  Section  8  (page 
516}  provides  that  one  who  furnishes  materials  for  the  improvement 
of  real  property  shtUl  have  a  lien  upon  tfie  real  property  improved  or 
to  be  improved.  Section  5  (page  517)  provides  tiiat  a  person  furnish- 
ing materials  to  a  contractor  for  the  construction  of  a  public  improve- 
ment, pursuant  to  a  contract  by  such  contractor  with  a  municipal  cor- 
poration, shall  have  a  Hen  for  the  principal  and  interest  of  the  value  or  * 
agreed  price  of  such  materials  upon  the  moneys  of  the  municipal  cor- 
jwration  ai^licable  to  the  construction  of  such  improvement.  Sec- 
tion 9  (page  518)  provides  that  a  notice  of  mechanic's  lien  filed  against 
real  proper^  shall  state  (8)  the  name  of  the  person  to  whom  the  lienor 
furnished  or  is  to  furnish  materials;  (4)  the  materials  furnished  or 
to  be  furnished ;  ( 6)  the  amount  unpaid  to  such  lienor.  It  is  quite  ap- 
parent from  this  language  that  a  mechanic's  lien  against  real  property 
can  be  filed  in  anticipation  of  the  delivery  of  materials.  Section  12 
(page  530),  however,  which  refers  to  a  municipal  lien,  contains  lan- 
guage differing  materially  from  that  of  section  6.  It  provides  that 
the  notice  shall  state  the  name  of  the  contractor  for  whom  the  mate- 
rials were  furnished,  the  amount  claimed  to  be  due  or  to  beccHne  due, 
die  date  when  due,  a  description  of  the  public  improvement  upon  which 
die  labor  was  performed  and  materials  expended,  and  the  kind  of  labor 
performed  and  materials  furnished.  This  language  plainly  indicates 
a  right  to  a  lien  only  for  work  actually  done  or  materials  actually 
furnished,  and  further  proof  of  this  is  found  in  section  17  (page  622), 
which,  in  providing  for  the  duration  of  a  municipal  lien  says : 

"If  tbe  lien  Is  for  labw  done  or  for  materlalB  fomlsbed  for  a  public  Im- 
provement," etc. 

Both  verbs  are  used  in  the  past  tense  and  plainly  indicate  that  the 
materials  must  have  been  already  furnished.  I  have  examined  care-  . 
fully  the  opinion  of  the  court  in  the  case  of  Brace  v.  City  of  Glovers- 
ville,  167  N.  Y.  452,  60  N.  E,  779,  cited  by  counsel  for  the  lienor,  and 
note  the  declarations  of  the  court  in  that  opinion  that  the  language  of 
section  22,  viz. :  "This  article  is  to  be  construed  liberally  to  secure  tiie 
beneficial  interests  and  purposes  thereof — ^prohibits  a  too  narrow  in- 
terpretation of  the  phraseology  of  the  act,  but  at  the  same  time  I  note 
the  further  declarations  in  the  same  opinion  that: 

"The  fair  mle  of  conBtmctloii  is  that  the  varloaH  proTislons  of  the  article 
Btaonld  be  hdd  to  relate  to  all  mechanics'  liens,  exc^t  when  the  language  of 
the  section  evidences  a  different  intuit,  or  where  from  the  nature  of  the  sah- 
Ject  r^TDlatlons  as  to  one  class  are  Inapplicable  to  the  other." 

I  am  of  the  opinion  that  the  language  of  sections  9, 12,  and  17  (pages 
518,  520,  .  522)  evidences  an  intention  to  distinguish  clearly  between  a 
mechanic's  lien  upon  real  estate  and  a  municipal  lien,  in  so  far  as  to 
authorize  a  lien  in  the  former  case  for  materials  not  yet  furnished 
and  to  restrict  a  lien  in  the  latter  case  to  materials  already  furnished. 
The  motion  to  vacate  the  order  extending  the  lien  should  therefore  be 
granted. 

Motion  granted. 
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1.  DxvoBos— OnsTODT  or  Okildkkh. 

On  an  Usne  aa  to  plalntlETa  right  to  tbe  custody  of  bar  childroi,  In  an 
action  for  sepsratloD,  evidence  Mid  Insufficient  to  diow  that  ahe  was  not 
entitled  to  their  cuBtod^  becauae  of  the  habitual  use  of  naxootloa  and  tbe 

excesalTe  use  of  liqnora. 

2.  fiUMK—GonnsKL  FsE~Axix)WAnoi  Arnca  Dkcuioh. 

PlalntllTs  counsel  In  a  suit  for  separation  notified  defendants  attorney 
before  trial  tbat  be  would  be  compelled  to  make  a  second  motion  for  an  ad- 
ditional counsel  fee.  D^endant's  counsel  suggested  tbat  It  be  postponed 
until  tbe  trial  of  the  action,  and  be  submitted  to  tbe  trial  Judges  to  which 

SlalntUTa  counsel  agreed.  At  the  cloae  of  tbe  trial,  when  mtffe  than  9400 
ad  been  upended  in  disburaementBt  defendant's  connsd  mneBted  that 
the  amount  of  additional  counsel  fee  be  left  to  tbe  court^s  detamlnatifm 
on  tbe  settlement  of  the  decree,  and  after  decision  a  decree  was  noticed 
for  settlement,  leavlDg  a  blank  for  the  amount  of  counsel  fee,  when  an- 
other counsel  was  substituted  for  defendant,  and  he  objected  to  a  further 
allowance.  Held  tbat^  under  such  agreement,  the  court  had  power  to 
make  an  additional  allowance  after  tbe  decision  had  been  rwdered,  not- 
withstanding Oode  CIt.  Pioc.  i  1709,  i«0Tldlng  for  mcb  allowance  only 
finun  time  to  time  dnriiv  the  pudency  of  the  acti<m. 

[Ed.  Mote.r-For  caasa  In  point,  aee  Oent  Dig.  vol.  17,  Divorce,  H  6^ 
667.] 

Appeal  from  Special  Term. 

Action  by  Jeanie  France  Page  against  Henry  W.  A.  Page.  From  a 
judgment  awarding  plaintiff  a  separation,  alimony,  and  the  custody  of 
her  children,  defendant  appeals.  Affinned. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  i^AUGH- 
UN,  CLARKE,  and  HOUGHTON,  JJ. 

L.  E.  Warren,  for  appellant 

W.  M.  K.  Olcott,  for  respondent 

INGRAHAM,  J.  The  learned  counsel  for  the  defendant  conceded 
that  the  judgment,  so  far  as  it  awards  a  separation,  was  proper,  but 
he  appeals  from  the  provision  of  the  judgment  awarding  to  the  plaintiff 
the  custody  of  the  children,  the  provision  for  the  allowance  for  the 
support  of  the  plaintiff  and  the  diildren,  and  the  allowan^  of  adtU- 
tional  counsel  fee  to  the  plaintiff..  The  defendant's  objection  to  the 
provision  awarding  to  the  plaintiff  the  custody  of  the  children  is  based 
upon  his  contention  that  the  plaintiff  is  addicted  to  the  use  of  narcotics 
and  to  the  excessive  use  of  alcoholic  liquors.  The  court  found  that : 

"The  plalntlfiT  has  never  taken  any  drugs,  except  codeine,  after  her  last  child 
was  bom,  which  was  administered  to  her  by  her  physician  for  sleepIesBnesa, 
and  exciting  strychnine,  which  was  at  about  aald  time  also  administered  to 
plaintiff  Iv  her  pbsrsldan.  That  plaintiff  has  never  been  Intoxicated  In  het 
life,  nor  under  the  Influence  of  drugs." 

Counsel  for  the  defendant  asserts  that  his  finding  is  against  the 
weight  of  evidence.  In  view  of  this  contention,  I  have  examined  this 
testimony  with  some  care,  with  the  result  that,  not  only  was  this  finding 
sustained  by  the  evidence,  but  the  evidence  of  defendant  and  the  other 
witnesses  to  the  contrary  is  entirely  unworthy  of  belief.  There  would 
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be  no  advantage  in  gdng  over  this  testimony,  but  the  decided  impres- 
sion that  remains  is  that  the  treatment  of  the  plaintiff  by  the  defend- 
ant and  those  whom  he  procured  to  assist  him  in  his  designs  against  her 
fully  justified  the  determination  of  the  trial  judge.  In  view  of  the  de- 
fendant's treatment  of  his  wife,  it  is  not  surprising  that  she  was  willing 
to  make  admissions  to  secure  decent  treatment,  or  to  write  to  him  and 
act  towards  him  with  the  utmost  obsequiousness.  The  methods  adopt- 
ed to  incarcerate  the  plaintiff  in  a  sanitaritmi  without  giving  her  an 
opportimity  of  being  heard  should  receive  severe  condemnation.  There 
was  nodiii^  in  the  condition  of  the  plaintiff  that  justified  the  allega- 
tion in  the  petition  that  she  oould  not  be  served  personally  with  notice 
of  the  application  without  danger  to  her  health  and  life,  and,  if  she  had 
received  notice,  it  is  clear  that  the  order  would  not  have  been  granted. 
This  case  illustrates  the  care  that  must  be  taken  by  judicial  officers 
when  it  is  sought  to  procure  the  incarceration  of  a  person  in  these  in- 
stitutions to  see  to  it  that  the  persons  to  be  deprived  of  their  liberty 
have  an  oj^rtunity  of  being  heard,  except  where  there  really  exists 
a  substantial  objection  to  the  giving  of  the  notice  required  by  tiie  stat- 
ute. Matter  of  Blewitt,  131  N.  Y.  641,  30  N.  E.  587.  It  is  apparent 
in  this  case  that  tiie  only  reason  why  t'le  defendant  was  unwilling  that 
the  plaintiff  should  have  had  notice  of  the  application  was  his  desire  to 
get  her  out  of  the  way,  and  the  appreciation  by  the  defendant  that  no 
judge  would  sign  such  an  order  if  he  had  seen  and  conversed  with  the 
plaintiff.  This  whole  case  shows  that  the  plaintiff  has  been  a  devoted 
mother  and  a  good  wife,  and  that  she  has  beoi  systematically  ill  treat- 
ed and  abused  by  the  defendant.  We  also  think  that  the  award  for  ali- 
mony was  reasonable,  that  the  defendant  should  at  least  be  compelled 
to  support  hia  wife  and  children  decently,  and  the  judgment  in  that  re^ 
spect  is  proper. 

The  judgment,  after  awarding  to  the  plaintiff  the  costs  of  the  action, 

provided  that: 

"Upon  reading  and  flltog  the  said  annexed  affldarlt  of  William  H.  K.  (K- 
cott,  verified  March  21.  1907.  wherein  It  appears  that  the  parties  agreed  tn 
open  court  that  the  application  for  additional  counsel  fees  should  be  made 
before  Mr.  Justice  Davis  upon  the  settlement  of  this  decree,  and  It  further  ap- 
pearing by  said  siDdaTlt  that  [In  addition  to  the  fSOO  paid  at  the  commence- 
ment of  the  action]  eatb  additional  coonael  fde  Is  reasonable  and  proper,  it  is 
farther  ordered,  adjudged,  and  decreed  that  within  10  days  from  the  date  of 
entry  and  service  of  this  decree  the  defendant  pay  to  the  plalntttt  or  her  at- 
torneys the  sum  of  twelve  hundred  [$1,200]  dollars  as  such  additional  counsel 
fee  for  services  of  the  plalntifTs  attomera  up  to  and  Including  the  oitry  of 
this  decree." 

The  defendant  insists  tfiat  this  provision  is  unauthorized.  The  affi- 
davit referred  to  in  the  judgment,  after  stating  the  services  rendered 
by  the  counsel  for  the  plaintiff,  stated  that  on  October  9,  1906,  he  had 
a  conference  with  the  then  counsel  for  the  defendant  in  relation  to  the 
trial  of  the  action,  and  at  this  conference  told  the  counsel  for  the  de- 
fendant that  he  would  be  compelled  to  make  another  motion  for  an 
additional  counsel  fee ;  that  counsel  for  the  defendant  tiben  suggested 
that  it  would  save  trouble  all  around  if  the  plaintiff's  counsel  postpon- 
ed that  application  until  the  trial  of  the  action,  sirux  the  justice  presid- 
ing at  the  trial  would  be  the  best  iudge  of  the  value  of  the  services ; 
108N.T.&— BS 
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that,  in  consequence  of  Ais  request,  counsel  for  the  parties  ^eed  that 
such  application  for  additional  coun^  fee  should  be  postponed  until 
the  trial ;  that  the  trial  commenced  on  January  23d,;  and  continued  from 
day  to  day  until  January  29th ;  that  niore  than  $4bo  has  been  actually 
expended  in  disbursements ;  that,  at  the  close  of  the  trial,  plaintiff's 
counsel  addressed  the  court  in  relation  to  the  questi<wi  of  counsel  fee, 
when  counsel  for  the  defendant  suggested  that  the  amount  of  addition- 
al counsel  fee  should  be  left  to  the  court's  determination  upon  the  set- 
tlement of  the  decree  to  be  entered  upon  the  decision  when  it  should 
be  handed  down,  and  that  in  open  court  this  request  was  complied  with ; 
that  after  the  decision  of  the  case  a  decree  was  noticed  for  settlement 
leaving  a  blank  for  tiie  amount  of  counsel  fee,  when  the  present  cotmsd 
for  the  defendant  was  substituted. 

The  provision  authorizing  the  court  to  require  the  husband  to  pay 
rounsel  fees  is  section  1769  of  the  Code  of  Civil  Procedure.  That  sec- 
tion provides: 

"Where  an  action  Is  bronght,  as  prescribed  In  eltber  of  the  last  two  artlclesr 
the  court  may,  Id  Its  discretion,  daring  the  pendency  thereof,  from  time  to 
time,  make  and  modify  an  order  or  orders  reQulriug  the  fauBband  to  pay  any 
earn  or  snms  of  money  necessary  to  enable  the  wife  to  carry  on  or  defend  the 
action.  •  *  •  The  final  judgment  In  such  an  action  may  award  costs  In. 
fiiTOr  ct  or  against  either  party." 

Here  the  power  to  direct  the  husband  to  pay  any  sum  of  money 
necessary  to  enable  the  wife  to  carry  on  or  defend  the  action  is  limited 
to  the  pendency  of  the  action.  In  Beadleston  v.  Beadleston,  103  N. 
Y.  402,  8  N,  E.  735,  the  referee  had  found  the  defendant,  the  wife, 
■guilty  of  adultery,  and  the  court  in  granting  judgment  against  her 
allowed  to  her  the  sum  of  $2,500.  This  allowance  was  not  claimed 
or  granted  upon  the  ground  that  it  was  necessary  to  enable  the  defend- 
ant to  carry  on  her  defense  to  tiie  action.  It  was  held  that  the  altow- 
ance  was  unauthorized ;  that  the  purpose  of  the  provisions  of  section 
1769  of  the  Code  of  Civil  Procedure  was  to  furnish  the  wife  means 
to  carry  on  her  action  or  to  defend  the  same  during  the  pendency 
thereof;  that  the  allowance  looks  to  the  future;  that  there  can  be 
no  necessity  for  an  allowance  to  make  a  defense  which  has  already 
been  made  or  solely  to  pay  expenses  already  incurred.  And  the  court 
added: 

"We  confine  our  deddon  to  the  precise  facts  of  this  case  as  they  appear 
In  the  record.  We  hare  no  doubt  that  an  allowance  to  a  wife  during  the  pend- 
eacy  of  the  action  for  some  past  expense  might  be  authorized  if  It  was  shown 
that  Ita  payment  was  necessary  to  enable  her  to  farther  carr^  oa  her  action 
or  her  defoiae  thereto." 

This  same  rule  was  reapplied  in  McCarthy  v.  McCarthy,  137  N.  Y, 
.500,  33  N.  E.  550,  where  it  was  said : 

"The  allowance  of  sach  an  Item  which  has  reference  to  the  past  within  tb& 
Beadleston  Case  is  not  authorized  by  the  Code.  •  •  •  In  such  an  applica- 
tion, if  It  should  appear  that  In  prerlonsly  carrying  qu  her  action  the  plaintiff 
had  Incurred  expense,  the  payment  of  which  was  essential  to  be  made  In  or- 
der that  she  migbt  further  maintain  or  prosecute  ber  rights  under  the  Judg- 
maxU  It  would  be  quite  within  both  the  letter  and  spirit  of  the  statnta  to  eom- 
prehend  In  the  altowanoa  the  unpaid  Item  of  the  past" 
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The  rule,  therefore,  is  ^uite  simple.  An  allowance  for  counsel  fee 
can  be  made ;  but,  to  justify  the  court  in  allowing  it,  it  must  appear 
that  the  amount  awarded  was  necessary  to  enable  the  wif^  to  main- 
tain or  defend  the  action.  Whatever  the  payment  may  be  that  appears 
to  be  necessary  for  that  purpose,  the  husband  may  be  compelled  to  pay. 
After  the  case  was  at  issue  and  when  counsel  was  preparing  for  triaU 
counsel  for  the  plaintiff  told  defendant's  counsel  that  he  would  have 
to  make  an  application  for  an  additional  counsel  fee  to  enable  the 
plaintiff  to  try  the  case.  Counsel  for  the  defendant  suggested  that  it 
would  save  trouble  all  around  if  the  counsel  for  the  plaintiff  postponed 
that  application  until  the  trial  of  the  action,  since  the  justice  presiding 
at  the  trial  would  be  the  best  judge  of  the  value  of  the  services,  and 
that,  acting  upon  that  suggestion,  <x}unsel  for  the  plaintiflE  and  de- 
fendant agreed  to  postpone  the  application.  That  such  an  agreement 
was  made  is  sworn  to  by  the  counsel  for  the  plaintiff,  and  the  then 
counsel  for  the  defendant  did  not  in  any  way  deny  it.  At  the  time 
of  the  conversation  the  court  would  have  had  undoubted  power  to  have 
then  granted  this  allowance.  The  defendant's  counsel  wished  to  post- 
pone it  upon  the  ground  that  the  trial  judge  who  heard  the  case  would 
be  the  better  able  to  pass  upon  the  merits  of  the  application  and  fix  a 
reasonable  compensation  for  the  plaintiff's  attorney  and  counsel  than 
in  any  application  made  in  advance  of  the  trial.  The  plaintiff's  coun- 
sel, relying  upon  that  stipulation,  rendered  the  services  to  his  client^ 
looking  to  compensation  from  the  award  that  would  be  made  when 
the  application  should  be  submitted  to  the  court.  The  case  was  not, 
therefore,  tried  by  means  of  money  furnished  by  the  plaintiff  or  upon 
her  credit,  but  based  upon  this  stipulation  by  the  defendant's  attor- 
ney, which  binds  the  defendant,  that  the  application  could  be  made  at 
the  time  of  the  trial  after  the  services  were  rendered,  instead  of  before- 
the  services  were  rendered.  And,  when  the  attention  of  the  trial  judge 
was  called  to  this  arrangement  at  the  end  of  the  trial,  there  was  then 
a  new  stipulaticm  by  the  defendant's  attorney  made  in  open  court,  znd 
in  the  presence  of  the  justice  who  entered  the  decree,  that  that  ques- 
tion should  be  settled  by  the  trial  justice  upon  the  settlement  of  the 
decree. 

1  think,  under  these  circumstances,  that  the  court  had  power  to  make 
an  award  as  if  the  application  had  been  made  at  the  time  the  first 
agreement  was  enteVed  into.  I  can  see  no  reason  why  the  parties  can- 
not ag^ee  that  a  determination  as  to  the  amount  that  the  husband 
to  pay,  instead  of  being  made  at  the  commencement  of  the  action,, 
should  be  determined  after  the  services  were  rendered.  The  actual 
making  of  the  allowance  would  then  relate  back  to  the  time  at  whichi 
the  agreement  was  made.  Such  an  agreement  is  in  effect  an  agree- 
ment by  the  defendant  to  pay  the  sum  necessary  to  enable  the  plaintiff" 
to  maintain  her  action,  the  amount  to  be  determined  by  the  court 
when  the  final  judgment  in  the  action  is  entered.  The  husband  hay- 
ing here  made  that  agreement  and  those  acting  for  the  wife  having^ 
acted  upon  it,  it  is  too  late,  after  the  court  has  fixed  the  amount  and 
decreed  its  pa5TTient,  to  object  to  any  award  upon  the  ground  that  the 
motion  should  have  been  made  when  the  husband  made  the  agree- 
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ment,  where  the  counsel  for  the  wife  had  acted  upon  the  stipulation 
and  postponed  the  apj^ication  for  a  counsel  fee  until  after  the  services 
had  been  rendered.  The  action  was  still  pending  when  the  application 
for  a  counsel  fee  was  made.  It  was  after  the  services  had  been  ren- 
dered, but  the  delay  was  in  consequence  of  the  ^^eement  of  the  de> 
fendant  that,  when  Ae  judgment  was  entered,  the  application  could 
then  be  made  with  the  same  effect  as  if  made  at  the  time  of  the  agree- 
ment. It  seems  to  me,  therefore,  that  the  court  had  power  to  grant 
this  allowance  of  counsel  fee,  and  ihert  is  nothing  to  show  that  that 
amount  was  not  proper. 

My  conclusion,  therefore,  is  that  the  judgment  appealed  from  should 
be  affirmed,  with  costs.   All  concur. 


MERSERBAU  et  aL  T.  BENNET  fit  al. 
(Supreme  Oottrt,  Appellate  Division,  First  Departm^t   February  21,  190&) 

1.  TBU8T»~-ExPBE8S  TBCTBTS— OEEATION— SUTFICIBNCT  of  liANOnAOB. 

No  particular  terms  are  necessary  to  create  a  trust,  but  the  Intention 
of  tbe  creator  of  the  trust  controlo.;  and,  wbere  be  gives  to  the  pei-aon  to 
wbom  he  delivers  possession  of  property  power  to  sell  it,  receive  and  in- 
vest the  proceeds,  and  power  to  exercise  tbe  usual  acts  of  ownership,  with 
specific  directions  as  to  how  the  property  and  Its  Income  Is  to  t>e  disposed 
-  of,  a  trust  Is  created,  though  snch  person  la  deaignated  In  the  instrument 
•a  attOTne^,  Instead  of  tmstee. 

[Ed.  Note^For  cases  In  pctot,  see  Cent.  XMg.  voL  47,  Tnista,  |i  84-88.] 

2.  Saiuc— EuomraB  or  Txvm  or  ^bsohal  Pbopkbtt. 

Tbe  essential  elements  of  a  valid  tmst  of  personal  property  are  a  dealg* 
nated  beneficiary,  a  designated  trustee,  wbo  Is  not  a  beneficiary ;  a  fund  or 
other  property  sufficiently  designated  to  enable  title  thereto  to  pass  to  the 
trustee,  and  the  actual  delivery  of  tbe  fund  or  other  property  or  of  a  legal 
assignment  thereof  to  tbe  tmatoe,  with  ^  Intention  of  imsslng  legal  title 
to  bim  as  trustee. 

8.  Sahb— Dblivkbt  or  Pebsohai,  Pbopkbtt  to  Tbusteb— SnmciKnOT. 

An  owner  executed  an  Inatniment  by  which  he  appointed  one  aa  bis  attor- 
ney to  hold  and  distribute  for  him  money,  stock,  etc.,  delivered  to  the  attor- 
ney. Tbe  Instrument  recited  that  It  was  executed  to  relieve  tbe  owner  from 
financial  worry,  and  anthorl7.ed  the  attorney  to  sell  the  property  delivered. 
If  he  deemed  it  necessary  to  tbe  owner's  best  Interests,  and  empowered'  the 
attorney  to  receive  the  proceeds  thereof,  and  to  Infest  all  the  money  held 
fbr  the  owner,  and  to  take  tbe  proceeds  on  the  sale  of  real  estate.  Proceeds 
of  the  sale  of  real  estate  were  received  by  tbe  attorney,  to  be  disposed  of 
as  provided  in  tbe  Instrument.  Held,  that  a  trust  existed  as  to  the  money 
paid  to  the  attorney  or  received  by  bim  under  the  agreement,  and  also  as  to 
other  personal  property  delivered  to  bim  with  such  muniments  of  title  as 
enabled  him  to  sell  It,  with  power  to  sell  It  and  receive  and  apply  the  pro- 
ceeds as  directed  in  the  Instrument ;  this  being  sufllclent  to  vest  the  title 
hi  him. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  47,  Trusts,  |{  43,  EES.] 

4.  Same— Tebmination. 

An  owner  executed  an  Instmm^t  whereby  he  appointed  an  attorney, 
with  power  to  receive  and  control  described  perstmal  property  and  to  re- 
ceive the  proceeds  on  tbe  sale  of  real  estate  and  to  account  for  tbe  money 
received.  The  attorney  was  authorized  to  pay  out  of  the  property  received 
by  him  on  tbe  Saturday  of  each  week  a  specified  sum  to  the  owner,  and 
a  specified  snm  to  a  son  and  danghtOT.  The  instnunoit  declared  that  the 
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atbMmey  Aonld  Iw  ttie  attorney  tor  Qie  owner,  and,  In  the  event  ct  his 
deatb,  for  hie  children  named,  and,  In  event  of  the  owner's  deatb  before  a 
revocation  of  the  power,  each  of  the  children  should  have  an  ondlvlded 
Interest  In  the  moneys  and  property  In  the  bands  of  the  attorney.  Held, 
that  the  Instmment  was  not  a  power  of  attorney  solely  to  be  executed  dnr- 
ing  the  owner's  lifetime,  and  on  his  death  his  children  were  entitled  to 
compel  the  tmstee  to  account  In  accordance  with  the  inatrument ;  the  own- 
er not  barloK  revoked  the  power  therein  contained. 
Houghton,  J.,  dissenting. 

Appeal  from  Trial  Term. 

Action  by  Ardil  R.  Mersereau  and  another,  int^vidually  and  as  ad- 
ministrators of  George  B.  Mersereau,  deceased,  against  James  E.  Ben- 
net  and  another.  From  a  judgment  for  defendants,  on  dismissal  of 
the  conq>laint  on  the  pleadings,  plaintiffs  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM.  LAUGH- 
UN,  CLARKE,  and  HOUGHTON,  JJ. 

Coleridge  A.  Hart  (Benjamin  H.  Newell,  on  the  brief),  for  appel- 
lants. 

J.  Ard  Haughwout,  for  resptmdent  Schenck. 
Frederick  W,  Block,  for  respondent  Bemiet 

INGRAHAM,  J,  This  action  was  in  equity  to  require  the  defend- 
ant Bennet  to  account  for  the  sum  of  $5,000  received  by  him  as  attor- 
ney and  trustee  under  an  agreement,  a  copy  of  which  is  annexed  to 
the  complaint.  The  defendants  answering  the  complaint,  the  action 
came  on  for  trial  at  Special  Term,  when  the  defendant  at  the  opening 
of  the  trial  moved  to  dismiss  the  complaint,  which  motion  the  court 
granted,  and  an  order  vras  entered  reciting  thtx  facts,  and  ordering 
that  the  complaint  be  dismissed,  and  upon  that  order  a  judgment  was 
entered,  from  which  the  plaintiffs  appeal. 

The  complaint  allies  that  one  George  B.  Mersereau  made,  execut- 
ed, and  deliverwl  to  the  defendant  Bennet  a  certain  instrument  in 
writing,  a  copy  of  which  is  annexed  to  the  complaint;  that  the  de- 
fendant Bennet  accepted  the  trust,  and  assumed  the  duties  and  obliga- 
ticms  of  an  attorney  and  trustee  under  said  agreement,  and  that,  in  pur- 
suance thereof,  the  said  George  B.  Mersereau  duly  delivered  to  the 
defendant  Bennet  certain  personal  property  and  money  set  forth  in  the 
complaint;  that  subsequently  Bennet,  acting  as  attorney  and  trustee, 
sold  certain  real  estate  the  property  of  Mersereau,  and  as  such  attor- 
ney and  trustee,  pursuant  to  the  terms  of  said  instrument,  received  the 
proceeds  of  such  sale;  that  on  the  19th  of  February,  1905,  said  George 
B.  Mersereau  died  intestate,  leaving  the  plaintiffs  his  only  heirs  at 
law  and  next  of  kin,  and  subsequently,  and  on  the  23d  of  March,  1905, 
letters  of  administration  duly  issued  to  the  plaintiffs,  who  thereupon 
duly  qualified  as  such ;  that  the  plaintiffs  individually  and  as  adminis- 
trators have  demanded  of  defendant  Bennet  that  he  account  as  attor- 
ney and  trustee  for  the  money  and  other  property  received  by  him, 
and  that  he  has  accounted  for  part  of  such  money  and  property,  but  has 
failed  and  neglected  to  account  for  the  sum  of  $5,000  received  by  him 
thereunder ;  that,  in  gross  violation  of  his  duties  as  such  attorney  and 
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trustee,  said  Bennet  loaned  the  sum  of  $5,000  to  the  defendant  Schenck, 
■who  made  and  delivered  to  the  defendant  Bennet  two  promissory  notes 
in  the  sum  of  $2,000  and  $3,000,  respectively,  therefor;  that  said 
Schenck  received  the  $5,000  with  knowledge  that  if  was  money  be- 
longing to  tlie  said  George  B.  Mersereau,  and  was  held  by  said  Ben- 
net pursuant  to  the  terms  of  and  subject  to  the  conditions  imposed  iti 
said  instrument,  and  that  at  the  maturity  thereof  said  notes  were  duly 
presented  for  payment,  and  have  not  been  paid ;  that  there  is  now  due 
.and  owing  plaintiffs  from  the  defendant  Bennet  as  such  attorney  and 
trustee  as  aforesaid  the  sum  of  $5,000,  with  interest  thereon  from  the 
■27th  day  of  January,  1906,  no  part  of  which  has  been  paid.  The  in- 
strument annexed  to  the  complaint  commences  as  follows: 

"Know  all  men  by  these  presents,  that  I,  Geoi^  B.  Mersereau,  for  the  pnr- 
ipose  of  relieving  mymit  of  all  worry  or  care  concernlDg  my  flnanctal  later^ta, 
have  made,  constituted  and  appointed,  and  by  these  presents  do  make,  consti- 
tute and  appoint  James  E.  Boiaet,  now  living  at  No.  21  West  lOlst  street,  my 
lawful  attorney,  to  hold,  conserve,  and  distribute  for  me  my  mon^s,  stocks, 
bonds  and  other  personal  property,  and  I  hereby  deliver  to  him  as  my  attor- 
ney the  fdllowtng  personal  property." 

After  a  description  of  certain  stock  and  a  sum  of  money,  it  proceeds : 

"I  authorize  my  said  attorney  to  sell  any  and  all  of  the  above  mentioned 
sto<iEB  and  property  If  he  deem  it  necessary  to  my  best  interests,  and  I  hereby 
•constltute  and  appoint  blm  my  true  and  lawful  attorney  to  sign  my  name,  re- 
•celve  for  me  the  mon^  and  receipt  for  same  and  perform  for  me  and  In  my 
-stead  any  and  all  acts  necosary  to  acocHnpIlsb  the  sale  and  tranrt!er  ot  said 
stocks  and  property ;  and  to  invest  all  and  any  moneya  which  he  holds  for  me 
4is  my  attorney  as  he  may  deem  best  for  my  Interests." 

The  said  attorney  was  then  authorized  to  take  charge  of  certain 
real  property  of  the  said  George  B.  Mersereau  with  power  to  lease  the 
same ;  to  collect  rents  and  receipt  therefor ;  to  pay  from  the  funds  in 
his  hands  as  such  attorney  all  taxes,  insurance,  and  interest  upcm 
mort^ges  now  and  which  may  hereafter  be  upon  the  said  property; 
to  make  repairs  and  pay  for  Uie  same;  to  settle,  adjust,  and  cdlect 
all  insurance  which  may  become  due  because  of  any  damage  or  loss 
to  the  said  property;  to  make  efforts  to  sell  the  said  real  property,  and, 
in  the  event  of  a  sale  thereof,  the  sums  of  money  received  from  the  sale 
thereof  after  payment  of  all  liens  and  other  charges  "shall  be  held  by 
said  Tames  E.  Bennet  as  my  attorney  for  myself,  and  in  the  event  of 
my  dea&,  for  my  children  A.  Rajrmond  Mersereau  and  Pauline  B. 
Mersereau ;  and  in  the  event  of  my  death  before  this  power  of  attor- 
ney is  revoked,  I  hereby  give  and  grant  to  each  of  my  said  children 
A.  Raymond  Mersereau  and  Pauline  B.  Mersereau  an  undivided  one 
half  interest  in  the  moneys  in  my  said  attorney's  hands  at  my  deatii, 
'  and  in  any  other  property  of  which  I  may  die  possessed,  and  in  the 
event  of  the  death  of  any  one  of  us  his  or  her  share  shall  be  divided 
between  those  surviving."  Bennet  was  then  authorized  to  pay  out  of 
the  property  so  delivered  to  him  "on  the  Saturday  of  each  wedc,  com- 
mencing with  the  Saturday  next  after  the  delivery  to  my  said  attorney 
of  all  the  property  herein  mentioned, ' to  wit:  To  myself,  George  B. 
Mersereau  $12.00.  to  my  son,  A.  Raymond  Mersereau  $12.00,  to  my 
daughter,  Pauline  B.  Mersereau  $12.00."  Bennet  was  further  directed 
to  lender  to  George  B.  Mersereau  an  itemized  account  of  his  receipts 
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and  disbursements  at  least  once  in  three  months,  and  his  said  attorney 
was  authorized  and  directed  to  retain  as  and  for  his  compensation  5 
per  centum  annually  upon  all  moneys  which  he  holds,  receives,  and 
disburses  as  his  said  attorney,  provided  that  such  commission  shall 
not  exceed  $100  in  any  one  year;  that  Bennet  should  have  full  power 
and  authority  to  carry  out  all  the  provisions  of  the  instrument,  and 
should  have  full  and  complete  contrc^  over  ^1  property  and  funds  in- 
trusted to  him.  The  defendant  Bennet  admits -that  this  instrument 
was  executed  and  delivered  to  him,  admits  that  he  received  the  money 
described  in  the  instrument  and  the  proceeds  of  the  real  property,  and 
alleges  that  he  accounted  in  full  for  the  sum  of  $5,000  mentioned  m 
the  complaint. 

The  learned  judge  held  that  this  instrument  was  in  the  nature  of  a 
testamentary  disposition  of  property,  and  was  invalid  as  not  being  ex- 
ecuted in  conformity  with  the  requirements  of  the  statute  of  wills ; 
that  it  was  ineffectual  as  a  trust  for  the  benefit  of  Mersereau's  dbildren, 
since  he  retuned  absolute  control  of  his  property,  and  no  estate  was 
vested  in  the  defendant  Bennet;  that  upon  Mersereau's  death,  view- 
ing it  as  a  mere  power  of  attorney,  it  was  revoked,  and  his  personal 
representatives  became  entitled  to  possession  and  an  accounting  of 
the  property  remaining  in  the  hands  of  the  defendant  Bennet ;  that  the 
complaint  is  insufHcient  to  give  a  cause  of  action  to  the  plaintiffs  as  ad- 
ministrators, as  the  complaint  admits  that  Bennet  has  accoimted  for  all 
the  property,  except  the  sum  of  $5,000,  which  he  had  loaned -to  his 
codefendant  Schenck  upon  the  latter's  promissory  notes;  that  these 
allegations,  taken  together,  amount,  in  effect,  to  an  admission  that  there 
was  an  account  stated,  and,  as  these  facts  appeared  from  the  complaint, 
it  failed  to  show  a  cause  of  action ;  that,  as  the  instrument  authorized 
Bennet  to  invest  all  and  any  moneys  held  for  his  principal  as  he  may 
deem  best  for  his  principal's  interest,  the  fact  that  he  invested  the 
money  in  a  loan  to  the  defendant  Schenck  was  binding  upon  the 
plaintiffs  in  the  absence  of  an  allegation  that  it  was  negligently  made 
or  that  the  borrower  was  insolvent  at  the  time ;  and  mat  the  allega- 
tion in  the  complaint  that  the  loan  was  "in  gross  violation  of  his  du- 
ties as  such  attorney  and  trustee  under  said  instrument''  was  a  mere 
conclusion  of  law. 

The  first  question  is  as  to  whether  in  relation  to  this  property  trans- 
ferred to  Bennet  under  this  agreement,  including  the  proceeds  of  the 
real  property  which  was  received  by  Bennet,  he  became  a  trustee  for 
Mersereau  under  the  agreement.  It  must  be  conceded  that  the  rights 
and  obligations  created  by  this  instrument  is  not  at  all  clear ;  but  I  am 
inclined  to  think  that  as  to  the  property  and  the  proceeds  thereof  a 
valid  trust  was  created.  The  proper^  which  Bennet  was  to  receive  re- 
lated solely  to  personalty,  as  it  was  clear  that  he  had  no  title  to  the  real 
property  mentioned,  having  a  mere  power  to  collect  the  rents ;  but 
the  proceeds  of  the  real  propertjf  when  sold  were  to  be  held  by  Bennet 
as  Mersereau's  attorney.  The  title  to  all  this  property,  including  the 
proceeds  of  the  real  property,  was  to  be  received  by  Bennet,  and  he  was 
to  hold,  conserve,  and  distribute  the  same.  He  had  power  to  sell  the 
property  and  to  receive  the  proceeds  thereof,  and  to  invest  all  and 
any  moneys  which  he  held  as  Mersereau's  attorney  as  he  might  deem 
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best  for  Mersereau's  interest  From  the  moneys  in  his  hands  he  was 
to  pay  Mersereau's  just  debts  and  obligations,  and,  in  addition,  was 
to  pay  on  the  Saturday  of  eadi  week  a  sum  of  money  to  Mersereau  and 
to  his  two  children;  and,  in  the  event  of  Mersereau's  death,  he  was 
to  hold  the  proceeds  of  this  property  for  Mersereau's  two  children  to 
whom  Mersereau  gave  an  undivided  one-half  interest  in  the  money 
or  property  in  Bennet's  hands  at  his  death.  There  was  here  vested  in 
Bennet  the  power  of  a  trustee  in  relation  to  the  property,  and  he  wab 
authorized  to  exerdse  all  acts  of  ownership  in  relation  to  it  The 
fact  that  Mersereau  retained  a  power  to  revdce  tbe  instrument  does 
not  at  all  mitigate  against  the  creaticm  of  a  trust.  It  is  well  settled  that 
no  particular  terms  are  necessary  to  create  a  trust.  The  intention  of 
the  creator  of  the  trust  is  to  control,  and,  where  he  gives  to  the  per- 
son to  whom  he  delivers  possession  of  the  property  power  to  sell  it 
and  receive  the  proceeds,  power  to  invest  such  proceeds,  and  power  to 
exercise  the  usual  acts  of  ownership,  with  specific  directions  as  to  how 
the  property  and  its  income  is  to  be  disposed  of,  I  can  'see  no  reason 
why  a  trust  is  not  created ;  and  that  cotainly  is  not  negatived  because 
of  &e  fact  that  technical  terms  used  to  transfer  title  are  not  used  or  the 
trustee  is  designated  an  attorney  raUier  tiian  trustee.  Tht  statol  ob- 
ject of  the  execution  of  this  instrument  was  to  relieve  George  B.  Mer- 
sereau of  all  worry  or  care  concerning  his  financial  interests,  and  to  ac- 
complish that  he  delivered  to  Bennet  as  his  attorney  this  personal  prop- 
erty. In  Van  Cott  v.  Prentice,  104  N.  Y.  45, 10  N.  E.  257,  there  is  an 
e:diaustive  discussion  of  what  is  necessary  to  create  a  valid  trust,  and 
it  was  held  that  the  fact  that  a  trust  was  voluntary  and  without  con- 
sideration, with  a  full  power  of  revocation  reserved  and  with  a  res- 
ervation of  control  over  the  property  during  the  life  of  the  creator  of 
the  trust,  and  that  there  was  denied  to  the  beneficiaries  any  legal  or 
equitable  right  to  either  principal  or  interest  was  not  inconsistent  with 
the  creation  of  a  valid  trust  The  only  distinction  between  that  case 
and  this  is  that  in  this  case  the  instrument  does  not  in  express  terms 
convey  title  of  the  trust  property  to  the  trustee.  The  designation  of 
Bennet  as  attorney,  rather  than  as  trustee,  is  not  at  all  material.  In 
Jordan  v.  Underbill,  91  App.  Div.  124,  86  N.  Y.  Supp.  620,  the  de- 
fendant :acted  under  a  power  of  attorney,  and  the  court  held  that  the 
relations  were  tfiat  of  trustee  and  cestui  que  trust  See,  also,  Under- 
bill V.  Jordan,  72  App.  Div.  71,  76  N.  Y.  Supp.  266,  and  also  Day  v. 
Roth,  18  N.  Y.  448,  where  it  is  said: 

"But  a  formal  or  even  a  written  agreement  Is  not  neceosaiy  to  create  a 
trust  in  mouey  or  personal  estate.  Any  declaration,  however  Informal,  evin- 
clng  the  Intention  with  sufficient  clearness  will  hare  OiAt  effect  Such  declara- 
tions stand  on  somewhat  peculiar  grounds.  •  •  •  It  may  be  conceded, 
therefore,  that  the  case  does  not  show  for  what  purpote  or  under  what  agree- 
ment V.  W.  BoUi  racelTed  the  £1,600  and  brous^t  It  to  this  country.  It  la  ad- 
mitted Huit  he  was  In  some  way  and  In  some  character  accoontable  to  taer  for 
the  money.  Hla  letter  which  has  been  referred  to,  together  with  the  power  of 
attorn^  which  he  procured  the  plaintiff  to  sign,  and  which  he  accepted  from 
her,  are  snfflclent  of  themaelTea  to  constitute  the  alleged  trust.  *  *  *  It 
contained  a  request  that  the  plaintiff  should  appoint  htm  to  t>e  her  agrat  for 
Investment ;  and  she,  accepting  the  declaration  and  granting  the  request,  gave 
him  a  written  power  to  take  the  charge  of  the  fund.  Ha  accepted  the  power, 
and,  to  far  as  we  know,  acted  npon  it" 
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In  Von  Hesse  v.  MacKaye,  136  N.  Y.  114.  32  N.  E.  615,  there  was 
no  express  transfer  of  title,  but  a  delivery  of  certain  railroad  bonds 
for  which  tiie  person  to  whom  they  were  delivered  gave  a  receipt: 

"Becelved  of  my  fatber,  James  HacKsye,  ten  Kansas  Padflc  Ixmds  ot  one 
IboiuaDd  dollan  each,  to  be  held  by  me  in  tmst  (or  bis  adopted  daugbter.** 

And  it  was  held  that  a  valid  trust  was  created.  As  stated  in  Brown 
V.  Spohr,  180  N.  Y.  801.  73  N.  E.  U: 

"Tbere  are  foar  essential  elements  of  a  valid  trust  of  personal  property: 
(1)  A  designated  benefldary;  ^  a  fl^gi*»*pA  trustee^  wbo  must  not  be  tbe 
benefldaiy ;  a  fund  or  otber  property  snfllclentiy  designated  or  identified 
to  enable  title  tbereto  to  pass  to  the  trustee ;  and  (4)  the  actual  delivery  ot  tbe 
fund  or  other  property,  or  of  a  1^1  assignment  thereof  to  the  trustee,  with  the 
intmtlon  of  passing  legal  title  thereto  to  him  as  trustee." 

The  only  one  of  these  elements  which  does  not  expressly  appear 
in  this  instrument  is  that  there  is  no  express  transfer  of  title  of  the 
trust  property  to  the  trustee.  Certain  securities  are  recited  in  the  in- 
strument as  having  been  "delivered"  to  Bennet.  and  Bennet  admits 
their  receipt  Cer&n  real  property  of  the  creator  of  this  trust  was 
sold,  and  the  proceeds  thereof  received  by  Bennet,  to  be  di^)06ed  of 
as  provided  in  the  instrument.  Certainly,  in  regard  to  the  money  paid 
to  Bennet  or  received  by  him  under  the  agreement,  a  trust  existed, 
and  it  seems  to  me  that  delivery  of  personal  property  with  such  monu- 
ments of  title  as  enables  him  to  sell  it,  with  power  to  sell  it  and  receive 
and  apply  the  proceeds  as  directed  in  the  instrument,  is  a  valid  trans- 
fer of  property  by  which  the  title  to  it  vests  in  the  trustee,  and  for 
whidi  tiie  trustee  is  bound  to  account  This  must  have  been  the  in- 
tent of  the  signer  of  this  instrument  He  clearly  intended  that  Bennet 
should  receive  and  hold  these  securities  and  moneys;  ^t  Bennet 
should  sell  them  if  he  considered  it  proper  and  receive  the  proceeds ; 
that  the  proceeds  of  the  real  property  described  should  be  received  by 
Bennet  and  held  by  him  under  the  provisions  of  the  instrument ;  and 
that  Bennet  should  hold  this  property,  and  exercise  these  powers  so 
long  as  the  instrument  itself  was  unrev(riced.  Had  Mersereau  revoked 
this  instrument,  there  is  no  question  but  that  he  would  have  been  en- 
titled to  have  ounpelled  Bennet  to  account  for  the  property  received 
under  it,  and  that  in  such  an  accounting  Bennet  would  be  entitled  to 
offset  all  sums  of  money  diat  he  had  paid  under  the  instrument.  And, 
if  this  is  so,  it  seems  to  follow  that,  upon  the  death  of  Mersereau  leav- 
ing the  instrument  unrevoked,  Bennet  held  in  his  possession  the  prop- 
erty delivered  to  him  subject  to  the  terms  of  the  instrument  under 
which  he  received  and  held  it  To  say  that  the  instrument  was  re- 
voked by  the  death  of  Mersereau  seems  to  me  to  directly  contradict 
its  express  terms.  Bennet  received  the  property  under  the  instru- 
ment whidi  contemplated  a  dispositioin  of  the  property  by  Bennet  upon 
tiie  death  of  Mersereau.  It  was  not  a  power  of  attorney  solely  to  be 
executed  during  Mersereau's  lifetime  and  which  had  for  its  object  the  • 
action  by  Bennet  as  Mersereau's  attorney  in  fact  only,  but  by  the  very 
terms  of  the  instrument  under  which  Bennet  received  the  property 
and  the  trust  upon  which  he  held  it  he  was  to  deliver  the  property  to 
these  plaintiffs  individually  upon  Mersereau's  death.    To  hold  that 
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the  instrument  was  revoked  by  Mersereau's  death,  Yihtn  under  it  Ben- 
net  was  to  dispose  of  the  property  in  a  particular  way  after  his  death, 
would  defeat  the  express  intention  as  expressed  in  the  instrument,  and 
it  is  these  provisions  that  indicate  the  intention  of  Mersereau  to  vest 
in  the  trustee  a  title  to  the  property,  for  without  such  title  the  instru- 
ment itself  could  not  be  carried  out. 

My  conclusion,  therefore,  is  that  by  this  instrument  a  trust  was 
created,  that  title  to  the  property  transferred  to  him  vested  in  Ben- 
net,  and  that  he  held  the  property  as  trustee  for  George  B.  Mersereau 
during  his  life  and  for  Mersereau's  two  children  after  his  death.  That 
being  the  legal  effect  of  this  instrument,  tiiere  can  be  no  question  but 
that  the  plaintiffs  individually  had  a  right  to  call  upon  Bennet  to 
account.  That  right  has  been  settled  by  Marvin  v.  Brooks,  94  N.  Y. 
71,  which  has  been  consistently  followed  in  this  state.  All  that  was 
necessary  to  establish  in  this  case  was  the  fact  that  the  trustee  had  not 
fully  accounted  and  that  seems  to  be  conceded.  At  any  rate,  the  com- 
plaint alleges  that  he  has  not  accounted  for  the  sum  of  $5,000  tiiat 
was  received  and  held  by  him,  and  for  that  sum  he  was  bound  to 
account 

I  think,  therefore,  that  the  judgment  must  be  revered  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event  All  oon- 
cur,  except  HOUGHTON,  J.,  who  dissents. 


FAT  et  aL     LAMBOUBNB  et  aL 
(Simrane  Oonrt,  Appellate  Divlaion.  Blm  Demrtment  Wehnaxy  T,  190a) 

1.  TSADK-NaHXB— InFBIKOKHENT— DECEFTtOir  or  PiTBUO. 

The  Tight  to  a  name  used  by  persons  in  their  calling  is  similar  to  tlie 
right  to  the  use  of  a  trade-mark,  wUch  right  equity  will  not  protect  where 
the  name  or  plirase  claimed  as  Boeh  Is  intended  and  calculated  to  deceive 

the  pobllc. 

[Ed.  Note.— For  cases  In  pointy  see  Caot  Dig,  voL  4tk  nade-MaHoi  and 

Trade-Names,  |  2S.] 

S.  flUHE. 

Persons  engaged  in  deceiving  the  public  by  pretending  to  tell  fortunes 
have  no  property  right  in  a  name  or  appellation  assumed  in  their  business 
which  a  court  of  equity  will  protect,  since  a  party  invoking  such  protection 
must  lilmself  be  free  from  fraud  in  his  repre  scrota tlons  to  the  public. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  46,  Trade>lfarks  and 
Trade-Names,  {  25.] 

3.  DZSOBDEBLT  ConDUCl^FSBnCNDIHa  TO  TKLL  FOBTDKia. 

Under  the  ejpress  provlHlons  of  Cr.  Code,  I  89B,  subd.  8,  persona  who 
pretend  to  tell  fortunes  are  disorderly  persons. 

4.  Same— PEETKPfSs  ov  Occult  Powers. 

Tbe  pretense  of  occult  powers  and  the  ability  to  answer  confidential 
questions  from  spiritual  aid  Is  a  fraud  upon  the  public. 

&  Bqnrrr— PaiRoiPLEa— Fbeedou  fbou  Fbaud  ov  Couplainant. 

Equity  will  not  adjust  differences  l>etween  wrongdoers,  bat  will  first 
judge  complainant ;  and  not  until  be  Is  found  guiltless  will  the  court  pro- 
ceed to  determine  whether  or  not  he  has  been  wronged. 

[Ed.  Mote^For  cases  in  point  see  Cent  Dig.  vol.  19,  EiqultT,  U  185-187.] 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  John  T.  Fay  and  another  against  Herbert  D.  Lamboume 
4ind  another.  Judgment  for  plaintiffs,  and  defendants  appeal.  Re- 
versed, and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHI^IN.  IN- 
GRAHAM,  I^UGHLIN,  and  HOUGHTON.  JJ. 

Charles  Goldzier,  for  appellants. 
Franklin  Bien,  for  respcmdents. 

HOUGHTON,  J.  For  a  number  of  years  the  plaintiffs,  who  are 
husband  and  wife,  have  given  entertainments  throughout  the  country 
under  the  name  of  "The  Fays."  While  certain  sleight  of  hand  tricks 
.are  interspersed,  the  principal  performance  consists,  as  the  record  dis- 
closes, of  alleged  mind  reading  and  the  telling  of  past  as  well  as  future 

-events.  This  consists  of  answering  by  the  wife  of  written  questions 
propounded  by  auditors.  Ability  to  answer  these  questions  and  to  fore- 
tell the  future  is  pretended  to  come  from  supernatural  powers  pos- 
sessed by  her.  If  any  one  in  the  audience  desires  to  propound  a  ques* 
tion  of  a  private  nature,  he  or  she  is  given  the  privilege  of  doing  so 
by  purchasing  Mrs.  Fay's  "Thaumaturgy  Dream  Book,"  to  which  is  at- 
tached a  blank  coupon,  with  instructions  for  filling  out  No  guarantee 
is  given  that  these  questions  will  be  answered;  but  an  assurance  is 
given  that  they  will  be,  if  the  spirit  so  moves.   The  mysterious  character 

-of  the  performance  is  such  that  numerous  questions  are  propounded  of 
a  most  confidential  and  personal  nature.  Upon  their  receipt  they  are 
turned  over  to  employes,  who  are  told  to  answer  them  as  they  see  fit. 
From  the  evidence  it  would  appear  that  the  plaintiffs  have  the  reputa- 
tion of  giving  a  most  mystifying  entertainment 
The  defendants  are  former  employes  who,  having  learned  how 

■plaintiffs'  performances  were  given,  themselves  gave  performances  ex- 
plaining plaintiffs*  tricks  and  exposing  their  alleged  occult  powers. 
In  their  advertising  notices  and  bill  posters,  although  stating  it  was 
an  exiKJse,  they  gave  prominence  to  the  words  "The  Fays,"  or  "The 
Phays,"  as  they  sometimes  spelled  it,  to  such  an  extent  that  certain 

-persons  were  deceived  in  the  advertisement  and  went  to  the  perform- 
ance thinking  they  were  going  to  see  and  hear  the  Fays  themselves. 
This  action  was  brought  to  restraui  the  defendants  from  using  the 
name  "The  Fays"  in  any  manner  in  their  advertisements  and  posters, 
and  especially  in  such  manner  as  to  mislead  the  public  into  believing 
that  a  performance  by  the  plaintiffs  was  being  had,  and  has  resulted  in 
a  permanent  injunction  enjoining  the  defendants  from  so  doing. 

If  the  injunction  was  to  stand,  it  is  altogether  too  broad,  and  evi- 
dently much  broader  than  the  trial  judge  intended  it  should  be  from 
his  memorandum  decision.  By  that  memorandum  it  was  stated  that 
the  defendants  should  be  enjoined  only  from  using  the  words  in  such 
way  as  to  mislead  the  public;  but  by  the  injunction  granted  tiie  de- 
fendants are  restrained  from  using  plaintiffs'  name  in  any  way.  The 
situation  disclosed,  however,  is  such  that  equity  should  not  interfere  at 

-all.   The  plaintiffs  are  engaged  in  deceiving  the  public,  and  the  most 

•entertaining  part  of  their  performance  is,  in  effect,  fortune  telling. 
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In  such  a  business  they  can  get  no  property  rijiits  in  a  name  or  appella- 
tion whidi  a  court  of  equity  will  protect  The  property  right  which 
the  plaintiifs  assert  they  have  in  the  term  "The  Fays/'  and  which  they 
would  have  if  their  business  was  without  deception,  is  similar  to  the 
right  to  the  use  of  a  trade-mark.  Equity  will  not  interfere  to  protect 
a  party  in  the  use  of  a  trade-mark,  where  the  name  or  phrase  claimed 
as  such  is  intended  and  calculated  to  deceive  the  public.  Fetridge  v. 
Wells,  4  Abb.  Prac.  144;  Gliickman  v.  Strauch,  99  App.  IMv.  361,  91 
N.  Y.  Supp.  223.  A  party  invoking  tfie  aid  of  equity  to  restrsdn  the 
infringement  of  a  trade-mark  must  himself  be  free  from  fraud  in  his 
representations  to  the  public.  P.  M.  Co.  v.  P.  M.  P.  Co.,  135  N.  Y. 
24,  31  N.  E.  990,  17  L.  R.  A.  129. 

Persons  who  pretend  to  tell  fortunes  are  defined  to  be  disorderly  per- 
sons. Cr.  Code,  §  899.  The  pretense  of  occult  powers  and  the  ability 
to  answer  confidential  questions  from  spiritual  aid  is  as  bad  as  fortune 
telling,  and  a  species  of  it,  and  is  a  fraud  upon  the  public  It  is  no 
answer,  so  far  as  the  plaintiffs  are  concerned,  that  no  one  ought  to  be- 
lieve the  pretenses.  It  is  the  half  doubt  and  the  half  belief  of  a  cer- 
tain class  of  people  that  make  and  hold  the  audiences.  If  every  one 
wholly  disbelieved,  curiosity  would  be  soon  satisfied,  and  the  enter- 
tainment lose  its  attraction. 

Nor  is  it  any  answer  to  say  that  the  defendants  are  themselves 
guilty  of  wrong.  Equity  does  not  adjust  the  differences  between 
rogues.  The  complainant  is  first  judged^  and  not  until  he  has  been 
found  free  from  teint  does  equity  proceed  to  determine  whether  or 
not  he  has  been  wronged.  The  injunction  should  not  have  been 
granted. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event  All  concur. 


KINSHLIiA  T.  BIESBNBBRQ  et  al. 
(Supreme  Court,  Appellate  Division,  FIrat  Department  Febroary  21,  190S.) 

1.  MaSTBB  and  8KBV1.KT— INJUBIBS  TO  SBBTANT— C01IFi:.AJHT. 

In  an  action  b7  a  servant  agalnBt  a  master  to  recover  for  personal  In- 
juries, the  c<Hnplalnt  allying  "that  defendants,  their  agente,  servants, 
or  employtEfl,  so  car^easly  and  n^Ugently  conducted  thransdvoB  tn  the 
manaKement  diarge*  care,  and  control  of  one  of  the  wagons  of  the  defend- 
ants, which  was  under  the  control  and  used  *  *  *  by  plalntlfiT,  wbo 
was  ordered  to  drive  said  wagon,  •  •  •  that  the  same  collapsed,"  was 
Insufficient  In  that  defendants  are  entitled  to  know  what  negligence  was 
claimed  by  plaintiff  to  have  imnsed  It  to  ccrilapse. 

2.  Dahao£9— Pebsokai.  Injubies— Couflaiht. 

In  an  action  for  personal  Injuries,  an  allegation  that  plaintiff  was  caus- 
ed to  suffer  a  fracture  to  his  right  arm  and  "severe  Injuries  to  bis  bade 
and  side"  was  iDsufflctent  as  to  the  latter  Injuries,  In  that  it  failed  to  state 
their  nature. 

[Bd.  Mote.— For  cases  In  point,  see  Ceat.  Dig.  vol.  16,  Damages,  f  41a] 
Appeal  frcnn  Special  Term. 

Action  by  Thomas  J.  Ktnsella  against  Adolph  Riesenberg  and  oth- 
ers. From  an  order  denying  part  of  defendants'  motion  for  a  bill  of 
particulars,  they  appeal.   Modified  and  afBrmed. 
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Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM.  LAUGH- 
UN,  CLARKE,  and  HOUGHTON,  JJ. 

Frank  V.  Johnson  (William  L.  O'Brien,  of  counsel),  for  appellants. 

CLARKE,  J.  This  is  an  appeal  from  so  much  of  an  order  as  denies 
defendants'  motion  for  a  bill  of  particulars.  The  action  is  by  a  serv- 
ant against  a  master  to  recover  tor  personal  injuries.  The  complaint 
alleges  that: 

"Tbe  defendants,  their  agents,  servants,  or  employ^,  so  careleasly  and  neg- 
ligently condncted  themselveB  In  the  management,  charge,  care,  and  control  of 
one  of  the  wagons  of  tbe  defraidants,  which  was  under  tlw  control  and  used  In 
the  course  of  their  baalneai  by  tbe  plaintiff  hertin.  who  was  ordexed  to  drive 
said  wagon,  •  •  *  that  the  same  collapsed,  *  •  •  canslng  tbe  plain- 
tiff to  be  predpltated  to  the  gronnd  and  seriously  Injured  and  c<mtU8ed." 

Information  is  asked  wherein  the  defendants,  their  agents,  etc., 
so  carelessly  and  n^ligently  conducted  themselves  that  the  wagon 
collapsed.  The  defendants  are  entitled  to  know  what  the  plaintiff 
claims  was  the  negligence  whidi  caused  the  wagon  to  collapse.  The 
onnplaint  foils  to  indicate  in  an^  manner  what  was  the  trouble  with 
the  wagon.  The  plaintiff  was  its  driver,  and  in  a  position  to  know 
what  happened — whether  the  axle  broke,  the  wheel  came  off,  or  tiie 
bottom  dropped  out,  and  so  whose  neglect  was  responsible  therefor. 
He  should  state  his  claim,  so  that  defendants  may  be  advised  of  what 
they  have  to  meet  He  is  not  required  to  disclose  evidence,  but  to 
amplify  his  pleading.  Causuello  v.  Lenox  Construction  Co.,  106  App. 
Div.  676,  94  N.  Y.  Supp.  639 ;  Dwyer  v.  Slattery,  118  App.  Div.  346, 
103  N.  Y.  Supp.  433 ;  Waller  v.  Degnon  Construction  Co.,  120  App. 
Div.  389,  105  N.  Y.  Su^p.  203. 

He  alleges,  as  to  his  injuries,  that  he  was  caused  to  suffer  a  frac- 
ture to  his  right  arm  and  "severe  injuries  to  his  back  and  side."  De- 
fendants are  entitled  to  know  what  injuries  to  his  back  and  side  are 
complained  of. 

Therefore  the  order  should  be  modified  by  requiring  the  particulars 
indicated,  and,  as  so  modified,  affirmed,  with  costs  to  appellant  to  atnde 
die  event  All  concur. 


In  re  ATCHLHT'S  WILL. 
(Surrogate's  Court,  Ontario  Goonty.   February  B,  190a) 

L.  WitxB— TBaTAMEirrABT  GAPAorrr. 

Evidence  In  proceedings  to  probate  a  will  held  to  abow  that,  at  tbe 
time  of  executing  It,  testatrix  knew  tbe  character  and  extent  of  her  prop- 
erty, and  comprehended  her  relationship  to  those  naturally  tbe  objects 
of  her  bounty,  and  the  prorlrions  of  tbe  Instrument,  and  so  had  testa- 
mentary capacity. 

[Ed.  Nota— For  easca  In  point,  see  Cent  Dig.  vol.  48^  Wills,  H  88-100, 
137-161.1 

X  SaMB— UHDUE  iNFLUEnCB. 

To  avoid  a  will  on  the  gronnd  of  undue  Influence,  such  Influence,  and 
not  mere  opportunity  therefor,  must  be  sbown. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig.  toL  48,  Wills,  H  885,  886  ] 
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In  the  matter  of  the  probate  of  the  will  of  Emeline  Atchley,  late  of 
the  town  of  Manchester.   Will  admitted  to  probate. 

Willis  C.  Ellis  (Thomas  D.  McCarrick,  of  counsel),  for  proponents 
E.  E.  Thatcher  and  William  O.  Thatcher. 

E.  A.  Griffith,  for  contestants  Mary  I.  Galusha  and  Emory  J.  Woods. 

Frank  A.  Christian,  special  guardian  for  Jessie  L.  Whitney  and 
Beatrice  h.  Whitney,  appears  in  perscm,  and  contests  the  valicUty  of 
the  will. 

DITMARS,  S.  It  is  conceded  that  Emeline  Atchley,  the  above-nam- 
ed decedent,  was  very  frail,  delicate,  and  feeble.  She  died  July  11, 
1906,  aged  79  years.  About  months  preceding  her  death,  Novem- 
ber 27,  1905,  ^e  executed  the  contested  instrument,  purporting  to  be 
her  last  will  and  testament.  Her  signature  to  the  instrument,  although 
she  coi^;ratulates  herself  on  having  written  it  without  the  use  of  glass- 
es, indicates  a  trembling,  uncontrollable  hand  in  writing.  It  is  fur- 
ther practically  conceded  ihst  for  some  14  or  15  years  her  head  and  her 
hands  had  shaken  or  trembled  almost  continuously.  Hiis  is  said 
to  have  been  caused  by  a  fall.  There  is  no  information  as  to  what 
direct  effect  it  had  upon  the  mind,  if  any,  except  that  Dr.  Turk  con- 
sidered it  palsy,  and  stated  that  palsy  was  a  breaking  down  of  the  nerve 
centers  of  the  spine  and  brain.  She  and  her  husband,  Wesley  D.  Atch- 
ley, had  been  devoted  to  each  other  through  a  long  period  of  over 
50  years  of  married  life.  In  the  summer  of  1905  Mr.  Atchley  be- 
came ill  and  died  in  October  following.  Mrs.  Atchley  seems  to  have 
deeply  mourned  his  illness  and  his  death.  She  wanted  to  assist  in  his 
care  and  nursing,  but  seems  to  have  been  so  feeble  that  she  was  not  ' 
allowed  to  do  so.  Many  friends  and  relatives  called,  and  she  does  not  . 
.appear  to  have  recognized  them,  or,  if  she  did,  she  i)aid  little  or  no 
attention  to  them.  She  did  some  strange  things  which  impressed  the 
witnesses,  and  would  indicate  that  at  the  time  she  was  irrational,  such 
as  hiding  dishes  in  bureau  drawers,  trying  to  cook  without  a  fire,  pit- 
ting cherries,  and  placing  the  pits  and  cherries  in  the  same  dish,  pour- 
ing the  water  in  which  she  had  washed  back  into  the  reservoir  of  the 
stove,  imagining  some  of  her  deceased  relatives  were  in  the  front  room 
of  the  house,  etc.  These  incidents  occurred  at  different  times  during 
the  last  year  of  her  life,  and  indicates  that  senile  dementia  was  af- 
fecting her  mental  and  physical  condition.  Were  there  no  other  facts, 
the  inevitable  conclusion  would  be  to  deny  probate  because  of  mental 
incapacity.   But  there  are  other  facts  to  be  considered. 

She  evidently  had  her  bright  days,  as  well  as  her  dark  ones.  Some 
persons  whom  she  did  not  appear  to  recc^ize  at  one  time  she  knew 
and  conversed  with  at  another  and  later  time.  She  seems  to  have 
acquired  some  antipathy  against  Mrs.  Wells,  the  nurse,  which,  to  an 
extent,  doubtless  influenced  her  in  some  of  the  things  she  did.  Stxne 
explanations  are  given  for  other  things  which  *he  did  that  appeared 
irrational.  Dr.  Pratt,  a  prominent  and  reputable  physician,  called  up- 
on her  professionally  three  times  during  1905,  conversed  with  her, 
not  only  regarding  her  condition,  but  also  in  regard  to  otlier  sub- 
jects, such  as  the  history  of  an  old  family  clock,  and  prescribed  for  her. 
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and  in  all  that  she  said  and  did  he  did  not  notice  any  symptom  of  a 
diseased  mind.  Dr.  Pratt's  testimony  is  ccmtradictory  to  that  of  Dr. 
Turk,  who  states  that  she  was  in  an  advanced  stage  of  senile  dementia 
during  this  time.  When  Mr.  Ellis,  the  attorney  for  the  proponents 
herein,  who  prepared  a  will  for  Mr.  Atchley,  was  at  the  house  in  Se^ 
tember,  1905,  Mrs.  Atchley  was  present  and  conversed  with  him  and 
Mr.  Atchley  concerning  the  contents  of  the  will,  stating  that  she  would 
be  satisfied  with  the  use  and  income  of  the  property,  giving  the  names 
of  certain  relatives,  discussing  the  advisability  of  leaving  a  legacy 
to  the  daughter  of  Mrs.  Galusha,  the  contestant  herein,  agreeing  upon 
an  amount  to  be  left  for  the  care  of  a  cemetery  lot,  and  as  to  who 
should  be  the  executor  of  the  will.  At  this  time  she  apparently  knew 
who  were  Mr.  Atchley's  relatives  as  well  as  her  own,  and  something 
as  least  in  regard  to  Mr.  Atchley's  property. 

Being  exceedingly  religious,  she  talked  a  great  deal  on  that  subject, 
read  her  Bible,  repeated  extracts  iroia  it,  and  was  devoted  to  prayer. 
Her  pastor,  Rev.  h.  S.  Boyd,  called  at  the  house  some  six  or  eight 
times  a  year  until  Mr.  Atdiley's  illness,  and  then  four  or  five  times 
a  week  until  after  his  death  and  burial,  and  once  or  twice  after  that. 
He  conversed  with  Mrs.  Atchley  upon  various  topics,  and  he  thinks 
in  1905  she  talked  about  their  property,  told  him  of  some  of  their 
relatives,  and  talked  with  him  after  Mr.  Atchley's  funeral;  and  in  all 
that  she  said  to  him  or  did  in  his  presence  he  did  not  notice  anything  that 
impressed  him  as  irrational.  When  Mr.  McCarrick  called  to  see  her 
in  regard  to  her  husband's  estate,  which  was  some  time  during  the  lat- 
ter part  of  October  or  the  fore  part  of  November,  190fi,  she  told  him 
she  wanted  him  to  draw  her  will,  and  would  let  him  know  when  she 
was  ready,  as  she  had  not  then  determined  just  how  she  wanted  it 

Her  sister-in-law,  Mrs.  Cynthia  Ann  Thatcher,  was  with  her  con- 
tinuously from  the  time  of  Mr.  Atchley's  death.  For  some  weeks  they 
lived  at  Mrs.  Atchley's  home  in  Clifton  Springs,  and  then  they  went 
to  the  home  of  Mrs.  Thatcher  at  Seneca  Castle ;  and  it  was  here  the 
instrument  was  made  and  executed.  Mr.  McCarrick,  in  response  to 
a  letter  fnxn  Mrs.  Thatcher,  which  she  says  was  dictated  by  Mrs. 
Atchley,  goes  to  the  house  on  the  27th  of  November.  This  is  short- 
ly after  ^e  had  gone  over  to  Seneca  Castle.  Mrs.  Atchley  meets  him 
at  the  door,  invites  him  in,  tells  him  she  is  glad  he  came,  because  she 
is  ready  to  have  her  will  prepared.  They  speak  of  the  witnesses,  and 
Mr.  McCarrick  goes  out  and  gets  Dr.  Sargent.  He  tells  the  doctor 
of  her  feeble  condition,  the  necessary  understanding  which  she  must 
possess  in  order  to  make  a  valid  will,  and  asks  the  doctor  to  come  over 
and  talk  with  and  examine  her  before  any  instrument  is  prepared.  The 
doctor  does  so.  She  tells  the  doctor  of  her  pnwerty,  of  uie  fact  that 
her  husband,  was  dead,  and  when  he  died,  of  her  relatives,  talks  of 
other  matters  with  him,  and  the  doctor  says  she  was  competent  She 
directs  the  attorney  as  to  the  provisions  of  the  will,  and  as  to  whom  and 
how  much  she  desired  to  bequeath  or  devise.  Mr.  McCarrick  then 
prepares  an  instrument  and  reads  it  over  to  her  in  the  presence  of  Dr. 
Sargent  She  says  that  he  left  out  one  bequest  which  she  had  di- 
rected him  to  put  in.   He  says  that  was  true,  and  noticed  it  when  she 
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called  his  attention  to  it  He  then  prepared  another  will,  and,  finally, 
when  all  the  bequests  were  as  she  desired,  it  was  executed  with 
due  formality.  If  what  Dr.  Sargent  and  Mr.  McCarrick  say  is  true, 
and  this  court  cannot  believe  that  they  have  testified  falsely,  then  on 
that  day  she  must  have  known  the  character  and  extent  of  her  property 
so  far  as  she  can  be  expected  to  know  it  She  must  have  compre- 
hended her  relationship  to  her  nephews  and  nieces  and  others,  and 
she  certainly  retained  in  mind  these  conditions  while  two  instruments 
were  prepared  and  read  over  to  her  and  one  of  them  was  executed,  and 
understood  the  conditions  of  the  instrument  when  it  was  executed. 

The  court  may  be  governed  by  her  pl^siol  and  mental  condition 
at  the  time  of  the  execution  of  the  instrument.  Remsen  on  Prepara- 
tion &  Contest  of  Wills,  p.  377.  If  she  then  knew  the  character  and 
extent  of  her  property,  and  her  relationship  to  those  who  were  naturally 
the  objects  of  her  bounty,  and  comprehended  the  provisions  of  the 
instrument,  and  held  them  in  mind  sufficiently  long  to  execute  the 
same,  she  was  competent  to  make  a  valid  will.  Delafield  v.  Parish, 
25  N,  Y,  9;  Matter  of  SnelHng,  136  N.  Y.  615,  32  N.  E.  1006.  Then, 
again,  the  provisions  of  the  instrument  itself  are  not  unreasonable, 
and  are  what  might  be  expected  of  most  any  sane  person  of  her  tempera- 
ment and  disposition.  She  told  why  she  made  certain  bequests,  and 
gave  reasons  for  not  making  others.  Mrs.  Galusha,  one  of  the  con- 
testants, was  prosecuting  an  action  involving  the  validity  of  the  will 
of  Mrs.  Galusha's  father,  who  was  the  brother  of  Mrs.  Atchley.  Some 
of  her  relatives  had  plenty  to  do  with,  while  others  were  not  so  well 
to  da  She  evidently  loved  some  more  than  she  did  others.  £.  £. 
Thatcher  and  Olin  Thatcher,  the  principal  beneficiaries,  were  bom  in 
the  same  house  where  she  lived,  and  she  had  attended  and  cared  for 
them  while  they  were  babies  and  youngsters,  and  regarded  them  some- 
what as  she  might  her  own.  There  is  no  doubt  in  my  mind  but  that 
the  instrument  expresses  her  desire,  and  is  as  she  would  have  had  it 
had  she  been  ever  so  strong  and  healthy. 

I  do  not  find  suiiicient  evidence  to  hold  that  she  was  unduly  ki- 
fluenced  in  making  any  of  die  provisions  of  the  will.  It  is  alleged  that 
Mrs.  Cynthia  Thatcher  unduly  influenced  her,  but  I  do  not  think  the 
allegation  is  sustained  by  any  p(^itive  proof.  It  is  true  that  Mrs.  Atch- 
ley was  with  Mrs.  Thatcher  during  the  last  eight  months  of  her  life,  and 
at  the  time  the  will  was  made  she  was  living  with  Mrs.  Thatcher,  but 
there  is  no  proof  that  Mrs.  Thatcher  influenced  her,  or  attempted  to 
do  so.  Mrs.  Thatcher  received  only  a  few  specific  articles  of  dothii^ 
and  some  furniture,  and  she  has  declined  to  accept  of  these.  It  may 
be  that  she  had  an  opportunity  to  try  to  influence  her,  but  that  is  not 
sufficient. 

The  question  of  fact  as  to  the  competency  of  the  testatrix  is  a  very 
close  one,  but,  after  a  careful  study  of  and  consideration  of  the  evi- 
dence, I  must  admit  the  instrument  to  probate  as  her  last  will  and  tes- 
tament. 

A  decree  may  be  entered  accordingly. 
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JUROBNS  r.  WiaSSUAVS  «t  tL 
(Snpmie  Oovr^  Appelate  DlTtolon,  Second  D^rtment   Febmur  1906i) 
L  FLUDiire— SuirramroT  or  Diioaia— DnruL  or  KHowxja&i  m  imroB- 

HATIOM. 

A  BubdlTlalon  of  an  answer,  tbat  detaidant  "denlea  knowledge  or  In- 
formation sufficient  to  form  a  b^lef  as  to  tbe  truth  In  any  of  the  allega- 
tions" In  paragraphs  Q>ecifled  of  the  complaint.  Is  not,  as  required,  In 
strict  compliance  with  Oode  CHt.  Proc.  {  600,  permitting  Issae  to  be  joined 
on  allegations  of  the  complaint  by  a  denial  "of  any  knowledge  or  Infor- 
mation there(rf  safflclent  to  fOrm  a  bdlef,"  as  falling  to  deny  Uiat  de- 
fendant has  e.ny  knowledge  or  Information,  or  that  be  has  knowledge  or 
Information  '^thereof,"  and  hence  does  not  pat  in  lasoe  snch  allegatloiis 
of  the  complaint 

LEd.  Note.— For  cases  In  point,  see  Cent  Dig.  rdL  89,  Fleadtaig.  ||  MS- 

24a] 

Z  Bnxs  AHD  NoTB»-Noncs  or  Dishonos— Tncs  fob  Givxna. 

Under  Negotiable  Instruments  Law,  Laws  1807,  p.  Tti,  a  (n9«  I  174, 
prorldli^  that.  If  parties  reside  In  tbe  same  place,  notice  of  dishonor  must 
be  given  b7  the  day  following  dishonor,  and  section  ITS,  providing  that 
If  parties  reside  in  different  places  notice  of  dlabonor.  If  sent  by  mall, 
mnst  be  deposited  to  go  the  day  following  dishonor,  or,  If  giresi  otherwise 
than  through  tbe  post  office,  then  within  the  tline  tbat  notice  would  have 
been  received  In  dne  coarse  by  mail,  where  the  Indorsee  of  a  cbedc  de- 
posited the  same  In  his  bank  for  collection,  the  bank  had  until  the  day 
following  dishonor  to  give  notice,  and  under  section  178.  providing  that, 
where  a  party  receives  notice  of  dlahonor,  he  has  the  same  time  for  giv- 
ing notice  to  antooedent  parttaa  tbat  tbe  bolder  baa  aft«r  dUbonor,  the  in- 
dorsee bad  nntll  tbe  dsj  folhnrlBg  notice  to  him  to  give  notice  to  payees 
and  a  notice  so  girat  was  In  time. 

[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig.  toL  7,  Bills  and  Notes, 
H  UU  1173.] 

Appeal  frotn  Municipal  Court  of  New  York. 

Action  by  William  B.  A.  Jurgens  against  Herman  H.  Wichmann 
and  John  J.  Schluter.  Judgment  for  plaintiff,  and  defendant  Wich- 
mann appeals.  Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Franklin  Taylor,  for  appellant. 

Joseph  M.  Gazzam,  Jr.,  for  respondent. 

GAYNOR,  J.  This  is  an  action  by  the  holder  of  a  check  on  a 
bank  against  the  maker  and  payee.  The  former  did  not  answer. 
The  latter  appeals.  The  payee  endorsed  the  note  to  the  plaintiff. 
The  first  point  made  is  that  there  was  no  evidence  that  the  check 
was  presented  for  payment  and  payment  refused.  There  was  no 
issue  on  that  head.  It  is  alleged  by  the  fifth  subdivi»on  of  the  com- 
plaint that  the  check  was  presented  to  the  bank  on  which  it  was 
drawn  and  payment  demanded;  by  the  sixth  that  the  batik  refused 
payment;  by  the  seventh  that  the  maker  had  directed  the  bank  to 
stop  payment;  and  by  the  ninth  that  there  is  owing  to  the  plain- 
tiff from  the  defendants  the  amount  of  the  said  note.   Tbe  first 
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subdivision  of  the  answer  purports  to  deny  the  allegations  of  these 

subdivisions  of  the  complaint  as  follows : 

"Drales  Imowledge  or  Information  snfflclent  to  form  a  belief  as  to  the  trutli 
In  any  of  the  alU«atloiiB  In  paragraph  V>  VI.  VII  and  IX,  of  the  complaint** 

This  is  no  denial.  Section  500  of  the  Code  of  Civil  Procedure 
permits  issue  to  be  joined  on  allegations  of  the  complaint  by  a  de- 
nial "of  any  knowledge  or  information  thereof  sufficient  to  form  a 
belief."  Hiis  means  that  the  defendant  must  deny  that  he  has  any 
knowledge  or  information  thereof,  i.  e.,  of  such  allegations,  sufficient 
to  form  a  belief  as  to  their  truth.  The  so-called  denial  in  this  an- 
swer does  not  deny  that  the  answering  defendant  has  any  knowl- 
edge or  information,  etc.,  nor  does  it  deny  that  he  has  knowledge 
or  information  "thereof,"  but  only  knowledge  or  information  in  gen- 
eral. This  is  too  slovenly  and  loose.  This  artificial  form  of  de- 
nial has  to  be  followed  with  substantial  strictness  in  order  to  be 
good.  Rochkind  v.  Perhnan  (Sup.)  108  N.  Y.  Supp.  224.  The 
point  is  also  made  that  notice  of  dishonor  was  not  given  to  the  ap- 
pellant in  time.  The  evidence  is  that  the  plaintiff  endorsed  and  de- 
posited the  check  in  his  bank  for  collection  on  July  28th,  and  that 
he  notified  the  appellant  by  telegraph  on  July  30th  of  its  dishonor. 
The  evidence  is  that  this  was  done  immediately  after  the  plaintiff 
had  received  notice  of  such  dishonor  from  his  bank.  By  sections 
174  and  175  of  the  negotiable  instruments  law  (Laws  1897,  p.  741» 
c.  612)  the  plaintiff's  bank  had  until  the  day  following  the  dishonor 
to  give  him  notice,  which  would  be  July  29th,  and  by  section  178 
the  plaintiff  had  until  the  day  followmg  notice  to  him  to  give  the 
appellant  notice. 

The  judgment  should  be  affirmed. 

Judgment  of  the  Municipal  Court  affirmed,  vltb  costs.  All  concur;  BIGB, 
In  result 


FARMERS*  LOAN  &  TRUST  00.  T.  OCMMINOS  et  al 
(Supreme  Oonrt  Special  Term,  New  Xotk  Oonnty.  February  4,  1006.) 

1.  AonoR  TO  OonsiBua— PLAn  or  Tibtatob*b  BuiDxncs— Btzdencb 

— WlIOHT. 

ETid^ce  in  an  action  to  conatnie  a  will  held  to  show  testator  a  resi- 
dent of  New  York  at  the  time  of  bis  death. 

2.  PBBPKnrrrucft— <^LB4TioH  bt  Wnx— Tbubts. 

A  trust  created  by  a  will,  directing  the  trustee  to  divide  the  Income 
among  testator's  sisters,  a  cousin,  a  niece,  and  his  father,  and  providing 
that  three  years  after  their  death,  excepting  the  niece,  the  estate  ^ould 
be  dlstrUrated  ammg  tiw  testator's  nieces  and  n^thewa,  Is  Invalid. 

Action  by  the  Farmers'  Loan  &  Trust  Company,  as  ancillary  execu- 
tor, executor,  and  trustee  under  George  W.  Cummings'  will,  against 
John  Cummings  and  others.  Decree  directed. 

Turner,  Rolstcm  &  Horan,  for  plaintiff. 

Winter  &  Winter,  for  Jc^n  Cummings  et  al. 

John  H.  Rogan,  for  Josephine  Cummin^. 

Max  L.  Schallek,  guardian  ad  litem,  for  2S  infant  defendants. 
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NEWBURGER,  J.  George  W.  Cummings  died  on  August  88, 1904. 
His  will  was  admitted  to  probate  on  Octc^er  4,  1904,  by  the  superittf 
court  of  the  state  of  California,  county  of  Los  Angeles,  and  on  Decem- 
ber 28,  1904,  a  copy  of  the  record  of  said  will  was  filed  in  the  Sur- 
rogate's Court  in  the  county  of  New  York,  and  a  decree  was  made 
directing  that  said  will  be  recorded.  In  his  will  Cummings  appointed 
the  defendant,  Merchants'  Trust  Company,  of  the  citv  of  Los  Angeles, 
executor  as  to  his  California  estate,  and  the  plaintiff  his  executor  as  to 
the  remainder  of  the  estate.  Letters  testamentary  were  issued  by  ttie 
California  court  to  the  Merchants*  Trust  Company,  and  ancillary  letters 
by  the  Surrogate's  Court  of  this  county  to  the  pUuntiff.  The  will  di- 
rected the  plaintiff  trustee  to  divide  the  income  among  the  testator's 
five  brothers  and  sisters,  a  cousin,  a  niece,  and  his  father,  all  of  whom 
were  in  being  at  the  time  of  testator's  death.  It  further  provided  that 
three  years  at' tei'  the  death  of  the  last  survivor  of  these  life  tenants,  oth- 
er than  the  said  niece,  the  entire  estate  be  distributed  among  the  nieces 
and  nq>hews  of  the  testator.  This  action  is  brought  for  the  judicial 
settlement  of  the  plaintiff's  accounts  as  executor  and  trustee,  and  for  a 
construction  of  the  will  of  the  said  George  W.  Cummings. 

The  questions  involved  are  dependent  upon  the  question  of  fact  as 
to  whether  the  testator  was  at  the  time  of  his  death  a  resident  of  the 
state  of  California  or  New  York.  The  only  proof  offered  upon  the  trial 
was  that  of  the  brother  of  the  decedent  and  of  the  private  secretary  of 
the  decedent,  both  of  whom  testified  that  the  decedent  had  been  a  resi- 
dent of  New  Ywk  for  some  time,  and  that  he  went  to  California  for  his 
health,  and  the  secretary  further  testified  that  he  received  instructions 
to  pay  and  paid  the  personal  tax  in  this  county.  It  was  further  shown 
by  the  record  of  the  tax  office  that  the  decedent,  under  his  own  hand, 
before  a  notary  public  in  Los  Angeles,  by  affidavit  stated  that  he  was 
a  resident  of  the  city  of  New  York.  This  affidavit  was  sworn  to  on  the 
9tii  day  of  March,  1904.  There  can  be,  therefore,  no  question  that  at 
the  time  of  his  death,  while  he  may  have  been  tenmorarily  absent,  he 
was  a  resident  of  the  city  and  state  of  New  Ycu'k.  Having  determined 
that  the  domicile  of  the  decedent  was  in  tiiis  state,  the  trust  was  there- 
fore invalid  and  incapable  of  division. 

Submit  findings  and  decree  in  accordance  with  the  views  herein  ex- 
pressed. 


L1T0AS  B.  HOOBB  STATB  GO.  v.  M.  MOSSON  GO.  (three  casei^. 
(Supreme  Court,  Appellate  Term.   February  7,  1908.) 

SaLB— AOTIOH  FOB  PMCB— OONTBACT— COHDITIONS  PMCKDKNT. 

Code  Civ.  Proc.  1  S33,  provides  that.  If  an  allegation  of  performance 
of  a  condition  precedent  in  a  contract  Is  controverted,  the  party  making 
the  allegation  must  on  the  trial  establish  performance.  In  an  action  to 
recover  the  price  of  lumber,  which  was  to  be  of  a  certain  grade,  plaintiff 
alleged  that  he  performed  all  the  conditions  of  the  contract  and  duly 
delivered  the  lumber,  bnt  defendant  claimed  that  the  lumber  was  not  of 
the  agreed  grade.  Plaintiff  introduced  no  evidence  that  the  lumber  was 
of  the  agreed  grade,  but  relied  on  as  acceptance  or  walw  defeidant. 
Held  that  plaintiff  could  not  recover. 

[Ed.  Note^For  cues  In  point,  see  Cent  Dig.  voL  48^  Bales,  H  1025- 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Three  actions  by  the  Lucas  E.  Moore  Stave  Company  against  the 
M.  Mosson  Company.  From  judgments  for  plaintiff,  defendant  ap- 
peals.  Reversed,  and  new  trials  ordered. 

Argued  before  GILDERSLEEVE,  P.  T.,  and  SEABURY,  and 
GERARD,  JJ. 

Clark  &  McDivitt  (Charles  C.  Clark,  of  counsel),  for  ^pellant 
Conway  &  Williams,  for  respondent 

GERARD,  J.  These  three  actions  were  tried  together.  They  were 
brought  to  recover  the  value  of  three  car  loads  of  lumber  sold  by  plain- 
tiff to  defendant.  The  court,  trying  the  cases  without  a  jury,  rendered 
a  verdict  for  plaintiff  in  each  case.  The  pleadings  were  written.  The 
OHnpIaint  in  each  case  (Stains  the  following  allegation : 

"That  thereafter,  and  oa  or  about  the  28tta  day  of  June,  1907,  plaintiff  duly 
performed  all  the  condittou  of  contract  and  duly  delivered  aald  Inmbw  to 
defendant" 

The  lumber  sdd  was  to  be  of  a  certain  grade  or  kind.  Defendant 
claims  that  it  was  not  of  this  grade  or  kind.  The  plaintiff  introduced 
no  evidence  whatever  to  prove  that  the  lumber  which  it  claimed  to  de- 
liver was  of  the  kind  and  g^rade  specified  in  the  contract  of  sale.  Plain- 
tiff relied  upon  a  so-call^  acceptance  or  waiver  by  defendant  Con- 
struing section  533  of  the  Code  of  Civil  Procedure,  the  courts  of  this 
state  axve  held  that,  where  a  complaint  alleges  performance  of  a  ccm- 
tract,  plaintiff  cannot  excuse  nonperformance  and  recover  because  a 
strict  compliance  with  the  obligatKms  of  the  contract  has  been  either 
waived  or  prevented  by  the  defendant.  La  Chicotte  v.  Richmond  Rul- 
way  &  Electric  Co.,  16  App.  Div.  380,  44  N.  Y.  Supp.  75.  Plaintiff  al- 
leged in  its  complaint  performance  of  the  contract,  and  at  the  trial  en- 
deavored to  prove  a  waiver  by  defendant  of  the  performance  of  the  let- 
ter of  the  contract. 

Judgments  in  the  three  actions  should  be  reversed,  and  new  trials 
order^  with  costs  to  appellant  to  atnde  the  event  All  omcur. 


HIOKD;  v.  C0R80N  MFG.  CO. 
(Supreme  Ooort  Special  Term,  Niagara  Goonly.   Febmary  18,  1908.) 

LtBKL— WoBDB  AononABUB— WoBDS  luFUTina  MxsooHDiTOi  ns  OincB. 

A  pnbllcatfon  reciting  that  a  certain  assemblyman,  a  lawyer,  who  passed 
the  salary  grab  bill  by  which  the  county  jtidge's  salary  was  materially 
Increased,  received  his  reward  In  rich  references  and  other  fat  matten 
at  the  diqrasal  of  the  Jndge,  all  of  which  were  matters  of  record,  and  In- 
tending to  charge  the  judge  In  his  official  capacity  with  so  rewarding  the 
assemblyman  for  procuring  the  passage  of  the  bill,  and  that  the  public 
records  of  the  county  show  such  charges  to  be  true,  is  Ilbelons ;  tlie  nat- 
ural Inference  being  that  In  procuring  the  raise  In  salary,  tbe  assembly- 
man acted  as  the  Judge's  agent  and  that  he  was  rewarded  for  such  sorice 
by  the  Judge  In  his  official  capacity. 

[Ed.  Note.— For  caaes  in  point  see  Cwt  Dlf.  voL  S2,  Llbti  and  Slander, 
H  91-m.} 
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Action  by  Charles  Hickey  a^inst  the  Corson  Manufacturing  Com- 
pany. Demurrer  to  the  complamt  overruled. 

Demarrer  to  complaint,  nie  action  te  for  UbeL  The  complaint  states  that 
the  defendant  as  jiroprletor  and  pabllaher  oC  a  newspaper  pobllslied  of  and 
concerning  the  plaintiff,  ttie  coanty  judge  of  Niagara  oonntar  the  following 

words: 

"Assembljrman  Thompson,  who  passed  the  salary  grab  bill,  has  received 
his  reward  in  rl(di  references  and.  other  fat  matters  at  the  disposal  of  the  coun- 
ty Jndge." 

"The  Agent  Bewarded." 

"The  hill  raising  Judge  Blt^ey's  salary  92,000.00  was  introduced  and 
passed  by  Assemblyman  George  r.  Thompson.  The  judges  appreciation  of 
the  helpful  act  has  been  shown  towards  Attorney  Thompson  In  a  very  ma- 
terial way.  Since  the  increase  of  salary  no  lawyer  in  the  county  has  fared 
as  well  as  Attorney  Thompson  In  the  way  of  fat  references  and  other  mattws 
at  the  disposal  ot  the  coanty  judge.  This  is  a  matter  of  record  and  a  bald 
statement  of  facta,  and  details  as  anbodled  in  the  public  records  can  be  fnr^ 
niahed  to  anybody  disputing  tbem." 

It  is  also  alleged  that  the  defendant  by  sudi  publication  meant  to  charge 
that  plaintiff  acting  in  his  official  capacity  as  county  judge  had  rewarded 
said  Thompson  with  preferences  and  IncratlTe  appointments  for  procnriiv 
the  passage  of  a  bill  unlawfully  increasing  plaintiff's  official  salary,  and  that 
the  public  records  of  said  county  showed  such  charges  to  be  txm. 

David  Tice,  for  plaintiff. 
Hopkins  &  Bonn,  for  defendant 

BROWN,  J.  If  such  publication  is  calctilated  to  injure  the  diar- 
acter  and  is  a  reflection  upon  the  tnt^rity  of  the  plaintiff  or  to  degrade 
him  in  public  estimaticm  and  subject  nim  to  a  loss  of  public  confidence 
and  respect,  it  is  libelous.  The  natural  inference  from  the  publication 
is  tiba^  in  procuring  a  raise  of  $2,000  in  plaintiff's  salary,  the  member 
of  assembly  acted  as  the  a|^ent  of  the  county  judge,  and  that  the  agent 
has  been  paid  for  this  service  to  the  county  judge  by  the  county  judge, 
as  judge,  by  being  appointed  as  referee  in  fat  reference,  and  given  lu- 
crative appointments. 

I  cannot  subscribe  to  this  doctrine  that  a  cotmty  judge  can  appoint 
a  member  of  assembly  as  referee  in  fat  references  as  a  reward  for  pro- 
curing a  raise  of  92,000  in  salary  of  the  judge  without  deeding  the 
character  of  the  county  ju(^  in  the  public  estimation,  holding  him  up 
to  tiie  contempt  and  ridicule  of  the  community,  besmirching  his  int^- 
ri^,  and  bringing  upon  him  the  indignation  of  an  outraged  people.  If 
a  judicial  officer  can  do  such  a  thing  without  being  subjected  to  a  loss 
of  public  confidence  and  respect,  destruction  of  his  usefulness  as  a 
judge,  it  is  a  sad  commentary  on  the  depths  of  judicial  depravi^  to 
which  a  judge  can  descend,  and  still  maintain  the  confidence  of  the 
cc»nmuni^  in  his  fair,  honest.  Judicial  ability  to  conscientiously  dis- 
criminate between  r^ht  and  wrong.  If  a  judge  can  do  such  a  thing 
and  honestly  believe  it  to  be  right,  no  public  that  I  know  of  will  long 
continue  to  believe  that  he  is  competent  to  pass  on  questions  of  liti- 
gants insuring  what  is  honest,  right,  just,  or  decent.  To  say  that  the 
assembl3mian  passed  the  bill  raising  the  salary  of  the  county  judge  as 
the  agent  of  the  judge,  and  that  the  assemblyman  was  rewarded  for 
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such  act  by  the  principal  by  appointments  as  referee,  etc.,  comes  so 
perilously  near  charging  an  act  within  the  refined  and  legal  definition 
of  bribery  that  the  casual,  ordinary  reader  would  most  naturally  infer 
that  the  crime  had  been  attempted,  if  not  consummated ;  at  any  rate, 
the  language  used  was  obviously  calculated  to  degrade  the  character  of 
the  plaintitf,  impeach  his  integrity  as  a  judge,  and  injure  him  in  the 
pubhc  estimation. 

Demurrer  overruled.  Defendant  may  answer  on  paying  costs  to  be 
taxed. 


PBDERSEN  MFG.  00.  t.  WAI/TER  AUTOMOBILE  GO. 
(Supreme  Court,  Appellate  Division,  First  Department  F^ruary  21,  1908.) 

1.  Attachhxrt— Motion  to  Vaoats— Aitidavits. 

Where  a  motion  to  vacate  an  attadmient  was  made  on  aflAdaTltai  tbe 
qourt  waa  entitled  to  consldn-  tbe  additional  affidavits  offered  cm  tlie  re- 
turn of  the  order  to  show  caaae  in  sopport  of  the  attatdunoit 

2.  Sams— FOBUON  CJobpokatiohb— Bvioihoe. 

On  an  application  to  vacate  an  attachment  against  a  foreign  corpora- 
tion, affidavits  held  sufficient  to  Bhov  that  defendant  was  a  foreign  cor^ 
poratlon,  and  that  the  attachments  were  jiroperly  Issued  on  that  ground. 

Appeal  from  Special  Term. 

Action  by  the  Pedersen  Manufacturing  Company  against  the  Walter 
Automobile  Company.  Frcnn  an  order  vacating  a  warrant  of  attadi- 
ment,  plaintiff  appeals.  Reversed,  and  att»:hment  reinstated.  Motion 
<lenied. 

Agued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  HOUGHTON,  JJ. 

Hunt,  Hill  &  Betts  (Geo.  Whitfield  Betts,  Jr.,  of  counsel),  for  appel- 
lant 

Jacob  Newman,  for  respondent 

CLARKE,  J.  This  is  an  action  brought  to  recover  for  goods  sold 
and  delivered  to  the  defendant,  alleged  in  the  complaint  to  be  a  cor- 
poration organized  and  existing  under  the  laws  of  the  state  of  New 
Jersey.  The  motion  was  made  upon  affidavits  to  set  aside  the  attach- 
ment which  had  been  granted.  The  court  therefore  had  the  right  to 
consider  the  additional  affidavits  offered  and  received  upon  the  return 
of  the  order  to  show  cause  in  support  of  the  attachment,  wherein  the 
fact  is  positively  sworn  to  that  the  defendant  is  a  foreign  corporation 
organized  and  existing  under  the  laws  of  the  state  of  New  Jersey ;  a 
telegram  from  the  Secretary  of  State  of  New  Jersey  to  that  effect  be- 
ing incorporated  therein.  This,  in  view  of  the  argumentative  aifidavit 
of  defen(^t*s  counsel,  and  the  fact  that,  although  the  president  of  the 
defendant  makes  an  affidavit,  he  does  not  deny  that  the  defendant  is 
a  foreign  corporaticHi,  satisfies  us  that  upon  these  papers  the  attachment 
ought  not  to  havfe  been  vacated. 

The  order  appealed  from  should  therefore  be  reversed  and  the  at- 
tachment reinstated,  with  $10  costs  and  disbursements  to  the  appellant, 
and  the  motion  to  vacate  the  attachment  denied,  with  $10  costs.  All 
concur. 
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WSESSBBBGBB  et  aL  t.  WALXAGH. 
CBnpreme  Oonrt,  Appellate  DiTition,  Flist  DcDartmait   Febrnaty  T,  IOMl) 

1.  Vendor  msd  Fubcoamb— Tms  or  Vihdob— Enscr  or  Lib  Perdkks. 

A  notice  of  Us  pendens  reciting  that  an  action  had  been  commenced  to 
foreclose  a  mortgage  on  certain  land  did  not  render  the  owner's  title  un- 
marketable, where  the  contract  provided  that  tbe  property  was  to  be  taken 
snbject  to  the  mortgage  aonght  to  be  forecloeedt  and  where  coisent  to  the 
dlscontlnnance  of  the  foreclosure  suit  had  been  dallTexttd  to  the  rmtdor 
and  an  order  of  discontinuance  entered. 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig.  toI.  4S,  Vendor  and  Pur- 
chaser, ii  242,  246.] 

2.  SPKWno  PBBroBiu,nos— DxransES— BioHT  to  Absekt. 

In  an  action  for  specific  performance  of  a  contract  for  tbe  sale  of  realt7» 
the  title  to  which  i^alntlfl  refnsed  to  accept  when  toadeted  b7  deCeodant, 
oa  the  gnmnd  of  the  insnfOdency  of  the  title,  the  acts  of  defendant  In 
giving  a  bond  to  pay  any  judgment  which  might  be  recovered  against  him, 
and  Bubseqnently  In  conv^rlng  the  property  to  others^  did  not  prevent  him 
from  asserting  the  sufficiency  of  his  title  and  plalntUTs  refusal  to  acc^t 
as  a  defense  to  a  recovery  by  plaintiff  of  the  amount  paid  1^  him  on  the 
execution  of  the  contract 

Appeal  fr<Mn  Special  Term. 

Action  Herman  Weissberger  and  another  against  Karl  M.  Wal- 
lach.  Prom  a  judgment  for  plaintiffs,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM.  CLARKE. 
HOUGHTON,  and  SCOTT,  JJ. 

Stanislaus  N.  Tuckman,  for  appellant 
Charles  Schwick,  for  respondents. 

INGRAHAM,  J.  The  action  was  for  the  spedfic  performance  of  a 
contract  for  the  sale  of  real  estate,  the  conveyance  to  be  delivered  on 
the  3d  of  November,  1905,  at  1  o'clock  p.  m.  Upon  that  day  the  de* 
fendants  tendered  to  the  plaintiff  a  deed  of  the  proper^,  which  the 
plaintiff  refused  to  accept,  upon  the  ground  that  the  defendant's  title 
was  not  marketable.  The  only  objection  to  the  title  which  the  court 
sustained  was  that  there  was  on  file  a  notice  of  the  pendency  of  an  action 
in  the  Supreme  Court  in  which  Jacob  SdioUe  and  others  were  the 
plaintiffs  and  John  J.  McAdam  and  others  were  defendants,  whidi  re- 
lated to  the  property  which  defendant  had  agreed  to  convey,  filed  on  the 
10th  of  January,  1896.  This  notice  of  pendency  of  an  action  was  in- 
troduced in  evidence,  and  recited  that  an  action  had  been  commen(%d 
to  foreclose  a  mortgage,  dated  the  4th  of  May,  1886,  which  was  a  lien 
upon  the  property  in  question.  Under  the  contract  sought  to  be  en- 
forced, the  property  was  to  be  taken  subject  to  this  mortgage,  which 
was  described  in  the  notice  of  pendency  of  action.  No  complaint  in  the 
action  in  which  the  notic*  was  filed  was  introduced.  There  were,  how- 
ever, introduced  by  defendant  the  agreements  between  the  plaintiffs  in 
the  foreclosure  action  in  which  the  notice  of  pendency  of  the  action 
had  been  filed  and  the  defendants,  extending  the  payment  of  the  mort- 
g^e  mentioned  from  time  to  time,  so  that  it  became  due  on  May  1, 
1906,  as  provided  for  in  the  ocxitract  Hie  defendant  stated  at  the  time 
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of  dosing  the  contract  that  he  had  a  consent  to  cancel  that  lis  pendens, 
and  asked  for  a  short  adioununent  to  enter  the  formal  order,  which 
was  refused;  the  plaintiffs  saying  that  in  that  case  they  would  object 
to  the  title  on  other  grounds. 

I  do  not  think  that  this  lis  pendens  made  the  title  unmarketable.  The 
evidence  is  undisputed  that  a  consent  to  discontinue  the  action  had  been 
delivered  to  the  defendant,  but  that  it  had  been  mislaid,  and  the  plain- 
tiff's attorney  in  that  foreclosure  suit  at  once  gave  the  attorney  for  the 
defendant  a  duplicate  consent  upon  which  an  order  of  discontinuance 
was  entered.  There  was  no  litigation  concerning  this  mortgage,  and  no 
proof  that  any  complaint  had  ever  been  filed,  and  the  evidence  was  un- 
disputed that  it  related  to  the  mortgage  that  plaintiff  had  agreed  to  as- 
sume. The  lis  pendens,  therefore,  was  not  an  incumbrance,  and  the 
plaintiffs  were  not  entitled  to  reject  the  title  upon  that  ground.  It  is 
perfectly  plain  that  the  title  was  good.  The  learned  justice  at  the  Spe- 
cial Term  relied  upon  Simon  v.  Venderveer,  166  N.  Y.  377,  49  N.  E. 
1043,  63  Am.  St.  Rep.  683 ;  but  that  case  expressly  held  that  a  Us  pen- 
dens 1^  itself  does  not  constitute  an  incumbrance,  but  it  must  be  proved 

the  complaint  that  a  good  cause  of  action  existed.  See,  also,  Baecht 
v.  Hevesy  (decided  in  November,  1906),  115  App.  Div.  509,  101  N.  Y. 
Supp.  413 ;  Grace  v.  Bowden,  10  App.  Div.  541,  42  N.  Y.  Supp.  60. 

The  only  question  is  whether  or  not  the  subsequent  act  of  the  de- 
fendants in  giving  a  bond  to  pay  any  judgment  recovered  in  this  action, 
and  then  subsequently  conveying  the  property  prevented  them  from 
claiming  the  advantage  of  this  rule.  It  is  quite  dear  that  on  this  evi- 
dence £e  lis  pendens  itsdf  was  not  an  incumbrance,  and  the  plaintiff 
^ed  to  prove  any  other  objection  to  the  title.  The  plaintiff  never  of- 
fered to  accept  title,  and  based  this  action  upon  the  allegation  that  de- 
fendant was  unable  to  perform  the  contract.  Having  taken  this  posi- 
tion at  the  time  the  contract  was  to  be  performed  and  based  this  action 
upon  it,  I  do  hot  think  the  defendant  was  bound  to  hold  the  property 
so  as  to  allow  the  plaintiff  to  change  his  mind  and  accept  a  conveyance, 
but  was  justified  in  disposing  of  the  property  and  defending  the  action 
to  recover  the  amount  paid  by  plaintiff  on  the  execution  of  the  con- 
tract. 

The  ju<^^ent  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appdlant  to  abide  the  event  All  concur. 


HcGINI^T  V.  OILDBRBLBDVD. 
(SapnmB  Court,  Appellate  DlviBion,  Flrat  DepartDamt  Febrnary  21,  1908.) 

Atuohiixiit— AmoAViT— Descbzftioh  or  Debt— CouwTKBomii. 

Oode  OIv.  Proc.  9  686,  provides  that  a  plaintiff,  In  order  to  obtain  an 
attachment,  must  show  by  affidavit  that  one  of  the  causes  of  action  sped- 
fled  in  the  preceding  section  exists,  aiid,  If  the  action  Is  to  recover  for 
breach  of  contract,  that  plaintiff  is  entitled  to  recover  a  sum  stated  therein 
"over  and  above  all  counterclaims  known  to  blm."  Held,  that  an  affidavit 
for  an  attachment  In  an  action  to  recover  $800  and  Interest  on  a  contract, 
falling  to  state  that  that  amount  was  due  to  plaintiff  "over  and  above  all 
counterclaims,"  was  fatally  defective. 

im.  NotSb— cases  In  point  see  Oeat,  Vlg.  voL  6^  Attachment,  H 
28a  291.] 
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Appeal  itom  Special  Term. 

Acti<»i  by  Walter  T.  McGinley  against  Edward  J.  Gtldersleeve. 
From  an  order  denying  a  motion  to  vacate  a  warrant  of  attachment, 
defendant  appeals.  Reversed,  and  motion  granted. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CI^KE,  and  HOUGHTON,  JJ. 

E.  X.  Donc^hue,  for  appellant. 

INGRAHAM,  J.  The  attachment  was  granted  upon  the  plaintiff's 
affidavit,  which  states  that  the  action  is  brought  to  recover  the  sum  of 
$800  and  interest  due  from  the  defendant  under  an  agreement  made  on 
the  28th  of  April,  1906,  thereafter  duly  delivered  to  the  plaintiff,  a  copy 
of  which  agreement  is  annexed  to  the  affidavit,  and  that  therein  the 
defendant  promised  and  agreed  for  a  good  and  valuable  consideration 
to  pay  to  tfie  plaintiff  the  sum  of  $800  in  installments.  There  was  no 
statement  in  this  affidavit  that  this  amount  was  due  to  the  plaintiff  over 
and  above  all  counterclaims.  By  section  636  of  the  Code  of  Civil  Pro- 
cedure, to  entitle  a  plaintiff  to  a  warrant  of  attachment — 

"be  must  show  by  affidavit  to  tbe  satisfaction  of  the  Judge  granting  tbe 
aame,  that  one  of  the  causes  of  action  ^)eclfied  In  the  last  section  exists 
against  the  defendant  If  the  action  is  to  recover  damages  for  breach  of  con- 
tract, the  affidavit  mast  show  that  tbe  plaintiff  Is  entitled  to  recover  a  sum 
stated  tboreln,  over  and  above  all  coimtBrclalms  known  to  blnL" 

Hie  plaintiff  foiled  to  show  to  Hit  court  a  fact  which  the  statute  says 
that  he  must  show  to  entitle  hun  to  the  warrant,  and  upon  the  affidavit 
presented  he  was  not  entitled  to  a  warrant,  and  the  court  below  should 
have  vacated  it. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  to  vacate  the  warrant  of  at- 
tachment granted,  with  $10  costs.  All  concur. 


In  re  BBNOIT. 

(Snprains  Oonrt,  .^ipellate  Division,  First  Department  Febmary  T.  1908.) 

1.  BxifKBtrpTOT—DiaoHABOB— Debts  Disohabobd— JnooioinTB. 

Where  the  ctMuplalnt  in  an  action  to  recover  mon^  collected  as  rent 
of  certain  property  allied  that  tbe  defendant  made  nntme  representations 
as  to  the  rent  collected  by  him,  but  did  not  allege  that  plaintiff  relied  up- 
on sncb  representations,  that  defendant  Intended  to  deceive,  or  that  plain- 
tiff sustained  any  damage,  but  simply  asked  for  Judgment  therefor,  tbe 
action  was  for  mone^  bad  and  rec^ved,  rather  than  for  fraud,  and  a  con- 
sent Judgment  w^  not  a  Judgment  In  an  action  tm  fraud,  so  as  to  come 
within  tbe  exception  of  Bankr.  Act  July  1,  1888,  c.  (Ml,  1  17,  80  Stat  660 
[IT.  a.  Comp.  St  1901,  p.  3428L  excepting  Judgments  In  actions  for  frand 
or  obtaining  property  by  false  pretenses  or  false  representatliHiB  from 
release  by  the  dlscha^e. 

1.  8ahb. 

Though  the  fact  that  a  Judgment  does  not  show  that  it  was  recovered 
In  an  action  of  fraud  Is  not  concludve  of  such  fact  >tlll  the  record  in  the 
Hctlon  In  which  the  Judgment  Is  rendered  must  show  that  fraud  was  the 
i^vamen  of  the  action,  In  order  to  bring  tbe  Judgment  within  tbe  ex- 
ception of  Bankr.  Act  July  1,  189S.  c.  &41,  8  17,  80  Stat  600  [U.  S.  Comp. 
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8t  1901,  p.  842S],  ezcQptlng  a  JndgiiMiit  In  nuft  action  from  relMse 
a  diBcharge  In  buikroptcy. 
Houghton  and  Scott,  JJ.,  dlseoitlnflt 

Appeal  from  Special  Term. 

Motion  by  Adolphe  H.  Benoit,  after  his  discharge  in  bankruptcy, 
to  have  a  certain  judgment  canceled  and  discharged  of  record.  From 
an  order  denying  the  motion,  the  applicant  app^s.  Reversed,  and 
-motion  granted. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Eugene  L.  Richards,  Jr.,  for  appellant 
William  J.  Reid,  for  respondent. 

INGRAHAM,  J.  In  March,  1904,  Darsa  J.  Densmore  and  Robin 
Dale  Compton  commenced  an  action  in  the  Supreme  Court  against  the 
petitioner  to  recover  certain  moneys  which  the  petitioner  had  collected 
as  the  rent  of  certain  real  property  from  the  tenants  thereof.  The 
complaint  alleged  that  the  defendant  in  that  action  was  lessee  of  the 
property  No.  307  Fifth  avenue,  under  a  lease  for  16  years  from  Oc- 
tober 1,  1902 ;  that  on  the  10th  of  March,  1904,  the  defendant  assign- 
ed and  transferred  the  lease  to  the  plaintiff  ;  that  at  the  time  of  said 
assignment  and  transfer  and  as  a  part  of  the  transacticm  the  defendant 
stated  and  represented  to  the  plaintiff  that  he  had  collected  no  rents 
from  subtenants  of  said  premises,  except  from  certain  subtenants  nam- 
<d,  which  statement  and  representation  was  reduced  to  the  form  of  an 
affidavit ;  that  said  statements  were  false  and  untrue ;  that  the  defend- 
ant had  received  from  one  subtenant  a  promissory  note  for  $3,300 
as  rental  for  a  floor  in  the  building  for  one  year  from  February  6, 
1904,  and  had  procured  that  note  to  be  discounted  and  had  received 
the  proceeds  thereof;  that  the  plaintiff  had  demanded  from  the  de- 
fendant the  amount  of  said  note,  and  the  defendant  had  refused  and 
neglected  to  pay;  that  that  amount  was  due  and  owing  from  the  de- 
fendant to  the  plaintiff,  with  interest  from  March  10,  1901 ;  and  a 
■copy  of  the  transfer  of  the  lease  from  the  defendant  to  the  plaintiff 
and  a  copy  of  this  so-called  affidavit  was  annexed  to  the  complaint. 

The  defendant  interposed  an  answer  to  this  complaint,  and  the  case 
•came  on  for  trial  at  tiie  Trial  Term  of  the  court,  when  the  defend- 
ant consented  tiiat  judgment  against  him  shotdd  be  taken  for  the 
amount  demanded  in  the  complaint,  upon  whidi  consent  judgment, 
without  evidence  being  taken,  was  entered  for  the  plaintiff  against  the 
defendant.  Subsequently  the  defendant  was  adjudicated  a  bankrupt, 
and  on  October  5,  1906,  he  received  his  discharge  in  bankruptcy.  The 
judgment  was  included  in  the  schedules  filed  by  the  bankrupt,  and  the 
judgment  creditor  had  notice  of  the  proceeding.  The  judgment  was 
thereby  discharged,  unless  the  claim  was  one  excq>ted  from  the  opera- 
tion of  a  discharge  in  bankruptcy  by  the  bankrupt  law  (Act  Jtuy  1, 
1898,  c.  541,  30  Stat.  544  [U.  S.  Comp.  St  1901,  p.  3418]).  Section 
17  of  the  bankrupt  law  provides  that  a  discharge  in  bankruirt^  shall 
release  a  bankrupt  from  all  of  his  provable  debts,  except  such  as  "(2) 
are  judgments  in  actions  for  fraud  or  obtaining  property  by  false  pre- 
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tenses  or  felse  m!srepresentations,  or  for  wilful  or  malicious  injury 
to  the  person  or  property  of  another."  To  bring  this  case  within  the 
exception,  therefore,  it  must  appear  that  this  judgment  was  recovered 
in  an  action  for  fraud,  as  there  is  no  claim  that  it  comes  within  either 
of  the  other  provisicms  of  the  subdivisions  referred  to. 

Now  this  complaint  lacks  essential  allegations  of  an  action  to  recover 
for  a  fraud.  It  does  allege  that  the  defendant  made  a  representation 
as  to  the  rent  that  he  had  collected,  whidi  allegation  was  untrue,  as 
he  had  collected  rent  that  he  had  stated  he  had  not  collected.  The 
fact  that  he  made  this  representation  in  the  form  of  an  affidavit  does 
not  in  any  way  add  to  its  force.  There  is  no  allegation  that  the  plain- 
tiff relied  upon  such  a  representation,  that  the  defendant  intended  to 
deceive,  or  that  the  plaintiff  sustained  any  damage ;  but  he  asked  for 

C'gment  for  the  amount  of  the  rent  that  it  was  alleged  tfie  defendant 
received  in  excess  of  that  admitted  in  the  so-called  affidavit.  The 
action  is  essentially  for  money  had  and  received,  rather  than  for  fraud. 
An  entirely  different  question  would  have  been  presented  if  the  action 
had  been  tried  out  as  an  action  for  fraud ;  but  in  an  action  where  the 
complaint  does  not  contain  the*  essential  elements  of  an  action  to 
recover  damages  for  fraud,  and  in  which  an  answer  was  interposed, 
where  a  judgment  is  entered  upon  a  consent,  the  judgment  cannot  be 
said  to  be  a  judgment  in  an  action  for  fraud.  It  is  true  that  the  fact 
that  the  judgment  does  not  show  that  the  action  was  to  recover  for  a 
fraud  is  not  conclusive ;  but  the  record  must  show  that  the  action  was 
for  one  of  the  causes  specified  in  section  17  of  the  bankrupt  law,  to 
bring  it  .within  tiie  exception.  That  fact  must  a^^war  somewhere  in 
the  record. 

Matter  of  BuUis,  68  App.  Div.  608,  73  N.  Y.  Supp.  1047,  afl&rmed 
without  opinion  in  171  N.  Y.  689,  64  N.  E.  1119,  is  not  in  conflict  with, 
but  confirms,  this  view.  The  judgment  in  that  case  was  obtained  in 
an  action  in  equity  to  require  defendants  to  convey  spectflc  property, 
based  upon  false  and  fraudulent  representations  made  by  the  defend- 
ants to  the  firm  of  Newcombe  &  Co.  that  a  certain  tract  of  land  to  be 
conveyed  was  free  and  dear  from  all  incumbrances,  and  other  repre- 
sentations in  relation  to  said  property.  The  complaint  in  that  action 
alleged  tiiat  the  defendants  wdl  knew  at  the  time  they  made  said  pre- 
tended conveyance  that  the  said  conveyance  was  in  reality  false  and 
fraudulent,  by  reason  of  which  irreparable  injury  was  occasioned  to 
the  bondholders,  including  the  plaintiff,  unless  a  conveyance  of  certain 
property  was  specifically  decreed.  There  was  further  alleged  derelic- 
tk)n  of  duty  by  the  defendants,  whidi  they  had  diverted  fraudulent- 
ly and  secretly  a  large  amount  of  property-  of  the  corporation  of  which 
tiiey  were  directors  to  their  own  use.  The  complaint  then  asked  for 
a  specific  performance  of  a  contract  to  convey  the  property,  or  that 
the  defendants  pay  to  the  trustees,  for  the  security  of  said  bondhold- 
•  ers,  a  sum  of  money  equivalent  to  the  value  of  the  real  estate  that 
should  be  conveyed.  Fraud  was  then  expressly  alleged,  upon  which 
equitable  relief  based  upon  such  fraud  was  demanded.  The  judgment 
was  based  upon  a  decision  of  the  Special  Term  finding  that  the  de- 
fendants were  guilty  of  fraud  and  deceit;  the  court  also  finding  that 
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the  statements  and  representations  of  the  defendant  with  respect  to 
the  lands  were  fraudulent,  and  made  with  intent  to  deceive*  and  that 
the  plaintiff  was  in  fact  deceived  by  the  said  statements  and  represen- 
tati(»is,  and  the  aaxA  statements  and  rq)resentations  were  ftuse  and 
untrue,  and  the  agreement  was  fraudulently  made.  The  court  assumed 
jurisdiction  by  reason  of  the  fraud  practiced  by  the  defendants  on  the 
bondholders,  and  adjudged  that  the  defendants  pay  a  trust  company 
a  sura  of  upwards  of  $290,000  for  their  benefit.  The  Court  of  Ap- 
peals held  that  the  action  was  founded  upon  the  actual  positive  fraud 
of  the  defendants  BuUis  and  Barse.   It  was  then  said : 

"As  we  Interpret  subdivision  2  of  section  17  of  the  bankmpt  law,  It  does  not 
limit  the  exception  to  common  law  actions  of  fraud  or  deceit.  The  gist  and 
gravamen  of  the  action  must  have  been  the  positive  and  Intentional  fraud 
of  the  bankrupt  The  record  presented  must  clearly  show  that  such  miscon- 
duct was  the  pith  of  the  action,  and  It  may  not  be  dependent  upon  oral  proof 
or  other  erldeooe  ont^e  <^  the  record." 

It  is  because  of  the  failure  of  the  record  in  the  action  now  before 
us  to  show  that  the  fraud  and  deceit  of  the  petitioner  was  the  "gist 
and  gravamen"  of  the  action  that  th.e  judgment  is  not  within  the  ex- 
ception specified  in  section  17  of  the  bankrupt  law.  Consequently  the 
judgment  was  discharged,  and  the  motion  should  have  been  granted. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  $10 
costs  and  disbursements,  and  tiie  motion  granted,  widi  $10  costs. 

PATTERSON,  P.  J.,  and  CLARKE,  J.,  concur, 

PATTERSON,  P.  J.  I  think  the  complaint  in  the  action  of  Dens- 
more  V.  Benoit  is  not  to  be  regarded  as  one  in  an  action  to  recover 
damages  for  fraud  and  deceit,  but  that  the  allegations  contained  there- 
in respecting  false  statements  and  representations  are  statements  of 
fact  constituting  reasons  why  ex  aequo  et  bono  the  defendant  should 
restore  to  the  plaintiff  the  money  the  latter  had  collected  from  tenants 
of  the  premises  mentioned  in  that  complaint.  The  precise  claim  of 
the  plaintiff,  as  stated  in  that  complaint,  is  that  he  demanded  of  the 
defendant  the  sum  of  money  mentioned  in  the  complaint,  that  the  de- 
fendant refused  and  n^lected  to  pay  the  same,  and  that  the  same  "is 
now  due  and  owin^  from  defendant  to  plaintiff,  with  interest."  From 
the  structure  of  this  complaint,  it  seems  to  me  that  it  must  be  regard- 
ed as  sounding  in  contract,  and  not  in  tort ;  but  if  it  were  at  all  doubt- 
ful, and  the  complaint  ambiguous,  every  intendment  is  in  favor  of  con- 
struing it  as  being  an  action  ex  contractu.  Goodwin  v.  Griffis,  88  N. 
Y.  629 ;  Foote  v.  Ffoulke,  55  App.  Div.  617,  67  N.  Y.  Supp.  368;  Reed 
V.  Hayward,  82  App.  Div.  417,  81  N.  Y.  Suot.  608 ;  Town  of  Green 
Island  V.  Williams,  79  App.  Div.  263,  79  N.  Y.  Supp.  791. 

INGRAHAM  and  CLARKE,  JJ.,  concur. 

HOUGHTON,  J.  (dissenting).  While  the  complaint  in  the  action 
in  which  judgment  was  obtained  against  the  petitioner  prior  to  his 
bankrupt<^  is  very  bad,  still  all  it  really  lacks  to  make  it  a  good  com- 
plaint in  fraud  is  the  allegation  of  reliance  upon  the  false  representa- 
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tions.  The  making  of  the  representations  as  ,to  no  advance  rents 
having  been  collected  on  the  lease  and  their  falsity  as  to  the  tenant 
Rue  are  properly  set  forth.  The  written  affidavit  of  defendant  is  ap- 
pended to  the  complaint,  from  which  Imowledge  of  falsity  can  be  fair- 
ly inferred.  Facts  are  stated  from  which  damages  can  be  computed, 
to  wit,  loss  of  rent  from  April  1,  1904,  at  the  rate  of  $8,800  per  year. 
It  is  not  fatel  that  the  pleader  called  the  damages  resulting  from  the 
fraud  whidi  he  particularly  set  forth  an  "indebtedness"  or  money 
"due  and  owing."  The  facts  pleaded  did  not  show  any  indebtedness 
in  assumpsit,  or  for  money  had  and  received.  The  assignment  of  the 
lease,  which  is  made  a  part  of  the  complaint,  contains  no  covenant 
against  receipt  of  advance  rents  or  that  they  had  been  collected  only 
to  a  specified  date.  The  action,  therefore,  was  not  based  on  any  cove- 
nant in  the  assignment.  In  the  absence  of  any  agreement  on  sub- 
ject, the  assignor  of  the  lease  was  not  under  obligation  to  repay  to  the 
assignees  any  advance  rents  which  he  had  collected  prior  to  his  assign- 
ment. The  defendant  did  not,  therefore,  owe  the  plaintiffs  any  sum 
of  money,  either  by  implication  of  law  or  by  agreement.  If  he  was 
liable  to  them  at  all,  under  the  facts  alleged,  he  was  liable  because  he 
had  deceived  them  by  his  representations  that  be  had  not  collected  any 
advance  rent  from  Rue. 

No  other  inference  than  that  the  complaint  is  based  on  fraud  can 
be  gatiiered  from  the  allegations.  It  is  true  the  defendant  could  have 
demurred,  and  succeeded ;  but  he  answered,  and  admitted  the  r^resen- 
tati<ms  contained  in  his  affidavit,  and  &at  he  had  taken  and  discounted 
Rue's  note,  but  pleaded  that  the  agreement  with  Rue  had  been  abrogat- 
ed to  plaintiff's  knowledge.  The  omission  of  the  allegation  of  reliance 
upon  the  representations  was  but  a  technical  defect,  concerning  which 
an  amendment  could  have  been  allowed  on  the  trial.  In  the  absence 
of  any  demurrer  or  motion  on  defendant's  part,  the  complaint  was  , 
good  enough,  especially  as  he  allowed  judgment  to  go  against  him  in 
open  court  when  tiie  case  was  called  for  trial.  Although  fraud  is 
not  expressly  charged  in  a  complaint,  if  the  facts  showing  it  are  plead- 
ed, sudi  omission  is  not  material  after  judgment  Goldsmith  v.  Gold- 
smith, 145  N.  Y.  313,  39  N.  E.  1067.  Technical  objections  to  a  plead- 
ing should  be  taken  by  demurrer  or  otherwise,  and  after  judgment 
diey  will  be  disregarded,  even  in  an  action  for  fraud.  Whittlesey  v. 
Delaney,  73  N.  Y.  571 ;  Disbiow  v.  Harris,  123  N.  Y,  362,  25  N.  E. 
366. 

In  my  view,  the  judgment  was  dearly  based  on  fraud,  and  hence 
was  not  discharged  by  the  bankrupti^  proceedings.  The  appellant, 
therefore,  was  not  entitled  to  have  it  discharged  of  record,  and  the 
order  refusing  so  to  do  should  be  affirmed. 

SCOTT,  J.,  concurs. 


Digitized  by  Google 


894  108  NBW  YORK  sdfpLbmbnt  (Sup.  Ct. 

ud  142  Nev  York  State  Rwtrtar 


HESS  T.  BOBERTS. 
(Sapreme  Court,  Appellate  DMsIihi.  Flrat  Department   Febnuwy  21,  1908.) 

1.  LA.nDU>BD  AND  TKRART— "LKASK"— NaTXTBX  OT  COlTmAOT, 

A  contract  whereby  It  was  agreed  that  plaintiff  sbonld  have  the  excln- 
sive  privilege  of  the  pnbllc  stenographer's  office  in  a  certain  hotel,  plaln- 
tlfT  agreeing  to  pay  the  rent  promptly  each  month  In  advance  for  the  exclu- 
sive prlvUc^  of  the  pnbllc  stenographer's  office,  and  to  do  private  corre- 
spondence for  tbB  hotel  management)  and  to  famish  competent  stenog- 
raphers for  this  service,  was  not  a  leaae,  but  a  mere  agreement  to  allOTr 
plaintiff  to  carry  on  Inu^ness  In  the  hotel. 

[Ed.  Note.^EV»r  cases  In  point,  see  Cut  Dig.  toL  82;  Landlord  and  Ten- 
ant i  60.] 

2.  CONTBACrS— BXVOOATION. 

Where  a  contract  giving  a  Bten<^apher  the  ezdmlve  pilvllege  at  carry- 
ing on  tlie  buedness  of  steni^epher  In  a  botti  inrovlded  tbat  If  the  serv- 
ices rendered  were  not  satisfactorily  performed,  the  agreement  could  be 
revoked  without  ai^>eal  by  either  party,  the  manager  of  the  hotel  had  the 
right  to  revoke  the  contract  without  stating  that  the  services  were  unsatis- 
factory. 

8.  8ams-<3boundb  roa  Revocation. 

Where  an  agreement  to  allow  a  stenographer  to  carry  on  business  tn  a 
hotel  provided  that  If  the  services  were  not  satisfactorily  performed  the 
agreement  could  be  revoked,  without  appeal,  It  was  sufficient  ground  for 
revocation  that  the  stenographer  conducted  some  bualneSB  other  than  tbat 
contemplated,  and  that  people  were  calling  cm  her  at  the  hotel  and  mak- 
iDg  demands  tor  mone^,  whldi  Interfered  with  the  management  ot  the 
hotel. 

4.  InJUNOnon— OONTBAOTS— Rbstbaining  Rxvooation. 

Injnnctlm  will  not  lie  to  restrain  the  revocation  oi  a  contract  wberet^ 
plalntUf  wu  given  the  right  to  carry  on  the  business  of  stenographer  and 
typewriter  In  a  hotel,  where  there  is  no  question  as  to  defendant's  re- 
Bponslbill^,  and  the  fact  that  the  lucrative  season  for  plalntlfTs  work  be- 
gan about  the  time  of  the  revocation  Is  only  a  reason  for  Increased  dam- 
ages, if  there  was  a  breach  of  the  contract 
[Ed.  Note. — For  cases  in  point  eee  Cent  Dig.  vol.  27,  Injunction,  |  111.} 

Appeal  from  Special  Tenn. 

Action  by  Virginia  D.  Hess  against  Levy  P.  Roberts  to  restrain 
defendant  from  interfering  with  plaintiff's  possession  of  an  office  in  the 
hotel  of  which  defendant  was  manager.  From  an  order  granting  a 
motion  for  a  temporary  injunction,  defendant  ^peals.  Reversed. 

Argued  before  PATTERSON.  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  HOUGHTON,  JJ. 

John  Delahunty,  for  appellant 
Philo  P.  Safford,  for  respondent 

INGRAHAM,  J.  This  action  is  based  upon  a  contract  made  on 
the  4th  of  October,  1906,  between  "L.  P.  Roberts,  manager  of  the 
Murray  Hill  Hotel,  New  York,  party  of  the  first  part,  and  Virginia 
D.  Hess,  manager  of  the  Broadway  Stenographic  Bureau,  New  York, 
party  of  the  second  port,"  by  which,  in  consideration  of  the  payment 
of  $200  by  the  plaintiff  to  mt  defendant  in  equal  monthly  payments 
in  advance  for  me  term  of  cme  year  from  the  4th  ai  October,  1906, 
to  the  4th  of  October,  1906,  it  was  agreed  that  plaintiff  should  have 
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the  exclusive  privilege  of  the  public  stenc^rapher's  office  situated  in 
the  Murray  Hill  Hotel.  The  plaintiff  agreed  to  pay  the  rent  promptly 
each  montii  in  advance  "for  the  exclusive  privileges  of  the  public 
stenographer's  office,  and  to  do  Hie  private  correspondence  for  the 
hotel  management,  and  to  keep  the  stenographic  office  open  from  8 :30 
a.  m.  to  10  p.  m.,  each  day,  except  the  lunch  hour,  and  to  furnish  com- 
petent stenographers  for  this  service."  It  was  also  agreed  that  if 
the  service  was  not  satisfactorily  performed  the  agreement  would  be 
revocable,  and  the  plaintiff  had  the  same  privilege  if  the  c^ce  should 
not  be  found  suffiaently  remunerative,  or  for  other  cause.  The  sub- 
stance of  the  agreement  appears  to  be  that  it  would  last  a  year,  unless 
either  party  vranted  to  end  it.  The  complaint  alleges  that  the  plaintiff 
entered  into  possession  of  the  public  stenographer^  office  in  the  Mur- 
ray Hill  Hotel  and  continued  to  hold  the  same  until  the  9th  of  Janu- 
ary, 1908 ;  that  plaintiff  had  performed  the  condition  to  be  performed 
on  her  part,  and  had  paid  the  rent,  except  the  rent  for  the  month  of 
January,  1908,  which  she  tendered ;  that  on  or  about  January  8,  1908, 
tile  defendant  notified  the  plaintiff  that  she  must  immediately  leave  the 
hotel  and  remove  her  belongings  therefrom ;  that  the  plaintiff  refused 
to  do  80,  whereupon  the  defendant  extinguished  the  lights  in  the  room^ 
and  removed  the  plaintiff's  property  therefrom,  and  refused  to  permit 
the  plaintiff  to  occupy  the  stenographer's  office,  or  to  do  any  work  as 
a  stenogfrapher  and  typewriter  therein.  Upon  these  facts  the  plain- 
tiff demanded  judgment  that  the  defendant  be  enjoined,  pending  the 
action  and  perpetually,  from  interfering  in  any  way  with  the  plain- 
tiff's possession  of  said  stenographer's  office  in  the  hotel,  and  from 
interfering  in  any  way  with  the  plaintiff's  continuing  to  conduct  her 
buaness  were  as  such  public  sten(^rapher  during  the  remainder  of 
said  term  under  said  lease,  to  wit,  October  4,  1908,  and  from  grant- 
ing to  any  oAer  person  the  privily  of  exercising  the  calling  of  tiie 
pm>lic  stenographer's  and  typewrites  office  in  the  Murray  Hill  Hotel 
prior  to  the  4th  of  October,  1908;  and  the  court  below  has  enjoined 
tiie  defendant  during  the  pendency  of  the  action  from  interfering  in 
any  way  with  the  plaintiff  in  the  prosecution  of  her  business  as  a 
public  stenographer  and  t^ewriter  in  the  said  Murray  Hill  Hotel  or 
with  her  exclusive  possession  of  said  office,  and  from  leasing  or  grant- 
ing privileges  to  any  other  stenographer  or  typewriter  of  any  sort  in 
any  wa^  in  the  prosecution  of  the  business  of  public  stenc^aplier  and 
typewriter  in  said  hotel  prior  to  October  4,  1908.  As  it  is  dear  that 
the  action  could  not  be  determined  before  the  termination  of  the  rights 
given  by  the  contract,  the  temporary  injunction  grants  to  the  plain- 
tiff all  the  relief  which  she  would  get  by  final  judgment  and  in  ef- 
fect determines  the  action. 

This  instrument  is  called  a  "lease,"  although  it  is  nothing  of  the 
kind.  It  is  a  mere  agreement  to  allow  a  stenographer  and  typewriter 
to  carry  on  business  in  a  hotel.  The  plaintiff  is  given  the  right  to 
carry  on  tiie  business  of  stenc^apher  and  t^writer  in  the  hotel,  and 
for  that  purpose  is  to  have  the  exclusive  pnvilege  of  the  public  stenog- 
rapher's office.  But  it  was  expressly  agreed  that  if  the  services  ren- 
dered by  the  plaintiff  were  not  satisfactorily  performed  the  agreement 
could  be  revoked,  "without  appeal  by  the  first  party";  and  Uie  plain- 
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HESS  T.  ROBERTS.  J^^C^ 
(Snpreme  Conrt,  Appellate  DlTldon,  First  Department  Feb^^^ 

1.  LAITDLOBD  and  TENAm^"LBAffll"— NATUBK  of  COHTOAOjt^  ^^'^'^^^ 

A  contract  whereby  It  was  agreed  that  plaintiff  8h€ir^  S*  '  A 

sive  prlvll^e  of  the  public  straograpber's  office  In  a  w^*-  ^  - 
tiff  agreeing  to  pay  the  rent  promptly  each  month  In/"    p-'o'^         ^  *^ 
Blve  prlvil^e  of  the  public  stenc^rapher'a  office,  ae,  *C3.^  ""'^'^^ 

Bpondence  tor  the  hotel  management,  and  to  fqr  ^       r>  ^ 
raphera  for  this  service,  was  not  a  lease,  but  a  '^^^■'^  ^ 
plaintiff  to  cany  on  business  In  the  hotel.         'h  $h  ^  <^ 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dijti  'Z^  ^  ^    -O-  ? 

ant.  5  50.]  <^  -^^"^L^*^  - 

2.  OOHTBACTS-RbVOCATION.  ^   r^'S^^  ".A^^*^      V^  v?X  "  V 

Where  a  contract  giving  a  stenographei^  ^      v£      \v  \v-  v-^  \r 

tag  on  the  bustness  of  stenographer  In  e.  ^      o,^  ^         V    >     \  s.  '  ■ 
ices  rendered  were  not  satisfactorily  r  o  "S*  ^  Tv  v\  .   • "  ^ 

revoked  without  appeal  by  either  paffr  ■ '  C  ■  - 

right  to  revoke  the  contract  wltbout  r,  <»;  ^  ^  ^'  \\  -  ^  '  ^  - 
factory.  "'^^^V'^v        *     •  " 

8.  Sauk— <3bounds  FOB  Bevooatioii.    v'&f'o'^  ^^      '    ^      '      \  ^ 
Where  an  agreement  to  allow  f 'vi^  *  ^o"  .'^  '  ,  \' 
hotel  provided  that  if  the  servlr^.^  A  ^'^  ^. '\'."  "    -.     \-    '  ,  , 

agreement  could  be  revoked,  w^i^-''^^  <:\  \  '  ■ 

revocation  that  the  stenograph, "a  "  ■  '  • 

coatempiated.  and  that  peopl'-^^  tf^  v'A^' 
ing  demands  for  money,  w>^T 
hotel.  .^t  **^^  V  '  ■  ■  ' 


iMJUKOnOW— OOHTBAOTS— ^ 

Injunction  will  not  Ile^  \v  \^ 


plalntlfl  was  given  the  ^^^^-S'^^^  ,  '  > 
typewriter  to  a  hotels  iV*?"^  '       '  ' 


Appeal  from  Sp  .-^v-a,  '  "flv \>  ^\  * 

aSoh  by  Vir\*  t^^^^  1.^  ^  „^ 
defendant  from  '  \  \  %.  ^'l*  ^ 
hotel  of  which 

motion  for  a             "J"  us  havbv  been  procured  fcy 

Amied  h^' .^"^  a  ''  "'^  t^Mieot  of  tiie  vendor,  tlie  en- 

T  TM   PT  A'RAi?'  '■''y      siic**  agent  either  to  sell  or 

i^i^ftJi^;^  evidence  as  to  a  conversation  be- 

Tohn  Dr  -t,^  1°  which  the  agent  admitted  that  the 
Philo  r   ^                        ^  was  not  what  be  bad  representsd  It  to  bc^ 

ING  vendor  of  certain  real  pr(^>erty,  who  was  tn 

the  4t  -"^^        ^      authority  to  sell  it,  and  did  not  assanie 

w„_,  authority,  and  who  could  not  read  English,  nnlntentkm- 

il*"J^  mistaken  representation  as  to  the  rental  value  of  the  property. 

IJ'  J  that  a  certain  written  statement,  wUdi  was  shown  hhn,  of  the 

pa'  ^  derived  from  the  property  was  correct,  was  not  evidence  of 

f  J  on  the  part  of  the  vendor  which  would  Justly  a  rcscissiOD  of  a  cim- 

.         .ct  subsequently  made  by  the  vendor  with  the  poaui  to  whom  the  al- 
1       .«ged  misrepresentation  was  made. 
Hougliton,  J.,  dissenting. 
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Appeal  from  Trial  Term. 

Action  by  Samuel  Rothstdn  and  others  against  Isidore  Isaac,  to  an- 
nul a  contract  for  the  sale  of  realty.  From  a  judgment  for  plaintiffs, 
and  frcMn  an  order  denying  a  motion  ior  a  new  trial,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHUN,  IN- 
GRAHAM,  LAUGHLIN,  and  HOUGHTON.  JJ, 

Martin  Paskus,  for  appellant. 
Harry  A.  Gordon,  for  respondents. 

INGRAHAM,  J.  By  a  contract  executed  the  I8th  day  of  October, 
1904,  the  defendant  agreed  to  sell  and  the  plaintiffs  agreed  to  purchase 
certain  real  property,  consisting  of  two  lots  of  land  on  Madison  street 
upon  which  was  a  tenement  house.  The  price  to  be  paid  therefor  was 
$78,000,  of  which  $2,000  was  paid  on  or  before  the  signing  of  the  con- 
tract ;  $8,000  was  to  be  paid  in  cash  upon  delivery  of  the  deed ;  $45,- 
000  by  taJring  said  premises  subject  to  a  mortgage  then  a  lien  on  the 
property;  and  the  balance  of  $23,000  by  the  execution  of  a  second 
tnortgage-;-tiie  deed  to  be  delivered  on  ttie  16tfi  of  November,  1904. 
The  plaintiff  did  not  complete  the  contract,  but  on  the  18th  of  Novem- 
ber, 1904,  commenced  this  action — the  complaint  alleging  that  the  con- 
tract had  been  procured  by  fraud,  asking  that  it  be  canceled  and  an- 
nulled, and  for  judgment  against  the  defendant  for  the  $2,000  ^id 
in  cash  on  the  contract  and  for  $400  damages;  the  fraud  consisting 
of  representations  made  by  the  defendant  that  the  premises  brought 
in  an  actual  rental  of  $8,478  per  ^ear  and  that  there  was  to  be  built  a 
tenement  house  adjoining  the  said  premises  immediately  on  the  cart 
thereof,  the  light  uiaft  or  li^ht  and  ventilation  area  of  which  would 
be  on  tiie  westerly  side  of  said  new  building  and  immediately  adjoin- 
ing the  light  shaft  or  light  and  ventilation  area  of  the  said  premises 
whidi  the  plaintiffs  had  purchased,  and  it  being  stated  tiiat  the  owner 
of  the  said  lot  had  already  filed  plans  in  the  building  department,  which 
were  approved,  showing  and  requiring  the  said  light  shafts  or  lig^t 
and  ventilation  0{>en  spaces  or  area  to  be  immediately  adjoining  said 
light  and  ventilation  area  of  the  said  premises.  It  was  also  aUeged 
tmtt  the  rental  of  the  said  premises  was  not  tiie  sum  of  $8,478  per  year, 
but  were  far  and  materially  less  than  said  sum;  that  the  defendant 
wdU  knew  that  the  owner  of  the  said  adjoining  lot  on  the  east  did  not 
intend  to  erect  a  building  on  the  said  lot  with  the  lig^t  and  ventilaticm 
shaft  or  area  immediately  adjoining  the  premises  in  question,  but  that 
the  owner  of  the  adjoining  premises  intended  placing  iJie  light  and  ven- 
tilation area  on  the  easterly  side  thereof  and  not  adjoining  the  prem- 
ises mentioned  in  tfie  agreement.  The  case  was  tried  before  a  jury, 
who  found  a  verdict  for  the  plaintiffs,  and  from  the  judgment  entered 
thereon  the  defendant  ai^>eals. 

One  of  the  plaintiffs  testified  that  his  attention  was  called  to  tiiis 
property  by  a  onto'  named  Abrams,  and  that  Abrams  and  another 
bK^er,  named  Greenberg,  introduced  him  to  the  defendant  The 
plaintiffs  then  called  the  defendant,  who  testified  that  he  made  the  con- 
tract in  question  and  paid  the  brokers'  oxnmissicms  for  effecting  the 
l08N.T.Sr-«T 
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sale  after  the  contract  was  made;  that  the.defen^iLnt  did  not  place 
the  property  in  the  hands  of  the  brokers  for  sale,  but  Uiat  the  defend- 
ant's  father  had  authority  to  sell  the  property  for  the  defendant,  and 
had  authority  to  employ  brewers  for  that  purpose.  On  cross-examina- 
tion the  defendant  was  asked  by  his  counsel : 

"Did  yoa  evep  authorize  7oiir  father,  or  any  one  els^  to  make  any  repre- 
aentationa  as  to  the  j%nt.  which  thla  property  was  to  bring  in7'* 

That  was  objected  to  as  immaterial,  irrelevant,  and  incompetent^ 
and  the  objection  sustained,  upon  the  ^ound  that  anydung  said  by  any 
of  the  brokers  that  induced  me  plaintiffs  to  make  this  contract,  if  that 
saying  or  representation  was  false,  was  the  act  of  the  principal.  To 
this  defendant  excepted.  The  defendant  then  testified  that  he  did  not 
tell  his  father  to  sell  the  property,  and  that  his  father  did  not  sell  the 
property  for  him;  that  he  knew  nothing  about  the  brokers,  except 
that  his  brother  had  told  him  that  they  were  the  real  estate  brokers  who 
brought  the  plaintiffs,  and  he  paid  the  brokers  for  bringing  about  the 
contract. 

William  Isaac,  the  defendant's  brother,  was  then  called  as  a  witness 
for  the  plaintiffs,  and  testified  that  the  defendant  authorized  him  to  set- 
tle with  the  brokers ;  that  he  never  saw  the  brokers  until  they  brought 
the  plaintiffs  to  him  as  purchasers  of  the  property.  On  <^ss-examina- 
tion  he  was  asked  whether  he,  at  any  time  prior  to  the  execution  of 
the  contract,  authorized  any  of  these  brokers  to  make  any  representa- 
tions to  any  one  or  to  the  plaintiffs  as  to  the  rents  or  to  make  any  other 
representations.  That  was  objected  to,  and  the  objection  sustained, 
on  the  ground  that  the  question  was  not  proper  cross-examination. 
The  plaintiffs  then  called  Emanuel  Isaac,  the  defendant's  father,  who 
testified  that  he  had  authority  to  collect  the  rents  of  the  premises  for 
the  defendant ;  that  the  defendant  had  said  that  when  they  got  a  good 
price  for  the  house  they  would  sell  it ;  that  the  witness  was  in  the  real 
estate  business;  that  he  would  not  sell  the  house  unless  the  defendant 
was  present,  and  had  nothing  to  do  with  and  never  engaged  any  brea- 
kers ;  that  the  brokers  never  had  brought  the  plaintiffs  to  the  witness, 
and  he  never  had  any  talk  with  them  on  the  subject. 

One  of  the  plaintiffs  was  then  recalled,  and  said  that  the  broker 
Abrams  "brought  me  to  buy  the  house" ;  that  the  broker  then  went 
with  the  witness  to  William  Isaac,  the  defendant's  brother,  and  to 
Emanuel  Isaac,  the  defendant's  father;  that  he  gave  a  check  for  $300 
as  a  deposit  on  the  purchase  of  the  property;  that  as  a  result  of 
what  Abrams  told  the  witness  he  went  to  the  premises  and  saw  the 

i'anitress;  that  the  tm>kers  told  him  to  go  to  No.  86  Bowery,  where 
le  would  meet  the  father  of  the  owner;  that  before  the  father  came 
in  the  defendant's  brother  talked  with  hun  about  the  property^  and 
when  the  father  arrived  he  had  a  talk  with  him.  He  was  then  asked 
what  the  father  of  the  defendant  said,  which  was  objected  to  by  the 
defendant.  That  objection  was  overruled,  and  the  defendant  except- 
ed. The  witness  then  said :  That  after  he  made  the  defendant's  broth- 
er an  offer  the  brother  said:  "Wait  for  my  father.  He  has  more 
authority  and  he  will —  See  what  he  says.  He  will  sell  it  for  you." 
That  when  the  defendant's  father  came  ip  he  made  an  offer  of  $76,- 
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000,  and  they  finaUy  agreed  on  $78,000  as  the  price  to  be  paid  for 
the  property.  That  "I  asked  him  then  if  the  rents  brought  in  thie 
way  I  got  it  from  the  janitress."  That  the  witness  had  a  memoran- 
dum, and  asked  the  father  "if  the  rent  as  given  to  me  by  the  janitress 
was  correct.  He  went  over  this»  and  it  was  correct ;  that  he  collected 
the  rents  and  paid  the  same  over  to  him  [the  defendant].  *  *  * 
He  said  these  were  the  correct  rents  the  property  brought  in  at  the 
time,  between  $8,400  and  $8,600  per  year."  The  plaintiffs  then  of- 
fered this  memorandum  in  evidence,  which  was  objected  to  by  the 
defendant.  That  objection  was  overruled,  and  the  defendant  ex- 
cepted. This  is  a  memorandum  with  certain  figures  upon  it  which, 
added  together,  made  a  total  of  $706.50,  and  which  is  multiplied  by 
12,  making  $8,478.  There  is  nothing  on  the  face  of  this  paper  which 
connects  it  with  the  premises  in  question.  The  witness  then  con- 
tinued : 

**TbeD  I  asked  blm  about  the  vacant  lot  next  door ;  tliat  the  broker  Abrams, 
who  proposed  the  parcel,  told  me  they  b^^an  to  build  so  to  obstruct  the  light 
of  the  premises  adjoining  to  the  east  of  306  Madison  street" 

Counsel  for  the  defendant  then  moved  to  strike  out  this  testi- 
mony as  to  the  conversation  with  the  defendant's  father,  and  also 
objected  to  the  testimony  on  the  ground  that  it  was  incompetent 
and  immaterial.  That  motion  was  denied,  and  the  objection  over- 
ruled, to  which  the  defendant  excepted.  The  witness  then  stated : 

"After  that  time,  B.  Isaac  [defendant's  father]  told  me  that  he  knew  the 
builder,  the  owner  of  the  lot  adjoining  306—biB  bnlldlng.  It  was  the  same 
builder  who  built  his  house — hia  son's  bouse— 806-808  U&dls<Hi  street,  and 
that  this  builder—  He  knew  this  builder,  and  be  knew  that  tbs  builder  bad 
already  filed  plans  for  a  new  six-story  tenement  building  up(Hi  the  adjoining 
tot,  and  that  the  builder — ^that  these  plane  were  approved,  and  the  builder 
showed  him  the  approved  plans,  and  that  such  plans  showed  that  the  area  for 
the  shaft  adjoining  to  the  east  of  306-308  Madison  street  would  be  so  large, 
according  to  the  latest  tenement  house  law.  that  It  would  not  at  all  obstruct 
the  light  of  the  windows,  306-308  Madison  street,  the  bouse  I  was  to  buy. 
Then  he  told  me,  further,  that  X  would  have  13  feet  wide  of  alrshaft,  double — 
twice— the  airsbaft  of  tiie  existing  806-806  Madison  street  It  would  be  twice 
as  wide." 

After  this  answer  was  in  the  court  struck  out  what  the  witness 
told  the  defendant  that  Abrams  had  told  him,  when  defendant  again 
moved  to  strike  out  all  the  conversation  with  Emanuel  Isaac  on  the 
ground  that  it  was  not  binding  upon  the  defendant,  which  motion 
was  denied.  The  court  then,  over  the  objection  and  exception  of  the 
defenda.nt,  allowed  further  testimony  as  to  what  E.  Isaac  said  in  re- 
lation to  this  open  court.  The  plaintiff  then  testified  that  about 
four  days  before  the  time  set  for  the  closing  of  the  title  he  again  saw 
the  defendant's  father.  He  was  then  asked  what  the  conversation  at 
that  time  was,  to  which  the  defendant  objected.  Counsel  for  the 
plaintiffs  then  said  that  he  intended  to  prove  an  admission  by  thie 
father  that  the  property  did  not  bring  the  rents  indicated  upon  this 
memorandum.  That  was  objected  to,  the  objection  overruled,  and 
the  defendant  excepted.  The  witness  then  testified  that  he  saw  the 
defendant's  father  and  told  him  that  he  had  found  out  from  the  jani- 
tress that  the  rents  were .  altogether  wrong ;  that  when  she  collected 
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the  rents  she  gave  a  certain  recupt,  which  called  for  more  than  she 
received  by  $2,  and  thus  collected  less  than  the  receipt  called  for;  that 
she  had  been  instructed  by  the  landlord  to  do  this ;  that  defendant's 
father  then  said  that  when  the  plaintiffs  got  the  property  they  could 
raise  the  rents.  The  defendant  then  made  a  motion  to  strike  out 
all  this  testimony  in  relation  to  what  the  janitress  said,  which  motion 
was  denied,  and  the  defendant  excepted.  The  witness  then,  notwith- 
standing the  objection  and  exception  of  the  defendant,  was  allowed 
to  testify  that  he  told  E.  Isaac  (defendant's  father)  that  he  had  found 
out  that  the  rents  were  altogether  wrong,  and  that  the  property 
would  only  bring  about  $7,800  a  year,  and  not  $8,478,  as  was  rep- 
resented; that  the  witness  also  told  defendant's  father  that,  instead 
of  gfiving  him  an  airshaft  on  the  adjoining  building,  they  were  going 
to  put  up  a  blind  wall ;  that  the  defendant's  father  said  that,  when 
he  gave  to  the  witness  the  rent  memorandum  "that  the  property 
would  bring  in  that  amount  represented,  $8^78,  it  did  only  actually 
bring  $7,800  per  year ;  that  everybody  is  raising  rent,  and  I  can  do 
the  same.  I  could  easily  have  it  bring  in  that  amount  as  represent- 
ed, if  I  should  raise  the  rent.  Well — and  as  to  the  adjoining  wall, 
that  the  builder  is  building  the  wall  that  way  to  extort  money  from 
me" ;  that  if  the  plaintiffs  would  give  the  builder  $500  or  $1,000, 
he  would  change  the  wall.  The  defendant  again  moved  to  strike 
out  all  this  answer  relating  to  the  conversation,  which  motion  was 
denied,  ahd  the  defendant  excepted.  Defendant  then  further  moved 
to  strike  out  the  testimony  so  far  as  it  related  to  the  fact  that  the 
property  only  brought  $7,800  in  rentals.  That  motion  was  de- 
nied, and  the  defendant  excepted.  On  cross-examination  this  wit- 
ness testified  that  he  had  examined  the  property  before  he  made  the 
contract  with  the  broker ;  that  he  examined  everything  at  the  prop- 
erty ;  that"  one  tenant  told  him  she  paid  $29  for  the  second  floor, 
and  that  amount  corresponded  with  this  written  statement;  that 
neither  the  defendant  nor  his  father  or  brother  was  with  him  at  the 
time  he  made  the  examination,  and  that  he  got  this  statement  as  to 
the  rents  from  one  of  the  brokers;  that  he  bought  this  property, 
relying  on  the  representations  of  the  real  estate  brokers  as  to  what 
the  premises  were  being  let  for ;  that  it  was  his  first  experience,  and 
he  thought  they  were  telling  the  truth;  that  when  the  contract  was 
signed  and  the  defendant  present  the  witness  never  stated  that  any 
representations  had  been  made  to  him  about  the  rents  or  about  the 
building  on  the  adjacent  property.  It  was  then  proved  that  the  plans 
filed  for  the  building  on  the  adjoining  property  did  not  show  any 
airshaft  adjoining  the  property  in  question.  Upon  this  testimony 
the  plaintiffs  rested,  and  defendant  moved  to  dismiss  the  complaint, 
which  motion  was  denied.  The  defendant  and  his  father  and  brother 
all  testified  they  never  saw  this  paper  in  relation  to  the  rents,  and 
made  no  representations  about  them,  and  made  no  representations  as 
to  the  adjoining  building. 

The  testimony  as  to  these  alleged  representations  is  not  satisfactory. 
The  representations  are  based  upon  a  statement  with  which  neither  the 
defendant  nor  his  representatives  had  anything  to  do.  When  this  state- 
ment was  handed  to  the  defendant's  father,  who  had  general  charge  of 
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the  property  and  was  authorized  to  sell  it,  the  plaintiff  testifies  that 
the  father  said  that  tiiis  statement  was  correct.  The  father  testified  that 
he  is  unable  to  read  English.  Even  by  the  plaintiffs*  testimony  it  does 
not  appear  that  the  figures  were  discussed,  and  all  concerned  in  the 
transaction  cm  behalf  of  the  defendant  e^^ressly  disclaim  ever  having 
seen  thepaper  or  making  any  representations  about  the  amount  of  the 
rents.  Ine  relation  of  the  defendant's  father  to  the  sale  was  not  that 
of  agent  to  sell  the  property,  which  would  charge  the  defendant  with 
all  representations  made  to  him  in  relation  to  it  on  his  behalf ;  nor  did 
the  father,  acting  for  the  defendant,  actually  sell  the  property.  The 
agreement  with  uie  father  was  conditioned  upon  the  assent  of  the  de- 
fendant, and  he  it  was  who  signed  the  final  contract ;  and,  while  there 
is  evidence  that  the  father  of  tiie  defendant  had  general  diai^e  of  the 
property,  it  does  not  appear  that  he  assumed  to  exercise  an  audiority 
to  sell  the  property.  There  is  no  evidence  that  the  brokers  were  ever 
employed  by  the  defendant,  or  pretented  to  act  under  any  authority  re- 
ceived from  him,  in  relation  to  the  property.  They  seem  to  rely  upon 
the  general  custom  that  the  owner  of  property,  selling  it  to  a  customer 
produced  by  a  brewer,  will  pay  the  commission ;  but  there  was  no  au- 
thority to  the  brokers  to  procure  a  purchaser,  and  when  they  made 
the  representation  to  the  plaintiff  they  were  not  the  defendant's  agents. 
Taking  the  whole  evidence  together,  there  is  much  reason  for  the  in- 
ference that  these  f^ntiffs  were  beset  by  the  brokers,  and  relied  to 
some  extent  on  what  they  said  in  relation  to  the  property ;  but  at  the 
time  they  made  such  representations  they  were  acting  for  the  plain- 
tiffs, and  not  for  the  defendant,  and  the  plaintiff  testified  that  he  relied 
upon  the  solicitations  and  representations  of  the  brokers.  Whatever 
authority,  however,  the  father  had  to  act  for  the  defendant,  there  is  not 
the  sli^fhtest  evidence  to  justify  the  inference  that  the  father  had  any 
authority,  express  or  implied,  to  make  representations  or  admissions 
to  the  plaintiffs  after  the  ccmtract  had  been  signed  and  just  before 
it  was  to  be  complied  with.  The  court,  notwithstanding  the  strenuous 
objection  of  the  defendant,  admitted  evidence  of  a  most  damaging  con- 
versation between  the  plaintiff  and  the  defendant's  father.  Ite  was 
asked  as  to  this  interview  four  days  before  the  contract  was  to  be 
complied  with,  which  questions  were  objected  to  by  the  defendant. 
The  court  then  said  to  the  plaintiff's  counsel : 

"If  you  desire  to  prove  an  admiBslon  by  the  fattier  that  the  property  did  not 
bring  thlB  rent,  that  I  think  was  all  right" 

The  plaintiff's  counsel  having  stated  that  that  was  what  he  intended 
to  prove,  the  objection  was  overruled,  to  which  the  defendant  excepted. 
The  witness  then  went  on  to  say  that  he  told  the  defendant's  father 
that  he  had  found  out  from  the  janitress  that  the  roits  were  altogether 
wrong;  that  wh'en  she  got  the  rents  she  gave  a  certain  receipt,  whidi 
caUed  for  more  than  she  got  by  $2,  and  that  she  was  instructed  by  the 
landlord  to  do  this ;  and  then  testified  to  an  admission  by  the  father 
of  the  defendant  that  the  rents  were  $7,800  and  not  $8,478,  as  it  was 
alleged  had  been  r«)resented,  and  that  each  apartment  brought  $2  less 
than  represented.  Whatev^  may  be  said  as  to  the  responsibility  of 
the  defendant  for  rq)re8entations  made  by  his  father  prior  to  the  time 
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the  contract  was  sigried,  this  testimony  was  clearly  incompetent.  The 
account  of  this  conversation  was  expressly  denied,  and  there  was  no 
evidence  that  the  janitress  made  any  such  statement,  or  that  the  statc- 
rnent,  if  made,  was  true ;  and  yet  it  can  easily  be  seen  that  evidence  of 
such  a  combination  between  the  defendant's  agent  and  the  janitress 
would  be  extremely  damaging  with  the  jury.  I  think  this  evidence 
was  clearly  incompetent  and  requires  us  to  reverse  the  judgment. 
White  V.  Miller,  71  N.  Y.  118-134,  27  Am.  Rep.  13. 

There  was  also  an  error  in  the  charge,  which  I  think  calls  for  the 
reversal  of  this  judgment.  The  court  charged  the  jury  that : 

"If  the  agent  of  the  defendant,  with  intent  to  deceive  the  plaintiffs,  made 
representations  as  to  the  rentals  of  the  property,  and  those  repreaentatlona 
were  imtnie  and  material  in  ludadng  the  plalntifTs  to  purchase,  the  plalntiflta 
had  the  right  to  rescind  the  contract  and  to  recover  In  this  action." 

And  again,  in  restating  the  proposition: 

"If  the  defendant,  through  his  agent,  made  the  statement  claimed  to  have 
been  made  by  the  plaintiffs,  and  plaintiffs  were  thereby  Influenced  to  oiter 
Into  the  contract,  and  the  statements  proved  to  be  imtrne,  to  the  plalntUta* 
pr^udlce,  plalntlfCi  are  entitled  to  recover.  It  Is  not  even  neoeBsaiy  tliat  the 
statemoite  should  have  been  Intmtlonally  false." 

And  to  that  proposition  the  defendant  excepted.  I  think  this  was 
error.  These  plaintiffs  were  not  dealing  with  the  defendant,  nor  were 
they  dealing  witii  any  one  who  had  assumed  to  act  as  an  agent  of  the 
defendant  to  make  the  omtract  in  question;  as  the  contract  was  finally 
made  by  the  defendant,  and  only  after  he  had  himself  accepted  the 
proposition.  I  know  of  no  rule  of  law  which  holds  an  unintentional 
mistake  in  relation  to  such  a  representation  by  a  general  agent  as  evi- 
dence of  a  fraud  which  would  justify  the  rescission  of  a  contract  made 
by  the  principal;  and  I  think  it  was  entirely  misleading  to  say  to  the 
jury  that  they  could  find  the  fraud  which  was  essential  to  a  disaffirm- 
ance of  this  contract  from  a  purely  iinintentional  error  made  by  an 
agent  under  sudi  circumstances.  As  before  stated,  the  plaintiffs  pre- 
sented to  the  defendant's  father  a  statement  of  the  rents  of  this  prop- 
erty, and  it  is  alleged  that  the  father  went  over  that  statement  and 
iaid  that  it  was  correct  The  evidence  is  undisputed  that  the  defend- 
ant's father  was  not  able  to  read  English,  and  there  certainly  could  be 
no  fraudulent  reprcsentaticttis  for  a  purely  unintentional  error  in  such 
a  statement,  which  the  person  to  whom  it  was  submitted  was  ynablc 
to  read. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

McLaughlin  and  LAUGHLIN,  JJ..  concur.  PATTERSON. 
P.  J.,  concurs  hi  result  HOUGHTON,  J.,  dissents.  , 
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PBOPIiH  ei  rel.  ASTOB  v.  STILLINGS,  Chalnnan,  et  aL 
<Supreme  Court,  Appellate  Division,  First  Department   February  7,  1906.) 

1.  Oebiiokabi— Bxvzrw  ot  Acnon  or  Pubuo  Boasd. 

The  determination  of  dianga  of  grade  damage  oommlBSloDeni  appointed 
under  Laws  1893.  p.  11S6,  c.  687,  as  amended  1^  Iawb  18M,  p.  1807,  c. 
667,  and  Laws  1905,  p.  211^  c.  747»  Is  revlewaUa  by  certiorari. 

2.  MCFNIOZPAI.  COBPOBATIOHB— STBSBm-OSAlfOS  OT  OBADB— DAHAOBS. 

Laws  188T,  p.  9B7,  c.  721,  authorized  the  department  of  public  parks  of 
New  lork  Gi^  to  change  the  grade  oC  any  street  In  the  Twenty-Fourth 
Ward  and  Laws  18^  p.  1156,  c.  S37,  as  amended  by  Laws  1894,  p.  1607, 
c.  S67,  and  Laws  1906,  p.  2116,  c  747,  provided  for  the  appointment  of 
commissioners  to  ascertain  damages  occasioned  by  changes  of  grade  un- 
der Laws  1887.  Held,  that  where  a  formal  resolution  of  the  park  board 
changing  the  grade  of  streets  In  the  Twenty-Fourth  Ward  and  all  pro* 
ceedlngs  tbereunder  ^pressed  on  their  face  that  they  were  taken  to  com- 
pliance with  chapter  721  (page  987),  the  fact  that  the  prestdrat  of  the 
board,  hi  his  certificate  to  the  map,  showing  the  chai^,  filed  by  the' 
board,  stated  that  the  Improvement  was  to  be  made  under  Laws  1887,  pp. 
788,  987.  cc.  677,  721,  did  not  r«ider  the  cbange  one  other  than  a  change 
under  chapter  721  (page  987),  and  hence  the  commlsslonera  appointed  un- 
der the  act  of  1898  bad  Jurisdiction  to  ascertain  damages. 

Certiorari  by  the  people,  on  the  relation  of  William  Waldorf 
Astor»  to  review  the  action  of  William  £.  Stillings  and  others,  as 
commissioners  appointed  under  Laws  1893,  p.  1156,  c.  587  et  seq., 
in  determining  tibat  they  were  withotit  jurisdiction  to  determine  the 
damages  to  certain  property  resulting  from  a  change  of  the  grade 
of  a  street.  Writ  sustained,  and  relator's  claim  reinstated. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT.  JJ. 

Barclay  E.  V.  McCarty  CJ«*ed  C.  Baldwin,  Jr.,  and  John  M.  Har- 
rington, on  the  brief),  for  relator. 

Francis  K.  Pendleton  Corp.  Counsel  (Terence  Parley,  Theodore 
Omndy,  and  Stephen  O'Brien,  on  the  tnief),  for  defendants 

CLARKE,  J.  This  is  a  writ  of  certiorari  to  review  a  determina- 
tion of  the  change  of  grade  damage  commissioners  appointed  under 
chapter  53T,  p.  1166,  of  the  Laws  of  1893,  as  amended  by  chapter  567, 
p.  1307,  of  the  Laws  of  1894,  and  chapter  747,  p.  2116,  of  the  Laws 
of  1905,  in  dismissing  the  relator's  claim  for  damages  on  the  ground 
that  they  were  without  jurisdiction  to  try  it.  The  determination  of 
the  commissioners  is  reviewable  by  writ  of  certiorari.  Matter  of 
Fitch,  147  N.  Y.  334,  41  N.  E.  699. 

The  relator  was  the  owner  of  a  parcel  of  land  lying  between  Riv- 
er avenue  on  the  east  and  Cromwell  avenue  on  the  west,  and  extend- 
ing from  Sedgwick  avenue,  now  East  153d  street,  to  East  161st 
street,  in  the  Twenty-Third  Ward  of  the  city  of  New  York.  This 
portion  of  the  city  was  formerly  comprised  within  the  limits  of  the 
town  of  Morrisania,  Westchester  county,  which  was  annexed  to  the 
dty  on  January  1,  1874.  See  section  3,  c.  613,  p.  929,  of  the  Laws 
of  1873.  By  chapter  841,  p.  1982,  of  the  Laws  of  1868,  certain  com- 
missioners were  authorized  to  lay  out  streets,  roads,  and  avenues 
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in  the  town  of  Morrisania  of  such  width,  extent,  and  direction  and 
of  such  grades  as  to  them  should  seem  most  conducive  to  public 
good.  They  were  to  cause  maps  to  be  made  and  filed  in  the  ofHce 
of  the  town  clerk  of  Morrisania  and  in  the  office  of  the  register  of 
Westchester  county.  These  maps  were  made  final  and  conclusive  as 
well  to  said  board  of  trustees  of  the  town  of  Morrisania  as  in  re- 
spect to  the  owners  and  occupants  of  lands,  tenements,  and  heredita- 
ments within  the  said  town  and  in  respect  to  all  persons  whomsoever. 
Pursuant  to  this  authority,  the  commissioners  duly  filed  a  map  on 
February  20,  1871,  as  the  "Survey  of  Morrisania,  Map  No.  6,"  which 
covered  the  locus  in  quo,  whereby  the  grades  of  both  River  and 
Cromwell  avenues  i;i  front  of  the  relator's  premises  were  fixed.  On 
the  30th  day  of  August,  1889,  a  map  was  filed  b^  the  department 
of  parks,  known  as  '^ap  No.  1,033,"  and  upon  this  map  the  grades 
of  River  and  Cromwell  avenues,  which  had  been  established  by  Mor- 
risania Map  No.  6,  were  elevated  from  6  to  9^  feet,  which  consti- 
tuted the  damage  complained  of. 

The  question  is:  Is  a  claim  for  such  damages  within  the  juris- 
diction of  the  commissioners?  The  answer  requires  a  careful  con- 
sideration of  the  statutes.  Chapter  721,  p.  937,  of  the  Laws  of  1887, 
is  entitled  "An  act  conferring  certain  powers  upon  the  department 
of  public  parks  in  the  city  of  New  York,  relative  to  the  Twenty- 
Third  and  Twenty-Fourth  Wards  in  said  city."  It  provides  for  two 
things.  It  authorizes  the  department  of  public  parks  (a)  to  change 
the  location,  width,  course,  widening,  lines,  dimensions,  grades,  and 
class  of  any  streets  now  or  hereafter  laid  out  in  the  Twenty-Third  or 
Twenty-Fourth  Wards  of  said  city  and  the  title  to  which  shall  not 
have  been  acquired  by  the  mayor,  aldermen,  and  commonalty  of 
the  city  of  New  York  for  the  purposes  of  a  public  street  at  the  time 
of  such  proposed  changes ;  (b)  also  to  agree  with  the  New  York  & 
Harlem  RaUroad  Company  upon  plans  for  the  depression  of  tracks 
and  changing  the  grades  of  the  railroad  of  said  New  York  &  Har- 
lem Company,  and  carrying  any  streets  in  the  Twenty-Third  or 
Twenty-Fourth  Wards  across,  on,  over,  or  under  said  railroad,  which 
plans,  when  so  agreed  upon,  shall  be  executed  and  carried  out  forth- 
with by  said  railroad  company  at  their  expense,  and  the  grades  of 
the  streets  so  agreed  on  for  the  crossing  of  said  railroads  shall  be 
the  established  grades  of  said  streets,  and  in  furtherance  of  the  per- 
sons hereby  conferred  to  alter,  amend,  or  revise  any  map  or  maps, 
plan  or  plans  heretofore  or  hereafter  adopted  by  said  department  by 
authority  of  law  and  to  make  and  file  new  maps  or  plans  to  the  ex- 
tent deemed  proper  in  order  to  show  any  such  alterations,  amend- 
ments, and  revisions.  When  the  park  department  filed  its  map  on 
the  30th  of  August,  1889,  changing  the  grades  of  River  and  Crom- 
well avenues,  the  title  to  neither  of  said  streets  had  been  acquired  by 
the  city  for  the  purposes  of  a  public  street.  The  city  acquired  title 
to  Cromwell  avenue  on  the  20th  of  October,  1897,  and  to  River  av- 
enue on  the  8th  of  July,  1895,  so  that  when  Map  No.  1,033  was  filed 
the  department  of  public  parks  had,  under  the  provisions  of  chapter 
781,  p.  937,  of  the  Laws  of  1887,  authority  to  change  the  grades  of 
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those  streets  which  had  been  established  by  the  Morrisania  commis- 
sioners. 

Chapter  637.  p.  1156,  of  the  Laws  of  1893  is  entitled  "An  act  for 
ascertaining  and  paying  the  amount  of  damages  to  lands  and  buildings 
suffered  by  reason  of  changes  of  grades  of  streets  or  avenues  made 
pursuant  to  chapter  721  of  the  Laws  of  1887,  providing  for  the  depres- 
sion of  railroad  tracks  in  the  Twenty-Third  and  Twenty-Fourth  Wards 
in  the  dty  of  New  York,  or  otherwise,"  and  provides  as  f dlows : 

"Section  1.  All  Tpemoat  ownii^  lands,  tenements  and  bravdltaioaits  In  ISTtb 
street,  formerly  Proq>ect  Btreet,  or  In  any  other  street  or  avenue  In  the  Twen- 
ty-Third or  Twenty-Fourth  Wards  of  the  city  of  New  York,  who  has  sustain- 
ed damages  by  reason  of  a  change  (tf  grade  of  any  street  or  avenue  which 
change  was  made  In  conformity  with  the  provisions  of  diopter  721  of  the  I^ws 
of  18S7,  *  *  *  or  was  bronght  about  by  reason  of  the  grading  of  Elton 
avenue,  Bailroad  avenue  or  Morose  avenue,  or  otherwise,  where  such  farmer 
grade  had  been  duly  established  by  competent  anthorl^  according  to  law, 
by  the  board  of  trustees  of  the  town  of  Morrisania,  or  otb^wlse.  or  where 
such  grade  had  been  otherwise  established  or  had  existed  for  twen^  years 
prior  to  this  act  taking  effect,  afaall  be  entitled  to  prove  and  recover  the  same 
from  the  mayor,  aldermen  and  commonalty  of  the  dty  of  New  Yotk  as  here- 
inafter provided." 

This  act  was  amended  by  chapter  667,  p.  1307,  of  the  Laws  of  189-1, 
which  added  to  the  first  section  thereof  this  proviso : 

"Provided,  however,  that  as  to  land  or  lands,  and  buildings  fronting  on  any 
street  or  avenue,  except  157th  street,  the  benefit  under  this  act  shall  be  limit- 
ed to  the  areas  wherein  which  grades  are  charged  as  shown  on  any  map  filed 
pursuant  to  chapter  721  of  the  Laws  of  1887." 

The  commissioners  dismissed  the  relator's  claim,  because  it  was  their 
opinion  that  it  was  the  intention  of  the  L^^latnre  in  passing  the  orig- 
inal act  authorizing  their  appointment  (chapter  637,  p.  1166,  of  the 
Laws  of  1893),  only  to  compensate  those  suffering  damages  where 
grades  were  changed  by  the  depression  or  changing  of  the  railroad 
tracks,  and  that,  as  it  was  and  is  conceded  that  the  change  in  grade 
here  complained  of  was  not  caused  or  occasioned  by  such  depression 
of  the  tracks,  they  were  without  jurisdiction. 

In  People  ex  rel.  Purdy  v.  Fitch,  147  N.  Y.  366,  41  N.  E-  696,  the 
Court  of  Appeals  had  these  statutes  tinder  consideration.  Hie  commis- 
sioners had  made  an  award  under  and  pursuant  to  the  {mmsions  of 
chapter  637,  p.  1166,  of  the  Laws  of  1893,  as  amended  by  diapter  667, 

E.  1307,  of  the  Laws  of  1894,  for  damages  to  the  relator  sustained  by 
er  in  consequence  of  the  change  of  g^rade  in  streets  in  front  of  the 
premises  owned  by  her.  The  comptroller  having  refused  to  pay  the 
award,  a  writ  of  mandamus  was  issued,  the  General  Term  had  reversed 
the  order  directing  its  issue,  and  an  appeal  therefrom  had  been  taken  to 
tfie  Court  of  Appeals.  The  ctmtention  was  made  that  the  act  of  1893 
was  in  contravention  of  article  3,  §  16,  of  the  Constitution  then  in 
force,  whidi  provides  that  no  private  or  local  bill  which  may  be  passed 
hy  the  Legislature  shall  express  more  than  oae  subject  and  that  shall 
be  expressed  in  the  title.  The  court  said : 

"The  act  in  question  Is  undoubtedly  local,  and  If  It  contains  more  than  one 
subject  It  Is  within  the  condemnation  of  the  Conatltntlon.  Its  character  Is 
remedlsl  and  should  be  liberally  constmed.  People  ex  ni.  Brlabsne  v.  Z(d], 
9T  N.  T.  20B.  nie  wluds  qowtton  necessarily  depoids  upon  the  mesning 
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that  la  to  be  given  to  the  words  *or  otherwise.*  If  they  rdste  to  the  depression 
of  the  railroad  tTRtAa  authorized  by  chapter  721,  p.  937,  of  the  I*aw8  of  1887. 
■and  the  depression  of  snch  tracks  is  the. subject  expressed  In  the  title  under 
consideration,  then  there  Is  a  reference  to  something  not  fully  expressed  iu 
the  title,  and  consequently  there  is  a  failure  to  comply  with  the  provision  of 
the  Constitution  referred  to.  But  mch  la  not  oui  understanding  of  the  lan- 
guage used.  Changes  of  the  grades  of  atreeta  and  avenues  had  been  authorized 
and  made  In  the  Twenty-Third  and  Twenty-Fourth  Wards  of  the  city,  under 
the  provlaluiB  of  the  Laws  of  18S7  and  other  acts ;  but  no  provision  had  t>een 
made  for  compensating  the  owners  of  lands  abutting  upon  sudi  streets  for  the 
damages  they  bad  sustained  under  any  of  sucb  acts.  It  was  to  afford  relief 
in  this  regard  that  the  act  in  question  was  passed,  and  Uie  subject  expressed 
Is  unquestiffliably  the  psyment  of  Uie  damsges  sustained.  TTiere  Is  a  limita- 
tion to  the  territory  to  which  the  act  applies  to  the  Twenty-Third  and  Twenty- 
Fourth  Wards  of  the  city,  tt  also  limits  the  damages  to  those  sustained  by 
reason  of  the  changes  of  grades  of  streets  and  avenues.  It  particularly  specifies 
the  changes  of  grade  authorized  by  the  law  of  1887,  but  does  not  limit  the 
awarding  of  damages  to  the  cbaugeii  authorized  by  that  act  but  includes  chan- 
ges 'otherwise'  made  pursuant  to  authority.  This,  It  appears  to  us,  is  the  fair 
reading  and  the  reasonable  Interpretation  of  the  language  uMd ;  and.  If  we 
«re  correct  in  this  view,  It  follows  that  but  one  subject  Is  mentioned,  and  that 
la  e^resaed  In  the  title." 

It  therefore  follows  that,  in  the  view  of  the  Court  of  Appeals,  the 
act  of  1893  provided  for  damages  in  the  Twenh'-Third  and  Twenty- 
Fourth  Wards  caused  by  the  change  of  grade  of  streets,  and  was  not 
confined  to  those  caused  by  depression  of  railroad  trades;  for,  if  so 
construed,  it  would  have  held  the  act  unconstitutional.  The  court 
«liminated  the  depression  of  railroad  tracks  as  a  jurisdictional  element. 
The  act  of  1894  limited  powers  of  the  commission  to  the  territory 
shown  on  any  maps  filed  pursuant  to  chapter  721,  p.  937,  of  the  Laws 
of  1887.  The  city  and  the  commissioners  claimed  that  that  reference 
was  to  those  parts  of  the  act  of  1887  which  provided  for  agreement 
with  the  railroads  for  depression  of  the  tracks  and  filing  of  maps  in 
pursuance  of  those  agreements,  and  say  that  but  two  such  maps  were 
filed,  upon  neither  of  which  appears  the  property  made  the  subject 
of  this  claim.  But,  as  I  have  pointed  out,  the  act  of  1887  was  not  con- 
fined to  providing  for  the  depression  of  railroad  tracks,  but  empowered 
the  board  of  parks  to  change  the  grades  of  the  streets  and  avenues  in 
the  Twenty-Third  and  Twenty-I^ourth  Wards  of  the  city  of  New 
York,  and  to  file  new  maps  showing  sudi  changes  of  grade  wherever 
the  title  to  such  streets  or  avenues  had  not  been  acquired  by  the 
at  the  time  of  the  change  of  grade.  The  inquiry  is,  therefore,  reduced 
to  the  question :  Was  the  map  No.  1,033,  filed  August  30,  1889,  filed 
under  the  provisions  of  chapter  721,  p.  937,  of  the  Laws  of  1887?  For, 
if  it  was  not,  it  is  clear  that  the  comm.issioners  had  no  jurisdiction. 

Eliminating  the  question  of  the  depression  for  the  railroad  tracks, 
the  city  daims  that  this  map  was  not  filed  under  chapter  721,  p.  937, 
of  the  Laws  of  1887,  because  of  the  certificate  thereon  contained,  which 
is  the  certificate  of  the  president  of  the  park  board,  and  reads  as  fol- 
lows: 

"I,  Waldo  Hutchlns,  president  of  the  board  of  parka  of  the  city  ot  New 
York,  do  hereby  certify  Oiat  this  Is  one  of  three  similar  maps  or  plans,  with 
explanatory  remarks,  caused  to  be  made  by  the  department  of  public  parka, 
showing  lerlaed  mtau  at  avoiues  and  atreeta  *  In  the  Twantr-^Hilid 

Ward  of  the  dty  of  New  York.  The  plan  having  been  hHbvto  prepared  and 
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filed  by  said  d^artment,  and  taken  from  file  and  amended  as  directed  by 
the  board  of  street  opening  and  improvement,  under  authority  of  chapters 
577  and  721  of  the  Laws  of  1887,  said  plans,  with  explanatory  remarks,  are 
iiereby  again  certified  and  refiled  as  provided  by  sold  acts. 
"Dated  New  York,  Aognst  27,  188&." 

And  the  claim  is  tnatle  that,  as  the  certificate  mentions  two  acts  of 
1887,  the  plan  does  not  come  within  the  purview  of  the  damage  com- 
mission law,  because  it  is  not  stated  to  be  exclusively  under  chapter 
721,  p.  937,  Laws  1887.  On  the  26th  of  February,  1889,  Mr.  Chalfin, 
the  topographical,  engineer*  submitted  to  the  park  board  for  adoption 
a  map  or  plan  showing  the  proposed  grades  for  streets,  avenues,  etc., 
■and  said : 

"I  inclose  two  resolntlooa  for  adoption,  nam^: '  First,  to  establish  grades 
under  chapter  577  of  the  Laws  of  1887." 

He  subsequently,  on  April  15,  1889,  wrote: 

"I  herewith  send  yon  a  form  of  resolution  to  take  the  place  of  ttie  one  In- 
closed in  my  letter  of  February  2Gth  last,  to  change,  fix,  and  establish  the 
grades  of  arennes,  streets,  and  roads  In  that  part  of  the  Twenty-Third  and 
Twoity-Foarth  Wards,  etc.  The  resolution  to  be  ad<H)ted  after  the  hearing 
prescribed  by  chapter  721  ^  the  Laws  of  1887.  Tbe  general  character  and 
-eztoit  at  tbe  contemplated  duuige  consists  in  dunging,  fixing,  and  establish- 
ing the  gradea  of  avenues,  streets,  and  roads  in  the  said  part  of  the  Twenty- 
Third  and  Twentr*Foartb  Wards,  as  shown  In  the  map  dated  February  26. 

On  the  same  day  the  minutes  of  the  board  of  public  parks  show 
the  receipt  frcmi  the  topographical  engineer  of  the  map  showing  the 
proposed  grades  at  the  locus  in  quo.  On  motion,  "said  map  was  or- 
dered placed  on  exhibition  and  advertised  in  accordance  with  chapter 
721  of  the  Laws  of  1887."  On  May  22,  1889,  the  minutes  show  an 
^davit  of  the  clerk  of  the  City  Record  showing  tiie  publicaticm  of 
the  notices  as  required  by  law  of  the  proposed  changes  m  the  streets, 
-naming  them,  stating: 

"Hie  general  character  and  extent  of  the  contenqilated  diange  consist  In 
•changing,  fixing,  and  establishing  the  grades  of  tlie  avenoes,  streets,  .and  roads 
In  tbe  said  part  of  tbe  Twenty-Third  and  Twenty-Fourth  Wards  In  pursuance 
.of  tbe  prorWons  of  chapter  721  of  tbe  Laws  of  1887.  A  map  showing  the  pro- 
posed change  Is  on  exhibition  In  said  office." 

The  minutes  of  Jtme  26,  1889,  show  the  following  action  of  the 
'board  of  paria : 

"Resolved,  that  la  pursuance  of  tbe  prorlstons  of  diapter  721  of  the  Laws 
■of  1887,  this  board  does  hereby  alter,  aniCTd,  and  revise  the  mapa  or  plans 
beretofore  adopted  by  It,  by  authority  of  law,  and  change,  fix,  and  establish 
the  grades  of  certain  avennes  and  streets  as  shown  on  a  map  or  plan  entitled, 
■etc.,  dated  New  Tork,  February  28,  1889,  and  signed  by  S.  F.  Chalfln,  topo- 
grapbical  engineer,  and  does  hweby  approve  and  adopt  said  map  or  plan; 
*  *  *  and  tbat  tbe  preddent  of  this  board  be  and  he  is  hereby  designated 
and  directed  to  cause  uuee  similar  maps  or  plans  to  be  made  to  be  certified 
to  by  him  and  to  cause  tbe  same  to  be  filed.  •  •  •  » 

Thereafter  the  three  copies  were  received  from  Chalfin.  They  were 
filed  in  the  register's  office  as  No.  1,033,  and  in  the  park  department, 
and  in  the  Secretary  of  State's  office.  The  corporation  counsel  had, 
"by  letter  of  January  31, 1888,  advised  the  park  department  tW  on  the 
'Mth  day  of  June  last  an  act  (chapter  721,  p.  937,  of  the  Laws  of  1887) 
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had  been  passed  authorizing  tiie  park  department,  among  other  things, 
to  change  the  location,  width,  and  lines  of  any  street  then  or  there- 
after laid  out  in  the  Twenty-Third  or  Twen^-Fourth  Wards  title  to 
which  shall  not  have  been  acquired  by  the  city  for  the  purpose  of  a 
public  street,  avenue,  etc,  and  stated  that  under  this  act  he  was  of  the 
opinion  that : 

"The  exclusive  power  to  make  changes  of  the  character  described  by  yon 
in  your  letter  Is  dow  vested  by  law  In  the  department  of  parks,  and  the  pas- 
sage of  that  act  nullified  the  resolution  theretofore  adopted  by  the  board  of 
street  opening  and  Improvement ;  It  not  having  beui  carried  Into  effect  at  the 
time  of  the  passage  <tf  flie  act  refmed  to." 

So  tiiat  it  appears  that  the  formal  resolution  of  the  park  board  and 
all  the  proceedings  thereunder  were  expressed  to  be  in  compliance  with 
chapter  721,  p.  937,  of  the  Laws  of  1887,  and  that  the  very  letter  relied 
upon  by  the  city,  the  first  letter  of  the  engineer,  referring  to  chapter 
577,  p.  788,  of  the  Laws  of  1887,  was  hy  him  withdrawn,  and  a  pro- 
posed resolution  sent  to  the  board  by  him,  which  was  adopted,  and  that 
by  some  error  the  allusion  to  that  chapter,  as  well  as  to  the  board  of 
street  opening  and  improvement,  whidh  under  the  pinion  of  the  cor- 

f>ration  counsel  was  divested  of  jurisdiction,  crept  into  the 'certificate 
do  not  think  that  the  formal  action  of  the  board  can  be  in  *any  way 
limited,  altered,  or  affected  by  extraneous,  unwarranted  words  put  into 
the  certificate  by  the  agent  of  the  board  directed  to  carry  out  its  will. 

Chapter  721,  p.  937,  of  the  Laws  of  1887,  conferred  authority  upon 
the  department  of  parks  to  file  the  maps  showing  the  grades  fixed  by 
it.  Secticm  42  of  the  consolidation  act  (chapter  410,  p.  9,  of  the  Laws 
of  1882,  as  amended  by  chapter  418,  p.  885,  of  the  Laws  of  1893),  in 
force  at  the  time,  provided  that: 

"The  head  of  the  department  of  public  parks  shall  be  called  the  'Board  of 
^rka,'  and  ccHuist  of  four  membera" 

Section  46  of  the  consolidation  act  provides  that: 

"A  majority  of  the  members  of  the  board  of  any  departmoit  of  the  city 
goremment  ^all  conatitiite  a  qnorum  to  fully  perform  and  discbarge  any  act 
or  doty  aatiKHrtzed,  possessed  by  or  Imposed  upon  any  department  or  any 
board  as  aforesaid." 

The  resolution  adopted  by  the  unanimous  vote  was  the  formal  ex- 
pression of  the  board  of  public  parks  in  the  exercise  of  the  powers 
conferred  upon  it  by  chapter  721,  p.  937,  of  the  Laws  of  1887.  Clear- 
ly the  ddiberate  act  of  the  entire  board  could  not  be  affected  by  any 
act  on  the  part  of  the  president  in  the  performance  of  a  purely 
ministerial  function  of  appending  his  certificate.  "It  is  a  well- 
settled  principle  that  public  powers  or  trusts  devolved  by  law  or 
charter  upon  the  council  or  governing  body,  to  be  exercised  by  it 
when  and  in  such  manner  as  it  shall  judge  best,  cannot  be  delegated 
to  others.  *  *  *  On  the  other  hand,  a  municipal  corporation 
may  appoint  agents  or  give  directions  to  subordinate  officers  to  per- 
form duties  of  a  ministerial  or  administrative  character."  Birdsall 
v.  Clark,  73  N.  Y.  73,  29  Am.  Rep.  105.  "The  report  or  certificate 
of  the  officer  is  evidence  only  of  the  fact  which  by  law  he  is  required 
or  authorized  to  certify."   Board  of  Water  Commissioners  v.  Lan- 
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nag,  46  N.  Y.  19;  Tripler  v.  Mayor,  126  N.  Y.  617,  628,  26  N.  E. 
721. 

Nor  do  I  think  that  the  reference  in  the  certificate  to  an  act  which 
obviously  did  not  apply  would  have  any  force  and  effect.  Chapter 
577,  p.  788,  provided  for  action  by  the  board  of  street  opening  and 
improvement.  By  chapter  721,  p,  937,  the  power  to  make  new  grades 
was  lodged  exclusively  in  the  park  board.  Even  if  the  map  was  filed 
under  chapter  577,  p.  788,  it  was  also  filed  under  chapter  721,  p.  937, 
and  so  came  within  the  provisions  of  chapter  567,  p.  1307,  of  the 
Laws  of  1894.  The  Court  of  Appeals  and  this  court,  when  consid- 
ering this  damage  commission  act,  have  said  that  it  was  remedial  in 
its  nature  and  should  be  liberally  construed.  People  ex  rel.  Purdy 
V.  Fitch,  147  N.  Y.  355,  41  N.  E.  695 ;  People  ex  rel.  Grout  v.  Still- 
ings,  76  App.  Div.  143,  78  N.  Y.  Supp.  942;  People  ex  rel.  Fitch  v. 
Lord,  9  App.  Div.  458,  41  N.  Y.  Supp.  343.  The  Court  of  Appeals 
deliberately  rejected  that  interpretation  of  the  act  of  1893  which  lim- 
ited it  to  damages  for  the  depression  of  the  railroad  tracks,  upon 
the  ground  that  to  so  construe  it  would  render  it  unconstitutional. 
Chapter  721,  p.  937,  of  the  Laws  of  1887,  authorized  the  very  thing 
which  was  done  in  this  case,  and  I  find  no  difficulty  in  concluding 
that  the  map  in  question  was  filed  thereunder.  It  had  been  long  on 
file  when  the  remedial  act  was  passed,  and  the  evidence  establishes 
that  this  is  the  only  map  on  file  showing  the  grades  or  streets  or 
avenues  in  the  territory  covered  by  that  map  during  the  entire  period 
that  elapsed  between  the  adoption  of  the  resolution  of  the  park  board 
referred  to  and  the  date  when  that  board's  jurisdiction  over  streets 
and  avenues  in  the  Twenty-Third  and  Twenty-Fourth  Wards  ceased. 

I  am  satisfied  that  the  changed  grade  damage  commissioners 
had  jurisdiction,  that  it  was  error  to  (Uismiss  the  cteim,  that  the  writ 
should  be  sustained,  the  proceeding  reversed,  the  claim  reinstated, 
and  the  board  directed  to  proceed  to  determine  the  same,  with  costs. 
All  concur. 


SniiLIVAN  et  al.  T.  McOANTf  et  aL 
in  re  FOX. 

(Bupreme  Ooart,  Appellate  DlvMon,  First  Departmoit  Wbraaxj  7,  1906.) 

L  CoBTB— On  Appuir-ExFBnBn  or  Rboobd— nnmonBABT  ICatibb. 

WHere  many  pages  of  a  record  brongbt  np  on  appeal  are  taken  up  with 
opinions  and  copies  of  docnmentB  entirely  immaterial  to  the  Qnestion  In  is- 
sue, and  tbe  necessary  facta  could  have  been  contained  in  a  few  pages, 
the  expense  of  printing  will  not  be  allowed. 

[Ed.  Noto.^For  caaea  In  point,  aee  Cent  Dig.  vol.  18,  Coats,  H  968- 
971.] 

2.  Rkfesbtvob— Wnn*  Granted— Natubi  of  P»occbdihg — ArroBWir'a  Libr— 

EHFOBOSUlfT. 

In  proceedings  under  Code  Civ.  Proc.  |  66,  giving  an  attorney  a  lien  for 
hla  comp^uution  and  authorizing  the  conrt  to  determine  and  enforce  It, 
the  court  may  direct  a  reference  under  section  lOlS,  authorizing  reference 
to  take  an  account  or  report  on  a  question  of  fact,  and  upon  the  deter* 
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Biliiatlon  of  the  qtiestton  referred  the  court  could  grant  the  order  neces- 
saiy  to  determine  and  enforce  the  Hen. 

LEd.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  42,  Reference,  H  13- 
28.] 

S.  Appsal— Case— BxosPTions— Obokb  in  Spkoial  Pboceediivos— DnvaioHA- 
TXON  or  Aitobney'8  Lisn. 

In  a  proceeding  to  determine  and  enforce  an  attorney's  lien  for  compen- 
sation under  Code  Ov.  Proc.  |  66.  the  court  will  review  .an  order  con- 
firming  a  referee's  report  fixing  the  amount  of  auch  compensation,  altbougb 
no  case  was  made  or  exceptions  taken  to  the  court's  decision,  as  Oode  Civ. 
Proc.  i  997,  making  a  case  necessary  on  appeal  from  a  Judgment,  does 
not  apply  to  fecial  proceedings. 

4.  Sau— Sevisw—Soopb  and  BxTxnr— DcrBBKiNAnon— GmANTiRO  Bxxjxr. 

An  appeal  from  an  order  adf^tlng  the  report  of  a  referee  in  proceed- 
ings to  determine  and  enforce  an  attorney's  lien  for  compensation  brings 
■   before  the  Appellate  Divldon  the  decision  of  the  Siiectal  Term  on  the  tects- 
and  law,  and  the  appellate  coart  most  correct  any  error  and  grant  tbe 
proper  relief. 

5.  SAMB— SCBSBQUERT  APPEALS— QUESTIONS  CONCLUDED. 

A  decision  on  appeal  that  decrees  of  the  Surrogate's  Court  settling  the 
accounts  of  trustees  under  a  will  preclude  all  parties  to  the  proceedings 
from  questioning  the  disposition  of  surplus  Income  by  such  decree  con- 
trols on  an  appeal  from  an  order  ccmfirmlng  a  referee's  r^ort  in  proceed- 
ings to  determine  and  enforce  the  lien  for  compensatlfm  of  an  attcnn^ 
who  had  bronght  an  action  to  determine  the  validity  of  the  provlMona  of 
the  will  as  to  the  accumulation  of  such  surplus  Inccnne  on  bdkalf  of 
clients  who  were  parties  in  the  original  accounting. 

[Ed.  Note. — For  cases  in  poln^  see  Cent  Dig.  vol.  8,  i^weal  and  BrroTr 
I  4370-4379.1 

0.  ATTOBNET  Am  OUKMT— OOVPENBATION— ConTBACT^AlCOUin^DlSliniaAI.  OP 

Pbocexdinob. 

Testator  left  his  estate  to  trustees,  with  directions  as  to  accumulatl(H> 
of  income  and  dlviedon  of  the  property  on  termination  of  the  trust. 
PlaintifiTs,  who  would  be  entitled  to  shRres  of  the  trust  fond  on  termina- 
tion of  the  trust,  authorhsed  an  attorney  to  bring  sudi  proceedings  as 
were  necessary  to  enforce  plalntlflTs*  rights  and  agreed  to  pay  him  12Hr 
•  per  cent  on  any  amount  recovered  or  to  which  they  should  be  entitled  In 
case  of  settlement  The  attorney  brought  action  to  compel  the  trustees 
to  pay  over  the  surplus  Income  to  the  persons  entitled  to  it,  '^Ich  actiOD 
was  dlamlssed  by  plaintiffs  against  the  protest  of  the  attorney.  HeI<Ef, 
In  proceedings  to  determine  and  enforce  the  attorn^'s  Ilea  for  compensa- 
tion, that  he  was  entitled  to  per  cent,  of  the  portion  of  the  surplus 
Income  received  by  the  trustees  subsequent  to  their  last  accounting,  to 
which  plaintiffs  would  have  been  entitled  bad  the  action  not  been  dis- 
missed. 

7.  Saue—Libn— Enfosoxhent. 

In  proceedings  to  determine  and  mforce  an  attorney's  lien  for  compen- 
sation In  an  action  brought  to  compel  trustees  under  a  will  to  pay  over 
to  his  clients  the  pwtion  of  surplus  Income  to  which  they  were  mtltled, 
wbidi  action  was  dismissed  by  bis  clients  against  bis  protest,  Jndgmrat 
for  the  amount  of  his  compensation  should  not  be  entered ;  but  an  order 
should  be  made  that  petitioner  has  a  Hen  on  the  surplus  Income  for  the 
amount  due  him,  with  authority  to  take  necessary  proceedings  to  enforce 
the  lien. 

Appeal  from  Order  Entered  on  Report  of  Referee. 

Action  by  William  H.  Sullivan  and  others  against  Jolm  McCanh 
and  others.  From  an  order  overruling  exceptions  to  the  report  of 
a  referee  and  confirming  the  same,  directing  a  recovery  from  William 
H.  Sullivan,  a  plaintiff  in  the  action,  in  the  sum  of  $698.97,  and  a 
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recov^  from  James  F.  Sullivan,  also  a  plaintiff  in  the  action,  for 
a  like  sum,  and  a  recovery  against  the  two  plaintiffs  for  the  costs- 
and  disbursements  of  the  proceedings,  and  further  directing  that  the 
order  be  docketed  and  entered  as  a  judgment,  and  that  the  peti- 
tioner have  execution  against  the  two  plaintiffs  for  the  amount  of 
such  judgment,  James  R  Sullivan,  one  of  the  plaintiffs  in  the  action^ 
appeals.    Modified  and  affirmed. 

See  115  App.  Dir.  146, 100  N.  Y.  Supp.  739. 

Argued  before  PATTERSON,  P.  J.,  INGRAHAM,  CLARKE^ 
HOUGHTON,  and  SCOTT,  JJ. 

Henry  C.  Eldert,  for  appellant 
Louis  Frankel,  for  respondent. 

INGRAHAM,  J.  One  John  Sullivan,  a  resident  of  the  county 
of  New  York,  died  on  the  23d  day  of  February,  1886,  leaving  a  last 
will  and  testament,  which  was  duly  admitted  to  probate,  by  which 
the  testator  left  all  his  estate,  real  and  personal,  to  trustees,  with 
certain  directions  as  to  the  accumulation  of  income,  and  upon  the 
termination  of  the  trust  directing  the  trustees  to  divide  the  prop- 
erty between  the  children  of  the  testator's  son  James  and  his  illegiti- 
mate son,  "to  be  divided  between  them  per  capita,  share  and  snare 
alike."  This  trust  was  to  continue  during  the  natural  life  of  the 
testator's  wife  and  his  son,  James  Sullivan.  It  appears  that  the  tes- 
tator's wife  has  since  died;  but  his  son,  James  Sullivan,  is  still  liv- 
ing. The  plaintiffs  are  two  sons  of  the  said  James  Sullivan,  and  up- 
on the  death  of  their  father  would  be  entitled  to  a  share  of  the  trust 
fund,  but  under  the  terms  of  the  will  would  not  receive  anything  un- 
til the  death  of  their  father.  The  petitioner,  an  attorney  at  law,  was 
consulted  by  one  of  the  plaintiffs  as  to  his  rights  under  the  will,  and 
subsequently,  on  the  16th  of  January,  1906,  an  agreement  was 
signed  between  the  two  plaintiffs  and  the  petitioner,  by  which  the 
petitioner  was  appointed  the  plaintiffs'  attorney  to  represent  them  in 
all  matters  relating  to  the  estate  of  the  testator,  and  the  petitioner 
was  authorized  to  institute  such  proceedings  as  may  be  necessary  to 
enforce  the  plaintiffs'  rights  or  to  protect  their  interest  in  the  said' 
estate,  and  to  commence  any  action  at  law  or  in  equity  for  an  ac- 
counting, or  for  the  construction  of  the  last  vUl  and  testament,  or 
otherwise.  Raintiffs  agreed  to  pay  the  petitioner  the  sum  of  12^ 
per  cent,  on  any  amount  which  they  might  recover  or  to  which  they 
might  be  entitled  by  any  decree  or  judgment  in  any  action  or  pro- 
ceeding instituted  by  the  petitioner,  or,  in  case  of  the  settlement  or 
adjustment  of  their  rights  or  interests  in  said  estate,  the  petitioner 
should  be  entitled  to  ISJ^  per  cent,  on  the  amount  to  which  the 
plaintiffs  would  be  entitled  or  would  recover  by  decree  or  judgment, 
were  it  not  for  such  settlement  or  adjustment,;  and  in  addition  the 
petitioner  was  to  be  entitled  to  any  costs  awarded  to  the  plaintiffs 
in  any  action  thus  commenced.  In  pursuance  of  this  retainer,  in 
January,  1906,  the  petitioner  commenced  on  behalf  of  the  plaintiffs 
an  action  in  the  Supreme  Court.  The  relief  sought  in  that  action 
was  for  a  determination  as  to  the  validity,  construction,  and  effects- 


Digitized  by  Google 


912  108  NEW  YOBK  SITPPLmilBNT       ^  (Sup.  Ct 

•nd  Itt  Nnr  Tork  BUU  BapwUr 

of  the  direction  contained  as  to  the  accumulations  of  the  surplus  in- 
come of  the  rents,  income,  and  profits  of  the  real  and  personal  es- 
tate of  the  decedent,  and  that  the  executors  and  trustees  be  required 
to  render  an  account  of  all  surplus  income,  rents,  and  moneys  re- 
ceived by  them  from  the  real  and  personal  property  of  the  decedent 
during  their  administration  under  said  will,  and  that  the  same  be 
paid  over  and  divided  equally  between  the  residuary  legatees  named 
in  the  will  as  bein^  entitled  to  the  next  eventual  estate,  to  wit,  the 
plaintiffs  and  certam  defendants  named. 

Answers  were  interposed  to  that  complaint  by  some  of  the  defend- 
ants, but  on  the  14th  of  March,  1906,  the  plaintiffs  in  the  action  no- 
tified the  petitioner  that  they  wished  to  discontinue  the  action,  where- 
upon, the  petitioner  refusing  to  consent,  an  application  was  made  to 
the  Special  Term  to  discontinue  the  action,  which  resulted  in  an  or- 
der, dated  the  2d  of  April,  1906,  discontinuing  the  action  without 
costs.  An  appeal  was  taken  from  that  order  to  this  court,  but  the 
order  was  affirmed,  whereupon,  on  May  17,  1906,  the  petitioner  made 
an  application  to  the  court  to  determine  the  lien  of  the  petitioner  un- 
der section  66  of  the  Code  of  Dvil  Procedure  and  to  enforce  the 
same.  Notice  of  that  application  was  served  upon  the  plaintiffs  in 
the  action  and  also  upon  the  trustees  for  the  estate  of  the  decedent. 
That  application  resulted  in  an  order,  dated  June  25,  1906,  by  which 
it  was  referred  to  a  referee,  "to  hear  and  determine  the  amount  and 
extent  of  the  lien  of  the  said  Edward  W.  Fox,  as  attorney  for  Wil- 
liam H.  Sullivan  and  James  F.  Sullivan,  and  both  named  plaintiffs, 
as  to  all  the  matters  stated  in  the  petition  herein,  and  to  make  such 
suitable  provision  as  may  be  necessary  for  the  enforcement  of  the 
said  lien,  and  directing  the  payment  thereof"  by  the  trustees  for  any 
moneys  the  property  of  the  plaintiffs  now  in  their  hands  now  due 
or  which  may  hereafter  become  due  by  reason  of  any  cause  of  action 
existing  in  favor  of  the  plaintiffs  against  the  said  defendant  trustees 
at  the  time  of  the  commencement  of  the  action.  The  trustees  ap- 
pealed from  that  order  to  this  court,  where  the  order  was  modified 
by  striking  out  the  provision  by  which  it  was  referred  to  the  referee 
to  make  suitable  provisions  for  the  enforcement  of  the  petition  as  a 
lien,  and  directing  the  payment  thereof  by  the  trustees.  Upon  that 
appeal  this  court  held  that,  as  no  money  had  been  paid  or  agreed  to 
be  paid  upon  the  discontinuance  of  the  action,  there  was  nothing 
in  the  hands  of  the  trustees  to  which  the  lien  could  attach,  and  that 
they  were  therefore  unnecessary  and  improper  parties  to  this  pro- 
ceeding. Under  the  order  as  thus  amended  by  this  court  the  refer- 
ence proceeded,  and  the  referee  made  his  report  awarding  to  the 
petitioner  the  sum  of  $698.97  against  each  of  the  plaintiffs,  and 
against  them  jointiy  for  the  costs  and  expenses  of  the  proceeding, 
which  were  subsequentiy  taxed  at  $872.80;  and  from  the  order  en- 
tered upon  this  report  James  F.  Sullivan,  one  of  the  plaintiffs  in  the 
action,  appeals. 

The  record  before  us  on  this  appeal  consists  of  1,016  printed  pages, 
yet  the  only  question  presented  to  the  referee  or  to  the  court  was  the 
amount  of  compensation  due  to  the  petitioner  from  the  plaintiffs. 
Many  pages  of  the  record  are  taken  up  with  opinions  of  this  court  on 
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other  appeals  and  cc^es  of  records  and  other  documeats  which  are 
eotirely  immaterial  and  have  no  pocsiUe  bearing  oa  the  questicu.  AU 
the  facts  necessary  to  pais  upon  dbe  questioD  presented  could  have  beep 
contained  in  a  few  pages.  We  again  wish  to  ooodetun  such  practice 
and  to  announce  that  where  such  a  record  is  presented  Ihe  court  will 
not  allow  the  expense  of  printing  it  as  a  disbunement  on  the  ^peal. 

The  proceeding  is  under  section  66  of  the  Code  of  Civil  Procedure. 
By  that  section  an  attorney  is  given  a  lien  "upon  his  client's  cause  of 
action,  claim  or  counterclaim,"  which  lien  cannot  be  affected  by  any 
settlement  between  the  parties  whatever,  or  after  judgment  or  finad 
order,  and  "the  OMirt  upon  the  petition  of  the  attorney  or  client  may 
determine  or  enforce  the  lien."  It  is  the  conrt  that  is  given  authority 
to  determine  and  enforce  the  lien,  and  in  such  a  ^rocee^ng  under  sec- 
tion 1016  of  the  Code  of  Civil  Pjrocedwe  the  comt  may  direct  a  refei^ 
ence  to  tafae  an  account  ajid  r<|Kat  to  the  court  thereon,  where  it  is 
necessary  to  do  so  for  the  infocmation  ol  the  court,  and  also  to  deter- 
mine and  rq>ort  upon  a  questicm  of  fact  arising  in  any  stage  of  the 
action  upcm  a  motion  or  otherwise,  except  upon  the  pfasadi^.  The 
court  under  this  provision  could  refer  it  to  a  referee  to  take  an  ac- 
count or  report  upoa  a  question  of  fact  arising  in  the  prooeediag, 
and  upcm  we  question  of  fact  having  been  deteniiined  by  the  xefcroc: 
the  oDuit  could  then  fnoceed  and  gtant  such  order  as  was  necessary  to 
"detenninc  and  cnaEorce"  the  lien  of  the  attorney,  if  one  existed. 

The  respoadcnt  makes  the  point—^nd  it  is  tiie  only  ground  upon 
which  he  seeks  to  snstaon  this  order — <hat  as  no  case  had  been  made  or 
settled,  and  no  exertions  were  taken  <»*  filed  to  the  ccMirt's  decision, 
there  was  nothing  for  this  court  to  review.  But  tlus  contenti(»i  ifi 
based  upon  a  misapprehension  as  to  the  nature  of  the  proceeding,  it 
is  not  an  action,  nor  is  the  appeal  from  a  judgment  rendered  after  the 
trial  of  an  issue  oi  fact  in  an  action,  and  therefore  section  997  of  the 
Code  of  Civil  Procedure  has  no  wplication.  In  matter  of  Cartier  v. 
Spooner,  118  App.  Div.  342,  103  N.  Y.  Supp.  600,  we  expressly  held 
tlut  a  proceeding  sfiunst  an  att(»ney  and  a  proceeding  under  section 
66  of  tne  Code  of  Civil  Procedure  was  a  ^>ecial  [Moceeding,  and  act 
an  action,  and  that  no  formal  judgment  could  be  entered  thereon; 
that  "in  a  proceeding  of  tins  character  the  court  must  determine  the 
controversy,  and  it  may  order  a  refer^oice  only  for  the  purpose  of  as- 
sistance to  iUelf  in  that  r^^ard.  It  cannot  shiit  the  whole  matter  to  ^ 
referee.  If  a  reference  be  ordered,  the  matter  naust  come  back  to  the 
court  oa  the  ttaort  of  tiie  referee  for  final  determinatioa,  and  the  |«- 
port  may  be  adopted  or  disregarded  and  a  different  dedsioa  siade  on 
the  facts."  The  report  must  therefore  be  considered  as  a  report  to 
tbe  court  on  a  reference  to  determine  and  report  upon  a  question 
fact  The  court,  having  adopted  the  finding  of  the  referee,  iiad  power 
then,  under  section  66  of  the  Code  of  GtvU  Procedure,  to  detemune 
and  enforce  a  lien,  if  one  existed,  in  favor  of  the  petitioner  against 
the  cause  of  action  which  the  petitioner  had  sought  to  enforce  in  the 
action  which  was  commenced  and  which  was  discontinued  without  his 
«onMnt  1^  oolleetion  of  a  snm  «tf  moatf  -diMOted  to  be  pakl  by  an 
^fxler  is  provided  for  b|r  ssction  n»  trf  th*  Code  of  Civil  motdtat. 

Am  appeal  ham  jn'ivder  adopting  the  ffflpost  ol  a  tdtktt  uopn  4he 
106M.T.&— 68 


Digitized  by 


914  106  MBW  TOBK  8U7PLS1CBMT  (Sop^Ct. 

and  lU  Hmr  York  8Uto  BsporUr 

Hjcts  and  granting  to  the  petitioner  reliief  brings  before  this  a>urt  for 
review  the  determination  of  the  Special  Term  both  upon  the  facts  and 
the  law,  and  we  are  re<juired  upon  such  an  appeal  to  correct  any  error 
committed  by  the  Speaal  Term  and  grant  to  either  party  the  relief  to 
which  he  is  entitled.  The  referee  hy  his  report  finds  the  contract  mt^ 
der  which  the  petitioner  proceeded  and  brought  the  action.  By  that 
contract  the  petitioner  was  auliiorized  to  institute  such  a  proceeding 
as  mav  be  necessary  to  enforce  the  rights  of  the  plaintiffs  or  to  protect 
their  interest  in  the  said  estate.  He  was  also  authorized  to  commence 
an  action  at  law  or  in  equity  for  an  accounting  and  for  a  construction 
of  the  will,  and  the  petitioner  was  to  be  paid  12y2  per  cent,  on  any 
amount  which  the  plaintiffs  should  recover  or  be  entitled  to  under  any 
decree  or  judgment  in  any  action  or  proceeding  instituted  by  the  peti- 
tioner; or,  in  case  of  settlement  or  adjustment  of  the  plaintiffs'  rights 
or  interests  in  said  estate,  the  petitioner  was  to  be  entitied  to  the  equal 
sum  of  per  cent  eadi  on  the  amount  to  which  the  plaintiffs  would 
be  entitled  or  would  recover  by  decree  or  judgment,  were  it  not  for 
such  settlement  or  adjustment.  The  petitioner  was  also  to  be  entitled 
to  12y2  per  Cent,  from  each  plaintiff  oa  any  amount  of  the  accrued  in- 
come to  which  they  might  1m  entitled.  His  compensation  was  by  his 
contract,  whether  uie  action  was  or  was  not  settled,  limited  to  13V: 
per  cent  of  the  surplus  income  in  the  hands  of  the  trustees  to  which 
his  clients  were  entitied.  Under  the  order  of  reference  the  referee 
proceeded  to  ta^  and  state  tiie  accounts  of  the  trustees,  so  as  to  deter- 
mine the  amount  of  the  accrued  income  to  whidi  the  plsdntiffs  would  be 
entitled  if  the  provision  of  the  will  as  to  the  accumulation  of  income 
was  declared  vwd,  as  the  plaintiiiFs  were  enticed  to  no  income  under 
tiie  will  during  the  c(Hitinuance  of  the  trust  If  the  provision  for  the  ac- 
cumulation of  inomie  was  valid. 

It  appeared  before  the  referee  that  the  trustees  had  made  account- 
ings before  the  Surrc^te's  Court,  to  which  the  plaintiffs  were  parties, 
their  accounts  had  been  passed,  and  tiie  accumulation  of  income  had 
beoi  disposed  of  1^  the  trustees  under  the  decrees  of  the  surro^te 
entered  upon  such  accountings.  In  Kirlc  v.  McCann,  117  App.  Div. 
56, 101  N.  Y.  Supp.  1098,  where  the  question  as  to  the  validity  of  the 

Srovisi<»u  of  tiiis  win  in  relation  to  tiie  accumulation  of  income  was 
efore  us,  we  held  titat  these  various  decrees  of  the  Surrogate's  Court 
judicially  settling  the  trustees'  accounts  precluded  all  persons  who 
were  parties  to  those  proceedings  from  questi<ming  the  dispositi(m  of 
tile  surplus  income  made  under  the  provisions  of  sudi  decrees.  In 
tiiat  case  the  court  said : 

"TbB  sorroffate  had  JnilidlctJoii  In  lettllBC  ndi  accounts  to  constme  tibe 
wlllt  for  ttie  purpose  of  determining  wtaetber  or  not  the  paymentB  were  xnopa- 

madfl;  The  plalntUES  were  dnljr  cited  and  pcopettj  represented  by  special 
gnudtana.  Whether  the  dedaton  ot  the  Bnmgate's  Gourt  was  right  w 
wrong.  M  loDK  as  the  vaclons  decrees  stand  nnrereraed  they  are  binding  and 
Talld  adJndicatlMMii  and  tiUs.  IrreivectiTe  of  whether  the  parties  are  infants 
or  adulta" 

We  further  held,  however,  witii  respect  to  any  surplus  income  re- 
ceived by  the  trustees  after  the  accounting  under  the  decrees  of  the 
surrogate,  that  these  dscrees  were  not  adjudications,  that  the  provision 
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as  to  the  accturiulations  'were  void,  and  ^dut  sndi  surplus  income,  there- 
fore, belonged  to  the  owners  of  the  next  eventual  estate ;  and  this  ded- 
sioa  is  controlling  upon  this  appeal.  Hie  plaintiffs  in  the  action,  thei«- 
fore,  would  have  hicn  entitled  to  a  indgment  for  their  proportion  of 
the  surplus  income  In  the  hands  of  the  trustees  recehwd  oy  them  sub- 
sequent to  the  last  accounting  before  the  surrogate,  and  under  the  ont- 
tract  tiie  petitioner  is  entitled  to  13^  per  cent  upon  the  amount  of 
such  income  to  which  each  of  the  plaintiffs  would  be  entitled,  were  it 
not  for  the  settlement  and  discontinuance  of  the  action.  The  peti- 
tioner was  therefore,  entitled  to  receive  12^  per  cent  of  the  amount 
due  to  each  of  the  plaintiffs  or  such  surplus  income  which  was  in  the 
hands  of  the  trustees.  The  referee,  in  fixing  the  amount.to  which  the 
p^tioner  was  entitled,  disregarded  these  accountings.- 

The  order  must  theref(»%  be  modified,  so  as  to  award  to  the  peti- 
tioner 12%  per  c«it  of  the  plaintiffs'  interest  in  sudi  surplus  income^ 
Uie  amount  of  whidi  can  be  determined  upon  the  settlonent  of  the 
order.  So  much  of  the  order,  also,  as  directs  a  judgment  to  be  entered 
and  docketed,  must  be  stricken  out.  '  The  form  of  the  order  will  be 
an  adjudication  that  the  petiticmer  has  a  Hen  upon  the  surplus  income 
in  the  hands  of  the  trustees  for  the  amount  found  to  be  due  him  under 
his  fl^eement  with  the  plaintiffs,  and  with  authority  to  the  petiti<mer 
to  take  sudi  further  proceedings  as  may  be  necessary  to  enforce  sudi 
lien. 

The  order,  as  thus  modified,  will  be  affirmed,  without  oosts  of  this 
appeal.  All  concur. 

(57  MIK.  Rep.  88.)  , 

In  n  Ain>BBW8> 

^iwems  Ooort  Special  Term,  New  YoA  Oounty;  Deecmbw,  1807J 

Imura  FKBsoits— CkHQcrrm— RuoTAx. 

Wbeie  a  motion  la  made  tor  b  itay  coattanlng  tbe  committee  of  an  In- 
competttit  after  ramoval  and  attet  tbe  fUlng  and  spiral  of  a  btmd  of  tbe 
■nbetltsted  committee,  and  pending  an  appeal  from  the  order  of  removal, 
and  also  a  motlao  Is  mada  to  reaettte  ttie  <nder  of  nmorali  wbldt  la 
effect  would  nullify  Oie  same,  tber  will  be  denied  for  want  of  power. 

In  the  matter  of  Constant  A.  Andrews.  On  motion  to  resettle  final 
order.  Denied. 

See  56  Misc.  Rep.  6.  106  N.  Y.  Supp.  18, 

Parker,  Hatch  &  Sheehan,  for  Constant  A.  Andrews  and  Btonche  I#. 

Andrews. 

George  C  K6bbe,-for  Nannie- V.  Roosevelt 
Grant  Notman,  for  John  £.  RooBevelt 

DAYTON,  J.  This  is  an  application  made  by  Nannie  V.  Roosevelt 
before  Mr.  Justice  Davis,  and  referred  to  me,  to  resettle  the  final  or- 
der or  judgment  in  this  proceeding,  entered  Novembef  »3,  .1907,  upon 
a  decision  handed  down  Septembtf  16,  1907.  Notice  of  this  applicsi- 
tion  was  given  to  Mr.  Roosevelt,  Mr.  Sullivan,  the  special  guardian, 
and  ^Con^ant  A.- Andrews,  Esq."  Its  ostensible  purpose  is  to  revei^ 
wid:nuilify  the  i-enaovaLof  MeunK  Roofev^ti  aad'Aadpewstas^conmyt- 
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tee  of  the  estate  upon  the  gronnds  (a)  that  the  removal  of  Mr.  Roose- 
velt ui^d  by  counsel  for  Mr.  Andrews  should  not  have  been  consider- 
ed for  want  of  sufficient  notice  to  Mr.  Rooeeveit,  and  (b)  that  Messrs. 
Andrews  and  Roosevelt  have  a^eed  to  woric  in  hannony  aad  do  not 
dunk  it  would  be  ior  the  best  interests  of  Mrs.  Andrews  that  eitiicr 
should  be  removed  aa  omnmhtse  of  die  estate,  and  desire  that  out- 
standing liti^tion  be  adjuated  as  soon  as  possible  vpcn  die  faasb  of 
both  remaining  as  comxmttee  of  the  estate.  These  propositions  were 
Miy  discussed  befope  me  on  the  settlement  of  the  <^der,  all  parties 
bemg  represented  by  counsel;  my  memorandum  (106  N.  Y.  Supp. 
1096)  being  in  part  as  foUows : 

"It  has  not.  bowerer,  been  made  clear  to  the  court  tbat  tbls  uHderstandlBs 
■0  recently  arrlTod  at  has  for  Its  main  consldeffttlon  tlie  welfare  of  tbe  Inoom- 
petaat,  nor  aai  Z  satlafled  that  this  trace  is  more  than  a  temporary  orrange- 
mmtt  whldi  may  at  any  moment  be  abrogated  and  a  reaompClon  of  hostlUties 
eusne.  •  *  *  Ocmrts  will  always  Cbtot  an  adjustmeut  of  dUferences  be- 
tween imgante,  where  the  btteresta  terolve  their  personal  latefeMa  or  prop- 
erty. Un.  Boosevelt  and  Mr.  Andrewi^  howerer,  turn  ooly  wqieetaDclea  de- 
Dendent  iq;H«  tbe  sarrlval  of  one  or  tbe  otber  «t  tiie  deatt  4^  ttie  InoompeUnt 
OliuB  the  action  of  tbe  court  la  confined  to  the  promotion  of  tbe  welfare  of  tbe 
letter,  and,  therefore,  being  still  of  tbe  opinion  from  the  record  before  me 
tliat  the  telatleuB  eatsdiig  between  Veesre,  Booserelt  and  Andrews  are  sucb 
m  to  render  their  cordial  Joint  action  o«t  of  (be  qoestiaa,  and  tint  a  dMa- 
terested  welKaalifled  oonualttoe  of  the  estate  ahooM  be  aOhatltated,  tbe  order 
proposed  by  counsd  for  Hr.  Andrews,  aa  amended,  has  been  slgtuBd." 

This  ^yplioation  confirms  the  views  then  expressed.  The  bond 
of  the  substituted  committee  for  $400,000  was  approved  and  filed. 
There  is  also  at  this  time  another  application  pending  before  Mr. 
Jtistice  Greenbaum  for  a  stay,  continuing  Messrs.  Roosevelt  and 
Andrews  as  committee  of  the  estate  pending  an  appeal  by  Mr. 
Roosevelt  from  die  0f4er  of  November  23,  1907.  It  is  1^]f)areat  upon 
the  face  of  these  two  applications  that  both  cannot  be  said  to  be  in 
good  faith.  Tlus  effort  to  question  the  power  oi  the  court  to  re- 
move Mr.  Itoosevelt  (Mr,  Andrews  having  expressed  a  desire  to 
resign)  is  fuUy  met  1^  the  recwd  and  the  laimiiiage  of  my  decision 
or  findhig  of  Septeniber  16, 1906,  to  wit : 

**I  hare  read  all  tbe  brlete  of  counsel  and  heard  them  orally,  all  the  par- 
ties la  tatevest  laolndlng  Inoompetut  by  her  q>eclal  guardian  are  before 
the  court,  and  I  am  convinced  tbat  tbe  appointment  ot  a  referee  to  report  as 
to  the  person  to  be  selected  aa  the  committee  of  the  estate  In  place  ot  Hessra 
Booserelt  and  Andrews  would  InvoJre  nseleaa  time  and  ezpaise,  and  that  tbe 
nroTlskMM  of  section  2339  of  tbe  Oode  of  CBrll  Proceduxe  ahonld  now  be  In- 
voked." 

The  conduct  of  Mr.  Atidrevra  has  caused  tlwTetiremeift  of  Messrs. 
Parker,  Hatch,  and  Sheehan  as  bis  attorneys,  so  that  those  gentle- 
men should  not  be  included  in  any  inference  flowing  from  this  coi- 
Innve  and  inqiroper  procedure  to  avoid  the  apedfic  directions  and 
muidates  of  4  fiiul  order,  resisted  by  the  attorney  for  Mr.  and  Mrs. 
Roosevelt*  and  now  tadtiy  aided  by  Mr.  Andrewa.  These  parties 
lutvix^  invoked  the  jurisdiction  of  this  tribunal  tO  dispose  of  their 
dis|rnuxiul  yrmtfart  concerning  this  helpless  woman  and  her  estate, 
tiieir  ^sputes  a«d  ^uarrds  having  already  oost  her  estate  nase  6ian 
|il0,009»  aov  4Mii«  Md  yrapoae  to  diiKguvd  -the  jw^gOMnt  of  «fae 
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court  upon  their  controversy  and  to  require,  the  ccmft  to  consent 
to  their  changed  wishes.  The  suggestion  inerits  rebuke.  I^ad  Mr. 
Andrews  and  the  attorneys  for  Mr.  and  Mrs.  Roosevelt  examined  the 
authorities,  they  could  hare  readily  ascertained  that  the  court  has 
not  the  power  to  amend  its  final  order  in  the  manner  proposed. 
Heath  v.  New  York  B.  L.  B.  Co.,  146  N.  Y.  860,  40  N.  E.  770.; 
Fannon  v.  McNally,  33  App.  Div.  609,  69  N.  Y.  SUpp.  1032;  23 
Cyc.  868,  and  cases  there  cited. 

Mr.  Hubbell,  the  referee,  submits  a  memorandum  that  certain 
clerical  errors  in  the  fibres  of  the  account  have  been  discovered  in 
his  report,  and  also  claims  a  further  sum  of  about  $350  for  referee's 
and  stenographer's  feds  inadvertently  admitted  from  the  final  order. 
Mr.  Hubbell  informs  me  that  the  parties  will  consent  to  the  inser- 
tion of  this  sum  in  the  order.  The  order  has  been  amended  nunc 
pro  tunc  as  of  November  23,  1907,  in  these  particulars.  Motion 
to  resettle  order  denied,  with  $10  costs. 

Motion  denied,  with  $10  costs. 


JOHNSON  V.  CITY  OV  TBOT. 

^vpnBM  Oonrt,  Appellate  DItIbIou,  Third  D^rtmoit  Jannarr  8,  1006.) 

t,  Dahaokb— PCBSOMAi,  Ihjuub— SunxBino  Risuxjnjro  taou  I^tjitbiss^ 
Dtidbitoi— ADkisaxBnjTT. 

Wber*  tbe  eomplalnt  In  an  action  for  peraoaal  injuries  allegeA  that 
plaintiff  was  tatjond  In  his  back,  head,  and  atds^  caailDg  Ma  to  b*  jnadv 
•kk;  wn%  and  lami^  anA  tbe  proof  showed  that  bo  roceiTod  an  Injury  to 
tbe  right  Bide  of  bla  abdrancn,  and  that  there  was  a  contosloti  and  inflam- 
mation there,  due  to  the  acddent,  evidence  that  from  four  to  itx  weeks 
'  aftw  tbe  aeddent  he  had  an  oporatlon  tot  aivcBdlcltls  was  InadmlsBiblOk 
In  the  absence  of  proof  that  tbe  ai^efidlcliU  waa  neccssartly  and  dlxeeC- 
Ijr  caused  by  tbe  iojuriea 

[Ed.  Not&r— 9Vur  cases  In  pt^t,  see  OeaL  Dig.  vol.  10^  Dsmay,  H  411, 

X  Bahk. 

To  Justify  damages  tor  a  condition  that  did  not  necesHftrllr  and  dlrecdy 
result  from  a  personal  Injury  reestved,  sudi  dmages  aboold  be  Bpeclal7 
pleaded. 

Appeal  from  Trial  Terra,  Rensselaer  County. 

Action  hy  Charles  Johns<m  against  the  dty  of  Troy.  From  a  judg* 
ment  for  plaintiif,  and  from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.   Reversed,  and  new  trial  granted. 

Amied  before  SMITR  P.  J.,  and  cShESTER,  KElXOOa 
COCHRANE,  and  SEWg^  JJ. 

G.  B.  Wellington,  for  appellant 

Tb<«nas  F.  IWers,  for  respondent. 

CHESTER,  J.  The  plaintiff  has  had  a  verdict  in  his  favor  in  an 
KBikxi  for  personal  injury.  In  his  ccmplaint  it  is  alleged  that  while 
he  was  ridmg  in  an  ice  wigoo  drawn  .by  two  horses  upoq  Sevendi 
avenue,  in  Troy,  the  pavement  suddenly  gave  way,  and  he,  togetiier 
with  his  horses  and  wagon,  were  precipitated  into  a  ditch  or  depres- 
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'   "  aod  U2  Kcw'Tork  Stot*  Reporter  -  ' 

^on,  "tfaeceby  hur^xw,  .bruising,  woundtoff,  and  injuring  this  plaintiff 
in  his  back,  head»  andside,  causing  him  to  be  made  sjcki  sore,  and  lanie, 
ud  to  be  permanently  disabled!"  The  plaintiff,  under  this  allefatioo, 
was  {wrmitted  to  prove,  against  the  defendant's  objection  that  it  was 
not  within  the  allegations  of  the  complaint,  that  from  four  to  six  weeks 
after  the  accident  he  ivent  to  a  hospital  and  had  an  operation  per- 
formed on  him  for  appendicitis.   The  defendant  excepted. 

In  I^ockwood  v.  Troy  City  Railway  Compan]^,  92  App.  Div.  112, 
87  N.  Y.  Supp.  311,  it  was  held,  under  an  all^ation  that  the  plsuntiff 
had  by  being  thrown  from  lus  wagon  received  injuries  to  his  hip  and 
his  bade,  and  had  been  thereby  inade  sick,  sore,  lame,  and  disd>led, 
that  he  could  not  prove  that  he  was  suffering  from  kidney  disease  as 
a  result  of  Ae  accident ;  it  not  appearing  ttuit  siidi  disease  was  nec- 
essarily  and  directly  caused  by  tfie  injury  to  the  plaintiff's  back. 

In  Gumb  v.  Twenty-Third  Ry.  Co.,  114  N.  Y.  411,  21  N.  E.  993, 
it  was  said: 

**W]ien  a  plaintiff  alleges  that  his  person  has  beoi  Injnred,  and  proves  the 
allegation,  the  law  Implies  damages,  and  he  may  recover  Bocb  as  necessarily 
and  immediately  flow  from  the  Injury  (which  are  called  'general  damageeO 
under  a  general  allegation  that  damages  were  sustained ;  but.  If  he  seeks  to 
recover  damages  for  conseqn^Hiee  which  do  not  necessarily  and  Immediate 
flow  from  the  injury  (which  an  called  '■pedal  damagesO,  he  must  allege 
the  special  damage  vrtiidi  he  seelu  to  recover." 

In  Kleiner  v.  Third  Avenue  Railroad  Company,  162  N.  Y.  193,  56 
N.  B.  497,  it  was  held  that  an  alle^tion  that  pkintiff  had  sustained 
a  severe  nervous  dxxk  was  insuffiaent  to  justify  her  in.provii^  that 
the  result  of  &e  diode  was  to  produce  heart  disease,  vertigo,  curvature 
of  the  spine,  and  other  diseases,  it  not  appearing  that  sndx  consequoices 
pecessaril^  and  immediately  resulted  from  the  shock,  as  the  rule  is 
that  special  damages  must  be  spedally  alleged,  and  the  reception  of 
evidence  of  such  resultant  injuries,  properly  excepted  to,  is  reversible 
error. 

We  think  the  case  presented  for  our  determination  is  brought  square- 
ly within  tfiese  authc»rities.  While  the  plaintiff's  counsel  assured  the 
court,  when  the  evidence  objected  to  was  received,  that  he  would  con- 
nect it,  and  while  it  was  shown  that  the  plaintiff  received  an  injury 
to  his  groin  or  the  right  side  of  his  abdomen,  and  that  therewas  a  con- 
tusion and  inflammation  there,  which  the  physician  who  attended  and 
operated  upon  him  testified  he  was  reasonably  certain  was  due  to  the 
acddent,  there  was  a  complete  failure  of  proof  to  show  that  the  ap- 
pendicitis for  which  the  plaintiff  was  operated  upon  was  necessarily 
and  (Erectly  caused  by  the  injuries  which  the  plaintiff  received.  In 
order  to  justify  the  recovery  of  damages  for  a  condition  that  did  not 
necessarily  and  directly  result  from  the  injury  received,  such  damages 
should  have  been  specially  pleaded,  in  order  that  the  defendant  might 
have  notice  thereof,  and  an  oppwtunity  to  properly  litigate  the  ques- 
tion on  the  trial.  Kleiner  Case,  supra.  We  think,  for  these  reasons, 
Aere  must  be  a  new  trial 

Judgment  and  order  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event  All  concur. 
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Ctapmu  Oonrt  App«i]ftt*  VMOoa,  Sacond  pepartuuat  Miraur  Sl^  IMft^ 

1*  MkoLxaxHcB— Durr  w  STOUKKcpn  to  OvsroioaB. 

One  who  Inrltv  tbe  public  to  his  place  of  tmslneai  hu  the  doty  of  rea- 
Kmable  can  to  make  such  place  aafe  to  tboee  who  come. 

pBd.  NOto^-Vor  easas  In  point,  aao  Oent  Dig.  toL  87,  NflgUcenoak  «  43- 

X  &ua— BvxiniioB— Baa  Ixba  Loavrnm. 

Under  the  doctrine  of  rea  Ipea  loqnitnr,  plaintiff  makoe  out  a  caae 
proof  tiiat  while  at  the  6sA  In  defeiUIanf  a  etore,  paying  for  gooda  bonght, 
a  bundle  of  steel  rods,  part  of  the  merchandlae  of  the  store,  standing  on 
end  against  the  edge  or  Jamb  at  the  door,  fell  orer  onto  him. 

(Ed.  Mote^For  cases  In  point,  aae  Oent  Dig.  voL  87,  Negllgeiuak  II  tU^ 

225,  271.] 

Appeal  from  Municipal  Court  of  New  Yoric 

Action  by  Charles  Higgins  against  Joseph  Ruppert  From  a  judf- 
ment  on  a  nonsuit  at  the  close  of  plaintiff's  evidence,  on  a  trial  by  the 
court  with  a  jury,  plaintiff  umeals.  Reversed,  and  new  trial  ordered. 

Argued  before  JWKS,  h60KER»  GAYNOR,  RICH,  and  MII^ 
LER,  J  J. 

Fole^  &  Martin,  for  appellant. 
Lewis  C  GroveTi  for  respcmdent. 

GAYNOR,  J.  The  plaintiff  was  at  &e  desk  in  the  defendant's 
store  rnyii^  f cm*  some  goods  he  was  purchasing  when  a  bundle  of  sted 
rods  uoot  10  feet  long  which  was  standing  on  end  in  the  store  against 
the  edge  or  jamb  of  the  door,  and  was  of  the  merchandise  there,  fell 
over  on  his  foot  There  was  evidence  that  the  defendant  was  at  the 
same  time  carrying  out  of  the  store  to  his.  wagcm  heavy  iron  sheets 
and  that  the  jar  from  oae  of  them  on  the  sidewalk  caused  the  bimdle  of 
rods  to  fall  over.  Be  this  as  it  may,  the  n(»isuit  at  the  close  of  the  plain- 
tiff's evidence  was  error.  The  mere  fall  of  the  bundle  sufficed  to  make 
out  a  case  for  the  plaintiff  for  the  jury.  The  maxim  that  the  thing 
speaks  for  itself  applied.  It  is  a  fair  inference  that  the  bundle  would 
not  have  fallen  if  carefully  placed.  One  who  invites  the  public  to  his 
place  of  business  is  under  the  duty  of  reasonable  care  to  make  his  place 
safe  to  those  who  come  (Davis  v.  Ferris,  29  App.  Div.  623,  53  N.  Y. 
Supp.  571 ;  Schnizer  v.  Phillips,  108  App.  Div.  17,  96  N.  Y.  Supp. 
478;  Dutton  v.  Greenwood  Cemetery  Co.,  80  App.  Div.  852,  80  N. 
Y.  Supp.  780. 

The  judgment  should  be  reversed. 

Judgment  of  the  Unnldpal  Ooort  carersadi  and  new  trial  wdwod;  eoata  to 
abide  the  mnt  All  ecncni; 
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<lM>wn»  Owttl  AjbdMiW  Plirtrtop,  atnaufl  PBparttawnC,  NbcmrdS,  lMft> 

■zKODTOBS  aud  ^mnmiMTftM  ffc^nni  AamT  Dniim— Itanoa  as 
WW-  ■Ptomct. 

In  an  action  asainit  an  aatato  ot  a  decedent  for  se^rlces  rendered  de- 
cedent as  a  i^irse^  evidence  examined,  and  held  Insnffldoit  to  eatablUb  the 
value  of  the  serricee  awarded  plaintMf  In  the  trial  conrt. 

Appeal  from  Municipal  Court,  Borou^  oi  Brooklyn,  Fourth  Dis- 
trict. 

Action  by  ^ily  Weiss  against  John  L.  Bader,  as  administntcn' 
with  tiie  wiU  annexed  of  Louis  Bader,  deceased.  From  a  judgment  for 
{riaintiff,  defendant  appends.   Reversed,  and  new  trial  ordered. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER. JJ. 

Frank  A.  Crowe,  for  appellant 

Frederidc  B.  Maerkle,  for  respondent 

PER  CURIAM.  This  is  an  action  1^  a  sister  against  the  estate  of 
her  brother  to  reoover  for  services  as  a  nurse.  The  plamtiff  dected 
at  the  trial  to  recover  on  quantum  meruit  The  jury  awarded  her  $500, 
which  was  reduced  to  $4i50  by  the  Municipal  Court  justice  presiding 
at  the  trial. 

Wc  think  that  the  evidence  for  the  plaintiff  was  not  sufficient  to  es- 
tablish this  value  for  services  renders.  The  justice  in  his  chai^  to 
die  jury  very  ^rbperly  said  tftat  the  testimony  on  this  subject  was 
"slight— very  slight."  It  appears  that  the  plaintiff,  a  married  woman, 
did  go  to  live  wiSi  her  broUier  and  his  family  when  he  was  ailing  from 
^e  diseases  which  finally  resulted  in  his  death,  and  that  she  did  there- 
upon render  services  about  the  house  and  to  him.  But  it  also  appears 
diat  she  had  her  keep  and  tiiat  of  her  child  at  his  expense,  and  diat 
dlere  were  others,  including  nurses,  who  attended  to  die  work  about 
the  house  and  to  the  care  of  Ae  ill  man.  She  testifies  that  she  received 
a  present  of  $50,  which  she  now  elects  to  diarge  on  account.  Her 
claim  as  presented  against  die  estate  is  for  $3  a  day.  This,  taken  with 
her  keei^  is  a  liberal  charge,  when  wc  consider  the  circumstances  of 
these  people  and  the  like  services  of  others  in  the  house. 

The  plaintiff  relied  practically  upon  evidence  that  the  decedent  de- 
clared that  he  wished  his  sister  to  receive  $500;  but  die  indications 
are  that  he  was  then  considering  a  provision  for  her  in  his  will.  The 
declared  intention  of  a  testator  with  reference  to  his  sister  is  not  co- 
gent evidence  of  the  actual  value  of  her  services  to  him.  While  it  is 
not  entirely  clear  that  any  claim  was  est^lished  by  the  "very  satisfac- 
tory evidence"  required  m  such  cases  (Matter  of  Milligan,  112  App. 
Div.  374,  98  M.  Y.  Supp.  480,  and  cases  cited),  we  an  not  prepared 
to  say  that  die  case  did  not  present  a  question  for  die  jury. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered;  costs  to 
^de  the  event 
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CBupmne  Ooorl;  AjfoeOaUt  DItIsIoii,  lUrd  Department  Janvatj  HS^  190S.) 

VlUDare— -Aioninanm— Allowamob  m  PuamuiicH  or  Jvenot. 

▲  complaint  In  «a  actlw  by  an  employfi  against  him  en^pk^ar  aUeged 
a  hiring  tor  Ouree  year^  porfonuance  1^  plaintiff;  tiie  refoaal  to  perform 
by  defendant,  and  Its  Indebtedneaa  In  a  Bpe<dfled  mm  Ibereon.  Tbe  erl- 
denee  riwwed  tiiat  plaintiff  performed  all  aemoaa  defendant  reqalred  of 
Um  nndar  tbe  contract,  that  be  wna  aSked  to  realgn,  bat  did  not,  and 
waa  tben  Infonned  ttaat  on  aooonnt  of  different  arrangements  no  fartber 
work  wonld  be  required  of  blm,  to  which  he  soKgested  that  he  had  a  time 
<mntract,  to  wbtdi  def^idant  replied  that  it  made  no  difference,  and  that 
his  salary  would  be  paid  Jnet  the  same.  BeH  tiiat,  under  Code  Civ.  Proc 
I  728,  aotiiorlslng  the  court  to  allow  ammdments  to  pleadings  In  fnrther- 
■  aace  of  Jostlce,  tbe  court  ahonld  have  allowed  an  amendment  to  tbe  ooan- 
plalnt  to  conform  to  the  proof ;  there  being  nothing  to  show  that  defendr 
ant  would  be  mrprlsed  by  the  amendment 

[Ed.  Note^For  cases  In  point,  see  Cent.  Dig.  toI.  89,  Pleading,  U  0(X^ 

ObeBtet  and  Oodirane,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  St  Lawrence  County. 

Action  by  Richard  J.  CuUen  a^iainst  the  Battle  Island  Paper  Com- 
pany. From  a  judgment  dismissing  the  complaint  at  the  dose  of  the 
evidence*  pl^tiff  atmeals.  Reversed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KEIXOGG» 
COCHRANE,  and  SEWELL,  JJ. 

John  N.  Cariisle,  for  appellant. 

Mead,  Stranahan  ft  Guile  (S.  B.  Mead,  of  counsel),  for  respondent 

JOHN  M.  KELLOGG,  J.  The  complaint  alleged  a  hiring  for  three 
years,  performance  plaintiff,  and  that  the  defendant  had  refused  to 
perform  said  contract  and  was  indebted  $1,000  tiiereon.  At  the  close 
of  the  evidence  defendant  moved  to  dismiss  the  complaint  upon  the 
ground  that  the  action  was  for  wages,  and  not  damages,  and  the  proof 
shows  tiiere  is  nothing  due  for  wages.  Thereupon  me  plaintiff  asked 
leave  to  amend  his  (^mplaint,  whidi  was  denied,  upon  the  ground  that 
the  court  had  not  authority  to  make  the  amendment,  to  which  plain- 
tiff excepted.   The  complamt  was  thereupon  dismissed. 

The  evidence  did  not  necessarily  show  an  illegal  discharge  of  the 
plaintiff.  He  was  asked  to  resign,  but  did  not,  and  then  was  informed 
that  on  account  of  different  arrangements  having  been  made  no  further 
work  would  be  required  of  him,  to  which  he  suggested  that  he  had  a 
time  contract,  to  which  the  defendant  replied  it  made  no  difference — 


jury  might  well  have  understood  that  the  plaintiff  was  relieved  from 
actual  service,  and  \ras  only  required  to  hold  himself  in  readiness  to 
serve,  and  that  his  salary  was  to  be  paid ;  that  he  still  remained,  within 
the  terms  of  the  contract,  in  the  defendant's  employ.  The  defendant 
recognized  the  continued  binding  force  of  the  contract  and  its  duty 
to  continue  its  performance.  In  actions  for  breach  of  contract  for 
service,  the  limit  of  recovery  of  damages  is  ordinarily  the  amount  of 
wages  agreed  to  be  paid.    Milage  t.  WoodWard,  186  N.  Y.  96S,  7S 


Upon  this  evidence  die 
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N.  E.  878.  The  pavment  of  the  wages,  therefore,  was  tfie  extent  of 
the  defendant's  liability  ;  and  if  the  defendant  was  willing  that  the 
plaintiff  should  remain  idle,  and  the  plaintiff  assented,  there  is  no  rea- 
son why  he  should  not  recover  wa^es  according  to  the  terms  of  the 
contract  The  statement  that  he  need  not  work,  but  should  be  paid, 
did  away  with  the  necessity  of  proving  that  he  had  actually  performed 
the  work  which  he  was  ordinarily  to  perform.  The  evidence  tended 
to  show  that  the  plaintiff  had  performed  any  and  all  services  which  the 
defendant  required  of  him  under  the  contract  'Hie  plaintiff  was,  there- 
fore, entitled  to  go  to  the  jury  ujion  tiie  pleadings  as  they  then  stood. 
Dexter  v.  Ivins,  133  N.  Y.  651-653, 30  N.  E.  694. 

But,  after  the  court  ruled  that  the  pleadings  as  they  stood  were  in- 
snffident,  it  was  then  clearly  within  the  power  of  the  court,  and  it 
was  its  duty,  no  surprise  being  alle^,  to  conform  ibe  pleading  to 
tfie  proof  and  to  make  an  end  of  the  litigation.  The  object  of  pleadings 
is  to  pnxnote  the  ends  of  justice,  not  to  entr^  a  suitor  in  a  maze  of 
tedmicalities  and  uncertainties.  Here  evidence  was  introduced  with- 
out objection  sufficient  to  allow  a  recovery  for  a  wrongful  discharge  if 
not  for  wages.  "This  power  (under  section  723.  Code  of  Civil  Proce- 
dure) may  be  exercised  by  the  court  at  the  trial  in  furdterance  of  justice, 
and  the  statute  which  confers  it  has  always  received  in  this  court  a 
liberal,  ra^er  than  a  narrow,  construction.  When  names  were  given 
to  actions,  it  may  be  tiiat  the  cause  of  action  originally  pleaded  and 
that  substituted  at  the  trial  would  not  be  embraced  in  the  same  general 
classification ;  but  that  circumstance  is  not  now  very  important.  When 
a  cause  of  action,  however  stated,  is  sustained  by  the  same  proof,  the 
power  of  the  court  under  this  section  to  conform  the  statement  in  the 
pleading  to  the  facts  proved  is  undoubted."  Martin  v.  Home  Bank, 
160  N.  Y.  190,  197,  64  N.  E.  717.  In  that  case  an  amendment  was 
made  at  the  trial  whtdi  Ranged  an  action  brought  to  recover  damages 
for  tiie  defendant's  failure  to  present  a  check  within  a  reasonable  time 
into  one  to  recover  the  same  money  on  the  ground  that  plaintiff  had 
paid  it  to  the  defendant  by  mistake.  Whether  we  treat  me  action  as 
one  to  recover  the  amount  of  wages  as  damages  on  account  of  the  il- 
legal discharge,  or  as  an  action  to  recover  wages  under  the  contract, 
the  recovery  in  either  case  rests  upon  the  same  facts.  Whether  the 
amount  of  the  wages  should  be  demanded  as  wages  or  as  damages  is 
a  mere  matter  of  technicality,  where  it  is  apparoit  that  there  is  no  sur^ 
prise,  and  where  all  the  facts  necessary  to  recover  upon  either  theory 
are  before  tiie  court  witiiout  objection.  The  judgment  should  tiiere- 
ion  be  reversed. 

Judgment  reversed,  and  new  trial  granted,  wi&  costs  to  appellant 
to  abide  event 

SEWELL,  J.,  concurs.  SMITH,  P.  J.,  concurs  in  result,  upon  the 
mund  that  tiie  court  had  power  to  aniend  the  complaint  CHESTER, 
J.,  dissents  in  opinion,  in  which  COCHRANE,  J.,  concurs. 

CHESTER,  J.  (dissenting).  In  his  complaint  the  plaintiff  alleges 
that  the  defendant  onployed  plaintiff  to  superintend  the  mills  of  the 
defendant  for  three  years  at  an  annual  salary  of  $4,000  a  year ;  that 
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the  pl^tiff  perlprmed  ail>the  agreements^^tO)  be  by  hint  }Bmt  and  per- 
fanned,  and  pei-foifnieJ  tfteaid  contract -on  his  part;  that  me  defend- 
ant has  failea  to  keep  and  perform  sa^  oqntract  on  its  part,  "and  has 
failed  to  pay  this  plaintiff  in  full  for  the  services  performed  hy  him 
under  said  OHitract,  and  is  now  indebted  to  this  plaintiff  under  said 
ooptract  in  .the  sum  of  $1,000  and  interest  thereon  from  the  10th  day 
of  September,  1904."  The  answer  is'  a  general  denial.  The  plaint^^ 
was  sworn  as  a  witness  in  his  own  behaliT  He  testified  that  he  contin- 
ued in  tilt  defendant's  employment  two  years  and  nine  months,  when 
he  was  asked  to  resien  by  the  president  of  the  defendant;  that  in  re^lv 
to  this  request  he  tud  the  president  tiiat  he  was  under  contract  with 
him  for  three  years,  and  the  president  replied -that  it  made  no  differ- 
ence— that  the  plaintiff's  salary  would  be  paid  just  the  same.  No 
services  were  rendered  after  tliat,  and  this  suit  is  to  cover  .^e  salary 
for  the  renuiintng>  three  months  of  the  three  years,  viz.,  $1',000.  At 
the  close  of  plaintiff's  proof,  the  court  granted  defendant's  motion  to 
dismiss  the  complaint  on  the  ground  that  the  cause  of  action  alleged  in 
the  complaint  was  one  for  wages,  and  the  proof  shows  there  was 
nothing  due  the  plaintiff  for  wages,  and  that  the  action  lyas  hoi  one 
for  damages.  The  ^aintiff  then  a^ed  perniissi(Ki  to  ameml  ihfi  com- 
plaint, and  that  ai>pIication  was  denied.  The  plaintiff  excepted  to  the 
denial  of  die  application' to  amend  and  to  the  granting  of  the  motion 
to  dismiss  the  complaint,  and  these  excepticais  present  the  only  ques- 
tions for  our  determination. 

The  question  widi  respect  to  dismi^al  is  simply  one  of  pleading. 
The  complaint  is  clearly  one  to  recover  for  services  rendered,  and  the 
plaintiff  failed  to  prove  the  rendering  Of  any  services  for  which  he 
had  not  been  paid.  Il  would  have  been  error  for  the  court,  under  the 
allegatum  of  performance,  to  permit  the  plaintiff  to  show  an  excuse 
for  nonperformance.  La  Chicotte  v.  Richmond  R.  &  El.  Co.,  15  App. 
Dhr.  880,  44  N.  Y.  Sup^  75.  The  complaint  is  not  based  upon  the  the- 
ory, nor  does  it  contam  any  sufficient  allegations,  that  the  defendant 
had  waived  performance  of  the  services  for  the  period  sued  for.  That 
being  so,  the  dismissal  was  clearly  proper.  In  a  complaint  to  recover 
wages  for  services  rendered,  the  plaintiff  must  prove  as  a  ccmdition 
precedent  to  the  recovery  that  he  performed  the  servii^s  in  question 
to  the  defendant,  and  under  sudi  a  complaint  he  cannot  recover  dam- 
ages for  a  wrc»^ul  discharge,  nor  upon  the  theory  of  constructive 
servkies.  Howard  v.  Daly,  61  N.  Y.,  362,  19  Am.  Rep.  285 ;  Weed  v. 
Burt,  78  N.  Y.  191 ;  Perry  v.  Dickerson.  86  N.  Y.  346,  39  Am.  Rep. 
663 ;  Moody  v.  Leverich,  4  Daly  (N.  Y.)  401.  And  to  the  same  effect, 
in  tlus  dmartment,  Arnold  v.  Allen,  27  App.  Div.  346,  49  N.  Y.  Supp. 
1041 ;  Allen  v.  Glen  Creamery  Co.,  101  App.  Div.  806,  91  N.  Y.  Supp^ 
935. 

The  record  on  appeal  does  not  clearly  show  what  the  motion  to 
amend,  whidi  was  denied  by  the  court,  was,  although  it  may  be  pre- 
sumed that  it  was  to  change  the  cause  of  action  to  one  for  damages. 
The  case  last  cited  in  this  department  holds  that  an  action  for  damages 
for  a  breach  of  contract  of  employment  because  of  wrongful  disdiarge 
is  entirely  distinct  from  an  action  brought  by  the  employe  to  recover 
wages.  That  was  also  hdd  in  effea  in  Arnold  v.  AUen,  supra.  The 
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amendment,  seeking  to  set  np  a  new  cause  of  action,  was  one  dkat  tm- 
der  the  authorities  mnst  tie  made  at  Special  Term,  and  was  not  witlrin 
the  power  of  the  court  to  grant  at  the  Trial  Term,  under  sectton  7*3 
of  the  Code  of  Civil  Procedure.  The  authorities  are  uniform  to  that 
effect,  and  need  not  he  dted. 

The  judgment,  I  think,  was  clearly  right,  and  should  b«  affimm^ 
with  costs. 

COCHRANB,  J.,  ooncun. 


iat£JDB  r.  BAHMMULLBEt  et  aL 
<Soprane  Ooar^  Anpellate  DivMon,  Second  Department  Febmary  28.  190a| 

1.  ItaQuoBiiOB— Psoxnun  Gaubb  of  Ikjubibs. 

Where  defendant  kicked  plaintiff  while  the  latter  was  sitting  near  an 
open  cellarway,  thereby  causing  him  to  fall  Into  the  cellar,  the  open  cellcr> 
way  was  not  the  proximate  ceuse  at  fbe  injury,  go  as  to  entitle  Urn  to 
bring  ma  action  for  Diligence. 

[Sd.  Mote^Vor  cases  in.  point,  aae  Out  Dlff.  toL  8T,  N^Mtaue,  i  «k) 

2L  ASSAULT  AND  BAnEBT— OlVIL  Uabujtt. 

PlalntlfTs  cause  of  actton*  If  any,  vaa  for  tte  onlawfoL  assaalt 

Hooker,  3^  dlBsentlng. 

Appeal  from  Kings  County  Court. 

Action  by  William  Joseph  Miller,  an  infant,  by  William  H.  Mil- 
ler, his  guardian  ad  Utem,  against  John  BahmmuUer  and  Charles 
BahmmtUler,  copartners.  From  a  judgment  for  plaintiff,  and  an 
order  denying  a  new  trial,  defendants  a{q>eaL  Reversed,  and  new 
trial  ordered. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH»  and  Mil/- 
LER,  JJ. 
Walter  H.  Liebmann,  for  appellants. 

Robert  Stewart  (Ralph  G.  Barclay,  on  the  brief),  for  respondent. 

MILLER,  J.  The  defendants  are  copartners,  and  the  negligence 
charged  was  the  maintenance  by  the  defendants  of  an  open,  imguard- 
ed  cellarway  on  their  premises  near  the  sidewalk.  The  plaintiff,  a 
little  boy  eight  years  of  age,  was  sitting  on  the  step  by  the  side 
of  the  cellarway,  when  one  of  the  defendants  kicked  him  and  caused 
him  to  fall  in.to  the  cellarwav,  sustaining  injuries  for  which  he  has 
recovered.  The  plaintiff's  theory  is  tlut  the  open  cellarway  was 
one  of  the  proximate  causes  of  the  injuries;  that  that  and  the  as- 
sault were  concurrent  causes.  We  do  not  think  so.  The  plaintiff's 
cause  of  action,  if  any,  is  for  assault  against  the  person  who  Com- 
mitted the  assault. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  or- 
dered ;  costs  to  abide  the  event  All  concur,  except  HOOKER^  J« 
who  dissents. 
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JVOaMKHT— Detavuv— Tm&izm. 

nioa^  propflr  dlUgeiioe  If  not  ■bown,  «n  oidir  ^eo^lot  a  motion  to 
racAte  a  conditional  order  to  «pai  a  defanlt  will  te  revwsed  on  a  abowlng 
of  a  sood  defenaa  to  the  action  and  InablUt^  to  conqily  with  the  condition- 
al order,  whera  plaintiff  falls  to  meet  tbe  alleged  detenae  by  a  tiwwlng 
«f  Jaetlficatlon  of  ttio  JoddBent  rmdered. 

Appeal  from  Special  Tenn. 

Action  by  Joseph  D.  Hart  against  Jacob  Cram.  From  an  order 
denying  his  motion  to  vacate  an  order  denyinsr  his  motion  to  have 
a  judgment  entered  and  to  open  his  default  m  appearance  therein, 
nUeM  he  paid  $15  costs  before  notice  of  trial  and  $10  costs  of  the 
motion  withm  five  days,  aad  for  leave  to  renew  said  motion  and  to 
open  his  default  and  to  vacate  the  judgment,  defendant  aj^peals. 
Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  HOUGHTON,  JJ. 

Sidnev  Harris  (William  S.  Woodhull,  on  the  brieQ,  for  appellant. 
David  Tim,  for  respondent 

LAUGHLIN,  J.  The  plaintiff  is  an  attorney  and  counselor,  and 
he  brought  this  action  to  recover  $20,000  for  legal  sendees  alleged 
to  have  been  performed  for  the  defendant  The  defendant  failed  to 
appear,'and  judgment  was  taken  against  him  by  d^ult  on  the  16th 
day  of  January,  1904,  for  the  sum  of  $20,000  damages  and  $89.8fi 
costs.  The  movine  papers  tend  to  show  that  the  defendairt  was  un- 
able to  comply  wiui  the  condltioas  of  a  prior  order  opening  tiie  de- 
fault, and  of  the  order  which  he  seeks  to  vacate.  He  does  not  show 
pr^>er  diligence  in  msldog  the  motion,  but  he  does  that  he  was 
not  indebted  to  the  plaintiff  for  legal  services,  and  that  there  was  no 
ground  for  the  recovery  of  tbe  judgment.  His  affidavit  in  this  re- 
spect is  not  met  by  the  f^aintiff,  who,  instead  of  showing  justifica- 
tion for  this  large  judgment  against  his  client,  otiierwise  ttum  by 
alleged  admissions  of  the  latter,  indulges  in  improper  statements 
reflectii^  seriously  on  the  morals  of  his  dient,  apparently  upon  tbe 
theory  of  contraiUcting  his  affidavit  that  he  was  without  means  to 
pay  the  esqienses  incident  to  opening  the  default  The  immorality  of 
the  defendant  is  no  justification  for  holding  an  unoonscionable  judg- 
ment against  him. 

It  follows  that  the  order  should  be  reversed,  but  without  costs  or 
disbursements,  and  motion  to  vacate  order  and  ior  leave  to  renew 
motion  granted  and  default  opened,  and  leave  granted  defendant  to 
plead  within  10  days  upon  payment  of  $2fi  costs  imposed  undar  the 
tarmer  order,  the  disbursements  on  enteriiw  the  judf^meat  and  $10 
costs  of  the  motion,  tbe  judgment  to  staad  »•  ascun^  far  an^  r^ 
covtry  Iwfcin  by  plaintiff.  AQ  concur. 
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(Snpr«me  Coari  Atq^ellate  DlrWon,  First  D^Mxtmoit  '  fe^rnai^  21,  191)6.) 

Tautior— TEANanCB  Tax— AssamaEifT— DistronoKA. 

Laws  1886,  p.  868,  c  908,  {  220,  as  amended  by  Laws  1897,  p.  160,  c. 
284,  Imposes  a  tax  on  the  transfer  of  personal  property  by  will  or  by 
the  Intestate  law  when  any  person  or  corporation  becomes  beneficially 
entitled  tb  sncb  property  by  any  such  transfer.  By  Code  CIt.  Proc.  I 
268S,  on  the  .death  of  a  nonresident,  to  admlnlstei^  his  property  wltbln 
tbe  state,  it  Is  necessary  to  Issue  ancillary  letters  to  administrators,  who 
are  vested  with  the  title  to  tbe  property,  and  by  sectioA  2701  soch  prop- 
erty Is  ai^llcablc  t6  the  paymamf  of  deoedoit's  debts  owing  to  resldaits 
of  tbe  state.  Set^  tbxt  the  prf^erty  of  a  nonresident  located  within  tbe 
state  la  Dot  subject  to  a  transfer  tax,  where  it  appears  that  his  indebted- 
ness to  resident  creditors  Is  In  excess  of  the  raloe  of  the  property  within 
the  atate,  and  the  fact  that  Che  executor  had  brought  money  of  the  de- 
cedent from  out  of  the  state  and  paid  debts^  so  tliat  secarltles  In  tbe 
state  could  be  transmitted  ta  t>e  administered  at  the  residence  of  the 
decedent,  could  niake  no  difference  as  to  what  was  actually  transferred 
iQKm  which  a  tax  yna  Imposed, 
[Sd.  Note.— Fer  cases  in  point  -Me  Gent  Dig.  vol.-  41^  Taxation,  fi 

i«ai,  1719.] 

Appeal  from  Order  of  Surrogate. 

Judicial  proceedings  in  relation  to  the  transfer  tax  on  the  estate  of 
James  B.  M.  Grosvenor.  A^^eal  from  an  order  of  the  surrogate 
reversing  a  prior  order  which  affirmed  the  appraiser's  report  and  fix- 
ed the  amount  of  the  tax  payable  by  the  estate.  Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  HOUGHTON,  JJ. 

Charles  P.  Robitison,  for  appellant 
Robert  McC.  Marsh,  for  respondetit. 

INGRAHAM,  J.  question  presented  upon  this  appeal  Is 

whether  the  property  of  a  nonresident  located  within  this  state  is 
subject  to  a  transfer  tax  when  it  appears  that  his  indebtedness  to 
creditors,  who  are  residents  of  this  state,  is  in  excess  of  the  value 
of  the  testator's  proper^  within  this  state.  This  state  has  no  juris- 
diction of  the  person  of  the  deceased,  and  it  makes  no  attempt  to 
impose  a  tax  upon  him  or  upon  his  property.  It  has  jurisdiction  over 
personal  property  that  is  within  this  state,  and  it  imposes  a  tax  upon 
the  transfer  of  such  property  by  will  or  by  the  intestate  law,  and  such 
tax  is  imposed  when  any  person  or  corporation  becomes  bcmefidal* 
ly  entitled  to  any  property  by  any  such  transfer.   Tax  Law,  Laws 

1896,  c.  908,  p.  868.  §  220,  as  amended  by  chapter  284,  p.  160,  Laws 

1897.  Upon  the  death  of  a  nonresident,  to  administer  his  proper^ 
within  this  state,  it  is  necessary  that  ancillary  letters  should  be 
issued,  and  the  executors  or  administrators  thus  named  are  vested 
with  the  title  to  the  decedent's  property  within  this  state.  SeclSon 
2696,  C&de  Giv.  -Proc.  Such  property  is  applicable  to  the  payrnent 
of  the  decedent's  debts,  and  fhe'dtirrogate-  is  required  to  direct  the 
pencm  to  whom  ancillary  letters  have  been  issued  to  pay  out  of  Hit 
money  or  tbe  avails  of  the  property  received  by  him  the  ddl>ts  of 
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the  decedent  due  to  creditors  residing  within  this  state.  Section 
*701,  Code  Civ.  Proc.  The  tax  being  on  the  transfer  of  the  property 
of  the  decedent  within  the  state,  and  being  imposed  when  a  person 
or  corporation  becomes  beneficiaUy  entitled  to  the  property,  it  is  only 
the  property  to  which  a  beneficiary  becomes  entitled  upon  which  a 
tax  u  imposed,  and  it  would  seem  to  follow  that,  when  the  debts 
of  the  decedent  due  to  creditors  residing  within  this  state  equal 
or  exceed  the  detent's  property  within  this  state,  there  is  no  trans- 
fer of  property  upon  i^hich  a  tax  is  imposed.  In  bther  words,  what 
was  taxable  was  the  property  of  the  testator  within  this  state,  which 
was  in  excess  of  the  amount  of  the  debts  of  the  testator  to  creditors 
who  were  residents  of  this  state  with  the  payment  of  which  this 
property  was  primarily  chargeable.  The  principle  applicable  to  this 
taxation  is  different  from  that  applicable  to  the  taxation  of  personal 
property  of  residents  of  the  state,  for  here  the  tax  is  not  against  the 
individual  or  against  the  particular  property,  but  is  a  tax  upon  the 
transfer  of  that  property,  and  it  is  only  by  reason  of  the  transfer  of 
the  specific  personal  property  in  this  state  from  the  testator  \o  his 
legatees  that  the  state  undertakes  to  tax,  and,  when  nothing  actually 
passes  by  virtue  of  that  transfer,  no  tax  is  imposed.  The  Code  hav- 
ing made  this  property  within  the  state  applicable  to  the  payment  of 
the  debts  of  the  decedent  to  resident  creditors,  the  fact  that  to  re- 
lease them  the  executor  brought  money  of  the  decedent  from  out  of 
the  state  and  paid  the  debts,  so  that  the  securities  in  this  state  could 
be  transmitted  to  be  administered  at  the  residence  of  the  decedent, 
cannot  make  any  difference  as  to  what  actually  was  transferred  upon 
which  a  tax  was  imposed.  If  the  securities  had  been  sold  and  the 
proceeds  used  to  pay  the  debts  to  resident  creditors,  there  could  be 
no  question.  The  executors  have  procured  the  money,  paid  the  debts, 
and  released  these  securities  from  the  liability  for  his  indebtedness; 
in  substance,  purchased  the  securities  for  the  estate.  This  result 
is  within  the  Matter  of  King,  71  App.  Div.  581,  76  N.  Y.  Supp.  220, 
affirmed  on  opinion  below,  172  N.  Y.  616,  64  N.  E.  1122,  and  the 
Matter  of  Westum's  Estate,  168  N.  Y.  93,  46  N.  E.  SIB,  There  it 
was  held  that  what  was  transferred  and  what  was  therefore  taxable 
was  the  amount  of  the  property  of  the  testator,  less  his  debts.  . 
I  think  this  order  should  be  affirmed,  with  costs.  All  concur./ 


KBXJ^r  «t  SL  T.  BT.  UIGHADL'S  BOMAN  OATH(HJO  CBVRCB.  et  at 

(fiuffnn»  Court,  Appellate  DlTiHoB,  Becond  Department  February  28,  1908.) 

Fuusnio— GoumsBOUiii— Bizji  or  Pabiiouzass. 

Where,  In  an  actloa  to  recow  a  balance  due  onder  a  bnlldtng  etta- 
tract  and  for  a  certain  mun  for  extras,  defendants  connterclalmed  for 
damages  br  reason  of  plaintiffs*  failure  to  complete  their  coatract.  plalo- 
tiffs  were  entitled  to  a  bill  of  particulars,  not  for  the  pun>08e  oi  llmltlDg 
defendants  on  the  issne  as  to  the  pertormance  of  the  contract, '  but  ae  to 
Qte  damages  alleged  to  have  been-BOBtalned  by  defendants  by  reaeon  of  'tbe 
BOQ performance  of  the  contract. 
(BML  Not*r-For  eases  In  point,  se»  Oent  Dig.  roL  99,  PJeadlpgj  i  870^] 
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Ai^al  £rom  Special  Term. 

Action  by  Francis  J.  Kelly  and  others  against  St.  Mkhaers  Roman 
Catholic  Church  and  others.  From  an  order  denying  plaintiifs'  mo- 
tion (or  a  bill  of  particulars  of  the  counterclaim  contained  in  defend* 
ants'  answer,  plaintiffs  appeal.  Reversed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Robert  H.  Roy,  for  appellants. 

James  W.  Treadwell  (Joseph  F.  Keany,  on  the  brief),  for  respond- 
ents. 

WOODWARD,  J.  The  plaintiff  sues  on  two  causes  of  action. 
The  first  is  for  a  balance  of  $2,286.66,  alleged  to  be  due  under  the 
terms  of  a  buildit^f  contract  with  the  defendant ;  and  the  second  is 
for  $10,765.55,  alleged  to  be  due  for  extras  incidental  to  the  work,  an 
itemized  statement  accompanying  the  complaint,  showing  what  these 
alleged  extras  consisted  of.  The  complaint  allies  that  the  plaintiff 
fully  performed  the  terms  of  the  contract  on  his  part,  and  that  he 
furnished  the  labor,  materials,  etc,  for  the  extras  at  the  special  in- 
stance and  request  of  the  defendant  The  defendant  denies  that  the 
plaintiff  has  ftuly  performed  bis  contract,  and  denies  owing  him  any- 
thing, either  under  the  contract  or  upon  the  extra  work  alleged  to 
have  been  performed  in  connection  Uierewith.  The  defendant  like- 
wise sets  up  a  separate  defense,  in  the  nature  of  an  offset  or  counter- 
claim, and  claims  damages  to  the  extent  of  $15,000  by  reason  of  the 
failure  of  the  plaintiff  to  complete  his  contract  This  counterclaim, 
while  alleging  that  the  contract  has  not  been  performed,  that  the 
work  has  never  been  completed,  and  that  there  was  a  failure  to  pro- 
vide proper  materials,  etc.,  fails  entirely  to  apprise  the  plaintiff  of  the 
particulars  in  which  be  has  failed  to  comply  with  the  terms  and  con- 
ditions of  his  contract  Confronted  by  this  pleading,  the  plaintiff 
moved  the  court  at  Special  Term  for  an  order  directing  the  defend- 
ant to  furnish  a  bill  of  particulars  as  to  the  matters  alleged  in  the 
counterclaim.  This  the  court  has  denied,  without  opinion,  and  the 
plaintiff  appeals  from  the  order  denying  this  motion. 

We  are  of  the  opinion  that  the  plaintiff  is  entitled  to  a  bill  of  par-  « 
tictdars,  not  for  the  purpose  of  limiting  the  defendants  upon  the  is- 
sue as  to  the  performance  of  the  contract,  but  as  to  the  damages  al- 
leged to  have  been  sustained  by  the  defendant  by  reason  of  the  non- 
performance of  the  contract  There  is  a  distinct  issue  between  the 
parties.  The  plamtiff  alleges  full  performance  of  his  contract.  The 
defendant  denies  this,  and  the  plauntiff,  to  recover,  mnst  prove  full 
performance,  just  as  he  has  alleged;  and  upon  this  issue  the  plaintiff 
has  no  right  to  limit  the  defendant  by  any  bill  of  particulars.  The 
defendant  has  a  clear  right  to  disprove  anything  which  the  plaintiff 
is  bound  to  prove  to  make  out  his  cause  of  action.  Of  course,  if  the 
jdaintiff  establishes  fun  performance,  there  is  an  end  of  tht  case.  But, 
in  tbe  event  of  the  jury  finding  that  the  plaintiff  has  not  performed 
his  contract,  then  there  is  a  question  as  to  tbe  damages  whidi-  the 
defendant  has  suff«<ed  by  reason  of  the  nonperfcamanee  con- 
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tract,  or  by  reason  of  the  inferiority  of  the  labor  or  materials  fur- 
nished, and  the  case  is  exactly  as  though  the  defendant  had  paid  the 
plaintiff  for  the  wbric  and  had  reserved  a  right  of  action  for  the  dam- 
ages sustained  by  reason  of  nonperformance  or  imperfect  perform- 
ance. In  such  a  case  a  contract  for  a  building  to  cost  $142,6?'7,  in- 
volving great  detail  of  labor  and  variety  of  materials,  would  natural- 
ly demand  a  bill  of  particulars  as  to  the  matters  in  which  the  defend- 
ant had  failed,  where  the  allegations  of  the  complamt  were  entirely  - 
general,  and  that  is  the  situation  here.  Assuming  that  the  plaintiff 
rails  to  establish  his  cause  of  action,  and  that  he  has  not  complied 
with  his  contract,  his  complaint  must  be  dismissed.  He  is  not  to 
recover  anything  in  this  action  for  a  d^m  aggregating  more  than 
$1!3,000.  Is  he,  then,  to  be  subjected  to  the  risk  of  being  compelled 
to  pay  a  large  amount  in  damages  because  he  has  failed  to  prepare 
himself  to  defend  the  many  details-  in  which  the  defendant  may  claim 
that  the  work  does  not  come  up  to  the  standard,  or  that  the  materials 
are  inferior  to  what  were  contemplated?  We  think  this  is  not 
the  rule  in  such  cases.  The  court  in  Hopper  v.  Weber,  84  App.  Div. 
S66,  82  N.  Y.  Supp.  567  held  that  where  the  plaintiff  alleged  per- 
formance, which  was  denied,  and  a  counterclaim  was  made  for  dam- 
ages for  nonperformance,  the  plaintiff  was  entitled  to  a  bin  of  par- 
ticulars as  to  the  portions  of  the  contract  which  the  defendant  claimed 
the  plaintiff  had  neglected  to  perform,  and  also  specifying  the  partic- 
ulars of  damages  resulting  from  the  alleged  breach,  and  we  find  no 
authority  holding  to  the  contrary.  Indeed,  all  of  the  cases  to  which 
our  attention  is  called  recognize  the  right  of  a  plaintiff  to  have  a 
bill  of  particulars  under  the  circumstances  here  disclosed,  where  that 
question  is  touched  upon  at  all. 
The  order  appealed  from  should  be  reversed 

Order  rerersed,  with  |10  oosti  and  dltboxRiiMnta,  and  motion  gnuitad. 
All  concnr. 


LANDSBKBa  et  al.  t.  BOSBNWASSSIR  et  al. 
<SapmBe  Ooart,  Appellate  IMtIsIoii,  Seocod  Dc«wrtment  Vebmaiy  28,  1908.) 

Debm— RnnnmoH— Who  mat  Biftoacs. 

Where  a  single  tract  of  land  Is  divided  Into  parcels,  and  the  parcels 
are  conveyed  by  deeds  containing  Blmtlar  reetrictlve  covenantat  pnrraant 
to  a  uniform  plan  adopted  for  the  benefit  of  all.  mntnal  negatlTe  ease- 
ments are  created,  each  parcel  tMoomlng  both  a  Berrlent  and  dominant 
tenement,  and  privltr  o.f  estate  or  contract  is  unnecessary  to  enable  the 
ou^ner  of  one  parcel  to  maintain  an  action  against  the  owner  of  another 
parcel  to  restrain  the  violation  of  his  rights. 

Appeal  frcm  Special  Term. 

Action  by  Golde  Landsberg  and  others  against  Samuel  Rosenwas- 
»er  and  others.  From  an  interlocutory  judgment  sustaining  a  demur- 
rer to  the  complaint,  plaintiffs  appeal.  Reversed. 

Argued  before  nSNKS,  HOOKER,  RICH,  MILLER,  and  GAY- 
NOR,JJ. 

10eN.T.S.— G9 
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Isaac  Landsberg,  for  appellants. 
Forrest  S,  Chilton,  for  respcmdents. 

MILLER,  J.  The  complaint  alleges  that  the  plaintiffs  and  the  de- 
fendants derived  title  to  separate  parcels  of  land  through  mesne  con- 
veyances from  a  common  grantor ;  that  said  parcels,  with  others,  form- 
ed a  single  tract,  which  was  divided  in  1888  by  said  grantor,  who  con- 
veyed the  subdivisions  to  separate  purchasers  at  different  times  be- 
tween 1888  and  1892  by  conveyances  eadi  of  which  contained  the  re- 
strictive covenant  whose  violation  is  sought  to  be  restrained  in  this  ac- 
tion ;  that  said  covenant  was  intended  for  the  benefit  of  all  the  several 
purchasers ;  and  that  the  deeds  to  the  defendants  were  expressly  made 
subject  to  it.  The  learned  court  at  Special  Term  sustained  the  de- 
murrer, for  the  reason  that  the  osmplaint  did  not  show  but  what  the 
plaintiff's  lots  were  die  first  conveyed,  that  the  grantee  of  each  lot  got 
no  reciprocal  rights  against  the  grantor  or  his  subsequent  grantees; 
that  the  covenant  in  each  deed  only  inured  to  the  benefit  of  the  grantor 
and  his  grantees,  and  that  the  case  was  not  aided  by  the  allegation  that 
the  covenants  were  intended  for  the  benefit  of  all  purchasers,  for  tlie 
reason,  that  the  covenants  made  for  the  benefit  of  the  plaintiffs  could 
only  be  enforced  by  them  in  case  the  covenantee  was  already  under 
obligation  to  them  commensurate  with^e  scope  of  the  covenant 

It  is  true  that  upon  its  face  the  covenant  in  each  deed  was  personal 
to  the  grantor,  and,  standin|^  alone,  is  not  sufficient  to  show  an  inten- 
tion to  create  mutual  n^^tive  easements.  Equitable  Life  Assurance 
Soc.  V.  Brennan,  148  N.  Y.  661,  43  N.  E.  173.  In  that  case  the 
covenants  contained  in  the  different  deeds  involved  were  not  similar, 
and  the  surrounding  circumstances  indicated  that  the  particular  cove- 
nant involved  was  intended  solely  for  the  benefit  of  the  grantor.  And 
so  the  court  held  than  an  intention  to  establish  a  uniform  plan  of  re- 
striction was  not  shown ;  but  the  court  recognized  the  rule  in  that  case 
that  where  a  single  tract  is  divided  into  parcels,  and  the  parcels  are 
conveyed  by  deeds  containing  similar  restrictive  covenants,  pursuant 
to  a  uniform  plan  adopted  for  the  benefit  of  all,  mutual  negative  ease- 
ments are  created,  eaw  parcel  becoming  both  a  servient  and  dominant 
tenement,  and  that  privi^  of  estate  or  contract  is  unnecessary  to  enable 
the  owner  of  one  parcel  to  maintain  an  action  to  restrain  the  violation 
of  his  rights.  Some  of  the  leading  authorities  on  the  subject  are  col- 
lated in  Silberman  v.  Uhrlaub,  116  App.  Div.  869,  102  N.  Y.  Supp. 
299.  The  reason  for  the  rule  is  that,  where  all  the  parcels  of  a  tract 
are  conveyed  subject  to  a  uniform  plan  of  restriction,  intended  to  ben- 
efit the  entire  tract  and  of  a  character  likely  to  induce  purchases,  it 
would  be  inequitable  not  to  imply  mutual  reciprocal  rights ;  hence  the 
doctrine  of  equitable  negative  easements.  In  this  case  a  tract  i^as  di- 
vided, the  different  parcels  were  conveyed  by  instruments  containing 
similar  restrictive  covenants,  said  covenants  were  intended  for  the 
benefit  of  all,  and  the  defendants  had  at  least  constructive  notice.^  The 
action  is  not  one  to  enforce  a  covenant.  It  is  an  action  to  enjoin  in- 
terference with  the  plaintiffs'  rights  as  owners  of  dominant  tenements 
The  allegaticm  that  the  restrictive  covenants,  from  which  the  negative 
easements  are  imi^ied,  were  intended  for  tiie  benefit  of  all  the  pur- 
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chasers,  saves  the  complaint  in  this  case.  We  do  not  need  to  determine 
now  whether  the  deeds  themselves,  standing  alone,  furnidi  sufficient 
evidence  of  that  intention. 

The  interlocutory  judgment  should  be  reversed,  and  the  demurrer 
overruled,  with  the  usual  leave  to  plead  over. 

Interlocutory  Judgment  reversed,  with  costs,  and  demnrrw  arermled,  with 
costs,  witb  leave  to  lOaid  orar.  All  concur. 


I/IOHT  V.  LIGHT. 

(Supreme  Court,  Appellate  Division,  Second  Department  February  28,  1908.1 

.DIVOBOB— COSIODT  OV  QBILDBEK^POWER  TO  AWABD— StATUTOXT-  PBOVISIORB 

—Denial  or  JnoQUNT  or  Sepakatioiv  ob  Divobob. 

Code  Glv.  Proc.  8  1766,  relating  to  actions  for  separation,  provides  that, 
where  the  action  is  brought  by  the  wife,  the  court  may.  In  the  final  Judg- 
ment of  separation  In  particular  cases,  compel  the  defendant  to  provide 
snltably  for  the  education  and  maintenance  of  the  children  of  the  mar- 
riage, etc.,  and  may  raider  a  Judgment  compelling  defendant  to  make  the 
provision  specified,  where  proper,  without  rendering  a  Judgment  of  sep- 
aration. Section  1771  provides  that,  where  an  action  Is  bronght  by  either 
husband  or  wife  for  divorce  or  separation,  the  court  must  give  such  di- 
rection as  Justice  requires  for  the  custody,  etc.,  of  any  of  the  children 
ot  the  marriage.  Plaintiff  sued  defendant  for  a  separation  for  alleged 
cruelty.  The  answer  was  a  general  denial,  and  there  was  a  countercbarge- 
of  adultery,  on  which  defendant  claimed  an  absolute  divorce.  Each 
prayed  for  the  custody  of  the  child.  The  trial  court  found  against  the- 
all^ttons  of  cruelty  and  adultery,  but  found  that  plaintiff  had  left  the 
bed  and  board  of  def^dant  without  cause  or  provocation,  dismissed  the 
complaint  and  counterclaim  on  their  merits,  and  awarded  defendant  the 
custody  of  the  child.  Held,  that  under  section  1771  the  court  was  re- 
quired to  award  the  custody  of  the  child,  while  the  nature  of  the  case 
was  not  such  as  to  require  it  under  section  176fi,  in  the  absence  of  a  final 
Judgment  of  separation,  and  the  court  could  properly  exercise  its  dis- 
cretion as  to  whom  the  custody  of  the  child  should  be  awarded. 

[Ed.  Note. — For  coses  In  point,  see  Cent.  Dig.  toI.  17,  Divorce,  1  777.1 

Appeal  frCMn  Special  Term,  Kings  County. 

Action  by  Etta  A.  Light  against  George  K.  Light  From  a  Judg- 
ment awarding  the  custody  of  a  child  to  defendant,  plaintiif  appeals. 
Affirmed. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
I^,JJ. 

William  Adams  Robinson,  for  appellant 
D.  Theodore  Kelly,  for  respondent. 

GAYNOR,  J.  The  plaintiff  sued  her  husband  for  a  separation  for 
alleged  cruelty.  The  answer  is  a  general  denial,  and  then  for  a  de- 
fense and  counterclaim  it  alleges  adultery  against  the  plaintiff  and 
prays  for  an  absolute  divorce.  Each  party  prayed  for  the  custody  of 
the  child.  The  learned  trial  judge  made  findings  against  the  allega- 
tions of  cruelty  and  adultery,  and  further  found  that  the  plaintiff  had 
left  the  bed  and  board  of  the  defendant  "without  cause  or  provocation." 
The  conclusion  of  law  was  that  the  complaint  and  the  counterclaim 
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be  dismissed  on  the  merits,  and  that  the  defendant  should  have  the 
care  and  custody  of  the  child. 

The  decision  in  Davis  v.  Davis,  76  N.  Y.  SSI,  tiiat  where  a  wife  is 
defeated  in  an  action  by  her  for  separation  tfie  judgment  cannot  give 
her  the  custody  of  the  children  and  make  provision  for  their  mainte- 
nance by  the  husband,  has  no  application  here  to  the  husband.  It  is 
true  that  he  was  also  defeated  m  his  counterclaim  of  a  divorce  for 
adultery ;  but  in  the  wife's  action  the  court  had  to  award  the  custody  of 
the  child  (Code  Civ.  Proc.  §  1771),  and  properly  awarded  it  to  the 
husband  (Waring  v.  Waring,  100  N.  Y.  570,  3  N.  E.  289;  People 
ex  tel.  Stcmberger  v.  Stemberger,  12  App.  Div.  398,  42  N.  Y.  Supp. 
423).  Section  1766  only  relates  to  a  case  where  a  judgment  of  separa- 
tion is  given,  while  section  1771  relates  to  the  final  judgment  in  a 
separation  case,  whatever  it  may  be. 

The  judgment  should  be  affinned.  All  concur. 


PINEnS  T.  UNITED  SUIT  ft  CLOAK  GO. 

(Supreme  Court,  Appellate  DItIbIoh,  Second  Department   February  2S,  1908.) 

VuiUB— PuoB  or  AcoBUAi.  OT  Causb  ot  Aonon. 

Where,  In  an  action  for  breach  ot  a  contract  of  employment,  answer  la 
made  that  plaintiff  was  discharged  for  iocompetency,  and  damages  due 
thereto  demanded,  It  being  obvious  from  the  record  that  defendant  will 
call  as  many  wltaesBea  as  plalntUt,  or  mont  the  place  of  trial  la  the 
eonnty  wherein  the  cause  of  zctkm  arose. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Morris  Pinkus  against  the  United  Suit  &  Cloak  Com- 
pany. From  an  order  denying  defendant's  motion  to  change  the 
place  of  trial,  defendant  appeals.   Reversed,  and  motion  granted. 

Argued  before  WOODWARD,  JENKS,  RICH,  MILLER,  and 
GAYNOR,  JJ. 

Thomas  Woods,  for  appellant. 
Sydney  H.  Palmer,  for  respondent. 

GAYNOR,  J.  This  is  an  action  for  damages  for  breach  of  a 
contract  of  employment  for  one  year  by  a  discharge.  The  plaintiff 
was  employed  as  a  designer  and  foreman  in  the  defendant's  manu- 
factory of  women's  garments  at  Syracuse  in  Onondaga  county.  A 
defence  is  pleaded  tluit  he  was  discharged  for  neglect  and  incompe- 
tency, by  which  a  large  number  of  garments  were  improperly  fitted 
and  made,  and  rejected  by  customers  therefor,  to  the  defendant's  dam- 
age $1,500,  for  which  judgment  is  prayed.  The  proof  of  this  depends 
on  the  evidence  of  persons  in  the  factory,  and  customers  in  that  lo- 
cality. It  is  obvious  from  the  record  that  the  defendant  will  call 
as  many  witnesses  as  the  plaintiff  or  more.  In  such  a  case  it  is 
the  rule  in  transitory  actions  that  the  place  of  trial  should  be  the 
county  in  which  the  cause  of  action  arose.  Hausmann  v.  Moore, 
7  App.  Div.  459,  39  N.  Y.  Supp.  1089 ;  Adriance,  Piatt  &  Co.  v.  Coon. 
15  App.  Dhr.  9S,  44  N.  Y.  Supp.  288 ;  Osterhout  v.  Rabe,  39  App. 
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Div.  415,  57  N.  Y.  Supp.  336.  It  is  manifest  that  the  defendant  can- 
not try  this  case  in  Kings  county  without  being  put  to  extra  ex- 
pense and  inconvenience  which  it  should  not  be  subjected  to  inas- 
much as  the  cause  of  action  arose  in  its  county;  all  the  more  so, 
as  the  plaintiff's  affidavit  shows  that  a  judgment  could  not  be  col- 
lected of  him.  The  plaintiff  gives  a  list  of  witnesses  in  Brooklyn  who, 
he  says,  will  testify  that  he  is  a  competent  or  careful  designer.  It  is 
douboul  if  their  evidence  will  become  admissible.  The  evidence  of  the 
defendant  has  necessarily  to  be  of  specific  acts  of  neglect  and  incom- 
petence which  justified  his  disdtaige,  and  that  is  what  will  have  to 
be  met 

The  order  should  be  reversed  and  the  motion  granted. 

Order  rerrersed,  with  $10  costa  and  dIrt>iineniMitik  and  motton  granted,  wltb 
110  costs.  All  concur. 


PBOPLB  vx.  rel.  BBKLIN  v.  BINX3HAU.  Folioe  Com'r. 
-  (Snpreme  Oourt,  Appellate  IMtIsIod,  Second  Department  Febmary  28^  1908.) 

MUNXOIFAIi  OOBFOBATIORS— POUCB— SUBFBHSIOR  AKD  BDCOTAI.  OV  POUOKUAN 
— G»OUKD8. 

A  police  officer,  who,  wben  on  trial  before  the  d^ty  police  oommls- 
BlOBW,  q)oke  to  blm  In  an  Insolent  manner,  challenclng  him  to  remove 
him,  warn  galllj  of  conduct  unbecranlng  an  officer,  and  warranting  his 
dlsmlasal  from  the  toroa 

Hooker,  J.,  dissenting. 

Certiorari  by  the  people,  on  the  relation  of  WiUiam  Berlin,  Jr.,  to 
review  the  determination  of  Theodore  A.  Bingham,  as  pcdice  commis- 
sioner of  the  city  of  New  York,  dismissing  relator  from  the  police 
force.  Determination  confirmed. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER. JJ. 

Louis  J.  Grant  (Jacob  Rouss,  on  the  brief),  for  appellant 
James  D.  Bell  (James  W.  Covert  on  die  brief),  for  respondent 

MILLER,  J.  The  question  to  be  determined  in  this  case  is  present- 
ed by  the  return  of  the  defendant  to  a  writ  of  certiorari  by  which  the 
relator  seeks  to  review  his  dismissal  frcrni  the  police  force.  The  rela- 
tor was  charged  with  conduct  unbecoming  an  officer ;  the  specification 
being  that,  while  on  trial  before  the  second  deputy  police  c<Hnmis- 
sioner,  he  spoke  in  an  insolent  and  defiant  manner  to  him,  saying, 
"Why  don't  you  dismiss  me  now?"  The  testimony  shows  that  at  the 
conclusion  of  said  trial  the  deputy  aonmissioner  said  to  the  relator. 
"You  are  ^ined  SO  days*  pay ;  I  oi^t  to  recommend  your  dismissal," 
to  which  he  replied  in  the  language  and  manner  alleged.  On  the  trial 
now  being  reviewed  the  relator  did  not  deny  making  said  remark,  but 
denied  making  it  in  an  insolent  manner,  and  asserted  that  he  merely 
intended  to  signify  his  submission  to  the  ruling  of  said  deputy.  He 
also  asserted  Siat  he  was  treated  very  unjustly  by  said  deputy,  both 
before  and  during  said  trial,  and  it  is  not  difficult  to  picture  his  atti- 
tude and  manner  toward  that  officer.  The  charge  of  having  spoken  in 
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an  insolent  manner  to  his  superior  is  clearly  proven^  and  the  questioa 
is  presented  whether  that  amounted  to  conduct  unbecoming  an  c^cer. 

The  relator  rontends  that  no  offense  warranting  his  removal  was 
charged  or  proved,  and  that  the  use  of  the  harmless  language  attribut- 
ed to  him  did  not  constitute  an  offense ;  but  the  offense  consists  of  the 
manner,  as  well  as  the  words.  Innocent  words  may  be  used  to  express 
contempt.  The  relator  challenged  his  superior  to  remove  him.  For 
that  act  of  insubordination  he  has  been  tried  on  a  formal  charge,  con- 
victed, and  dismissed ;  and  he  now  resorts  to  a  court  review,  reliance 
upon  which  may  have  led  him  to  entertain  and  freely  express  con- 
tempt for  authority  in  his  department.  The  statute  requires  us  to  re- 
view the  proceeding  resulting  in  the  relator's  dismissal,  and  to  deter- 
mine whether  it  was  conducted  according  to  law,  and  whether  the  find- 
ing of  the  police  cwnmissioner  is  supported  by  the  evidence ;  but  we 
bave  nothing  to  do  with  the  punishment  inflicted,  nor  should  we  in- 
terfere with  the  judgment  of  the  commissioner  as  to  what  acts  con- 
stitute conduct  unbecoming  an  officer,  further  than  to  see  that  the  con- 
duct proven  fairly  required  the  exercise  of  his  judgment.  While  the 
general  charge  is  flexible,  and  properly  so,  a  specific  act  was  alleged 
and  proved ;  and  we  need  only  to  determine  that  that  act  was  of  such 
a  character  as  justified  the  commissioner  m  deciding  that  it  came  with- 
in the  ddinition  of  the  chaise  of  conduct  unbecoming  an  officer.  Sure- 
ly any  act  subversive  of  discipline  is  unbecoming  an  officer,  and  noth- 
ing can  be  more  so  tlian  insolent  and  disrespectful  conduct.  The  of- 
ficer who  has  to  maintain  discipline  knows  best  what  will  tend  to  sub- 
vert it,  and  within  reasonable  limits  his  judgment  on  that  question 
should  be  conclusive.  He  might  be  able  to  maintain  discipline  more 
«ffectively  if  the  men  under  him  better  understood  that  the  law  allows 
him  reasimaUe  latitude  in  dealing  with  them,  and  that  the  courts  will 
sustain  him  whenever  he  acts  upon  sufficient  evidence  and  observes  the 
requirements  of  the  statute. 
The  determination  should  be  confirmed. 

Determination  confirmed,  wltfi  coets.  All  concor,  exc^  HOOKER,  J., 
who  disBoita. 


In  re  McGOUGHRAN. 
(Supreme  Gonrt,  Appellate  DItIsIod,  First  Departmoit  February  21,  IdOS.) 

1.  AmnmsTBATOBS— Acooums-nJuBiBDicnoiv  or  Subbogatb's  Coubt. 

The  Surrogate's  Court,  In  a  proceeding  for  the  settlement  of  an  adminls- 
trator*B  account,  baa  no  JnrlBdlctlon  of  the  claim  of  a  third  person  to 
personal  proper^  inventoried  by  the  administrator,  where  the  third  per- 
son has  bronght  replevin  against  the  administrator  in  his  Individual  ca- 
pacity for  the  possess  Ion  of  the  property,  and  where  the  administrator 
has  given  a  bond  In  the  action  approved  by  the  court 

[Ed.  Note.— For  cases  in  point,  see  CeaL  Dig.  vol.  22,  Bxecaton  and 
AdmlDlBtratorB,  |  2003.] 

2.  JCD0HKnT-<30N0X.1TBIVBirE88. 

A  Judgment  refusing  to  revoke  the  appointment  of  one  as  administrator 
of  a  decedfnt.  and  refusing  to  appoint  the  alleged  widow  of  the  decedent 
as  administrator,  rendered  In  proceedings  Instituted  by  her  for  the  revo- 
cation of  the  letters  of  administration,  on  the  ground  that  she  was  not  the 
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lawful  wife  of  tiie  decedent.  Is  a  final  Jadgment,  and  bars  and  ea^^  ber 
fn»D  objecting  to  tbe  final  account  of  the  administrator  baaed  on  her 
b^ng  tbe  widow  of  tbe  decedent 

Appeal  from  Surrogate's  Court. 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  Henry  Mc- 
Goughran,  administrator  of  Alexander  McGarren,  deceased.  From  an 
order  of  tiie  Surrogate*s  Court  overruling  the  objections  of  Hester 
McGarren  to  the  administrator's  accounts,  she  appeab.  Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  HOUGHTON,  JJ. 

Daniel  W.  Bluraenthal  (Edward  W.  S-  Johnson,  on  the  brief),  for 
amellant 

Daniel  D.  Sherman  (Henry  W.  Jcssup,  of  counsel),  for  respondent. 

CLARKE,  J.  This  is  an  appeal  by  Hester,  claiming  to  be  the  widow 
of  Alexander  McGarren,  deceased,  from  an  order  made  by  the  surro- 
gate overruling  objections  filed  by  her  to  the  account  of  tiie  adminis- 
trator. Alexander  McGarren  died  a  resident  of  the  dty  and  county  of 
New  York  on  the  25th  day  of  June,  1906.  On  the  14th  day  of  July, 
1906,  Henry  McGoughran  was  appointed  administrator  of  the  goods, 
chattels,  and  credits  of  said  Alexander  McGarren,  deceased.  There- 
after one  Hester  McGarren,  claiming  to  be  the  widow  of  said  Alex- 
ander, deceased,  instituted  a  proceeding  in  the  Surr(^te*8  Court  to 
obtain  the  revocation  of  the  appointment  of  Henry  McGoughran  as 
administrator  and  her  own  appointment  as  administratrix.  Such  pro- 
ceedings were  thereafter  had  that  a  decree  of  the  Surrc^ate's  Court 
was  entered  on  the  6th  day  of  December,  1906,  which  ordered,  ad- 
judged, and  decreed  that  tiie  said  petiticm  be  in  all  respects  denied. 
An  appeal  was  taken  to  this  court,  where  said  order  was  afHrmed, 
and,  upon  the  remittitur  being  sent  down  to  the  Surrogate's  Court, 
the  order  of  this  court  was  made  the  U'der  of  that  court  on  May  1, 
1906.  The  case  when  here  was  reported  in  118  App.  Div.  603,  98  N. 
Y.  Supp.  415 ;  the  facts  being  very  fully  set  forth  in  the  opinion.  The 
decision  was  based  upon  the  finding  that  Hester  was  not  the  widow  of 
the  deceased,  and  therefore  not  entitled  to  letters  of  administration. 
This  because,  although  a  form  of  marriage  had  taken  place  between 
Hester  and  the  decedent,  that  a  judgment  of  the  Supreme  Court  of 
this  state  was  entered  in  this  county  on  April  1,  1902,  adjudging  the 
alleged  marriage  wholly  null  and  void  upon  tile  ground  .of  the  legal 
incapacity  of  the  defendant  Hester  to  c<nitract  said  marriage  at  the  time 
thereof,  m  that  the  said  Hester  was  then  the  lawful  wife  of  one  Henry 
Shuhlein,  who  was  then  and  at  the  time  of  the  judgment  still  living. 
The  administrator  filed  his  acixiunt  of  his  proceedings  in  tiie  Surro- 
gate's Court,  and  on  the  22d  day  of  Mardi,  1907,  there  was  issued 
out  of  said  court  a  citation  to  attend  upon  tiie  judicial  settlement  of 
the  said  accounts  on  the  12th  day  of  April,  1907.  This  citation  was 
addressed,  amon^  others,  to  Hester  Shuhlein,  called  Hester  McGarren, 
and  all  persons  interested  in  the  estate  of  Alexander  McGarren,  late 
deceased,  next  of  kin,  creditors,  or  otherwise.  Thereafter  a  notice  of 
a{q>earance  for  Hester  McGarren,  as  widow  of  Alexander  McGarren, 
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deceased,  and  claimant  of  all  tiie  property  left  by  said  Alexander, 
dated  April  4, 1907,  was  served  upon  the  attorney  for  the  administrator. 
Thereafter  objecti(His  to  said  acoiunt  by  said  Hester,  verified  on 
April  20,  1907,  were  filed.  Thereafter  a  motion  was  made  by  the  ad- 
ministrator upon  the  proceedings  had,  including  those  brought  by  Hes- 
ter for  the  revocation  of  the  appointment  of  the  administrator,  and  the 
orders  made  therein  in  the  Surrogate's  Court  and  in  this  court  for  an 
order  ovemiling  or  striking  out  the  objections  to  tiie  administrator's 
account  filed  hy  said  Hester.  Upon  said  moticm  tiie  surrogate  made 
an  order  on  November  27,  1907,  that : 

TThe  objections  to  the  admlnlBtrator's  acconnt  filed  herela  on  the  24tb  day 
of  April,  1907,  by  said  Hester  McOarren,  and  each  of  them,  be  and  the  same 
hereby  are  oremiled." 

It  is  from  that  order  that  this  appeal  is  taken. 

The  issue  raised  the  objections  is  that  objectant  is  the  widow 
of  Alexander  McGarren,  deceased,  and  entitled  to  all  the  property  left 
fay  the  deceased.  She  also  claimed  that  certain  personal  property  in- 
cluded in  the  inventory  filed  by  the  administrator  was  purchased  by 
her  with  her  personal  savings,  and  that  she  had  instituted  replevin 
proceedings  in  the  Supreme  Court  against  Henry  McGkiughran  to  re- 
covtt"  the  personal  property  purchased  by  her  from  her  own  savings. 
She  also  set  forth  mat  she  had  commenced  an  action  in  egui^  in  &e 
Supreme  Court  to  recover  all  of  tiie  real  and  personal  property  ltdt  by 
tiie  deceased  upon  the  ground  that  at  the  time  of  the  death  of  said 
Alexander  she  was  and  still  is  his  lawful  widow,  and  that,  as  the  de- 
ceased left  no  other  relations  than  cousins,  she  claims  according  to  the 
statute  of  distribution  and  law  to  be  entitled  to  the  estate  left  by  him. 

So  far  as  the  claim  to  personal  property  alleged  to  have  been  bought 
by  her  with  her  own  money  and  to  belong  to  her  in  her  own  right  is 
concerned,  she  made  a  claim  therefor  s^ainst  the  administrator  in 
his  individual  capacity,  and  b^;an  an  action  in  replevin  against  him 
in  his  individual  capacity  to  recover  possession  of  the  same,  and  in 
said  action  the  defendant  has  ^ven  a  bond  dul^  approved  by  the  court. 
The  surrogate  well  said  that  the  claim  to  said  property  under  such 
circumstances  was  not  within  the  jurisdiction  of  the  Sum^te's  Court 
to  determine. 

As  to  the  other  issue,  the  learned  surrc^ate  said : 

"The  Issue  as  to  whether  the  objectant  was  the  widow  of  the  decedent  was 
tried  before  me,  and  was  determined  adversely  to  her  contentions  In  the  pro- 
ceedlngs  In  this  court  commenced  by  her  to  set  aside  letters  of  administra- 
tion granted  on  a  petition  whltdi  alleged  that  be  died  unmarried.  My  decree 
made  In  that  proceeding  was  a  final  decree  in  a  special  proceeding,  and  not 
a  mere  decision  of  a  motion,  and  It  operated  as  a  bar  and  an  estoppel  on  her. 
That  decree  waa  affirmed  by  the  Appelate  Division  of  the  Supreme  Court 
The  parties  In  Interest  eannot  be  required  to  try  that  inue  again,  as  affilnat 
the  objectant." 

So  far  as  the  Surrogate's  Court  is  concerned,  we  think  that  conciu- 
sion  sound.  That  omrt  appointed  an  administrator.  The  aj^llant 
directly  attadced  that  appointment  upon  &e  ground  tiiat,  being  the  wid- 
ow of  the  decedent,  she,  and  she  alone,  was  entitled  to  letters  of  ad- 
ministration as  against  the  administrator  appmnted,  who  was  a  cousin 
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of  the  decedent  That  issue  was  tried  out  upon  the  presentation  in 
opposition  to  her  claim  of  the  j^idgment  of  the  Supreme  Court  annulling 
uie  marriage  upon  which  she  based  her  claim.  The  surrogate  ac- 
cepts that  ju<^ment  as  tmiding  upon  him,  and  said  that  he  was  with- 
out jurisdiction  to  inquire  into  the  question  of  whether  or  not  the  Su- 
preme Court  had  obtained  jurisdicticm  of  the  defendant  in  that  action. 
Upon  appeal  to  tiiis  court,  we  held  that  he  had  jurisdiction  to  make 
said  inquiry;  and.  the  record  of  the  annulhnent  suit  being  in  the  record- 
brought  to  us,  we  proceeded  to  examine  said  record,  and  concluded 
that  the  defendant  had  been  duly  served  therein  and  the  court  had 
acquired  jurisdiction  in  said  acticm  over  her,  and  affirmed  the  order  of 
the  surrogate.  Thereafter  the  administrator,  whose  titie  was  attadc- 
ed  and  had  been  confirmed  by  those  proceedings,  proceeded  to  render 
his  account  as  administrator.  It  does  not  seem  reasonable  that  bis  ti- 
tle should  be  still  open  to  attadc  by  the  same  party  upon  the  same 
grounds  and  in  tiie  same  court  in  process  of  administerii^  tiie  same 
estate  in  which  it  had  once  been  fully  litigated  and  decided. 

It  would  therefore  seem  that  the  action  of  the  learned  surrogate 
in  overruling  the  objections  upon  the  grounds  stated  was  well  taken. 

The  order  appealed  from  should  be  affirmei,  with  costs  and  disburse- 
ments. All  concur. 


BATLSnr  T.  OURTIS  BROS.  LUHBISt  00. 

(Bupimum  Oomt,  Appellate  DMHini,  Second  Dapartmnt  rabniaiy  28,  19080 

1.  NaoLiaBNOB— PEBSONB  Ihtited  or  PsKutsu— OonsTBUomni  Nones  ov  Dk- 
FBOTS  or  PantiBEaL 

Plaintiff,  while  at  tbe  Itunber  yard  of  def^iduit  to  boy  lumber,  was 
precipitated  to  tbe  ground  by  the  breaking  of  a  step  In  a  flight  of  atepa. 
The  evidence  showed  that  the  steps  were  old  and  cracked  and  weather- 
beaten,  and  that  there  were  no  banisters.  Seld,  that  the  queation  wheth- 
er d^endant  had  notice  of  the  defect,  and  was  therefore  liable  for  the  In- 
jury, was  for  tbe  Jury. 

[Bd.  Nota — For  cases  In  point,  see  Cent  Dig.  voL  87*  Negligence  H  379- 
286.] 

I.  SAm-OOKTBIBUTOBT  MxaUQEROI. 

One  who  Is  at  ttM  place  ot  tnutXMs  of  another  at  the  latter's  Invltatiou 
may  use  a  flight  of  at^  witliont  being  changeable  with  negligence,  where 
sudi  use  is  necessary  to  com|iIete  hu  bu^wBi,  tbough  the  steps  look 
oia  and  worn;  no  warning  having  bam  given. 

S.  Samb— PXBSOMS  Invmo  or  pBBicnKS— Gaei  BcqniaxD. 

Where  one  In  possesion  of  premises  tJuows  the  some  opm  to  ttie  public 
fbr  the  purpose  of  gain,  he  Impliedly  warrants  the  premises  to  be  reason- 
ably safe  for  the  purpose  for  which  they  are  designed. 

[Bd.  Mote.r~9te  cases  in  point,  see  Oent  Dig.  toI.  87,  Negligence,  |  42.] 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Andrew  Bayley  against  the  Curtis  Bros.  Lumber  Com- 
pany. From  a  judgment  dismissing  the  comf^aint  at  the  close  of 
plaintiff's  case,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  WOODWARD,  HOOKER,  RICH,  MILLER, 
and  GAYNOR,  JJ. 
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Lewis  D.  Mooney  and  Jeremiah  J.  Coughlan,  for  appellant. 
Geoi^  F.  Alexander,  for  respondent 

WOODWARD,  J.  The  action  was  brought  for  negligence.  The 
plaintiff  went  to  the  lumber  yard  of  the  defendant  to  buy  some 
mouldings.  These  were  kept  in  a  separate  building,  to  enter  which 
it  was  necessary  to  ascend  a  short  flight  of  steps.  On  his  return 
the  plaintiff  was  precipitated  to  the  ground  by  the  breaking  of  a 
piece  from  the  second  step.  The  plaintiff  testified  that  there  were  no 
banisters,  and  that  the  ste^  were  old  and  cracki^  and  weatfier- 
beaten.  That  part  of  the  plaintiff's  testimony  as  to  his  fall  and  the 
breaking  of  the  step  is  corroborated  by  the  defendant's  witness 
Cheatham,  who  said  Jhe  heard  the  step  crack  and  saw  the  plaintiff 
fall. 

I  am  of  the  opinion  that  the  dismissal  of  the  complaint  on  the 
ground  that  the  defendant  had  no  notice  of  the  defect  was  error; 
Tot  it  seems  to  me  that  there  was  here  just  such  constructive  notice 
as  the  law  contemplates.  That  the  plaintiff  sustained  severe  injuries, 
which  laid  him  up  for  several  weeks,  was  not  disputed  at  llie  trial ; 
and,  unless  contributory  negligence  on  his  part  was  plainly  shown, 
it  seems  to  me  that  the  onJy  other  question  in  the  case,  whether 
or  not  the  defendant  had  constructive  notice  of  the  defect,  was  one 
for  the  jury.  It  nowhere  appears  that  the  plaintiff  was  careless  or 
negligent.  He  was  at  the  defendant's  place  on  business,  at  the  de- 
fendant's invitation,  and,  even  though  the  steps  looked  old  and  worn, 
he  had  the  right  to  use  them,  when  such  use  was  necessary  to  com- 
plete his  business,  without  the  imputation  of  negligence.  He  could 
not  be  supposed  to  anticipate  the  breaking  of  the  step.  Had  he  been 
warned,  or  had  the  steps  been  protected  by  a  railing,  the  situation 
would  have  been  different. 

The  defendant  was  in  a  better  position  to  know  the  condition  of 
the  steps  than  the  plaintiff.  The  plaintiff  was  loaded  with  mould- 
ings, and  seems  to  have  exercised  as  much  care  as  a  reasonably 
prudent  man  would  use  under  the  circumstances.  The  plaintiff  is 
entitled  to  a  hearing  before  a  jury.  It  would  be  provocative  of 
much  injustice  to  establish  a  prec^ent  which  would  leave  without 
remedy  the  individual  who,  with  no  fault  of  his  own,  had  sustained 
injuries  in  some  shop  or  place  of  business,  because  such  premises 
were  not  kept  in  that  reasonably  safe  condition  which  the  public 
has  a  right  to  expect.  As  was  said  in  Schnizer  v.  Phillips,  108 
App.  Div.  17,  95  N.  Y.  Supp.  478: 

"Tbe  law  is  well  settled  In  this  state  that,  where  a  party  In  possession  of 
premises  throws  the  same  open  to  the  public  for  the  purpose  of  gain,  he  im- 
pliedly warrants  the  premises  to  be  reasonably  sate  for  the  purposes  tbr 
which  they  were  designed." 

-  The  judgment  of  the  Municipal  Court,  dismissing  the  complaint, 
should  be  reversed,  and  a  new  trial  ordered;  costs  to  abide  the 
event.    All  concur. 
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LAWRSNOll  T.  GMSmtAIi  AOCIDIDNT  A8SIJB.  OOBPOBATION,  Umlted, 
OF  PBETH,  SCOTLAND. 

(Snpreme  Oonrt.  Appellate  Dlrlslon,  Second  Departmoit   Vehmaxs  28,  1908.) 

InauRAHCB— AooiDiRT  IHDEKHZTT— ConsxmuonoR  or  POUOT— Lboai.  Bxpcn- 
au. 

An  accident  Indemnity  policy,  mdemnlfylng  the  Innired  against  loss 
from  common-law  or  statutory  liability  for  damage  on  account  of  bodily 
Injuries,  provided  for  Immediate  notice  to  the  insurer  of  accidents  and 
cla&ns  made  on  account  thereof,  and  that  Insurer  would  defend  suits 
brought  therefor,  but  declared  that  no  action  should  lie  thereunder  un- 
less brought  to  reimburse  Insured  for  loss  actually  sustained  and  paid  by 
blm  in  satisfaction  of  a  Judgment.  Held,  that  the  oorenant  to  defend 
and  the  last  provision  recited  were  d^)eQdent,  and  hence  the  insurer  was 
not  liable  tor  expenses  of  Insured  In  ancceaaftilly  d^endlng  a  suit  for  In- 
juries. 

Oaynor,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Broddyn,  Second  Dis- 
trict. 

Action  by  Gustav  T.  Lawrence  against  the  General  Accident  Assur- 
ance Corporation,  Limited,  of  Perai,  Scotland.  A  demurrer  to  the 
complaint  was  overruled,  and  defendant  appeals.  Reversed. 

Argued  before  JENKS,  HOOKER.  GAYNOR,  RICH,  and  MIL- 
I^ER.  JJ. 

Herrick  C.  Allen,  for  appellant 
Robert  Godson,  for  rcsp(Mident. 

MILLER,  J.  The  action  is  brought  to  recover  damages  for  the 
breach  of  covenant  contained  in  a  contract  indemnifying  the  plaintiff, 
in  the  words  of  the  contract: 

"Against  loss  frmn  common-law  or  statutory  liability  for  damages  <m  ac- 
connt  of  bodily  Injuries,  fatal  or  nonfatal,  accidentally  suffered  within  the 
period  of  this  policy  by  any  person  or  persons  while  within  the  premises  here- 
inafter mentioned  or  upon  the  stdewallc  or  ways  Immediately  adjacent 
thereto;" 

The  following  are  among  the  material  provisions  of  the  contract : 

"(1)  The  assured,  upon  the  occurrence  of  an  accident,  shall  give  immediate 
written  notice  thereof,  with  the  fullest  Information  obtainable  at  the  time, 
to  the  United  States  managers  at  the  office  of  the  corporation,  in  Philadelphia, 
Pa.,  OK  to  the  duly  authorized  local  agent  He  shall  give  like  notice,  with  full 
particulars,  of  any  claim  that  may  be  made  on  account  of  such  accident  and 
shall  at  all  times  render  to  the  corporation  all  co-operation  and  assistance  in 
his  power. 

"(2)  If  thereafter  any  suit  Is  brought  against  the  assured  to  enforce  a  claim 
for  damages  on  account  of  an  accident  covered  by  this  policy,  the  assured  shall 
Immediately  forward  to  the  United  States  managers,  at  the  office  of  the  cor- 
poration, In  Philadelphia,  Pa.,  every  summons  or  other  process  as  soon  as  the 
same  shall  have  been  served  on  him,  and  the  corporation  will  defend  against 
■such  inooeedtngB  In  the  name  and  on  behalf  of  the  assured,  ox  settle  the  same, 
summoning  costs  Inddoit  to  the  conduct  of  sndi  defense  or  negotiations  for 
stitilement,  unless  It  shall  elect  to  pay  to  the  assured  the  Indemnity  provided 
for  in  clause  A  of  special  agreements  as  limited  herein." 

"(7)  No  action  shall  lie  against  the  corporation  as  respects  any  loss  under 
this  policy  unless  it  shall  be  brought  by  the  assured  himself  to  reimburse 
blm  for  loss  actually  sostained  and  paid  by  him  In  satisfaction  of  a  Judgmeot 
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Lewis  D.  Mooney  and  Jeremiah  J.  Cougb* 
George  F.  Alexander,  for  respondent. 

WOODWARD,  J.  The  action  yr^^f^ 
plaintiff  went  to  the  lumber  yard  of  >  > 
mouldings.   These  were  kept  in  a  sPj  *  .' 
it  was  necessary  to  ascend  a  shor*  /  » 
the  plaintiff  was  precipitated  to  >'  ,\ 
piece  from  the  second  step.  Th^; '  • 
banisters,  and  that  the  steps  • 
beaten.   That  part  of  the  pbj  ' 
breaking  of  the  step  is  cr  . 
Cheath^,  who  said  >e  h- 
fall. 

I  am  of  the  opinion  ■ 
ground  that  the  defen 
for  it  seems  to  me  tb 
as  the  law  contemplr 
which  laid  him  up 
and,  unless  contr 


iSOCCSSSf 

lor  an  acddeirt. 
u,  and  I  think  'Csxa^. 
.  m  this  action  shooM 
in       action  was  for 
affered  on  ssud  premises  hr 
the  case  were  one  of  original 
are  of  the  claim  as  presented  (not 
.d  in  the  action)  determined  whether 
-iie  assured  to  enforce  a  claim  for  dam- 
iit  covered  by  this  policy,"  and  that  an  ac- 
.ecover  damages  for  a  breach  of  tiie  defend* 


it  seems  to  me  A  independently  of  stipulation  in  the  Con- 
or not  the  deff  shall  lie  against  the  corporation  as  respects  am 
for  the  jury.  cy  unless  it  shall  be  brought  by  the  assured  himself 
negligent,  ^  •  for  loss  actually  sustained  and  paid  by  him  in  satis- 
tendant's  ir  ,Jgment,"  and  that  the  covenant  to  defend  and  the  provi- 
he  had  th  ,ast  above  are  independent.  However,  I  am  unable  to  dis- 
plete  hi?  case  from  the  case  of  Cornell  v.  Travelers'  Ins.  Ca,  175 
not  be  -J,  67  N.  E.  678 ;  for  certainly  a  "loss  from  common-law  or 
warnr  'jiabilit/'  is  not  essentially  different  from  liability  for  injuries 
wou'  ^  "under  circumstances  which  shall  impose  upon  the  assnr- 

J  >mon-law  or  statutory  liability." 
th  .//sie  ccKistrained  by  tluit  decision  to  reverse  Ibe  judgment  ap> 

^figment  of  the  Manlclpal  Oonrt  reveraed,  with  costs,  and  demnrm  m- 
1^  with  costs,  with  l«are  to  plead  o^et  on  iwyment  of  costs.   Leave  n 
'JgU  to  the  Court  of  Appeals  granted.  AU  ixmcar.  except  GAYKOB,  2* 

GAYNOR,  J.  (dissenting).  I  do  not  see  that  we  need  to  be  embar^ 
r^ssed  by  the  very  much  said  in  the  Cornell  Case,  for  the  words  of  the 
contract  here  are  different,  and  tiiat  case  may  weU  be  deemed  as  stand- 
ing alone  on  its  own  peculiarities.  The  contract  here  is  divisible  into 
two  independent  parts  in  the  respects  under  oMisideration.  First,  it 
indemnifies  the  insured  "against  loss  from  common-law  or  statutory 
liability  for  damages"  by  bodily  injuries  by  accident  to  any  one  in  or 
about  the  premises  of  the  insured,  which  damages  have  been  ascertain- 
ed in  an  action  by  the  injured  person  against  the  insured  by  a  judgment 
obtained  upon  a  trial  of  the  issues.  Second,  it  is  agreed  that  if  "any 
suit  is  brought  against  the  assured  to  enforce  a  claim  for  damages  t» 
account  of  any  accident  covered  this  policy,"  tiie  insure  £|  turn 
the  papers  therein  over  to  the  insurer  who  shall  defend  such  suit  m 
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'ed  but  at  its  own  expense.   Now  this  phrase,  "a 
^  "count  of  any  accident  covered  by  this  policy," 

^r^^  said  indemnity  clause  necessarily  is,  or  by 

^        ''V,  'mant  finally  prevails  and  obtains  a  judg- 

^j,^        ^^^^  The  agreement  to  defend  has  refer- 

cr,  not  at  their  end.    No  one  then 
'(i  ■  "hi  the  insured  turning  them  over 

s.  *■  to  defend  them  at  its  own  cost. 

'Ni  J  The  agreement  to  defend 

^.  ^  *  ■'■  which  there  is  no  liability  for 

'\ .  -lit,  as  well  as  to  actions  in  which 

.       '  established  by  sudi  a  judgment,  for 

;,<»,+  .  L  is  possible  to  separate  such  actions  at 

-iiose  in  which  there  is  such  liability  from 
t,  ..   It  follows  that  the  complaint  in  the  action  is 

, '  to  determine  whether  the  "claim"  be  one  for  dam- 

.  an  "accident  covered  by  this  policy,"    That  the 
.it  as  there  alleged  are  covered  by  the  policy  suffices, 
.tiy  claims  and  accidents  on  which  a  judgment  is  finally 
-  meant  would  be  to  strain  the  words  and  destroy  the  un- 
intention.   The  letter  often  killeth.  The  law  is  never  absurd, 
it  may  sometimes  be  made  to  appear  so. 
ilie  interlocutory  jud^ent  should  be  affirmed. 


BOSCNBEBG  et  al.  v.  FEIERING. 
(Supreme  Court,  Appellate  Division.  Second  Depertment   Febnury  28,  1908.^ 

1.  APPlAIr-BXVKBSAL— PLBAPIRO— AUXHDUSNT  OV  CklUFUIllT. 

In  an  action  by  rendeea  for  specific  performance  of  a  contract  to  sell 
land,  platntlffB  had  Judgment,  which  was  reversed  because  plaintiffs  failed 
to  show  objections  taken  to  defendant's  title,  apon  which  Judgment  was 
given  tat  them,  and.  tf  the^  did.  It  was  not  cbarsed  as  a  ground  of  com- 
plaint A|)pllcatlon  was  then  made  to  amend  the  complaint,  and  plaln- 
tlBs  showed  that  lAiey  raised  this  objectltm  as  tin  particolar  one  on  the 
law  day  for  dotfng  the  title,  and  were  corroborated  by  their  attorney. 
The  attorney  also  deposed  that  he  did  not  think  it  necessary  to  plead  this 
fftct,  as  It  was  a  matter  of  evidence.  It  did  not  appear  that,  when  he 
raised  the  point  upon  the  trial,  be  was  met  by  objection  that  It  was  not 
pleaded.  The  (^posing  affidavits  did  not  directly  deny  that  the  objection 
was  raised  at  the  time  appointed  for  the  closing  of  the  title.  Held,  that 
an  order  permitting  the  amendment  was  propw. 

[Ed.  Note.— For  cases  in  p(^t,  see  Cent  Dig.  vol.  B,  Aj^eal  and  Error, 
H  4677-4688.] 

2.  Samk— Bsvnw— DisoarnON  ov  Oousr— Aubhduxht  of  Pleadihos. 

The  Queotlon  of  terms  Imposed  as  a  condition  of  amendments  to  plead- 
ings affects  m  substantial  right,  and  Is  subject  to  review,  althougti  the 
matter  of  permitting  amendments  Is  within  the  discretion  of  the  lower 
court. 

[Bd.  Note.— For  cases  in  point,  see  Oent  Dig.  vol.  8,  Appeal  and  Error, 
II  8825-8888.] 
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8L  FLB&SXnO— CkniFLAZlfT^AHENDIfENT— TXBUS  IMPOSED. 

In  an  action  for  Q>eciflc  performance,  Judgment  for  plaintiff  having 
been  reversed  on  appeal  on  the  ground  of  defects  In  the  complaint,  the 
lower  conrt,  In  permitting  an  amendment  of  the  complaint  to  cover  the  de- 
fects pointed  out  on  appeal,  should  have  required  the  payment  of  all  coatB 
and  disbursementB  of  the  action  antecedent  to  the  granting  of  tiie 
pllcntlon  and  of  $10  costs  of  the  application. 

[Ed,  Note.— For  cases  In  point,  see  Cent  Dig.  toL  89,  Pleading,  H  680. 
a3l.l 

Appeal  from  Kings  County  Court. 

Action  by  Louis  Rosenberg  and  another  against  Jennie  Feiering. 
From  an  order  of  the  County  Court  permitting  plaintiffs  to  serve 
an  amended  complaint,  defendant  appeals.    Modified  and  affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Isidor  Cohn,  for  appellant. 
Isaac  Miller,  for  respondents. 

JENKS,  J.  The  appeal  is  from  an  order  of  the  County  Court  of 
Kings  County  permitting  the  plaintiffs  to  serve  an  amended  com- 
plaint on  payment  of  $35  costs.  The  action  is  by  purchaser  against 
seller  of  realty  for  specific  performance,  or  in  the  alternative  for  the 
deposit  money  and  incidental  expenses.  The  plaintiffs  gained  a  judg- 
ment, which  we  reversed.  Rosenberg  v.  Feiering,  121  App.  Div. 
190,  105  N.'  Y.  Supp.  812.  The  case  may  be  read  in  that  book,  and 
need  not  be  gone  over  again.  We  reversed  the  judgment  because 
the  plaintiffs  failed  to  show  that  they  took  the  objection  to  the  ti- 
tle, upon  which  alon?  judgment  was  given  for  them,  and,  if  they 
did,  it  was  not  charged  as  a  ground  of  complaint. 

This  application  was  to  amend  the  complaint  to  cover  the  defects 
which  were  pointed  out  in  our  judgment.  The  plaintiff,  as  affiant, 
showed  that  he  raised  this  objection  mainly  and  as  the  particular 
one  on  the  law  day  for  closing  the  title,  and  he  was  corroborated 
by  his  attorney.  The  attorney  also  deposed  that  he  did  not  think 
that  it  was  necessary  to  plead  this  fact,  as  it  was  a  matter  of  evi- 
dence. It  does  not  appear,  when  he  raised  the  point  upon  the  tri- 
al, that  he  was  met  by  objection  that  it  was  not  pleaded.  The  op- 
posing affidavits  did  not  directly  deny  that  the  objection  was  raised 
at  the  time  appointed  for  the  closing  of  the  title.  I  think  that  the 
order  may  be  sustained,  as  the  amendment  is  material  and  in  the 
furtherance  of  justice.  Cunliflf  v.  D.  &  H.  Canal  Co.,  4  N.  Y.  St. 
Rep.  775;  Nichol's  New  York  Practice,  vol.  1,  p.  1036.  Speak- 
ing of  the  authority  conferred  by  section  773  of  the  Code  of  Civil 
Procedure,  the  court  in  Muller  v.  City  of  Philadelphia,  113  App. 
Div.,  at  page  96,  99  N.  Y.  Supp.,  at  page  96,  say: 

*^e  power  thos  conCened  1b  usually,  as  it  ought  to  be,  freely  exercised.  In 
order  that  Justice  may  be  done  between  the  parties.  Merely  technical  rules 
of  pleading  no  longer  control,  and  the  merits  of  an  action  and  the  rights  of 
parties  are  now  rarely  determined  upon  affidavlta" 

But  I  think  the  terms  imposed  were  inadequate.  It  is  said  that 
we  cannot  vary  them,  because  they  were  imposed  in  the  discretion 
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of  the  County  Court  But  I  think  that  the  question  of  terms  af- 
fects a  substantial  right  and  that  it  is  subject  to  our  review.  See 
Kilte  V.  Neahr,  101  App.  Div.  317,  91  N.  Y.  Supp.  946,  citing  Cra- 
mer V.  Lovejoy,  41  Hun,  681;  Clark  v.  Eldred,  64  Hun,  6,  7  N. 
Y.  Supp.  95 ;  New  v.  Aland,  62  How.  Prac.  186.  In  Clark  v.  El- 
dred, supra,  the  court  say: 

"We  think,  also,  that  there  are  cases  where  the  terma  Imposed  on  grantlii;; 
relief  may  be  so  contrary  to  those  estahlUhed  by  law  and  practice  as  to  Jnstlf^ 
a  review  In  this  court   O'Brien  v.  Long,  49  Bun,  81,  1  N.  T.  Supp.  695." 

I  think  that  the  terms  should  have  required  the  i^yment  of  all 
costs  and  disbursements  of  the  action  antecedent  to*  the  granting 

of  the  application  and  of  $10  costs  of  the  application.  Herbert  v.  De 
Murias,  115  App.  Div.  453, 101  N.  Y.  Supp.  381 ;  McEntyre  v.  Tuck- 
er, 40  App.  Div.  444,  58  N.  Y.  Supp.  146;  Bates  v.  Salt  Springs 
Nat.  Bank,  43  App.  Div.  321,  60  N.  Y.  Supp.  313;  Lindblad  v. 
Lynde,  81  App.  Div.  603,  81  N.  Y.  Supp.  851 ;  Ruellan  v.  Stillwell 
(Sup.)  66  N.  Y.  Supp.  344;  Cramer  v.  Loveipy,  41  Hun,  581;  Rod- 
gers  v.  Clement,  58  App.  Div.  54,  68  N.  Y.  Supp.  594 ;  Tradesmen's 
Nat.  Bank  v.  Curtis,  63  App.  Div.  14,  71  N.  Y.  Supp.  414. 

Order  of  the  Gounty  Oonrt  <it  Klnn  county  modified.  In  accordance  with  the 
opinion  of  JENKS,  J.*  and,  n  modified,  afflnned,  without  otMta.  All  toacm. 


HOSMER  V.  TIFFANY  et  at 
(Suprame  Ooort  Appellate  Division,  First  Department  February  21,  1008.) 

1.  X^UDULENT  GONVETAITCKS— OoNSlDEBATlOn — "AlVTENUFTIAX.  AOBEEUBNT." 

Loose  talk  by  a  man  fbat  be  would  furnish  a  borne  and  give  the  furni- 
ture to  bis  Intended  wife  If  Bbe  would  marry  tilm  at  <»ice  was  not  ft  snffi- 
dent  antenuptial  agreement  to  torm  omsldraatlon  for  the  transfer  as 
against  his  creditors. 

[Bd.  Note.— For  cases  lo  point  see  Cent.  Dig.  vol.  24,  Fraudulent  Gm- 
reyances,  H  286-242.] 

2.  SAMB-^UDauKNT— Belief  Aoainst  TBAnanBEB. 

A  Ju^m^t  setting  aside  the  tranafOT  of  pemmal  property  aa  being  in 
fraud  of  creditors  was  improper  in  so  far  as  It  charged  the  transferee 
with  the  value  of  the  uae  and  enjoyment  of  the  pn^terty  which  waa  attU 
In  her  possession,  and  capable  of  redelivery;  such  proper^  not  being 
of  the  character  which  is  usually  let  for  hire. 

&  8a»cb— Impaibmknt  of  Vaxuk. 

A  Judgment  setting  aside  a  transfer  of  personal  property  as  fraudulent 
properly  charges  the  transferee  with  the  amount  of  the  depreciation  of 
tlw  valne  of  the  proper^  from  Its  uae  by  sach  transferee,  and  for  the 
property  which  baa  been  disposed  of  or  used  and  cannot  be  redelivered. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Edward  S.  Hosmer,  as  trustee  in  bankruptcy  of  Burnett  Y. 
Tiffany,  against  Burnett  Y.  Tiffany  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.   Modified  and  affirmed. 

See  54  Misc.  Rep.  402,  105  N.  Y.  Supp.  1055. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  HOUGHTON.  JJ. 
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Abraham  Tulin,  for  appellants. 
I«.  M.  Berkeley,  for  respondent. 

HOUGHTON,  J.  The  action  is  to  set  aside  as  fraudulent  certain 
transfers  of  personal  property  made  by  the  defendant  Burnett  Y.  Tif- 
fany to  his  wife,  the  defendant  Lucille.  The  finding  of  the  court  tfiat 
the  various  transfers  were  fraudulent  and  void  as  to  the  creditors  of 
Burnett,  and  that  his  wife  participated  in  the  fraud,  was  a  proper  one, 
and  could  not  well  have  been  otherwise.  The  court  very  properly  could 
have  gone  further,  and  found  as  matter  of  fact  that  no  antenuptial 
agfreement  was  ever  made.  The  loose  talk  that  Burnett  would  furnish 
a  hcnne  and  give  the  furniture  1x>  his  intended  wife  if  she  would  many 
him  at  once  hardly  rose  to  the  dignity  of  an  antenuptial  agreement.  As 
found  by  the  court,  however,  such  agreement  formed  no  consideration 
for  the  transfer  as  against  the  creditors  of  Burnett. 

The  form  of  the  judgment  in  our  opinion  is  improper  in  so  far  as 
it  charges  the  defendant  Lucille  A.  Tiflfeiny  with  the  value  of  the  use 
and  enjoyment  of  the  property  from  the  time  of  the  commencement  of 
the  action.  It  was  personal  property  that  was  transferred.  Had  it 
been  real  estate,  the  rental  value  would  have  been  proper.  It  being 
personalty  and  stiU  in  her  possession  and  capable  of  redelivery,  she 
IS  accountable  only  for  its  depreciation  in  value  throu^^  her  use  of  it. 
She  may  be  able  to  deliver  to  the  ^plaintiff  some  portion  of  it  undam- 
aged and  unimpaired  by  her  use.  This  is  all  the  plaintiff  can  demand. 
Much  of  the  property  is  not  of  the  character  which  is  usually  let  for 
hire  or  rented,  and  has  no  ordinary  rentable  value.  If  by  use  or  oth- 
erwise she  has  impaired  its  value,  she  is  accountable  for  the  depreda- 
tion. Where  a  fraudulent  transferee  has  mortgaged  the  property 
transferred  to  him  to  an  innocent  mortgagee,  thus  creating  a  valid 
lien,  he  is  accountable  for  such  impairment  of  value.  Salt  Smings 
Nat  Bank  v.  Fancher,  92  Hun,  327,  36  N.  Y.  Supp.  748.  There 
seems  to  be  no  reason  why  the  same  rule  should  not  be  applied  to 
impairment  of  value  of  personal  property  in  any  manner.  As  to  that 
part  of  the  property,  if  any,  which  she  has  disposed  of  or  used  up 
and  cannot  redeliver,  the  judgment  properly  charges  her  with  the 
value. 

The  ju(tenient  should  be  modified  by  striking  out  that  part  of  it 
requiring  Lucille  A.  Tiffany  to  pay  to  the  plaintiff  the  value  of  the 
use  and  enjoyment  of  the  prc^ertv  from  the  time  of  the  commencement 
of  the  action,  and  inserting  m  place  thereof  a  provision  that  she  pay 
such  sum  of  money  as  shall  represent  the  depreciation  of  the  value 
of  the  property  from  its  use  by  her,  or  otherwise,  and,  as  so  modified, 
the  juqgment  should  be  affirmed,  without  costs.  All  concur. 
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ADAHS  r.  HOWIBLL. 
(SDpnme  Ooort.  Bonilar  Tenu,  Brie  Coanty.  Dsoember,  IMTi) 
•  1.  CoTMiAin!»--CoiiiTmuonoH— Itunioiffoini  oh  Un  ov  Bmh.  Pbofbtt— 

BUILDIKOS. 

A  covenant  In  a  deed  to  land,  flvat  prior  to  tba  subdlTlsIon  thereof, 
that  no  dwelling  hoofle  should  be  erected  thmon  nearer  than  26  feet  to 
the  street  line,  applies  to  a  comer  lot,  one  side  of  which  Is  a  street  not 
forming  a  part  of  the  tract  conveyed,  and  prohibited  the  erection  on  the 
rear  of  each  lot  of  a  hoose  fadog  tn  such  side  street  wlthhi  26  teet  of 
the  line  thereof. 

2.  8amk. 

St^  projecting  about  4  feet  b^ond  the  front  line  of  a  dwelling  house 
were  not  a  part  thereof,  within  the  meaning  of  a  covenant  prohibiting  tlie 
erection  of  a  dwelling  booae  tm  ttie  pn^erty  within  a  certain  distance  ttf 
the  front  street  line. 

lEd.  Note.— For  cases  in  point,  see  Oent  Dig.  vol.  14,  Oorcnanta,  |  00.] 

8.  InjTJNOTioK— Brkaoh  or  Covxhazit. 

Equity  will  prevent  substantial  violation  1^  defoidant  of  a  covenant 
In  a  deed  against  the  erection  of  a  dwelling  house  on  the  propwty  within 
a  certain  distance  of  the  front  street  line,  although  plaintiff  may  himsdf 
have  heea  gnllty  of  some  unsubstantial  vl<^tion  of  the  cov«iant. 

[Ed.  Noto— For  cases  In  point,  see  Oent  Dig.  voL  27,  Injunction,  H 
127,  129.] 

4.  Bavb. 

Equity  will  enforce  building  restrictions,  unless  ttum  baa  been  such  a 
chauge  in  the  neighborhood  that  the  original  purpose  and  design  of  the 
covenants  have  been  broken  up  and  the  reason  for  enforcing  tibem  has 
ceased  to  exist ;  and  this,  althoui^  Uiere  may  have  been  violations  ct  the 
rei^ctlona  by  other  parties. 

[Ed.  Note.^^ror  cases  in  point,  see  Oent  Dig.  voL  27,  Injnnctitm,  H 
127*  12a] 

Action  by  Annie  W.  Adams  against  David  Howdl.  Judgment 

for  plaintiff. 

Alfred  Hurrell,  for  plaintiff. 
Willis  J.  Benedict,  for  defendant 

WHEELER,  J.  The  plaintiff  seeks  to  restrain  the  violation  by 
the  defendant  of  certain  building  restrictions  contained  in  a  deed  giv- 
en by  the  Buffalo  Cement  Company  to  Thorne  &  Angell  in  1889, 
conveying  a  large  tract  of  land  bounded  on  the  north  by  the  south 
line  of  Amherst  street.  This  conveyance  contained  the  following 
conditions  and  restrictions : 

"The  partlM  of  the  second  part  [lAome  ft  Angell  meaning],  their  h^rs  and 
asslgiu,  forthor  agree  to  lay  out  all  the  lands  and  premises  conveyed  by  this 
deed  and  me  from  James  Tilllnghast  aecnted  contemporaneoualy  herewith, 
and  included  wiUiln  the  green  border  lines  on  the  plan  and  maps  thereof  here- 
to attached,  into  blocks  and  streets  according  to  said  plans  and  maps,  to  set 
out  diade  trees  upon,  lay  sidewalks  on,  and  grade  the  streets  so  laid  out  and 
indicated  on  said  maj^  within  one  year  from  the  date  of  this  conveyance, 
and  before  Decemhw  1,  1890,  and  to  construct  such  wemen,  both  as  to  size 
and  grade,  as  the  City  Ikii^neer  may  indicate.  Ttie  parties  of  the  second  part 
farther  agree  for  thonseives  and  their  heirs  and  assigns  that  the  said  land 
shall  be  subdivided,  sold,  and  used  In  lots  of  not  less  than  fwty  (40)  feet 
frontage  on  all  the  said  stretts,  and  not  exceeding  two  hundred  flfty  (260) 
feet  in  depth,  and  agree  that  no  part  of  said  land  shall  be  nasd  or  occupied  for 
106  N.T.S^-6D 
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any  trade,  manufacture,  saloon,  or  stable  for  hire,  or  In  any  objectionable 
manner  whatever;  that  no  nnlaance  tdiall  be  maintained  or  allowed  by  ttaem- 
sdves  or  their  tenants  or  subtenants.  And  for  the  mutual  benefit  of  all  per- 
sons now  or  hereafter  to  be  Interested  In  said  land  or  parts  thereof  It  Is  agreed 
that  the  said  lands  shall  be  used  for  residence  and  dwelling  purposes  only, 
and  the  usual  and  natural  asea  connected  thnewltli  and  no  other;  that  all 
dwellings  hereafter  erected  on  the  northerly  side  of  Crescent  avenue  shall  not 
cost  less  than  $2,000,  on  tfle  southerly  side  of  Orescent  avenue  not  less  than 
$2,500,  and  on  all  other  streets  Indicated  on  said  plans  and  map  not  less  than 
$3,000 :  that  each  and  every  dwelling  house  shall  be  erected  not  nearer  than 
twenty-five  (25)  feet  of  the  front  street  line  of  the  lot ;  and  that  any  bam  on  a 
lot  adjacent  to  Amherst  street  shall  be  erected  at  least  twsity  ^)  feet  from 
Amherst  street" 

McDonald  v.  Spang  (Sup.)  106  N.  Y.  Supp.  617. 

These  conditions  and  restrictions  were  for  the  benefit  of  all  sub- 
secjuent  owners.  The  defendant  owns  a  lot  on  the  comer  of  Sum- 
mit avenue  and  Amherst  street,  having  a  frontage  of  50  feet  on 
Summit  avenue  by  150  feet  in  depth.  The  plaintiff  owns  the  lot 
adjoining,  having  a  frontage  of  50  feet  on  Summit  avenue  by  150 
feet  in  depth.  Both  these  lots  form  a  part  of  the  tract  deeded  to 
Thorne  &  Angell  by  the  Buffalo  Cement  Company.  The  defendant 
began  the  construction  of  a  two-family  house  on  ^e  rear  of  the  lot 
owned  by  him,  and  purposes,  unless  restrained,  to  erect  a  two- 
family  dwelling  thereon,  to  be  39  feet  wide  on  the  Amherst  street 
side  and  36  feet  deep.  The  foundation  wall  of  this  house  is  12  feet 
9  inches  from  Amherst  street.  The  house  is  to  front  or  face  on 
Amherst  street.  The  west  line  of  said  building  is  109  feet  from  the 
east  line  of  Summit  avenue.  The  plaintiff  contends  the  erection  of 
this  dwelling  in  the  manner  indicated  is  a  violation  of  the  building 
restrictions  imposed  by  the  Thome  &  Angell  deed.  The  defendant 
insists  that  the  provisions  of  those  restrictions  are  not  violated,  and 
argues  in  the  first  place  that  it  was  not  the  purpose  of  the  grantors 
to  place  any  restrictions  as  to  houses  fronting  Amherst  street.  Am- 
herst street  never  formed  a  part  of  the  tract  conveyed,  but  bounded  it 
on  the  north;  the  south  line  of  Amherst  street  bang  the  north 
boundary  of  the  Thome  &  Angell  tract.  It  is  argfued  that  the  re- 
strictions only  apply  to  lots  fronting  streets  subsequently  opened 
and  laid  out  by  Thome  &  Angell  under  their  agreement  contained 
in  the  deed  to  them. 

We  find  nothing  in  the  restrictions  limiting  its  operation  to  streets 
other  than  Amherst  street.  The  covenant  reads : 

"That  each  and  every  dwelling  bouse  shall  be  erected  not  nearer  Uian 

twenty-flve  (25)  feet  of  the  front  line  of  the  lot" 

The  restriction  was  clearly  intended  for  the  benefit  of  the  entire 
tract  and  of  subdivision  lots  into  which  the  tract  might  be  cut  If, 
in  subdividing  the  tract,  Thome  &  Angell  had  so  laid  it  out  that 
some  of  the  lots  fronted  on  Amherst  street,  we  are  clearly  of  the 
opinion  that  the  restrictiTe  covenants  of  the  deed  would  have  ap- 
plied to  them,  as  wdl  as  to  lots  fronting  streets  ran  through  the 
middle  of  the  tract.  As  we  had  occasion  to  say  in  an  opinion  hand- 
ed down  in  another  action  affecting  a  lot  in  this  tract : 

"It  was  the  manifest  purpose  and  intent  of  these  covenants  to  preserve  and 
keep  open  a  clear  qmce  betweoi  the  house  and  the  street  line  of  2S  feet  toe 
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tbe  purpose  of  light,  air,  and  general  attractiveness.  The  Important  consid- 
eration was  tbls  clear  and  open  space  between  the  street  and  the  dwelling, 
and  not  that  tbe  house  should  be  a  given  distance  ttom  a  given  line.  In  other 
words,  the  restriction  moat  be  construed  to  refer  to  the  changed  line  as  subae- 
qnentbr  established,  so  as  to  carry  out  the  manifest  purpose  of  the  grantors, 
and  to  secure  .to  ttuelr  granteea  tbe  benefits  Intended  to  be  -conferred." 

We  therefore  think  the  contention  of  the  defendant  that  the  re* 
strictions  had  no  application  to  the  Amherst  street  frontage  ought 
not  to  prevail,  but  that  the  restrictions  relate  to  every  square  foot 
of  the  tract  conveyed.  It  is  argued  by  the  defendant  that,  conced- 
ing the  restrictions  did  apply  to  the  Amherst  street  frontage,  had  the 
subdivisions  been  made  to  front  thereon,  yet  as  matter  of  fact,  when 
the  tract  was  surveyed  and  plotted  by  Thome  &  Angell,  no  lots  were 
made  to  front  on  Amherst  street,  but  only  the  side  lines  of  subdivision 
lots;  that  this  is  particularly  true  of  defendant's  tot;  that  it  has  a 
frontage  of  50  feet  on  Summit  avenue  by  160  feet  in  depth  on  Am- 
herst street ;  and  that,  so  long  as  the  defendant  builds  no  nearer 
the  front  line  of  his  lot  than  25  feet,  he  is  not  violating  the  building 
restrictions,  and  no  injunction  will  lie.  It  must  be  conceded  that,  as 
plotted  by  Thome  &  Angell,  it  was  contemplated  that  the  defend- 
ant's lot  should  front  on  Summit  avenue,  and  not  on  Amherst  street. 
The  defendant,  however,  has  by  his  acts  changed  the  frontage,  in 
part  at  least,  by  converting  wluit  was  originally  a  side  line  into  a 
front  line,  by  facing  the  proposed  dwelling  on  Amherst  street.  We 
do  not  think  it  can  be  fairly  claimed  that  the  building  restrictions 
stipulated  for  applied  only  to  lots  as  originally  plotted  by  Thome  & 
Angell.  We  had  occasion  to  hold  expressly  to  the  contrary  in  Mc- 
Donald V.  Spang,  where  the  origfinal  street  line  was  changed  by  the 
widening  of  the  street,  but,  notwithstanding,  held  houses  erected  on 
this  street  must  stand  back  at  least  25  feet  from  the  line  of  the  street 
as  widened.  Suppose  that  on  the  corner  of  some  cross-streets  in  the 
interior  of  the  tract  defendant  had  owned  three  lots  of  60  feet  front- 
age each  by  160  feet  in  depth,  and  that  he  had  seen  fit  to  change  the 
subdivision  by  having  them  front  on  the  cross-street ;  he  would  still 
have  three  lots,  each  with  50  feet  frontage  and  a  depth  of  160  feet. 
The  only  difference  would  have  been  that  they  ran  at  right  angles 
to  their  original  location.  The  court,  we  think,  would  properly  say, 
if  an  attempt  were  made  to  build  on  such  rearranged  lots  nearer  than 
26  feet  of  the  street  line,  that  the  purpose  and  intent  of  the  restric- 
tive covenants  of  the  deed  could  not  be  defeated  by  such  a  subter- 
fuge. 

The  only  difference  between  the  supposed  case  and  that  under  con- 
sideration is  the  depth  of  the  lot  in  question,  and  that  can  make  no 
possible  difference  as  to  the  principle  to  be  applied.  "The  primary  rule 
of  interpretation  of  such  covenants  is  to  gather  the  intention  of  the 
parties  from  their  words,  by  reading,  not  simply  a  single  clause  of 
the  agreement,  but  the  entire  context,  and,  where  the  meaning  is 
doubtful,  by  considering  such  surrounding  circumstances  as  they  are 
presumol  to  have  considered  when  their  minds  met."  Kitching  v. 
Brown,  180  N.  Y.  427,  78  N.  E.  241,  70  L.  R.  A.  742.  We  think  it 
was  clearly  the  intent  of  the  parties  to  the  original  deed  to  secure 
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this  open  space  of  25  feet  between  the  house  and  street  line,  and  it 
is  the  duty  of  the  court  to  enforce  that  agreement  for  the  benefit 
of  every  lot  owner  who  may  have  acquired  title  from  or  through  the 
Thome  &  Angell  deed. 

It  is  further  contended  the  defendant  that  the  plaintiff  ought 
not  to  be  permitted  to  restrain  the  defendant,  because  she  herself  has 
violated  the  building  restrictions  relied  on.  This  alleged  violation 
consists  in  the  fact  that  the  steps  to  plaintiff's  house  project  a  few 
feet  into  the  restricted  space.  They  project  about  4  feet  into  the 
25-foot  space.  We  do  not  think  such  steps  can  be  fairly  said  to  be 
a  part  of  the  house.  It  was  held  in  the  case  of  Ogontz  Land  Co.  v. 
Johnson,  168  Pa.  178,  31  AU.  1008,  that  while  a  veranda  is  a  part  of 
a  house,  within  the  meaning  of  a  restriction  of  this  kind,  yet  steps  or 
ornamental  projections  are  not  -nolations  of  such  restrictions.  There 
was  certainly  no  substantial  violation  of  the  btdlding  restrictions  by 
the  plaintiff,  and  equity  will  prevent  substantia!  violation  by  a  de- 
fendant, even  though  the  plaintiff  may  have  been  guilty  of  some 
unsubstantial  violation  on  his  part  McGuire  v.  Caskey,  62  Ohio  St 
419,  67  N.  E.  53. 

It  is  also  claimed  that  others  have  not  fully  observed  the  restric- 
tions, and  that  therefore  the  court  ought  not  to  enforce  against  the 
defendant  The  sti^lated  facts  do  not  disclose  any  change  in  the 
character  of  the  neighborhood.  It  remains  a  most  desirable  resi- 
dence section  of  the  city,  and  the  cases  hold  that  equity  will  enforce 
building  restrictions,  unless  there  has  been  such  a  change  in  the 
neighborhood  that  the  original  purpose  and  design  of  the  covenants 
have  been  broken  up  and  the  reason  for  enforcing  them  ceased  to 
exist  Columbia  v.  Thacher,  87  N.  Y.  311,  41  Am.  Rep.  366.  And 
this,  although  there  have  been  violations  by  others.  Zipp  v.  Barker, 
40  App.  Div.  1,  67  N.  Y.  Supp.  569;  McDonald  v.  Spang  (Sup.)  105 
N.  Y.  Supp.  617. 

We  think  the  plaintiff  entitled  to  a  decree  permanently  enjoining 
the  defendant  from  the  erection  of  the  building  complained  oL  So 
ordered,  with  costs. 


(57  Hlflc.  Rep.  340.) 

WOOD  T.  PLATT. 
(Snprane  Ooart,  Special  Term,  New  York  Ooontr.  December,  1907J 

DIVOBCB— 188018  VOB  JUBT. 

Where  the  only  taae  raised  by  the  pleadings  in  an  action  for  divorce 
1b  a  Question  of  marriage  of  the  parttei^  It  camiot  be  sabudtted  to  a  jury. 

Action  by  Mae  C.  Wood  against  Thomas  C.  Piatt.  Motion  for  an 
order  framing  issues  and  directing  trial  by  jury.  Denied. 

Joseph  Day  Lee,  for  the  motion. 

O'Brien,  Boardman,  Piatt  &  Dunning  (John  B.  Stanchfield,  of  coun- 
sel), opposed. 

SEABURY,  J.  The  onl^  issue  raised  by  the  pleadings  in  this  ac- 
tion is  whether  the  "plaintiff  was  married  to  defendant  on  or  about 
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November  9,  1901.  at  the  Fifth  Avenue  Hotel,  in  the  city  and  bounty 
of  New  York."  There  is  no  audiority  for  the  submission  of  this  issue 
to  a  jury  upon  this  motion*  and  the  practice  of  submitting  any  issue 
other  than  tliat  of  adultery  to  a  jury  in  an  action  of  this  character  has 
been  distinctly  disapproved  by  the  Af^Ilate  Division  of  this  Depart- 
ment. Bush  V.  Bu^  103  App.  Div.  588,  93  N.  Y.  Supp.  169 ;  Pack- 
ard v.  Packard,  88  App.  Div.  339,  84  N.  Y.  Supp.  1090;  Wilcox  v. 
Wilcox,  116  App.  Div.  423, 101  N.  Y.  Supp.  828. 
Motion  denied. 


OOUBT»— MUKIOIPAL  COUBTS— NlW  TBUI<— FBOOBEDINQS  TO  PBOCUBB— OaBI. 

Under  Municipal  Oonrt  Act.  Laws  1902,  p.  1568,  c.  680,  |  2S6,  provld- 
tag  tbat  tbe  court  may  grant  or  deny  a  motton  for  new  trial  on  tbe 
KTonnd  of  fraud  or  newly  discovered  evidence,  and  tbat  fnnn  the  ordw 
an  appeal  will  lie,  an  order  srantliv  a  new  trial,  not  made  upon  a  case 

settled.  Is  void. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Margaret  A.  Rhodes  a^nst  the  Union  Railway  Ccnn- 
pany.  From  an  order  granting  a  motion  to  set  aside  a  verdict  entered 
m  nvor  of  defendant,  and  ordering  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence,  defendant  appeals.  Order  reversed,  and  judg- 
ment reinstated. 

See  52  Misc.  Rep.  501,  102  N.  Y.  Supp.  510. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

Jamet  I*.  Quackenbush  (William  E.  Weaver,  of  counsel),  for  appel- 
lant. 

Tiemey  &  Conlon  (Frank  I.  Tiemey,  of  counsel),  for  respondent. 

PER  CURIAM.  The  order  appealed  from  was  made  upon  a  mo- 
tion pursuant  to  section  255  of  the  Municipal  Court  act  (Laws  1902. 
p.  1563,  c.  580),  upon  the  pleadings,  a  portion  of  the  testimony,  and  af- 
fidavits, on  the  ground  of  newly  discovered  evidence,  and  because  of 
fraud.  Under  the  decision  of  this  court  in  Altmark  v.  Haimowitz,  65 
Misc.  Rep.  195,  105  N.  Y.  Supp.  206,  the  order  of  the  court  below,  not 
having  been  made  upon  a  case  settled,  was  improper,  and  therefore 
should  be  reversed,  and  the  judgment  reinstated. 

Order  reversed,  with  costs,  and  judgment  reinstated. 


AnoBiiBT  AHD  C!uxHT-C<niFunA.TXOH-^KnLiHBnT  OF  Aonov. 

Where  a  cause  at  action  Is  aflslsned  and  then  settled  by  the  assignee^ 

and  the  Jadgmoit  In  the  acdon  satisfied  on  settlement  by  the  assignee, 
the  aatlafactloo  will  not  be  set  aside  at  the  instance  of  plalntlfTs  atttH^- 
neya,  onployed  1^  the  assignor,  the  beneficial,  though  not  tbe  nominal. 


BH0DE8  T.  UNION  BT.  GO. 
(Supreme  Court  Appellate  Term.  March  5,  190&) 


In  tm  OOODAIilD  et  aL 
(Sopreme  Ooort,  Appellate  Term.  Bfardi  190a) 
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plaintiff,  to  permit  tbem  to  enforce  tbsAr  claim  for  eerrlcMk  wliere  tbeir 
rights  In  collecting  their  conmauutlm  from  tbe  assignor  were  not  preju- 
diced. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Application  by  Wilbur  C.  Goodale  and  others  to  set  aside  satisfac- 
tions of  judgment  and  to  permit  the  issuance  of  execution  for  payment 
of  services  and  attorney's  liens.  Fnxn  an  order  denying  &e  applica- 
tion, petitioners  appeal.  Aflfirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOPF  and 
MacLEAN,  JJ. 

Goodale,  Files  &  Reese^  for  affiants. 
Isidore  Hershfield,  for  respondents. 

BISCHOFF,  J.  Granting  that  the  settlement  of  the  actions  and 
the  satisfaction  of  the  judgments  by  the  ncnninal  plaintiff  was  a  fraud 
upon  his  assignor,  and  that  there  is  a  fair  suggestion  of  bad  faith  upon 
the  defendants'  part,  still  the  denial  of  the  application  to  set  aside  the 
settlement  made  at  the  instance  of  the  plaintiff's  attorneys  of  record 
was  a  proper  exercise  of  discretion.  The  papers  before  tiie  court  be- 
low left  no  doubt  of  the  fact  that  these  attorneys  were  retained  by 
and  performed  their  services  for  the  plaintiff's  assignor,  whose  sol- 
vency was  undisputed  and  against  whom  their  actual  claim  for  com- 
pensation existed  and  still  exists.  It  may  well  be  that  this  assignor, 
Fusco,  was  hardly  treated,  and,  of  course,  if  there  was  a  collusive  set- 
tlement in  actual  fraud  of  his  rights,  he  has  his  remedy  against  the  de- 
fendant ;  but  the  attorneys  are  in  no  position  to  insist  upon  the  protec- 
tion of  their  lien  by  summary  order,  smce  the  fact  of  prejudice  of  their 
rights  in  the  matter  of  collecting  payment  for  their  services,  an  ele- 
ment essential  to  the  application  (Poole  v.  Belcha,  131  N.  Y.  200,  30 
a.  E.  S3)  does  not  exist. 

Order  affirmed,  with  $10  costs  and  disbursements.  All  concur. 


WALSH  V.  RICHMOND  LIGHT  &  R.  00. 
ISopmne  Oonrt,  Appellate  DlTlslon,  Second  Deparbnoit  Febnuiy  281  lOOS.) 

1.  DaIUOKB— EVIDUTCE  WiTHin  COKFLAIRT. 

A  complaint  which  ipedflee  aereral  parts  of  the  body  In  which  plain- 
tiff was  Injored,  and  adds  the  phrase  "and  other  parts  of  her  body,"  Is 
safflcient  to  admit  evidence  of  derangement  of  and  blood  ciots  In  tbe 
ttterus,  and  dizziness  as  caused  by  the  Injorlcs. 

2.  OuaiKBS— INJUBXZS  TO  PASSEnOBB— SVIDZNCE. 

In  an  action  against  a  street  car  company  for  injnrles  to  a  passenger, 
resulting  from  a  trench  In  the  street  at  which  a  car  was  negligently 
■topped,  evidence  that  the  tmcta  was  iu>t  dug  by  defendant,  but  by  a  gu 
company,  Is  Immaterial. 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  Charlotte  W.  M.  Walsh  against  the  ^chmond  Light  & 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 
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Appeal  tlie  defendant  from  a  Judgment  for  tbe  plalntUf  enterad  upon  a 
verdict  of  a  Jury  rendered  at  tbe  lUctimond  Trial  Term. 

This  la  an  action  for  damages  for  n^llgence  by  a  street  car  company,  nie 
Injuries  are  alleged  by  the  complaint  aa  follows : 

"PlalntUt  was  greatly  braised,  wounded  and  injured  In  her  ves,  tiead, 
splne^  Bide,  bade,  sbooldext,  heart,  arms  and  other  parts  of  her  body,  and 
her  nervous  system  was  greaUy  shocked,  from  which  mjurles  she  became  and 
continues  to  be  alA,  sore,  lame  and  disordered,  and  suffered  and  still  suffers 
great  pain  and  dlstr^ ;  that  by  reason  thereof  she  lost  tm  pounds  In  weight 
within  the  period  of  two  weeks  thereafter,  and  was  unable  to  deep  on  ac- 
count of  the  pains;  that  progressive  deterioration  of  her  eyesight  developed 
therefrom  and  continued,  and  that  said  injury  to  her  ^ee  ls»  at  she  is  In- 
formed and  believes,  permanent." 

Argued  before  T^NKS,  HOOKER,  GAYNOR.  RICH,  and  MILL- 
ER, JJ. 

John  J.  Kenney^  for  appellant 
Frank  W.  Hubby,  Jr.,  tor  respondent 

GAYNOR,  J.  The  car  was  stopped  on  the  plaintiff's  request  to  let 
her  off.  Instead  of  stopping  at  the  crossing,  it  went  beyond.  There 
was  a  trench  alongside  the  track  five  or  six  feet  deep  and  about  three 
feet  wide.  It  had  been  dug  about  a  week  before.  At  the  crossing  the 
trench  was  boarded  over.  It  was  a  dark  place.  The  plaintiff  stepped 
from  the  car  step  right  into  the  trendi  and  fell  to  the  bottom  of  it 

The  principal  point  of  the  appellant  is  that  it  was  error  to  pern\it 
the  plaintiff  to  prove  derangement  of  and  blood  clots  in  the  uterus  and 
dizziness  as  caused  by  the  accident,  on  the  ground  that  they  were  not 
embraced  in  the  comj^aint  But  the  a>mplaint  not  only  specifies  sev- 
eral parts  of  the  body  in  which  the  plaintiff  was  injured,  but  adds  the 
general  and  comprehensive  phrase,  "and  other  parts  of  her  body." 
Where  a  complaint  specifically  enumerates  certain  injuries  only,  it 
excludes  all  other  injuries,  but  when  instead  of  so  limiting  it  alleges 
injuries  in  general  terms  it  includes  all  injuries.  The  complaint  here 
by  its  general  allegaticm  embraced  all  of  the  plaintiff's  injuries^  and 
hence  all  of  the  consequences  that  would  naturally  ensue  from  them. 
The  plaintiff  had  a  hemorrhage  of  the  womb  from  her  injuries  the 
night  of  her  hurt,  and  it  was  proper  to  trace  the  injury  to  her  womb 
trough  all  of  its  subsequent  course.  And  it  is  difficult  to  see  why  it 
is  objected  that  evidence  of  dizziness  from  the  injury  to  the  head  was 
not  relevant  and  material.  It  was  not  error  to  exclude  as  immaterisd 
evidence  that  the  trench  was  not  dug  by  the  defendant  but  by  a  gas 
company,  for  without  dispute  the  defendant's  employes  knew  it  was 
there,  and  tiierefore  tiieir  duty  of  care  in  respect  of  it  was  the  same 
as  though  the  defendant  had  dug  it. 

The  judgment  should  be  affirmed. 

Judgment  and  order  afflrmed,  with  cotta.  AU  eancoft 
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WBI/rMAN  et  aL  V.  KOTLAB. 

{Sopreme  Oonrt,  Ai^Uate  DItIbIod,  Second  Departmeut  Febrnaty  28,  1908.) 

PmtnmPAL  and  Agent— Proot  of  Rxlatior— Agbnt's  Deoi.autioii. 
Agency  cannot  be  proved  by  declarations  of  the  agent 
[Ud.  Note.— For  cases  In  pointy  see  Oeat  Dig.  vol.  40,  Principal  and 
Agent,  I  40.] 

Hooker,  J.,  tfawntlng. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  Samuel  Weltman  and  another  against  Louis  Kotlar. 
From  a  judgment  for  plaintiffs,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  WOODWARD,  JENKS,  HOOKER.  RICH,  and 
GAYNOR,  JJ. 

Max  Salomon,  for  appellant 

Stone  &  Chugerman,  for  respondents. 

PER  CURIAM.  The  plaintiffs  have  recovered  a  judgment  for  tise 
and  occupation  of  certain  premises.  Rothenberg  was  the  original  ten- 
ant of  the  premises  as  a  shopkeeper,  and  the  theory  of  the  plaintiffs  is 
that  the  defendant  took  his  place.  There  is  no  proof  of  any  dealings  of 
any  kind  between  the  plaintiffs  and  the  defendant;  but  the  plaintiffs 
rely  upon  certain  declarations  made  to  their  agent  by  Rothenberg  as 
to  his  agency  for  the  defendant  and  his  promise  as  sudi  ^nt  But 
agency  cannot  be  proved  by  the  declarations  of  die  agent,  and  the  de- 
fendant's objecticxi  and  exception  to  this  testimony  was  weU  taken. 

The  i^intiffs  insist^  however,  that  this  testimony  was  made  compe- 
tent because  they  read  in  evidence  a  certain  agreement  of  record  be- 
tween Rothenberg  and  the  defendant,  whereby  such  agency  was  es- 
tablished. But  the  agreement  must  be  read  as  a  mortgage  of  the 
stock  in  trade  of  Rothenberg  as  security  for  a  loan,  with  the  further 
provision  that  Rothenberg  may  continue  his  business,  sell  the  stock, 
account  therefor,  and  deduct  a  certain  amount  weddy  from  the  sales 
for  his  Mving  expenses.  It  is  true  that  the  a^^eement  contains  a  pro- 
vision that  me  mortgagee  at  any  time  may  go  into  possesuon;  but  the 
proof  is  not  sufficient  to  establish  that  the  defendant  ever  went  into 
possession  so  as  to  become  liable  to  the  plaintiff  for  use  and  occupati(»i 
of  the  premises. 

For  these  reasons,  the  judgment  must  be  reversed,  and  a  new  trial 

be  ordered,  with  costs  to  abide  the  event 

HOOKER,  J.,  dissents. 


KBBMAN  T.  ICCADAUS  ft  OABTWRIGHT  BLKVATOR  CX>.  et  aL 

(Stvreme  Gonrt,  Trial  Term,  Mev  YoA  Oninty.  Febmary  27,  1908.) 

MAfltn  AKD  Skbtaitt— FnsoNAL  IHJVUBB— Res  Ipsa.  Loquitub. 

That  plaintiff  refused  to  work  near  a  defective  machine  unless  It  was 
stopped  and  r^lred,  and  tbat  tbe  machine  was  stopped  by  an  antborlsed 
representative  of  the  defendant  while  plaintiff  repaired  It,  and  that  It 
saddenly  started  vgh  Injuring  plaintiff,  was  sufficient  to  sbow  a  prima 
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fade  Ilat>Ult7  of  the  defendant  on  fbe  gronna  at  neglifance^  under  tbe 
doctrine  of  m  tpu  loanltnr. 

pBd.  Notftr-Vor  cues  tai  point  M  OMt        toL      Muter  and  Oerr- 
mat,  I  &66b] 

Action  by  Bernard  Keenan  against  the  McAdanu  &  Cartwright  Ele- 
vator Company  and  another  for  personal  injuries.  Certain  motions  of 
defendant  Bloomingdale  denied. 

Sidney  J,  Cowen,  for  plaintiff. 

Butler,  Notman  &  Minder,  for  defendant  McAdama  &  Cartwright 
Elevator  Co. 
Carl  S.  Petrasch,  for  defendant  Bloomingdale. 

FORD,  J.  Although  plaintiff  failed  to  prove  the  spedfic  acts  of  neg^ 
ligence  alleged  in  his  complaint,  yet  upon  the  trial  counsel  for  the  de- 
fendant Bloomingdale  expressly  waived  any  objection  upcm  that  score. 
Plaintiff  did  proceed  with  his  proof  along  the  lines  of  his  pleading  so 
far  as  to  make  a  case  for  the  jury,  in  my  (pinion,  under  tiie  doctrine 
of  res  ipsa  loquitur.  The  jury  were  warranted  in  finding  that  plain- 
tiff refused  to  work  near  Ae  machine  which  caused  the  accident  un- 
less it  were  stopped ;  that  the  chief  engineer,  the  authorized  representa- 
tive of  the  defendant  Bloomingdale,  who  had  exclusive  and  entire  (X)n- 
trol  of  the  madiine  and  the  extensive  plant  of  which  it  formed  a  part; 
undertook  to  stop  tihe  machine  while  plaintiff  did  Ae  work  near  it; 
that  the  hour  was  agreed  upon  with  plaintiff  at  which  the  machine 
should  stop,  and  in  fact  did  stop,  to  enable  plaintiff  to  do  the  work 
in  safety ;  that  plaintiff  did  go  to  work  at  or  shortly  after  the  hour 
stated,  with  the  machine  in  a  staticHiary  condition;  and  that  while  he 
was  working  with  one  foot  oa  the  machine  it  suddenly  started  and  in- 
jured him.  I  take  the  opinion  by  Chief  Tuitice  CuUen  in  Griffen  v. 
Manice,  166  N.  Y.  188,  fi9  N.  E.  925,  52  L.  R.  A.  922,  82  Am.  St. 
Rep.  630,  to  be  the  latest  authoritative  discussion  of  the  general  prin- 
ciples which  govern  the  application  of  the  rule  in  question.  Its  a.pp\i- 
cation  ^ould  not,  of  course,  be  extended,  and  should  be  made  with 
great  care,  yet  when  a  case  is  presented  which  clearly  calls  for  its 
application  the  court  should  not  hesitate  to  apply  it.  I  believe  this 
to  be  such  a  case. 

The  motions  of  the  defendant  will  therefore  be  denied. 


MITOHBIX  T.  OBNTBAL  MINES  DSIVBLOPMENT  CO: 
(Supreme  Coart,  Appellate  IMvlalon,  Flnt  Departmoit   WtlbniaTf  21,  190&) 

DlSOOTEBT— BXUaNATlOH  BlFOBB  TRUIt-AFTIDATIT. 

Code  ClT.  Proc.  I  872,  prorldes  that  a  party  to  an  action  who  desires  to 
examine  hla  adversary  shall  show  by  affldarlt  the  nature  of  the  action, 
tbe  substance  of  tbe  jadgment  dunanded,  and  that  the  testimony  of  the 
party  sought  to  be  examined  Is  material  and  necessary.  An  affldaTlt  al> 
leged  that  the  action  was  brought  to  procure  the  cancellation  of  plain- 
tiff's request  for  allotment  of  shares  of  corporate  stocft,  and  fttr  the  re- 
tom  of  money  paid  on  account  thereof,  and  that  tbe  request  was  based  up- 
on certain  represratatlona  made  to  him.  It  then  alleged  np<m  Information 
and  btflef  that  "the  statemokts  and  representations  by  wbidi  plaintiff  wos 
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ud  Its  Nev  Tork  BUt«  Reporter 

Induced  to  make  tbe  request  •  *  •  and  the  terms  and  conditions  on 
wbieb  BQcb  request  was  In  fact  made  by  bim  bare  not  beea  kept  *  *  * 
by  defendant,  but  that  tbe  same  hare  been  violated  *  *  *  In  rarlous 
Important  and  esaentlal  particulars."  Held  th&t,  this  beinf  a  sener«l 
allegation  on  Information  and  belief  wltbont  stating  tbe  source  of  tbe  tn- 
formatloii  or  tbe  gronnd  at  the  belief  and  wltbont  stathv  wbicli  of  tbs 
representations  were  not  compiled  wltb,  it  was  insufficient  to  Jnstt^  an 
order  for  defendant's  eaumlnation. 
[Ed.  Not&— For  cases  In  point;  see  Cent  Dig.  roL  16,  Dlacoverj.  $  Vkl 

Appeal  from  Special  Term. 

Action  by  George  Mitchell  against  the  Central  Mines  Development 
Company.  From  an  order  denying  a  motion  to  vacate  an  order  di- 
recting uiat  defendant  be  examinedby  plaintiff  to  obtain  information 
for  the  purpose  of  drafting  his  complaint,  defendant  appeals.  Re- 
versed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  HOUGHTON,  JJ. 

Franklin  Pierce,  for  appellant. 
D.  W.  Armstrong,  for  respondent 

INGRAHAM,  J.  Under  section  872  of  the  Code  of  Civil  Pro- 
cedure it  is  essential  that  a  party  to  an  action  who  desires  to  examine 
his  adversary  should  show  by  the  afhdavit  the  nature  of  the  action, 
the  substance  of  the  judgment  demanded,  and  that  the  testimony  of 
the  party  sought  to  be  examined  is  material  and  necessary  for  the 
party  making  such  application  and  for  the  prosecution  or  defense  of 
such  action.  The  plaintiff,  as  a  compliance  with  these  requirements, 
presented  to  the  court  ah  affidavit  which  alleged  that  the  action  was 
brought  to  procure  the  cancellation  of  plaintiff's  request  for  an  al- 
lotment of  shares  in  the  defendant  corporation,  and  for  the  return 
of  the  sum  of  f2,000  paid  on  account  thereof ;  that  in  the  month  of 
December,  1906,  or  early  in  the  year  1907,  plaintiff  requested  the 
directors  of  the  defendant  corporation  to  allot  to  him  10,000  shares 
•of  the  said  defendant  company  of  the  par  value  of  £1  each;  that 
the  plaintiff  has  no  knowledge  as  to  whether  such  allotment  was 
«ver  formally  made  and  the  number  of  shares  set  apart  to  and  for 
him ;  that  tUs  request  was  based  upon  certain  representations  made 
to  him  as  to  the  affairs  of  the  company;  and  that  by  reason  of 
these  statements  and  representations,  and  in  reliance  thereon,  the 
plaintiff  was  induced  to  make  his  request  for  the  allotment  of  said 
■shares.  The  affidavit  then  alleges  upon  information  and  belief  that : 

"Tbe  statements  and  representations  by  which  plaintiff  was  Induced  to 
make  the  request  for  tbe  allotment  of  the  said  shares,  and  the  terms  and  con- 
■dltlons  on  wblcb  said  request  was  In  fact  made  by  blm,  bare  not  been  kept, 
performed,  and  observed  bj  the  defendant,  but  the  same  lure  been  violated, 
broktti,  and  dlsregaxded  in  various  Important  and  essential  particulars;  bat 
neitiier  plaintiff  nor  d^n«it  has  sufficient  knowledge  or  InAwmation  In  re> 
■gard  tliweto  to  set  up  In  the  complaint  herein  tbe  facts  toudiing  the  said 
breach,  violation,  and  disregard  of  the  said  terms,  conditions,  statements, 
and  repres«itati(His  as  fully  and  definitely  as  it  Is  necessary  should  be  dons 
In  order  to  properly  and  adequately  state  plaintiff's  cause  of  action  herdn." 

The  affidavit  is  not  made  by  the  plaintiff,  but  by  the  plaintiff's 
attorney,  and  this  is  the  only  allegation  as  to  the  falsity  of  the  rep- 
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resentations  by  which  the  plaintiff  was  induced  to  make  the  request 
for  an  allotment  of  shares  of  stock  of  the  defendant  corporation. 

We  think  this  is  insufficient  to  justify  the  court  to  require  the  de- 
fendant to  be  examined  to  enable  the  plaintiff  to  prepare  the  com- 
plaint. There  is  a  general  allegation  on  information  and  bdief 
without  stating^  the  source  of  the  information  or  the  grounds  of  the 
belief,  and  without  stating  which  of  the  representations  were  not  com- 
plied with.  Upon  this  affidavit,  as  it  stands,  there  is  no  proof  that 
the  plaintiff  has  any  cause  of  action,  nor  is  any  fact  stated  from 
which  the  court  can  ascertain  that  the  examination  would  be  material 
and  necessary  for  the  plaintiff  in  the  prosecution  of  the  action.  To 
justify  an  order  for  the  examination  of  a  party  before  the  service  of 
the  cbmplaint,  the  essential  requirements  are  that  the  facts  which 
appear  by  the  affidavits  show  that  plaintiff  has  a  cattse  of  action,  and 
that  the  examination  of  the  adverse  party  is  necessary  to  enable  the 
plaintiff  to  prepare  the  complaint.  A  mere  conclusion  or  allegation 
upcm  information  and  belief  without  stating  the  sources  of  the  in- 
formation or  the  grounds  of  the  belief  is  not  sufficient,  and,  as  the 
plaintiff  in  this  case  fails  to  state  the  facts  upon  which  he  bases  his 
allegation  that  these  statements  and  representations  that  were  mad^ 
to  induce  him  to  request  an  allotment  of  the  stock  were  untrue,  he 
was  not  entitled  to  an  order  for.  the  examination  of  the  defendant. 

It  follows  that  the  order  appealed  from  must  be  reversed  with  $10 
costs  and  disbursements,  and  the  motion  to  vacate  the  order  for  the 
examination  of  the  defendant  granted,  with  $10  costs.   All  concur. 


80HLB0BI.  T.  ROMAN  CATHOLIC  OHIJRCH  OF  THE!  MOST  HOLY 
TBINITT.  IN  MONTROSD  ATE.,  BBOOELTN. 

(SnprenM  Court,  AKWlIate  Division,  Second  Department  February  28,  1906.) 

DzaMxu&L— ToLunuBT  DinciBu]>-ConDmoKS. 

An  aetlm  to  declare  tnvalld  certain  derlsea  4m  tbe  groond  that  d^end- 
ant,  a  ^urdi,  received  more  than  one-half  the  deoedenfs  estate,  may  be 
dlmlssed  by  plaintiff  ex  parte  upon  payment  of  usoal  taxable  coats,  not- 
withstanding Code  OlT.  Ptoc.  |  S268.  providing  that  in  a  difficult  or  extra- 
ordinary case,  where  a  defense  has  been  Interposed,  the  court  may  in  Its 
discretion  award  to  any  party  a  further  sum,  etc.,  alnce  no  Interest  of  de- 
fendant la  dianged  by  the  bringing  of  the  action  or  by  Its  withdrawal, 
and  the  court  has  no  1^1  discretion  to  exercise. 

[Ed.  Notb— For  cases  In  point,  see  Gent  Dig.  voL  17,  Dismissal  and 
Nonsuit;  H  681  72.] 

Appeal  from  Special  Term. 

Action  by  Joseph  Schlegel  against  the  Roman  Catholic  Church 
of  the  Most  Holy  Trinity,  in  Montrose  Avenue,  Brooklyn.  From 
an  order  permitting  plaintiff  to  discontinue  the  action  only  upon 
payment  of  an  allowance  in  addition  to  taxable  costs,  plaintiff  ap- 
peals.   Modified  and  affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR. 
and  RICH,  JJ. 
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James  E.  Finegan,  for  appellant. 
John  F.  Carew,  for  Kspondent 

WOODWARD.  J.  The  i^aintiff  brought  an  action  the  purpose 
of  which  was  to  declare  invalid  certain  devises  to  the  defendant  in 
'  the  last  will  and  testament  of  tiie  late  Adam  Schlegel ;  it  being  al- 
leged that  the  defendant  received  more  than  one-half  of  the  estate 
of  deceased,  in  violation  of  the  provisions  of  chapter  360,  p.  594,  of 
the  Laws  of  1863.  The  pleadings  arc  not  set  forth  in  the  record 
before  us;  but  the  action  was  apparently  an  ordinary  action  un- 
der the  statute,  involving  no  difficult  questions  of  law.  llie  de- 
fendant put  in  an  answer,  making  a  general  denial  of  the  cause  of 
action  set  up  by  the  plaintiff.  Neither  party  noticed  the  case  for 
trial.  With  the  case  in  this  situation  the  plaintiff  moved,  on  notice, 
to  discontinue  the  action.  This  motion  was  opposed  by  defendant's 
counsel,  who  made  an  affidavit  in  substance  as  follows: 

"John  r.  Carew,  being  duly  sworn.  Bays:  I  am  one  of  the  defendant's  at- 
torneys. I  spent  fonr  days'  time  and  $2S  In  disbursements,  car  fares,  fees, 
etc  in  Investigating  this  complaint  The  interest  demanded  In  the  complaint, 
I  believe  ttom  such  Investigation,  would  amount  to  at  least  $8,000.  I  ask 
that,  if  the  plaintiff  be  aUowed  to  dIscoDtiime,  It  be  tm  coodltloD  that  he  pay 
an  allowance  of  $160." 

The  learned  court  at  Special  Term  granted  the  motion  to  discon- 
tinue upon  the  payment  of  costs,  wiui  an  additional  allowance  of 
$75,  and  the  plaintiff  appeals  from  so  much  of  the  order  as  grants 
the  additional  allowance  and  denies  the  motion  in  defa"1t  of  pay- 
ment of  such  sum. 

The  order  appealed  from  should  be  modified,  by  permitting  the 
plaintiff  to  discontinue  upon  the  payment  of  the  taxable  costs,  with- 
out the  extra  allowance.  "Ordinarily,"  say  the  court  in  Matter  of 
Petition  of  Butler,  101  N.  Y.  307,  309,  4  N.  E.  618,  "a  suitor  has 
a  right  to  discontinue  any  action  or  proceeding  commenced  by  him, 
and  his  reasons  for  so  dcMng  are  of  no  concern  to  the  court.  A 
party  should  no  more  be  compelled  to  continue  a  litigation  than 
to  commence  one,  except  where  substantial  rights  of  other  parties 
have  accrued,  and  injustice  will  be  done  to  them  by  permitting  the 
discontinuance.  In  such  a  case,  through  the  control  which  the  court 
exercises  over  the  entry  of  its  order,  there  is  discretion  to  refuse; 
but  where  there  are  no  such  facts,  and  nothing  appears  to  show  a 
violation  of  the  right  or  interest  of  the  adverse  party,  the  plain- 
tiff may  discontinue,  and  a  refusal  of  leave  becomes  merely  arbi- 
trary, and  without  any  basis  upon  which  discretion  can  exist"  All 
that  appeared  here  was  that  the  plaintiff  had  commenced  an  action 
by  the  service  of  a  summons  and  complaint,  that  the  defendant  had 
put  in  a  general  denial,  and  that  the  plaintiff  had  moved  to  dis- 
continue. There  was  no  interest  of  the  defendant  changed  by  the 
bringing  of  the  action,  or  by  its  withdrawal.  It  had  taken  under  a 
will.  Its  right  to  take  the  property  was  secure,  unless  it  was  con- 
tested; and  the  plaintiff  elected  to  withdraw  his  contest.  He  had 
a  perfect  right  to  do  this  ex  parte,  upon  the  payment  of  the  taxable 
costs.  The  court  had  no  lawful  discretion  to  exercise  in  the  matter, 
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and  it  could  not,  therefore,  impose  terms.  Where  the  motion  is 
addressed  to  the  favor  of  the  court,  where  there  are  equitable  rea- 
sons why  the  plaintifiF  should  not  be  permitted  to  withdraw,  the 
court  may,  undoubtedly,  impose  any  conditions  it  may  deem  proper 
(Matter,  etc.,  Waverly  Waterworks  Co,,  85  N.  Y.  479,  482);  but, 
where  liiere  is  no  discretion  to  be  exercised,  the  court  has  no  au- 
thority to  name  other  conditions  than  the  payment  cA  the  taxable 
costs  up  to  the  time  of  the  discontinuance. 

It  is  true  that  it  was  held  in  Kilmer  v.  Evening  Herald  Co.,  70 
App.  Div.  291,  75  N.  Y.  Supp.  243,  that  an  additional  allowance,  in 
a  difficult  and  extraordinary  case,  might  be  imposed  where  there 
was  no  trial;  but  in  that  case  the  action  was  on  the  calendar  for 
the  trial  term  when  the  motion  was  made,  and  the  court  imposed 
the  condition  that  the  plaintiff  should  pay  an  additional  allowance 
of  $225.  It  appeared  that  the  questions  presented  in  the  case  were 
difficult,  and  called  for  more  investigation  than  ordinary  in  prepa- 
ration for  trial,  and  that  expert  counsel  had  been  retained  by  both 
parties  to  assist  the  attorneys  of  record.  This  might  give  some  eq- 
uitable rights  to  the  defendant  which  would  justify  the  allowance. 
If  it  depended  upon  the  rule  laid  down  in  section  3253  of  the  Code 
of  Civil  Procedure,  so  far  as  the  court  has  pointed  out,  there  was 
no  ground  for  the  allowance  under  the  recent  rulings  of  the  Court 
of  Appeals  in  Standard  Trust  Company  v.  N.  Y.  C.  &  H.  R.  R. 
R.  Co..  178  N.  Y.  407,  70  N.  E.  926,  and  Campbell  v.  EmsUe,  188  N. 
Y.  509,  81  N.  E.  458.  Whatever  the  facts  may  have  been  in  that 
case,  and  however  well  justified  the  allowance  may  have  been,  there 
are  no  facts  appearing  in  the  record  in  this  case  to  justify  imposing 
a  condition,  other  than  the  payment  of  the  taxable  costs;  and  the 
order  should  be  modified,  as  above  su^^ested,  and,  as  so  modified, 
affirmed. 

Order  modified.  In  accordance  with  opinion  oC  WOODWARD,  J.,  and.  as  so 
modified,  affirmed,  with  $10  costs  fnd  disbursements  to  ^pellant.  All  concur. 


BOSmSTBIN  T.  BOGBL. 

(Sopreme  Ocmrt,  Appellate  DiTlslon,  Second  Departmmt   February  28,  1908.) 

Bbokebs— BxAX,  EarAis— Goinnssion— Bjoht  to. 

Tbat  a  landowner  ranployed  a  broker  to  secare  a  purchaser  for  tbc- 
land,  and  the  broker  procured  a  prospectlre  purchaser  for  $36,000,  $8,000 
cash  and  the  balance  secured  by  mortgage;  that  the  owner  changed  the 
terms  of  sale,  and  Insisted  upon  a  $10,000  cash  payment,  and  Uie  pro- 
qtectlve  purchaser  abandoned  negotiations,  though  be  could  have  made 
the  $8,000  payment ;  and  that  aftrawards  the  broker  procured  another  pro- 
spective purdiaser,  who  was  ready  and  wlllli^  on  the  owner's  terms-— 
shows  the  bnAer's  right  to  the  stipulated  commission. 
tGd.  Note^For  cases  in  ptdnt,  see  Gmt  Dig.  vol.  8,  Broken,  H  04r-96.1 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fourth  Dis- 
trict. 

Action  by  William  Rosenstein  against  Henry  L.  Bogel.  From 
a  judgment  dismissing  the  complaint,  plaintiff  appeaXa.  Reversed, 
and  new  trial  ordered. 
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Areued  before  WOODWARD,  JENKS,  HOOKER,  GAYNOR, 
and  RICH,  JJ. 

Wm.  V.  Zipser,  for  appellant 
Kiendl  Bros.,  for  respondent. 

HOOKER,  J.  The  plaintiff  appeals  from  a  judgment  entered  at 
the  close  of  his  evidence  dismissing  the  complaint.  The  action  was 
for  commissions.  The  proof  offered  tended  to  show  the  employ- 
ment of  plaintiff  to  furnish  a  purchaser  for  defendant's  premises; 
that  the  plaintiff  [M-ocured  a  purchaser  in  the  person  of  one  Kleng, 
who  was  introduced  to  the  defendant  as  a  prospective  purdiaser  of 
the  premises  for  $36,000,  $8,000*  cash  and  the  balance  to  be  secured 
by  a  mortgage  upon  the  property;  that  afterwards  the  defendant 
changed  the  terms  of  the  sale,  and  insisted  on  a  larger  cash  pay- 
ment, equal  to  $10,000;  that  the  proposed  purchaser,  Kleng,  re- 
fused to  make  the  cash  payment  of  $10,000,  and  abandoned  nego- 
tiations with  the  defendant ;  that  the  said  proposed  purchaser,  Klene, 
had  funds  with  which  to  make  the  $8,000  payment ;  that  afterwards- 
the  plaintiff  procured  another  purchaser,  in  the  person  of  one  Sie- 
gel,  who  was  ready  and  willing  to  the  property  on  defendant's 
terms  of  $36,000,  with  a  cash  payment  of  $10,000.  The  rate  of  com- 
mission was  to  be  1  per  cent. 

These  facts  established  a  cause  of  action,  and  plaintiff  was  entitled' 
to  recover  at  the  dose  of  his  case  as  the  evidence  then  stood.  The 
trial  justice  erred  in  dismissing  the  complaint,  and  for  tiiis  error 
the  judgment  of  the  Municipal  Court  must  be  reversed,  and  a  new- 
trial  ordered. 

Judgment  of  the  Mnnldpal  Gourt  leTersed,  and  new  trial  ttdered;  eoats- 
to  abide  the  event  All  ccmcnr.  < 


BOWERS  T.  NORWICH  PHARMAOAL  00. 
^nprane  Court,  Appellate  DItIbIoh,  Third  Department.  January  8,  1906.> 

liASm  AMD  8bBTAN1>— InJITBIU  TO  SkBVAUT— OoHTUBUTOBT  NSQUOBlfOB. 

Evidence  In  an  action  to  recover  for  tbe  deatb  of  an  employfi  con- 
sidered, and  held  to  abow  contributory  negligence. 

[Dd.  Note. — For  cases  in  point  see  Gent  Dig.  voL  84,  ICaster  and  Serv- 
ant H  e87-006L] 

Appeal  from  Trial  Term,  Qienan^o  County. 

Action  by  0sic  Bowers,  as  admmistratrix  of  Francis  J.  TootelV 
against  the  Norwich  Phannacal  C<Mnpany.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

The  action  is  to  recover  damages  for  tbe  n^llgent  killing  by  the  defendant 
of  the  plaintiff's  Intestate.  The  deceased  was  employed  by  tbe  defendant  as 
a  day  laborer  In  the  constrnctlon  of  a  six-story  brick  building.  On  tbe  day 
of  tbe  accident  he  was  engaged  In  ronoving  wbcelbarrow  loads  of  torlA  from 
a  freight  elevator  on  tiie  sixth  floor  of  the  bnilding,  and  wheeling  them  to 
woikmen  at  different  polnto  on  that  floor.  The  devator  wu  operated  an. 
engine  In  the  basement  of  the  bnildii^  which  tnmed  a  drum,  aroond  wUdk 
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a  rope  was  colled,  wblch  passed  over  a  pulley  at  the  top  of  the  elevator  well, 
and  which  was  attached  to  a  rliig  In  the  top  of  the  elevator  frame.  It  was 
the  custom  to  give  signals  by  pulling  a  cord  attached  to  a  bell  when  the  ele- 
vator had  reached  the  proper  floor,  which  served  to  notify  the  engineer  to 
atop  the  elevator.  In  addition  to  the  bell,  there  were  marks  upon  the  rope 
at  two  different  places,  one  Indicating  that  the  elevator  was  at  the  fifth  floor, 
and  one  some  distance  from  It,  Indicating  that,  If  the  engineer  did  not  get  the 
bell  signals,  he  should  stop  the  engloe.  On  the  afternoon  of  the  day  In  qnes- 
tlon,  while  the  elevator  was  moving  up  slowly  with  a  barrow  load  of  brl(^, 
Tootell  Jumped  onto  It  while  It  was  in  motion.  It  continued  moving  up- 
wards to  the  cross-beam,  from  which  It  was  suspended,  the  rope  attached  to 
it  parted,  and  the  elevator  with  him  on  It  fell  to  the  bottom  of  the  well,  and 
he  received  Injuries  from  which  be  died  soon  thereafter.  No  dgnel  was 
given  by  him  or  by  any  one  else  to  stop  the'  elevator.  The  action  Is  brought 
under  the  ^ployers'  liability  act  (cba'pter  600.  p.  1748,  Laws  190^,  as  w«U 
as  under  section  18  of  the  labor  law  (chapter  415,  p.  467,  Laws  1897). 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  and 
COCHRANE.  JJ. 

H.  C.  &  V.  C.  Stratton,  for  appellant 
Kuntzsdi  &  Miller,  for  respondent 

CHESTER,  J.  We  think  this  judgment  cannot  be  sustained  for 
the  simple  reason  that  at  the  time  the  decedent  was  killed  he  was  not 
exercising  due  care  and  diligence.  On  the  contrary,  the  evidence 
clearly  shows  that,  in  violation  of  repeated  instructions  to  him,  he 
jumped  on  the  elevator  while  it  was  in  motion,  and  gave  no  signal  for 
it  to  stop,  which  he  could  readily  have  done  after  getting  on  it,  and 
thus  by  his  own  want  of  care  the  accident  was  caused.  He  was  fully 
informed  as  to  the  manner  of  giving  the  signals  by  means  of  the  cord 
attached  to  the  bell,  and  for  an  hour  before  the  accident  he  alone  had 
given  them.  There  was  no  evidence  in  the  case  tending  to  show  that 
it  was  necessary  for  the  decedent  in  performing  his  work  to  get  on 
the  elevator  while  it  was  in  motion.  The  jury  were  instructed  by  the 
court  that  if  they  found  that  he  was  instructed  not  to  get  on  the  ele- 
vator while  it  was  in  motion,  and  he  violated  that  instruction,  there 
could  be  no  recovery,  and  their  verdict  must  be  for  the  defendant.  The 
court  was  evidently  of  the  impression  that  on  this  branch  of  the  case 
there  was  a  question  for  the  jury,  but  we  fail  to  find  any  conflict  in 
the  evidence.  Several  disinterested  witnesses  testify  that  Tootell  was 
instructed  to  keep  off  the  elevator  while  it  was  in  motion,  and  there 
was  also  a  notice  posted  to  all  the  employ^  to  that  effect,  and  there 
was  no  evidence  to  the  contrary.  It  is  manifest  that  if  these  instruc- 
ti<ms  had  been  followed,  and  Tootell  had  waited  for  the  elevator  to 
stop  before  getting  cm  it  to  remove  the  barrow  of  brick,  he  would  not 
have  been  injured.  Upon  the  evidence  he  was  |fuilty  of  contributory 
negligence  as  a  matter  of  law,  and  the  complamt  should  have  been 
dismissed. 

The  judgment  and  order  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.  All  concur. 

JOHN  M.  KELLOGG,  J.  (concurring^.  The  injury  to  plaintiff's 
intestate  was  caused  by  two  negligent  acts.  First  The  engineer  fail- 
ed to  notice  the  maiic  on  the  rope  which  indicated  that  the  elevator  was 
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at  tiie  fifth  floor,  and  which  was  a  signal  to  him  to  slow  down  ihe  en- 
gine, so  that,  when  the  mark  on  the  rope  for  the  sixtii  floor  arrived,  he 
cotild  shut  off  the  power.  He  failed  to  see  the  first  maiie,  but,  upon 
seeing  the  second,  slowed  down,  instead  of  stoppiz^  the  engine,  think- 
ing that  he  had  arrived  only  at  the  fifth  floor.  He  was  a  co-employ^  of 
the  intestate,  and  was  negligent  in  his  duty  as  such.  He  was  not  neg- 
ligent in  performing  any  duty  of  superintendence.  Second.  Plain- 
tiff's intestate  failed  to  ring  the  bell  which  was  the  signal  to  notify 
the  engineer  that  the  elevator  had  arrived  at  the  sixth  floor.  That 
duty'  rested  upon  him,  and  he  had  been  performing  it  for  some  time 
previous.  No  other  person  present  was  diarged  with  that  duty.  The 
falling  of  the  elevator,  therefore,  resulted  primarily  frmi  his  ncrfi- 
gence.  The  defendant  has  not  been  shown  negligent,  and  the  plaintiff's 
intestate  was  not  shown  free  from  contributory  negligence. 


MILLER  T.  BROOKLYN  HBIQHTS  R.  00. 
(Snpreme  Oonrt  Appellatt  DlvlBlon,  Second  D^rtmait  Febmary  28.  1906.) 

L  OaBBIKBS— Sl-OBBT  R1JI.WAYS— STATnS  AS  "PAasBHGKB"  NOT  LOST. 

Where  a  paeseiiger  on  a  crowded  street  car  alighted  from  the  frtmt 
platform  at  a  transfw  point  to  go  to  the  rear  platform,  where  the  con- 
ductor was  rtandlng,  to  procure  a  transfer,  he  did  not  lose  his  status 
as  a  passenger,  defeating  recovery  from  the  company  for  an  assault  by 
the  motorman  and  the  conductor. 

[Ed.  Note.^7or  cases  In  point,  see  Gent  Dig.  v^.  0,  Oarrlers,  ||  900, 
9B8. 

Var  oOier  definitions,  see  Words  and  Phrases,  vol.  9,  pp.  S318-fi327; 
TOl.  8,  p.  774a] 

&  'SAIfS— ASSADI.T  OH  PASSINOB^UABIUTT. 

In  an  action  against  a  street  railway  company  for  assault  by  Its  em- 
ployes npon  a  passenger,  who  alighted  from  the  ftont  platform  of  a 
crowfled  car  at  a  transfer  point  and  walked  to  ttw  rear  platform  to  pro- 
care  a  transfer,  the  company  may  not  defeat  recovery  because  the  pas* 
senger  falls  to  show  that  the  company  operated  the  car  to  which  he  de- 
sired a  transfer,  on  the  theory  that  he  ceased  to  he  a  passenger  when  be 
alighted,  since  he  was  oitltled  to  be  carried  to  the  end  of  the  line,  or  so 
far  In  that  direction  as  he  saw  flt  to  remain  on  the  car,  and  the  company 
became  an  absolute  guarantor  of  his  satety  against  unJUBtlSiU}le  assault 
by  Its  enq)loy£s  while  tbe  control  of  carriage  was  in  frarce,  aikd  since.  If 
the  conductor  bad  refused  a  transfer,  tbe  passenger  could  have  remained 
on  tbe  car  and  continued  his  ride  to  the  end  of  the  line. 

[Ed.  Not&— For  cases  In  point,  see  Cent  Dig.  vol.  9,  GarrlSES,  ||  1121, 
1128.1 

Appeal  from  Munidpal  Court,  Borough  of  Brooklyn,  Third  Dis- 
trict. 

Action  by  Albert  Miller,  an  infant,  by  Aaron  Miller,  his  guardian 
ad  litem,  against  the  Brooklyn  Heights  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

F.  R.  Stoddard,  Jr.,  for  appellant 
Louis  B.  Brodsky,  for  respondent 
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RICH,  J.  This  is  an  action  broug^ht  to  recover  damages  for  the 
breach  of  an  alleged  contract  to  carry  the  plaintiff  over  its  line  safe- 
ly and  without  insult  or  assault  by  its  empioyis.  On  June  16,  1907, 
the  plaintiff,  with  six  companions,  boarded  one  of  defendant's  cars, 
<^rated  through  Lorimer  street,  in  the  borough  of  Brooklyn,  intending 
to  remain  thereon  until  the  car  reached  Broadway,  and  there  transfer 
to  a  line  operated  through  that  street  to  their  destination.  The  car  was 
crowded,  and  plaintifi  and  his  companions  stood  on  the  front  platform. 
When  the  conductor  reached  them,  one  of  the  party,  Gerhardt,  paid 
him  seven  fores  for  the  persons  in  his  party,  indudb^  plaintiff,  and 
demanded  transfers.  From  tfie  plaintiff's  testimony  it  is  mferaUe  that 
there  seems  to  have  been  some  doubt  in  the  mind  of  the  conductor  as  to 
whether  it  was  his  duty  to  give  the  transfers.  He  said  that  when  the 
car  reached  Broadway  he  would  see  an  inspector,  and  if  the  inspector 
told  him  to  give  the  transfers  he  would  do  so.  When  the  car  reach- 
ed that  point  and  stopped,  plaintiff  alighted  from  the  front  platform, 
passed  to  the  rear  of  the  car,  stepped  upon  the  rear  platform,  where 
the  conducts  was  standing,  and  demanded  a  transfer.  At  that  time  a 
stranger  was  engaged  in  an  altercati(»i  with  the  conductor  regarding 
a  transfer,  and  was  holding  tiie  bell  c(»d.  As  the  plaintiff  made  his 
demand  the  conductor  began  to  strike  the  persons  within  his  reach, 
and  among  others  struck  the  plaintiff  in  the  face,  and  the  motorman  of 
the  car  struck  plaintiff  on  the  head  with  the  controller.  The  appellant 
contends  that  hy  alighting  from  the  car  the  plaintiff  ceased  to  be  its 
passenger,  the  c(Hitract  of  carriage  was  terminated,  and  for  the  as- 
sault thereafter  committed  by  its  emfd(^£s  it  is  not  liable. 

The  evidence  was  sufficient  to  warrant  the  jury  in  finding  that  the 
attempt  made  by  the  plaintiff  to  procure  a  transfer  when  the  car  stop- 
ped at  the  comer  oi  Broadway  was  pursuant  to  &e  prmiise  of  the 
conductor  that  when  the  car  reached  that  point  he  would  see  an  in- 
spector, and,  if  told  by  him  to  give  the  transfers,  he  would  do  so.  By 
stepping  off  the  front  platform  of  the  car  for  the  purpose  of  gomg  to 
the  place  in  Hie  car  where  the  conductor  was  standing,  the  plaintiff  did 
not  lose  his  status  as  a  passenger.  The  car  being  crowded,  he  was  not 
bound  to  force  his  way  inside  the  car  to  reach  the  rear  platform,  but 
had  the  right  to  step  off  the  car  for  tiiat  purpose,  and  in  so  doing  tost 
none  of  his  rights  as  a  passenger.  Parsons  v.  N.  Y.  C  &  H.  R.  R.  R. 
Co..  113  N.  ¥7355,  362,  21  N.  E.  146.  8  L.  R.  A.  683, 10  Am.  St  Rep, 
450;  Zeccardi  v.  Yonkers  Railroad  Co.,  190  N.  Y.  389,  83  N.  E.  31. 

It  is  further  contended  that  because  of  the  absence  of  any  allega- 
tion in  the  complaint,  or  evidence  upon  the  trial,  that  tiie  defendant 
operated  the  Broadway  car  to  which  plaintiff  desired  to  transfer,  it 
had  fully  performed  its  contract  of  carriage  when  it  had  ccmveyed  the 
plaintiff  to  the  point  on  its  line  where  he  would  have  to  leave  the  car 
on  which  he  was  riding  to  take  the  Broadway  car ;  that  in  his  boarding 
the  car  after  he  had  alighted  therefrom  he  was  a  trespasser.  The 
plaintiff  became  a  passenger  of  the  defendant  when  his  fare  was  paid, 
and  was  entitled  to  be  carried  to  the  end  of  its  line,  or  so  far  in  that 
direction  as  he  saw  fit  to  remain  on  the  car,  and  the  defendant  became 
and  was  an  absolute  ^arantor  of  his  safety  against  the  unjustifiable 
assault  of  its  employes  while  such  contract  of  carri^;e  was  in  force. 
108N.T.8^1 
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'  This  contract,  and  the  consequent  duties  of  the  defendant  to  the  plain- 
tiflf  lender  it,  had  not  terminated  when  the  car  reached  the  corner  of 
Broadway.  If  at  that  point  the  conductor  had  refused  to  give  the 
transfer,_it  was  yet  the  right  of  the  plaintiff  to  remain  upon  the  car 
and  continue  his  ride  to  the  termination  of  the  road.  The  assauh  be- 
ing committed  while  the  contract  of  carriage  was  in  force,  the  defend- 
ant was  liable  therefor.  Stewart  v.  Brooklyn  &  Crosstown  R.  R. 
Co.,  90  N,  Y.  688,  43  Am.  Rep.  185 ;  Zeccardi  v.  Yonkers  Railroad 
Co.,  supra. 

The  judgment  mtist  be  affirmed,  with  costs.  All  concur. 


EBLLOOO  T.  GRIFFITHS. 
(Snpreme  Oonrt.  Appellate  DlTtelon,  Second  D^artment   Febraaiy  28,  1908.) 

PLBADINQ— Bill  of  PABTICrDLAB»~WHBN  RBQt7IBKD. 

In  an  action  for  dlssolntion  of  a  partnership  and  an  aocouating.  plain- 
tlflT  partner  wns  Improperly  required  to  furnish  a  bill  of  particulars 
covering  the  allegation  of  talB  complaint  that  defendant  partner  misapplied 
moneys,  and  that  to  conceal  the  fact  he  had  not  balanced  the  hooka  of 
wUlcb  be  bad  always  had  possession,  since,  unless  a  partner  makes  claim 
for  moneys  not  evidenced  by  or  Intelligible  from  the  entries  on  the  books, 
one  partner  has  presumptively  as  much  knowledge  as  the  other. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  30.  Fleadbig,  |  072-1 

■ 

.  Appeal  from  Special  Term,  Nassau  County. 

Action  by  Frederick  H.  Kellogg  against  H.  AVillard  Griffiths. 
From  an  order,  requiring  of  plaintiff  a  bill  of  particulars,  he  appeals. 
Reversed,  and  motion  for  bill  denied. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MIL- 
LER, JJ. 

Frederick  H.  Kellogg,  in  pro.  per. 
Lincoln  B.  Haskin,  for  respondent. 

JENKS,  J.  .This  is  an  appeal  from  an  order  "of  the  Special  Term 
for  a  bill  of  particulars.  The  action  is  brought  to  dissolve  a  part- 
nership of  no  definite  term.  The  plaintiff  complains  that  he  and  the 
defendant  were  to  share  alike  the  receipts  and  the  profits;  that  since 
the  commencement  of  the  partnership  the  defendant  has  from  time 
to  time  applied  to  his  own  use  from  the  receipts  and  profits  of  the 
business  large  sums  of  money  in  excess  of  his  proper  share,  and  "in 
order  to  conceal  the  same  said  defendant,  who  has  always  had  the 
management  of  the  copartnership  books,  has  never  balanced  said 
books";  that  defendant  has  received  the  sum  of  $1,000  over  and 
above  his  due  proportion  of  the  profits;  and  that  he  continues  to 
collect  the  debts  and  to  appropriate  them.  The  prayer  is  for  dis- 
solution and  an  accounting,  a  sale  of  the  effects,  a  discharge  of  the 
liabilities,,  a  division  of  the  surplus,  an  injunction  on  the  defend- 
ant, and  the  appointment  of  a  receiver.  The  defendant  admits  the 
copartnership,  denies  the  other  allegations,  and  alleges  that  the  plain- 
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tif!  has  on  his  part  collected  and  applied  to  his  own  use  sums  due 
the  firm  in  excess  of  his  share,  amounting  to  more  than  $1,000.  He 
asks  for  dissolution,  an  account,  and  a  receiver.  Issue  was  joined 
by  the  service  of  a  reply  of  denials  on  October  10,  1907.  It  ap- 
pears that  the  defendant  was  appointed  receiver  on  September  30, 
1907. 

The  order  appealed  from  required  the  plaintiff  to  furnish  a  bill 
of  particulars  of  the  claims  and  allegations  contained  in  paragraphs 
4  and  5  of  the  complaint.  There  is  no  paragraph  5  in  the  complaint 
printed  in  the  record;  but  I  take  it  that  the  bill  covers  the  allega- 
tions of  the  receipt  of  moneys  by  the  defendant  in  excess  of  his 
due  share.  It  will  be  seen  that  the  allegation  is  that  the  defendant 
has  misapplied  to  his  own  use  moneys  beyond  his  due  share,  and 
that  to  conceal  the  fact  he  has  not  balanced  the  books;  i.  e.,  that 
the  books  will  show  these  facts,  if  balanced.  It  is  not  the  ofKce 
of  a  bill  of  particulars  to  have  a  complaint  made  more  definite  and 
certain,  or  to  compel  the  disclosure  of  a  party's  evidence.  Ingra- 
ham  v.  International  Salt  Co.,  114  App.  Div.  791,  100  N.  Y.  Supp. 
192;  Van  Olinda  v.  Hall,  82  Hun,  357,  31  N.  Y.  Supp.  495.  I 
think  that  this  case  is  within  the  principle  of  Depew  v.  Leal,  12^ 
Duer.  664,  approved  in  Blackie  v.  Neilson,  6  Bosw.,  at  page  683^ 
unless  the  partner  makes  claim  for  moneys  "not  evidenced  by  or 
intelligible  from  the  entries  upon  the  books,"  one  partner  "has  pre- 
sumptively as  much  knowledge  of  details  as  the  other.  To  furnish 
a  bill  of  particulars  is  to  furnish  a  copy  of  the  books."  See,  too,. 
American  Transfer  Co.  v.  Borgfeldt,  99  App.  Div.  470,  91  N.  Y- 
Supp.  209;  Fink  v.  Jetter,  38  Hun,  163. 

The  order  should, be  reversed,  with  costs,  and  the  motion  denied, 
with  $10  costs. 

Order  reversed,  with  |10  costs  and  disbursements,  and  motion  denied,  with 
$10  costs.   All  coDcnr. 


CRONIN  T.  MANHATTAN  TRANSIT  CO. 
<8npreme  Court,  Aiipdlate  DiTMoo,  Second  Depsrtment   Februnry  28,  1008L> 

VsnUlfr— GHAlfOB  OF  VBNUB— IteKAKD. 

Tlie  court  has  power  to  grant  a  motltm  to  change  the  place  of  trial  fbr 
tbe  convenience  at  wibUMMS,  although  no  demand  for  such  change  bast 
beea  made. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dtg.  vol.  48,  Venue,  H  86,  87.1 
Appeal  from  Special  Term,  Suffolk  County. 

Action  by  Patrick  A.  Cronin,  an  infant,  by  Patrick  Cronin,  his- 
guardian  ad  litem,  against  the  Manhattan  Transit  Company.  From  an 
order  of  the  Special  Term  granting  defendant's  motion  to  change  the 
place  of  trial,  plaintiff  appeals.  Affirmed. 

Argued  before  JENKS,  HOOKER,  GAYNOR,  RICH,  and  MILL- 
ER, JJ. 

George  S.  Wing,  for  appellant. 

Ralph  P.  Buell  (George  S.  Graham,  on  the  brief),  for  respondent. 
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.  J  aOT>ellant  contends  that  the  order  was 
Phillips  V.  Tietjen,  108  App.  Dir.  9.  95 
V  his  contention.  In  that  case  no  demand 
'  ^ion  was  made  to  change  the  i^ce  of  trial 
■'lo  try,  and  were  proceeding  witii  the  trial  of 
;  ;^(y,  when  the  court,  of  its  own  motion,  chai^- 
and  it  was  held,  upon  appeal  from  the  order, 
.'I'^'^'on  the  power  did  not  lie  in  the  court  to  change 
■r^^jifespective  of  the  wishes  of  the  parties.   It  was  not 
; -^fitj/d  that,  where  a  party  comes  into  court  with  a  mo- 
place  of  trial  for  the  convenience  of  witnesses,  the 
v'  f^^tAange  the  place  of  trial  to  the  prc^r  county,  althoagh 
"'"^/'U        made.   We  believe  the  court  to  be  vested  wift 
<>V^^cConihe  v.  Pabner,  76  Hun,  116,  27  N.  Y.  Supp.  832. 
i^/nust  be  affirmed,  witiiout  costs.  All  concur. 


LAKE  T.  ZAKH. 
Court,  Appellate  D1t1s1«i,  Third  Departmoit  Janaaiy  IS,  190ft) 

I.  order  dInnteBins,  for  want  of  snfflclent  eTtdnoe,  wltboat  praJnUet 
fif  a  renewal  thereof  on  further  evidence,  an  applicatliHi  oa  affldavlti  to  aet 
jflde  a  decree  of  divorce,  claimed,  as  attempted  to  be  abown  In  tbe  aS- 
daTlta,  to  bave  been  procured  by  fraud  and  duress  of  plaintiff^  hoabaDd. 
]g  Qnal  and  aivealabH  at  least  in  the  al»»ice  of  a  showing  that  tbe  pn- 
rision  for  leave  to  renew  was  buerted  1^  regneat  and  for  tbe  bencAt 
of,  plaintiff. 

•  DiVOBC*— AHiroLlCBHl^-OOEBOIOS— EVIDEKOI. 

A  prima  facie  case  for  annulment  of  a  decree  of  divorce  on  the  Kronod 
that  tbe  husband  coerced  tbe  wife  to  obtain  it  la  made  by  her  afltdarlt 
that,  while  they  were  living  in  harmony,  he  told  her  he  wanted  her  to 
get  a  divorce,  and  that  be  would  famish  the  erldtfice,  and  that  If  afae 
refnaed  to  get  It  he  would  abandon  her  and  her  child,  that  she  did  not 
wlah  to  get  a  divorce  and  told  blm  so,  but,  on  hla  Insistence,  consented, 
and  the  divorce  was  obtained  on  evidence  furnished  by  the  hnsband  to 
her  attorney. 

8.  aAHB—BXHABSIAaa  OT  Pabtt. 

That  one  whoee  wife  la  coerced  by  htm  to  procnre  a  divorce  bmnedlate* 
Ij  ronarrles,  tbongh  the  decree  forbids  bis  ronarriage,  la  Imauterlal  on 
tbe  aneatlon  of  aniinlipeat  of  the  decre& 

[Sd.  Note;;-^Eior  caaea  In  point,  see  Oeot  Dig.  voL  17,  Divorce^  1  fiSBJ 

Smith.  P.  3^  and  Oochrane^  J„  dimnttog  In  part 

Appeal  from  Special  Term,  Washington  County. 

Action  by  Grace  M.  Lake  against  L.  Frank  Lake,  Plaintiff's  ap- 
plication to  set  aside  the  judgment  of  divorce  was  denied,  and  she  ap- 
peals.  Reversed  and  remitted  for  rehearing  and  decision. 
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SMITH,  P.  J.,  and  CHESTER.  KELLOGG, 

3EWELL,  ]J. ■ 

-r  (T.  Newton  Fierc,  of  counsel),  for  appellant 
V        att  ( Edgar  T.  Brackett,  of  counsel),  for  respondent 

P.  J.   Plaintiff's  api)lication  was  to  set  aside  a  judgment 
^,  procured,  as  she  cmims,  by  fraud  and  duress  on  the  part 
.usbuid.   Hie  affidavit  shows  that,  while  they-  were  living  to- 
in  apparent  harmony,  he  came  to  her  and  told  her  that  he 
led  her  to  get  a  divorce,  and  that  he  would  furnish  the  evidence 
^on  which  it  could  be  obtained ;  that,  if  she  refused  to  get  a  divorce, 
ne  would  abandon  her  and  her  ciiild,  and  go  West.   She  did  not  wish 
to  get  a  divorce,  and  told  him  so ;  but,  upon  his  insistence,  she  finally 
consented,  and  consented  to  take  for  herself  and  child  the  sum  of 
$2,000,  and  release  all  claims  for  alimony  and  support    She  and 
her  husband  lived  to|^er  as  husband  and  wife  until  they  went  to  a 
lawyer's  office  and  signed  an  agreement  for  the  allowance  of  $2,000 
in  lieu  of  alimony,  and  at  that  time  the  summon^  was  served  upon 
the  defendant.   The  husband  furnished  to  the  attorney  for  the  plain- 
tiff the  evidence  upon  which  a  divorce  was  afterwards  obtained.   In  * 
the  decree  of  divorce  it  was  provided  that  the  defendant  should  pay 
$10  a  month  for  the  support  of  the  child.  After  the  decree  was  final- 
ly obtained,  the  $2,000  provided  for  in  the  agreement  was  delivered 
to  the  plaintiff.   The  plaintiff  alleges  that  she  agreed  to  take  $2,000 
upon  his  insistence  that  he  was  poor,  and  oould  afford  to  pay  no  more, 
but  she  now  all^pes  on  information  and  belief  that  he  has  property 
to  the  value  of  $30,000.  Within  seven  days  after  the  decree  of  divorce 
was  signed  he  went  into  the  state  of  Vermont  and  married  again. 
She  asks  that  the  decree  of  divorce  be  set  aside,  as  having  been  omain- 
ed  by  fraud  and  coercion. 

In  the  order  denying  the  motion,  it  is  stated  that  the  order  is  denied 
for  want  of  sufficient  evidence,  wiUiout  prejudice  to  a  renewal  thereof 
upon  further  or  additional  evidence,  wim  $10  costs  to  the  plaintiff. 

The  respondent  first  ccmtends  that  the  order  is  not  appealable  be- 
cause it  is  not  a  final  order ;  that,  by  the  leave  to  renew  therein  given, 
the  plaintiff  has  further  remedy  before  the  Special  Term,  and,  until 
that  remedy  is  exhausted,  she  cannot  appeal  to  this  court.  In  my  judg- 
ment the  respondent's  contention  in  this  matter  is  sustained  by  au- 
thority. Robbins  v.  Ferris,  6  Hun,  286 ;  Wells,  Fargo  &  Co.  v.  W.  C. 
&  P.  C.  R.  R.  Co.,  12  App.  Div.  47-i9,  43  N.  Y.  Supp.  225.  This 
rule  has,  I  think,  been  recognized  in  this  court  in  the  matter  of  the 
Hudson  Waterworks,  111  App.  Div.  860-862,  98  N.  Y.  Supp.  33. 
The  leave  to  renew  tiie  motion  given  to  her  by  the  order  appealed 
from  was  a  favor  to  her,  presumptively  granted  at  her  request.  If 
she  may  also  appeal  while  that  remains  in  the  order,  she  is  nowhere 
required  to  elect  which  remedy  she  will  pursue,  and  evidently  has 
both  remedies.  It  seems  to  me  to  have  been  reasonably  held  that, 
while  that  permissi<ni  remains  in  the  order,  she  cannot  appeal.  If  she 
would  appeal,  she  should  have  that  provision  expunged  from  the  or- 
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der,  or,  at  least,  should  have  presented  with  her  notice  of  appeal  a 

stipulation  waiving  the  benefit  thereof.  In  this  matter,  however,  I 
am  overruled  by  my  associates,  and  am  thus  brought  to  the  considera- 
tion of  the  merits  of  the  motion. 

This  order  was  denied  upon  the  affidavits  presented  by  the  plain- 
tiff. No  affidavits  were  read  or  called  for  on  behalf  of  the  defendant. 
The  sole  question  to  determine,  then,  is  whether  upm  the  affidavits 
of  the  plaintiff  a  prima  facie  case  is  presented  for  the  annulment  of 
this  decree. 

That  such  prima  facie  case  was  thus  presented  by  the  affidavits  of 
the  plaintiff  seems  to  me  to  admit  of  little  doubt.  The  right  of  a  par- 
ty to  the  marriage  contract  to  have  that  contract  dissolved  by  reason 
of  the  infidelity  of  the  other  party  thereto  is  given  as  a  favor  to  the 
injured  party.  It  was  never  intended  to  be  used  as  a  means  where- 
■by  the  wife  should  be  forced  to  dissolve  the  contract.  The  court  at 
the  request  of  a  wife  so  desiring  grants  a  divorce  by  reason  of  the  in- 
fidelity of  the  husband,  but  that  request  must  be  voluntary.  If  the 
wife's  request  be  coerced,  if  the  judgment  be  obtained  upon  a  request 
of  the  wife,"  which  she  has  been  forced  to  make,  that  judgment  should 
be  set  aside  by  the  court  which  granted  the  same.  The  statement  of 
the  proposition  would  seem  to  be  sufficient  to  its  establishment.  If 
aught  else  be  necessary,  however,  the  mischief  that  would  follow  any 
other  rule  would  make  such  a  holding  imperative.  If  any  married 
man  can  by  coercion  force  his  wife  to  procure  from  him  a  divorce 
that  he  may  marry  another  woman,  or  for  any  ptupose,  the  insecur- 
ity of  that  relation  becomes  at  once  apparent,  and  the  Legislature 
-might  better  change  the  rule  and  |^ant  divorces  on  request  simfi^y 
than  to  leave  wives  subject  to  coercion,  which  would  be  practiced  up- 
on them  in  order  that  the  husband  may  get  his  freedom.  Where,  there- 
fore, it  appears  to  the  court  that  the  wife's  application  has  not  been 
free  artd  unrestrained,  the  judgment  of  divorce  should  be  annulled. 

In  the  case  at  bar  the  plaintiff's  affidavit  contained  allegations  clearly 
showing  a  coercion  upon  her  husband's  part,  and  that  the  judgment 
of  divorce  was  the  result  of  that  coercion.  These  affidavits  appear 
upon  the  record  unanswered  in  any  way.  It  may  be  that  they  were 
insuffident  to  satisfy  the  mind  of  the  Special  Term  justice,  but  in  a 
case  of  this  nature,  where  the  public  has  an  interest  and  is  a  party 
thereto,  the  motion  should  not  be  denied  for  insufficient  proof.  If 
necessary,  a  reference  should  be  ordered,  that  the  facts  may  be  shown 
more  fully.  In  fact,  it  would  seem  that,  upon  a  mere  suggestion  of 
coercion,  the  court  would  order  a  reference  to  ascertain  the  facts,  that 
it  inay  be  satisfied  that  no  imposition  has  been  practiced  upon  the 
court,  and  that  the  remedy  which  is  given  to  a  wife  as  her  shield  has 
not  been  used  as  a  sword  to  slay  her. 

The  fact  that  the  defendant  is  again  married  is  entirely  without 
relevancy.  The  marriage  was  within  seven  days  of  the  entry  of  the 
judgment  of  divorce,  which  judgment  absolutely  forbade  the  defend- 
ant's remarriage.  It  is  not  probable,  even  if  it  were  material,  that  the 
■woman  whom  he  afterwards  married  was  innocent  of  all  knowledge 
of  the  provisions  of  the  decree  and  the  circumstances  under  which  it 
wa«  -obtained. 
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In  this  case,  however,  this  court  should  not  grant  this  ordei,  al- 
though the  plaintiff  seems  to  have  made  a  prima  fade  case  therefor. 
The  defendant  should  be  heard. 

The  order  should,  therefore,  be  reversed,  and  the  matter  remitted  to 
Special  Term  for  rehearing  and  decision. 

Order  reversed,  with  $10  costs  and  disbursements,  and  matter  remit- 
ted to  the  Special  Term  for  rehearing  and  decision. 

COCHRANE,  J.,  concurs. 

CHESTER,  J.  (concurring).  If  the  provision  in  the  order  pant- 
ing leave  to  renew  the  motion  upon  further  or  additional  evidence 
was  inserted  therein  by  request  of  the  plaintiff,  and  for  her  benefit,  I 
would  agree  that  she  should  not  at  the  same  time  have  the  benefit  of 
that  provision  and  also  of  the  right  to  appeal;  but  there  is  nothing 
in  this  record  showing  that  the  provision  was  inserted  at  her  request 
or  ior  her  benefit.  She  is  here  insisting,  as  she  did  at  the  Special 
Tenn,  that  the  papers  used  upon  the  motion  were  sufficient  to  require 
the  granting  of  the  relief  she  asked.  The  court  has,  however,  denied 
her  that  reUef  "for  want  of  sufficient  Evidence."  As  it  does  not  ap- 
pear that  she  asked  and  obtained  permission  to  renew,  we  should  not 
under  the  circumstances  presented  here  indulge  in  the  presumption 
that  she  procured  the  insertion  of  the  provision  in  the  order,  and  she 
ought  not  to  be  deprived  of  the  right  to  have  the  sufficiency  of  her 
papers  determined  upon  a^^eal  after  the  denial  of  the  relief  she 
sought  at  Special  Term.  In  other  respects  I  agree  with  the  c^inion 
of  the  learned  Residing  justice. 

JOHN  M.  KELLOGG,  J-  I  concur  in  the  result  The  order  in 
question  denies  the  plaintiff's  motion  "for  want  of  sufficient  evidence, 
without  prejudice  to  a  renewal  thereof  upon  further  or  additional  evi- 
dence." We  are  holding  in  the  prevailing^  opinion  that  this  order  is  er- 
roneous, and  that,  upon  the  facts  shown  in  the  moving  papers,  the  de- 
fendant is  entitled  to  relief.  We  may  fairly  assiune  that  she  disclosed 
her  whole  case  upon  the  motion,  and  that  it  is  not  probable  that  she  has 
further  or  additional  evidence  to  produce.  The  order  appealed  from  is 
final  determination  that  upon  the  facts  shown  appellant  can  have  no  re- 
lief. The  order  recites  the  defendant  as  opposing  the  motion.  We 
therefore  assume  that  the  order  and  the  whole  of  it  is  made  without 
her  consent.  If  she  took  a  position  upon  the  hearing  of  the  motion 
which  is  inconsistent  with  her  right  to  appeal,  that  fact  might  have 
been  shown  upon  a  motion  to  dismiss  the  aji^eal.  No  such  fact  ap- 
pearing, she  has  a  clear  right  to  a  reversal  of  the  erroneous  order, 
which  is  prima  facie  a  final  determination  of  her  rights.  The  authori- 
ties relied  upon  in  the  prevailing  opinion  do  not  sustain  the  position 
for  which  they  are  cited.  The  case  of  Robbins  v.  Ferris,  5  Hun,  286, 
is  not  fully  reported,  but  it  is  explained  in  Wells-Fargo  Company  v. 
W.  C.  &  P.  C.  R.  R.  Co.,  12  App.  Div.  47,  43  N.  Y.  Supp.  225.  From 
the  report  of  the  Robbins  Case,  as  explained  in  the  Wells-Fargo  Case, 
it  appears  that  the  defendant  moved  to  vacate  an  order  of  arrest, 
which  motion  was  denied,  with  leave  to  renew.   He  renewed  the  mo- 
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tUMi,  and  was  again  defeated.  He  then  appealed  hom  both  orders. 
The  appeal  from  the  first  order  was  dismissed  upon  the  grotind  that 
the  second  order  was  the  final  detenninati(»i  of  the  oontroversy  and 
the  proper  order  to  be  appealed  from.  The  seomd  order  was  af- 
■firmed  aj^arently  upon  the  merits.  Having  renewed  his  motion  pur- 
suant to  the  permission  in  the  first  order,  it  is  clear  he  had  waived 
his  remedy  to  aj^eal,  and  the  first  order,  after  the  renewal  motion  was 
decided,  was  purely  academic  and  ceased  to  be  of  any  force.  In  the 
Wells-Fargo  Case  an  injunction  order  gave  the  defendant  permission 
to  move  Mfore  the  judge  who  granted  it,  or  at  Special  Term,  to 
vacate  or  modify  it  on  the  papers  upon  which  it  was  granted  or  upon 
other  papers,  and  clearly  pomted  out  to  the  defen<^t,  as  its  oaly 
remedy,  to  move  against  the  order,  and  not  appeal  tnm  it  It  was 
not  a  final  determination  of  any  question.  In  the  Matter  of  Hud- 
son Waterworks,  111  App.  Div.  860,  98  N.  Y.  Supp.  33,  the  appel- 
lant, a  national  bank,  the  assignee  of  the  contractor,  moved  to  dis- 
charge a  mechanic's  lien  upon  a  bond  executed  by  itself  and  a  surety. 
The  court  denied  the  motion  upon  the  ground  that  the  bank  as  as- 
signee could  not  execute  the  bcmd,  but  that  it  could  only  be  executed 
Ihe  contractor,  which  denial  was  without  prejudice  to  a  renewal 
upon  additional  papers.  Instead  of  renewing  the  motion,  tiie  bank  a{>- 
pealed  to  this  court  and  the  order  was  reversed;  that  court  holding 
die  order  appealable  and  the  bond  sufficient.  In  none  of  the  cases 
cited  was  the  question  now  being  considered  decided,  and  I  do  not 
think  those  cases  authority  for  the  propOBiti(Hi  that  this  order  is  not 
ai^ealable. 

The  order  appealed  from  is  a  final  determination  of  the  motion, 
and  is  appealable.  The  appellant  is  not  deprived  of  the  right  to  re* 
verse  an  erroneous  order  because  the  order  is  without  prejudice  to 
a  renewal  upon  a  different  case  and  upon  other  papers. 

SEWELL,  J.,  concurs. 


SIMPSON  T.  BBREOWXTZ. 

HBapnmm  Oonrt,  Appelate  Tetm.  Hardi  8^  1908.) 

OouBTS— MunioiPAL  CouBT— Affeai>— Retubn— Mattbbs  Ouittbd. 

In  sommair  pEoceedlngB  b7  a  landlord  agalndt  a  tenant,  the  defenn 
being  that  title  bad  vested  In  the  city,  the  anestlon  wbetber  a  reaolnttoa 
by  the  board  of  estimate  and  apportionment  opwateA  to  change  the  date 
on  which  tbe  <Aty  abotild  acQulre  title  cannot  be  coneldered  on  ai^>eal, 
where  nidi  resolution  Is  not  included  In  tbe  return  from  the  Monlclpal 
Court,  ttwngb  It  appears  thertfrcm  that  it  was  received  In  evidence,  and 
In  such  a  case  the  return  will  be  sent  back  for  correction  accordlivly* 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth 

District. 

Summary  proceedings  by  Jeruchim  H.  Simpson,  landlord,  against 
Harry  Berkowitz,  tenant.  From  a  final  order  in  favor  of  the  tenant, 
the  landlord  appeals.  Return  remitted  for  correction. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFP  and 
MacLEAN,JJ. 
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Edward  H.  Hawke,  Jr.  (Frank  O'Connor,  of  counsel),  for  appel- 
lant 

Jacob  Manheim  and  Harry  A.  Gordon,  for  respondent 

PER  CURIAM.  The  sole  question  involved  in  this  appeal  de- 
pends, for  its  actual  presentation  to  the  court,  upon  the  adoption  of  a 
resolution  by  the  board  of  estimate  and  apportionment,  which  is 
asserted  to  have  operated  to  change  the  date  when  title  to  the  prem- 
ises, leased  to  the  tenant  (respondent)  was  to  vest  in  the  city  of  New 
York.  It  would  appear  from  the  return  that  the  record  of  this  res- 
olution was  recdved  in  evidence  on  behalf  of  this  appellant;  but  the 
exhibit  was  not  spread  upon  the  minutes  and  is  not  before  the  court 
in  any  form.  Title  was  to  vest  in  the  city  on  October  8,  1907,  and 
the  determination  in  favor  of  the  tenant  was  obviously  correct,  if 
this  date  had  not  been  chans^ed  by  some  act  done  pursuant  to  authori- 
ty of  law.  If  the  board  of  estimate  and  apportionment  had  power 
to  change  the  date,  and  did  change  it,  as  the  appellant  contends,  the 
final  order  would  necessarily  be  erroneous;  but  we  cannot  receive 
evidence  upon  the  hearing  of  an  appeal,  for  the  purpose  of  reversing 
the  determination  of  the  lower  court.  The  exhibit,  however,  may  be 
readily  identified  by  the  justice  and  its  contents  included  in  the  re- 
turn, v^hich  will  be  sent  back  for  correction  accordingly. 

Return  remitted  to  the  files  of  this  cotut  for  correction. 


PEOPLB  ex  rel.  BURNS  t.  BAKEIEt  et  aL 
(Sapreme  Gonrt  Appellate  Division,  Seoond  Department  Febmary  28,  1008.) 

MUinOIFAI,  OOBPOBATIOWB— POUCB— PBOMOnOW— ClTn.  BManoa— OUDXT  roB 

Hbboish. 

A  pollcemui,  promoted  from  patrolman  to  roondnnan  for  an  act  of 
berolBm,  is  not  entitled,  on  a  cItII  service  examination  for  further  promo- 
tion, to  credit  for  sacb  act;  New  York  City  Charter,  Laws  1901,  p.  122, 
a  460,  I  288,  providing  that  promotions  in  the  police  force  shall  be  made 
on  tlie  basts  of  aoiiorlty,  merltorlou  police  swvice,  and  saperlpr  capacity, 
as  shown  by  competitive  ezamlnatku.  and  that  ''Individual  acts  of  per- 
sonal bravery  may  be  treated  as  an  element  of  merltoriotu  service  In  such 
examination,  tbe  relative  rating  thertfor  to  be  fl»d  1^  tt»  municipal 
dvll  service  commission,"  not  being  mandatory  that  the  competitor  shall 
be  given  a  rating  for  his  acts  of  bravery  In  every  sncceeslve  grade  In 
which  be  enters  a  competitive  examination  for  promotion,  without  regard 
to  whether  they  were  performed  In  the  grade  from  which  he  seeks  a  pro- 
motion, and  the  commission  having  a  rule  confining  rating  for  service  to 
service  in  tbe  grade  from  which  promotl<m  Is  soogbt 

Appeal  from  Special  Term,  Kings  County. 

Mandamus  on  the  relation  of  William  J.  Bums,  against  William 
F.  Baker  and  others,  constituting  the  municipal  civil  service  com- 
mission of  New  York.  From  an  order  granting  an  order  for  a  per- 
emptory writ,  defendants  appeal.    Reversed,  and  motion  denied. 

Argued  before  WOODWARD,  JENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Tames  D.  Bell,  for  appellants. 
Robert  H.  Wilson,  for  respondent. 
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GAYNOR,  J.  The  relator  was  promoted  from  patrolman  to 
roundsman  for  an  act  of  heroic  conduct  in  pursuing  and  taking  a 
murderer  at  great  personal  risk.  Now,  having  entered  a  competitive 
examination  by  the  municipal  civil  service  commissioners  to  get  on  the 
eligible  list  for  promotion  to  another  grade,  i.  e.,  that  of  sergeant,  he 
claims  that  he  is  entitled  to  be  credited  with  four  marks  for  the  said 
act  of  heroism ;  that  being  the  number  g^ven  in  marking  for  con- 
duct and  efficiency,  where  the  competitor  is  entitled  to  any  credit 
for  such  an  act.  The  civil  service  commissioners  disallowed  them 
to  him,  and  appeal  from  the  order  below  allowing  a  writ  of  manda- 
mus to  the  relator  to  compel  them  to  credit  him  with  them,  and  re- 
rate  him  on  the  list  accordingly. 

Having  been  credited  with  the  act  of  heroism  in  the  grade  in  which 
he  performed  it,  and  promoted  thereon,  he  is  not  entitled  to  be 
credited  with  it  again  in  order  to  get  another  promotion  to  a  higher 
grade.  Section  288  of  the  city  charter  (Laws  1901,  p.  122,  c.  466) 
provides  that : 

"IndlTldnal  acts  of  personal  bravery  may  be  treated  as  an  elonait  of 
merttorlous  service  In  snch  examination"  (examinations  for  pnxnotlon  by  the 
cItII  service  OHnmlsslonera),  "the  relative  rating  tberefbr  to  be  fixed  by  the 
mmilclpBl  civil  service  commission." 

The  said  commission  has  a  rule  confining  rating  for  service  (which 
includes  conduct  and  efficiency)  to  service  in  the  grade  from  which 
promotion  is  sought.  Rule  15,  subd.  6.  The  language  of  the  said 
section  of  the  charter  is  not  mandatory  that  the  competitor  shall 
be  given  a  rating  for  his  acts  of  bravery  in  every  succeeding  grade 
in  which  he  enters  a  competitive  examination  for  promotion,  with- 
out regard  to  whether  they  were  performed  in  that  grade. 

The  order  should  be  reversed  and  the  motion  denied. 

Order  reversed,  with  $10  coats  and  dlsbvrsementa,  and  motlfm  doiled,  with 
f  10  costa.  All  ctmrar. 


SKINNER  T.  ALLISON. 
(Supreme  Conrt,  Appellate  Division,  Second  Department   Vebmary  28,  1908.) 

COTTKTB— MtraiCIFAL  CODBIB— ATFBU<— ReCOBD. 

Where  the  return  of  the  deik  of  the  Municipal  Court  does  not  complj 
with  the  requirements  of  sections  317,  318,  of  the  Municipal  Court  act 
(Laws  1902,  pp.  15S0,  1581,  c.  580),  providing  for  the  preparation,  notice, 
and  settlement  of  a  case  contalolog  the  pleadings,  proceedings,  evidence, 
and  Jud^ent,  attached  together  and  certlfled  by  the  trial  Justice,  but 
merely  recites  that  the  "evidence  given  on  the  trial  is  as  follows,"  with- 
out including  the  evidence,  and  that  the  pleadings  were  verifled,  but  no 
written  pleadings  are  annexed  to  or  contained  In  the  return  or  in  the 
papers  sent  upon  the  appeal,  the  appeal  will  be  dismissed. 

Appeal  from  Municipal  Court,  Borough  of  Richmond,  Second  Dis- 
trict. 

Action  by  Edwin  M.  Skinner  against  Giles  S.  AIUsoti.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Dismissed. 

Argued  before  JENKS.  HOOKER.  GAYNOR,  RICH,  and  MII^ 
LER.  JJ. 


Digitized  by  Google 


Sup.  Ct.) 


SKINNBB  V.  ALLISON. 


973 


William  King  Hall,  for  appellant. 
Albert  E.  Hadlock,  for  respondent 

RICH,  J.  Under  the  rule  heretofore  followed  by  this  court  we  must 
decline  to  consider  this  appeal  upon  the  merits,  for  the  reason  that 
the  requirements  of  sections  317  and  318  of  thp  Municipal  Court  act 
(Laws  1902,  pp.  1580,  1581,  c.  680)  have  not  been  complied  with. 
There  is  presented  to  us  an  envelope  containing  a  return  of  the  clerk 
reciting,  among  other  things : 

"The  evidence  given  on  said  trial  is  as  follows:  •  •  •  Neither  party 
offered  any  further  evidence,  and  the  foregoing  Is  substantially  all  tlie  evi- 
dence gtvm  OD  the  trial  of  aald  action." 

The  space  between  these  two  quotations  is  entirely  blank,  and  no 
evidence  is  included  in  or  attached  to  the  return.  The  return  re- 
cites that  the  pleadings  were  verified.  This  is  necessarily  an  asser- 
tion that  they  were  in  writing.  There  are  no  written  pleadings  an- 
nexed to  or  contained  in  the  return,  or  in  the  envelope  containing 
the  papers  in  the  action,  and  counsel  for  the  appellant  asserts  that 
the  pleadings  were  oral.  Included  among  the  papers,  but  attached 
to  none  of  them,  is  what  purports  to  be  a  copy  of  the  stenographer's 
minutes  of  the  trial.  There  is  nothing  showing  a  settlement  of  the 
case  and  exceptions  as  required  by  section  318. 

It  has  become  a  common  practice  in  the  Municipal  Court  for  at- 
torneys, clerks,  and  the  justices  thereof  to  ignore  to  a  greater  or 
lesser  extent  the  requirements  of  the  statute  referred  to.  A  large 
number  of  detached  papers  are  usually  placed  in  an  envelope  and 
sent  to  this  court  as  a  record,  and  this  practice  has  become  so  gen- 
eral that  we  must  decline  to  consider  appeals  upon  the  merits  in 
which  the  plain  requirements  of  sections  317  and  318  are  ignored. 
These  sections  contemplate  a  case  and  exceptions  prepared,  noticed, 
and  settled  as  in  the  Supreme  Court,  containing  the  pleading,  pro- 
ceedings, evidence,  and  judgment,  attached  together  and  certified  by 
the  trial  justice  as  having  been  settled  by  him,  as  follows : 

"The  Bteoographer'8  minutes  of  the  evidence  must  be  furnished  to  the 
clerk,  br  tbe  stenographer,  within  ten  days  after  the  fees  therefor  have  been 
pMd.  •  •  *  Immediately  upon  receiving  tbe  minutes  from  tbe  stenog- 
rapher, •  •  •  the  clerk  of  the  court  shall  cause  notice  of  that  fact  to  be 
sent  to  tbe  attorney  for  the  appellant,  or  to  tbe  appellant.  If  he  has  not  ap- 
peared by  attorney.  The  appellant  or  bis  attorney  slmll  then  procure  the 
case  to  be  settled  on  a  written  notice  of  at  least  three  days,  *  *  «  made  re- 
turnable before  tbe  justice  who  tried  the  case.  In  the  courthouse  In  the  district 
In  which  said  Justice  may  then  be  sitting.  Said  Justice  shall  thereupon,  with- 
in five  days,  settle  the  case  or  exceptions  upon  it,  if  there  be  any,  and  Indorse 
the  return,  as  provided  In  the  next  preceding  section.  •  •  «  The  (derfe  of 
the  court  *  •  •  must,  within  thirty  days  from  the  service  of  tbe  notice 
of  appeal  and  tbe  payment  of  tbe  cost  and  fees  as  prescribed  in  this  act,  make 
a  return  to  tbe  appellate  court,  annex  thereto  the  notice  of  appeal  and  the 
undertaking,  if  any  has  been  delivered  to  him,  and  cause  the  same  to  be  filed 
with  the  clerk  of  the  appellate  court.  Tbe  return  must  contain  all  the  pro- 
ceedings, including  tbe  evidence  and  tbe  Judgment" 

If  Municipal  Court  justices,  clerks,  and  attorneys  for  the  parties 
will  persist,  after  repeated  warnings,  in  ignoring  the  plain  require- 
jnents  of  the  statute,  it  must  hereafter  be  with  the  knowledge  that 
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appeals  so  presented  will  not  be  considered  by  this  court  upon  their 
merits,  but  dismissed. 
Appeal  dismissed,  mth  costs.  All  concur. 


WEINGART  T.  PULLMAN  CO. 
Supreme  OonrC,  Appellate  Term.   March  5,  190&> 

OABsnEBs— Oabriaox  or  PjjBSBnoKBB— PAsauiaiBa'  Biraon— Lob*— Stxdihck 

— Sditiciknct. 

The  mere  anexplalned  disappearance  from  defendant  Pnllman  Com- 
pany's day  coach  of  an  overcoat  given  by  plalntftf,  a  paaseiUEer,  to  d^end- 
ant^a  porter,  with  directions  to  put  It  on  the  teat  ^alntUt  had  OBEVaged 
In  the  car,  dM  not  eatabUsb  deCendant^a  liability. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Big.  vol.  0,  Carriers,  |  1593.) 

Appeal  irom  Municipal  Court,  Borough  of  Manhattan,  Twelfth 
District. 

Action  by  Isaac  Weingart  against  the  Pullnian  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed. 

Argued  before  GII^DERSLEEVE,  P.  J.,  and  BISCHOFF,  and 
MacLEAN,  JJ. 

Alexander  &  Green  (Allan  McCulloh,  of  counsel),  for  appellant. 
Max  J.  Kohler,  for  respondent 

PER  CURIAM.  The  plaintiff  was  the  only  witness  called  at  the- 
trial.  He  testified  that  on  May  22,  1905,  he  took  passage  on  one  oi 
the  Peimsylvania  Railroad  Company's  cars  from  New  York  to  Phila- 
delphia, and  also  bought  a  ticket  entitling  him  to  occupy  a  parlor 
car  seat  in  one  of  defendant's  cars  attached  to  the  Pennsylvania  Rail- 
road train,  which  train  left  Jersey  City  at  7 :14  p.  m.  Just  before  en- 
tering the  car  he  gave  his  overcoat  to  defendant's  porter,  and  told  the 
porter  to  put  it  on  the  seat  plaintiff  had  engaged  in  defendant's  said 
car.  He  followed  the  porter  mto  the  car,  and  saw  hun  place  the  over- 
coat on  the  said  seat.  Plaintiff  then  went  into  another  car,  and  re- 
mained about  an  hour  and  a  half,  when  he  returned  to  the  seat  in 
defendant's  said  car  and  found  that  his  overcoat  was  gone.  What 
became  of  the  overcoat  does  not  appear.  Plaintiff  sued  for  the  loss 
of  the  same,  stating  its  value  to  be  $50,  and  the  court  below  gave 
him  judgment  for  $50  damages  and  $14.41  costs.   Defendant  appeals. 

The  car  in  question  was  used  as  a  day  coach,  not  as  a  sleeping  car^ 
and  the  coat  was  not  left  in  the  care  or  custody  of  defendant's  serv- 
ant, but  was  placed  by  plaintiff's  own  order  on  the  chair  which  plain- 
tiff had  engaged  in  said  car.  Under  these  circumstances  the  mere  un- 
explained disappearance  of  the  coat  did  not  establish  defendant's 
liability;  but  it  was  incumbent  on  plaintiff  to  show  negligence  on 
the  part  of  defendant.  In  the  case  at  bar  no  evidence  of  such  negli- 
gence was  given.  Whicher  v.  Railroad  Co.,  176  Mass.  275,  57  N.  E 
601,  79  Am.  St.  Rep.  314;  Carpenter  v.  N.  Y.,  N.  H.  &  H.  R.  Co., 
124  N.  Y.  63,  26  N.  E.  277,  11  L.  R.  A.  769,  21  Am.  St.  Rep.  644. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event. 
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SXANLST  COUKT  RlSAI/rX  ft  OONSTRUCTION  GO.  T.  BALLABD. 

(Smffeme  Goart,  Appellate  Tenn.  March  S,  lOOft) 

APPBU^Ramw— Pbsbdhftzohb— FiHDina  <v  Txial  Covbt. 

Tb»  decision  of  the  trial  court,  who  saw  and  beard  the  wltnetM,  od  an 
'  Ime  inTolThjg  almply  tMr  credibility,  miut  be  deemed  to  be  cwrect 
IBd.  Note.— For  caaea  In  point,  see  CmL  Dig.  yoL  8»  Appeal  and  Ek- 

ror,  9S  3901-3906.] 

Appeal  from  Municipal  Court,  Boroug^h  of  Manhattan,  Twelfth 
District 

Action  by  the  Stanley  Court  Realty  &  Construction  Company 
against  William  R.  Ballard.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Argued  before  GILDERSLEKVE,  F.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

Randall  H.  Ludlow,  for  appellant. 

Sidney  Rosenbaum  (Peter  Lowenfeld,  of  counsel),  for  respondent. 

PER  CURIAM.  The  justice  was  well  authorized  to  find  that  the 
greater  weight  of  the  evidence  favored  the  fact  of  an  actual  agree- 
ment of  leasing  for  one  year,  entered  into  with  the  plaintiff  corpora- 
tion by  the  defendant's  wife  in  his  name,  and  ratified  by  him.  The 
ratification  was  amply  sufficient  to  bind  the  defendant  to  the  oral 
agreement  made,  and  the  substantial  issue  was  directed  to  the  terms 
of  that  agreement,  whether  a  lease  or  a  mere  option.  That  the  under- 
standing was  not  for  an  option  is  indicated  by  the  writings  of  the 
parties,  which,  in  the  choice  of  words,  appear  to  refer  to  some  con- 
cluded lease ;  and  the  testimony  for  the  plaintiff  as  to  the  oral  agree- 
ment is  thus  rendered  the  more  probable.  The  question  was  simply 
one  of  credibility,  and  the  justice,  who  saw  and  heard  the  witnesses, 
must  be  deemed  to  have  determined  the  issue  correctly. 

Judgment  affirmed,  with  costs. 


MILLER  y.  BAILLARD. 

(Supreme  Court.  Appellate  Division,  Second  Department   F^mary  28.  1008.) 

1.  AcTiOHs— CoifaozJDATion— Acnom  Whior  mat  be  OonaoLXDAnn— Powu 
TO  OonaouDATE. 

Code  Civ.  Proc.  |  817,  authorizes  a  ccmsolldatlon  of  two  or  more  actions 
In  favor  of  the  same  plaintiff  and  Bgainst  the  same  def^dant  for  causes 
of  action  which  may  be  joined.  Plaintiff  brought  an  action  In  the  Sn- 
pr«uie  Court  for  a  sum  paid  defendant  to  construct  a  machine,  and  de- 
fendant admitted  tiie  recdpt  of  the  money,  bnt  claimed  a  Hen  thereon 
for  aervlces  and  materials  furnished,  and  thereafter  sued  plaintiff  In  a 
croBS-actlon  in  the  Municipal  Court  for  the  value  of  such  services  and 
materials,  and  plaintiff  In  the  first  action  pleaded  a  general  denial  and  a 
counterclaim  for  the  amount  claimed  in  the  original  suit  Held,  that  the 
two  causes  of  action  were  different  and  the  plaintiffs  therein  were  not 
the  same,  and  hence  an  order  consolidating  Uie  two  actions  and  trans- 
ferring them  to  the  Supreme  Court  was  not  authorized  1^  the  statute. 

[Ed.  Note.— -Fbr  cases  In  point  see  Cent  Dig.  vol.  1,  Action,  H  662-676.] 
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2.  SeT-OfF  ARD  COUNTSBOI^IJI— GbOUHDS— CeOSS-ACTIOM— ACTIOSS  IM  WHIOtt 
HBHEDT  is  ATjULABM. 

Defendant  was  not  compelled  to  plead  bis  rlgbt  of  actl<m  as  a  counter- 
claim to  the  first  suit,  bat  was  entitled  to  bring  a  cross-action  in  tlie 
Municipal  Oonrt 

Appeal  from  Special  Term,  Suifolk  County. 

Action  by  Clara  B.  Miller  against  Edward  V.  Baillard.  From  an 
order  removing  to  the  Supreme  Court  a  subsequent  cross-action  by 
defendant,  brought  in  the  Municipal  Court,  and  consolidating  it 
with  this  action,  defendant  appeals.  Reversed. 

Argued  before  WOODWARD,  TENKS,  GAYNOR,  RICH,  and 
MILLER,  JJ. 

Henry  T.  Stetson,  for  appellant, 
I.  S.  Lambert,  for  respondent. 

MILLER,  J.  The  action  in  the  Supreme  Court  was  brot^ht  to  re- 
cover the  sum  of  $300  alleged  to  have  been  paid  to  the  defendant  to  * 

construct  a  certain  machine  for  the  plaintiff ;  it  being  averred  that  the 
defendant  had  neglected  and  refused  to  deliver  the  machine.  The  de- 
fendant for  answer  admitted  the  receipt  of  the  $200,  and  pleaded  as 
a  defense  that  he  had  a  lien  on  said  machine  for  services  rendered 
and  materials  furnished  of  the  value  of  $380.70,  of  which  the  sum  of 
$13.30  had  been  paid.  Subsequent  to  the  commencement  of  the  Su- 
preme Court  action  the  defendant  in  that  action  sued  the  plaintiff 
in  the  Municipal  Court  to  recover  the  sum  of  $367.57,  and  the  de- 
fendant in  the  Municipal  Court  action  pleaded  a  general  denial  and 
a  counterclaim  for  said  sum,  to  recover  which  said  action  in  the  Su- 
preme Court  was  brought. 

It  is  undisputed  that  the  order  appealed  from  was  not  justified, 
unless  authorized  by  said  sections  817  and  818,  Code  Civ.  Proc.  Sec- 
tion 817  authorizes  consolidation  "where  two  or  more  actions,  in 
favor  of  the  same  plaintiff  against  the  same  defendant,  for  causes  of 
action  which  may  be  joined,  are  pending."  The  appellant  asserts  that 
the  plaintiffs  in  the  two  actions  are  not  the  same,  and  that  the  de- 
fendants are  not  the  same,  the  plaintiff  in  one  being  the  defendant  in 
the  other;  and  the  respondent  meets  this  argument  by  saying  that  the 
defendant  in  the  Municipal  Court  action  set  up  a  counterclaim  for 
the  same  cause  of  action  alleged  by  her  in  the  Supreme  Court  ac- 
tion, and  that,  while  nominally  defendant  in  the  Municipal  Court 
action,  so  far  as  her  counterclaim  is  concerned,  and  for  the  purposes 
of  the  code  sections  referred  to  supra,  she  is  to  be  regarded  as  a 
plaintiff.  I  think  the  purpose  of  the  statute  was  to  prevent  a  plain- 
tiff from  harassing  a  defendant  by  prosecuting  different  suits  for 
causes  of  action  which  could  be  joined.  While  the  defendant  in  the 
Municipal  Court  action  may  be  regarded  as  plaintiff,  so  far  as  her 
counterclaim  is  concerned,  that  cause  of  .action  is  not  one  which  could 
be  joined  with  the  cause  of  action  alleged  in  her  complaint  in  the 
SMpreme  Court  action.  It  is  the  identical  cause  of  action.  Instead 
of  consolidating  two  such  actions,  the  pendency  of  one  could  be 
pleaded  in  bar  of  the  other.  The  defendant  did  not  see  fit  to  plead 
his  cause  ol  action  as  a  counterclaim  in  the  Supreme  Court  action, 
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but  alleged  as  a  defense  that  he  had  not  broken  his  contract  by  fail- 
ing to  deliver,  for  the  reason  that  he  had  a  right  to  retain  the  ma- 
chine until  his  lien  was  discharged.  He  had  a  right  to  bring  a  cross- 
action^  and  he  chose  to  bring  it  in  a  court  where  he  could  get  a 
speedy  trial.  Brown  v.  Gallaudet,  80  N.  Y.  413 ;  McGrath  v.  Max- 
well, 17  App.  Div.  246,  45  N.  Y.  Supp.  687 ;  Consolidated  Fruit  Jar 
Co.  V.  Wisner,  38  App.  Div.  369,  56  N.  Y.  Supp.  733 ;  Jordan  v.  Un- 
derhill,  91  App.  Div.  124,  86  N.  Y.  Supp.  630 ;  Jones  v.  Leopold,  95 
App.  Div.  404,  88  N.  Y.  Supp.  668. 

Indeed,  it  would  seem  that  the  respondent  might  well  have  com- 
menced her  action  in  the  Municipal  Court,  where  doubtless  all  of 
the  issues  would  speedily  have  been  disposed  of  in  one  action,  as 
can  now  be  done  in  the  action  brought  by  the  appellant  in  the  Mu- 
nicipal Court,  if  that  action  be  restored  to  the  Municipal  Court,  be- 
cause the  pleadings  in  that  action  raise  all  the  issues  between  the 
parties.  Two  diflferent  causes  of  action  are  involved — the  Supreme 
Court  action,  which  turns  solely  on  whether  the  defendant  had  brok- 
en the  contract,  and  the  Municipal  Court  action,  brought  to  recover 
the  value  of  services  rendered  and  materials  furnished.  In  those  two 
actions  the  plaintiffs  are  not  the  same.  The  only  effect  of  the  con- 
solidation was  to  compel  the  defendant  to  plead  as  a  counterclaim  a 
cause  of  action  for  which  he  had  a  right  to  bring  a  cross-action,  and 
to  transfer  the  Municipal  Court  action,  in  which  all  of  the  issues  be- 
tween the  parties  could  be  speedily  tried,  to  the  Supreme  Court,  where 
so  speedy  a  trial  cannot  be  had.  We  think  the  order  was  not  author- 
ized by  said  section  817  of  the  Code  of  Civil  Procedure  (Mayor  v. 
Coffin,  90  N.  Y.  312),  and  that,  even  if  authorized,  the  discretion  to 
g^rant  it  was  unwisely  exercised  in  this  case. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  denied,  with  costs.  AU  concur. 


LAPETTINA  v.  SANTANGELO. 
(Supreme  Court,  Appellate  Division,  Second  Department    Febmary  28.  1&08.) 

1.  lilBET^PLEADINO— JUSmFIOATlON  —  SUWICIINOT  Ot  DKPBNSB  —  CONBTEOO- 

TION. 

In  B  libel  suit,  brongbt  for  publishing  a  letter  charing  plalntlCTa  dla- 
bonesty  lu  two  transactions,  a  plea  "further  answering  the  ctmiplalnt. 
and  In  juBtlflcatlon,"  which  allies  matter  In  justification  of  the  charge 
that  plfllntltr  was  dishonest  In  one  of  the  transactions,  Is  bad,  since  It  Is 
not  brond  enough  to  be  a  complete  defense ;  and,  where  facts  are  not  ex- 
presnly  pleaded  as  a  partial  defense,  the  plea  must  be  tested  on  demurrer 
as  If  given  In  complete  defense. 

[Ed.  Xofe. — For  cases  In  point,  see  Cent  Dig.  vol.  S2,  Libel  and  Slander, 
13  219-226.1 

2.  Sakk— Actions— Plbadiho—Pua  or  'QuAuriED  pBiviiiSGE. 

A  defense  In  a  libel  suit  that  defendant  wrote  the  libelous  letter  to  his 
attorney  In  connection  with  his  professional  services  rendered  defendant, 
and  that  the  communication  was  privileged  as  between  attorney  and 
<^lent,  Is  a  plea  of  qualified  privilege. 

[Ed.  Mote.— For  cases  ia  point,  see  Cent  Dig.  voL  82,  Libel  and  Slander, 
«  131-143.  218.1 
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8.  SuiE— QuEsnoiTs  OF  Bona.  Fides— Bblikp— Actual  Mai^icv. 

Though  the  court  holds  that  prima  facie  an  alleged  libelous  publication 
Is  privileged,  tbe  questions  of  bona  fldes,  belief,  and  of  actual  malice 
remain  to  be  determined. 
[Ed.  Note^For  cases  In  point,  see  Cent  Dig.  vol.  32,  Ubel  and  Slandar, 

IS  149^  isa] 

4,  Saub— Pleading— Pzu  or  Qualhted  PaiviLBaB— Suffiuierot. 

Where  a  complaint  In  a  libel  suit  avers  that  a  Ubdous  lettw  was  false 
and  malldons,  a  plea  of  qualified  privilege,  to  be  In  proper  form,  riiould 
deny  tbose  allegations,  though.  If  the  letter  were  absolutely  priTlIeged, 
the  plea  ml^t  be  sustained,  though  not  denying  them,  since  in  that  case 
the  falstty  ot  the  letter  and  defendant's  malice  conld  not  be  dxawn  In 
question. 

[Ed.  Not«(— •For  cases  In  point,  see  OenL  XMs.  toL  82,  Ubel  and  Slanda, 

I  2ia] 

Appeal  from  Special  Term,  Kings  County. 

Libel  action  by  R.  Louis  Lapetina  against  Raffaelo  Santangelo. 
From  a  judgment  overruling  plaintiff's  demurrers  to  certain  defen- 
ses, he  appeals.  Reversed. 

Argued  before  JENKS.  HOOKER,  RICH,  MILLER,  and  GAY- 
NOR,JJ. 

William  McArthur,  for  appellant. 
Robert  B.  Knowles,  for  respondent. 

JENKS,  J.  This  is  an  appeal  from  an  interlocutory  Judgment  over- 
ruling the  plaintiff's  demurrers  in  an  action  for  libel.  The  demurrers 
are  to  the  first  further  defense  in  alleged  justification,  the  second 
further  defense  in  alleged  justification  and  to  the  third  and  separate 
defense.  The  ground  as  to  all  is  insufficiency  in  law  upon  the  face. 
The  alleged  libel  was  the  writing  and  publishing  of  the  following  let- 
ter, sent  to  Charles  Oechler,  Esq.,  an  attorney  at  law : 

"Your  kind  letter  received.   I  am  obliged  write  to  you  In  this  manner.  If 
,  I  have  sent  Mr.  Knowles  last  evralng  In  your  office  tbe  reason  was  that  I 
have  know  after  the  Hackensadc'a  ease  Lapetina.   Lapedna.  now  Is  for  me 
a  dishonest  man.  I  have  received  from  you  two  receipts  one  of  five  dollars 

and  other  of  ten  dollars.  When  I  came  In  your  respectable  office  Lapetina 
asked  me  ten  dollars,  I  had  in  my  pocket  eight  dollars  only,  Lapetina  told  me 
all  right  Mr.  Santangelo,  this  evening  I  will  see  you  In  your  drug  store,  I 
will  bring  the  receipt  and  you  iriiall  give  me  ten  dollars.  The  evening  he  came 
I  gave  him  tbe  money.  Now  Lapetina  refuce  five  dollars.  Aftw  your  letter 
I  am  ready  to  brace  Sicilian  to  break  him  the  face  to  this  Ignorant  stupid 
meddler  man,  I  will  cite  him  in  the  court  to  tUs  quack." 

The  complaint  shows  that  this  letter  referred  to  two  transactions. 
The  plea  challenged  by  the  first  demurrer  is  thus  introduced : 

"D^endant,  further  answering  tbe  complaint,  and  In  ]uBUflcatl<n,  states." 

The  matter  thereof  is  in  justification  of  the  charge  that  the  plain- 
tiff was  not  honest  in  the  Hackensack  transaction.  While  the  plea 
may  pass  as  in  justification,  it  is  not  broad  enough  to  be  a  complete 
defense ;  indeed,  it  does  not  purport  to  be  one.  When  the  facts  are 
not  expressly  pleaded  as  a  partial  defense,  the  plaintiff  and  the  court 
upon  demurrer  must  test  the  plea  as  if  given  in  complete  defense. 
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Thompson  v.  Halbert,  109  N.  Y.  329,  16  N.  E.  675.  Hence  the  plea 
is  bad.  For  like  reasons  the  plea  attacked  by  the  second  demurrer  is 
bad. 

The  third  demurrer  attacks  a  plea  thus  introduced : 

"DefeDdant  for  a  farther  and  separate  defense  alleges: 
"Twenty-SlxtlL  Tliat  heretofore,  and  In  the  Unnicfpal  Ocrart  of  the  dtj  at 
New  York,  Borough  of  Brooklyn,  the  defendant  herein  and  one  John  De  La 
Terg:o  brought  an  action  against  Isabella  Jaffe  and  Fannie  SlatnloTe,  In  which 
■aid  action  the  said  Charles  Oechler,  the  person  to  whom  the  letter  attached 
to  the  complaint  was  written,  appeared  as  attorn^  for  this  def«idant,  and 
in  whlcb  said  action  the  pn^idonal  cbligtMon  referred  to  In  the  complaint 
was  Incurred  hj  defendant 

"Twenty-Serenth.  That  this  defoidant  communicated  and  wrote  said  letter 
to  said  Charles  Oechler  as  attorney  for  this  defendant  and  In  coimectlon  with 
his  professional  services  rendered  to  defendant  In  said  action,  and  not  other- 
wise; and  the  defendant  claims  that  said  commtmlcatlon  to  said  Charles 
Oechler  was  privll^ed  as  between  att<»ney  and  cllmt,  and  related  to  nutt- 
ten  wherein  said  CSiarles  Oechler  appeared  as  attorney  for  this  defendant." 

Referring  to  this  plea,  as  we  may  do  upon  demurrer  (Fry  v.  Ben- 
nett, 6  Sandf.  72),  it  is  quite  clear  that  it  is  one  of  qualified  privilege 
— "prima  facie"  privilege,  as  it  is  often  termed.  Odger's  Libel  and 
Slander,  c  14;  Newell's  Slander  and  Libel,  §§  63  et  seq.  92,  96, 
106 ;  Byam  v.  Collins,  111  N.  Y.  143,  19  N.  E.  75,  2  L.  R.  A.  129, 
7  Am.  St.  Rep.  726;  pill  v.  Durham  House  Drainage  Co.,  79  Hun,, 
335,  29  N,  y.  Supp.  427.  It  falls  within  the  condition  wejl  expressed 
by  Baron  Fitzpatrick,  in  Waring  v. .  McCaldin,  7  Ir.  R.  C.  L.  288, 
cited  in  Newell's  Slander  and  Libel,  §  106.  It  appears  that  the  let- 
ter was  elicited  by  a  letter  from  tiie  addressee.  We  cannot  infer 
that  it  was  directly  responsive  thereto ;  but  we  may  infer  that  it  was 
in  explanation  of  the  reason  why  the  defendant  had  sent  one  lawyer 
to  another,  and  that  tiie  reason  was  that  the  plaintiff,  a  lawyer,  when 
in  Mr.  Oechler's  office — associated  with  him,  or  in  his  employ — had 
not  treated  the  vrriter  honestly  in  certain  business  dealings.  Even 
though  the  occasion  should  be  held  one  of  qualified  or  prima  facie 
privilege*  the  questions  of  bona  fides,  beUef,  and  of  actual  malice 
survive  it  Klinck  v.  Colby,  46  N.  Y.  427, 480,  7  Am.  Rep.  360.  The 
plaintiff's  complaint  expressly  avers  that  the  libel  was  false  and  ma- 
licious, and  I  think,  then,  that  the  defendant  should  have  pleaded  so 
as  to  meet  these  specific  allegations  and  thus  put  in  plea  of  qualified 
privilege  in  proper  form.  O'Donaghue  v.  McGovern,  23  Wend.  26 ; 
Buddington  v.  Davis,  6  How.  Prac.  401.  If  the  letter  were  absolutely 
privileged,  then  the  plea  might  be  sustained,  for  the  reason  that  the 
law  would  not  permit  the  i^intiff's  plea  of  falsity  and  malice.' '  Gatr 
V.  Selden.  4  N.  Y.  94. 

The  interlocutory  judgment  is  reversed,  with  costs,  and  the  de- 
murrer' sustained,  with  costs,  with  leave  to  the  defendant  to  plead 
over  on  payment  of  costs.  All  concur. 
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1.  Banks  Aim  BAKKino— n^usr  CoicPAniBS— Special  OHAsraBB— Cohsouda- 

TIOH. 

Under  Banking  Law,  Laws  1892,  p.  1913,  c.  089,  fi  163,  providing  that 
trust  compauies  Incorporated  by  special  laws  shall  possess  tbe  powers  of 
trust  companies  incorporated  under  the  general  laws,  and  shall  be  sub- 
ject to  such  provisions  of  the  banking  law  as  are  not  inconsistent  with  the 
sjipcial  laws,  companies  created  by  ^>eclal  acts  iu  1868  and  1871  (Laws 
18118,  p.  1807,  c.  806,  and  Laws  1871,  p.  1804,  c.  004),  and  anpowered  by 
eubseauent  q}ecial  acts  (Laws  1873.  p.  1269,  c.  845,  and  Laws  1806.  p. 
1111,  c.  839)  to  execute  trusts,  are  subject  to  the  provLatons  of  the  bank- 
ing law,  and  a  merger  of  such  qpedally  chartered  coropanies  Is  antborised 
by  sections  34-38,  c.  582,  221-224,  Laws  1895,  permitting  merger  of 
trust  qouipanles,  though  such  merger  was  unlawful  when  such  Bpecially 
chartered  companies  were  formed. 

2.  COBFORATIONS— AlAVRATION  OF  CHABTEB. 

The  state  cannot  conflscate  the  property  of  a  corporation  or  deprive  It 
of  Its  vested  property  rights,  but  may  change  or  destroy  the  coiporation. 

[Ed.  Note. — For  cases  In  point,  see  Oeat  Dig.  vol.  12,  Corporations*  | 
128.1 

5.  Banks  ard  Banking— Teust  Companies— Consolidation. 

Under  the  reserved  power  of  the  state  to  alter  or  repeal  corporate  char- 
ters (Const,  art.  8,  S  1,  Rev.  St.  [1st  Ed.]  pt  1,  c.  18,  tit  3,  i  8),  the  enact- 
ment of  Banking  Law,  Laws  1895.  pp.  221-224,  c.  382,  SI  34-38,  au- 
thorizing the  merger  of  trust  companies,  Is  a  valid  exercise  of  legislative 
power,  as  applied  to  Epeclally  chartered  tmst  companies  existing  at  Uie 
time  of  Its  enactment. 

4.  Cobpobations— RiouTS  or  Stockholdebs  as  to  Cobpobation. 

A  court  of  equity  will  not  interfere  in  the  management  of  a  corporation 
on  the  complaint  of  a  minority  stockholder  unless  it  is  based  on  some  U- 
i^aj  or  unauthorized  act  of  the  majority  to  bis  prejudice. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  voL  12,  Corporations,  H 
685-^r73.1 

6.  Same— Consolidation— Mebobb  Aqbsbubiit— Cobfobahohs  Having  Dx- 

BECtOBS  IN  COHUON. 

A  me^r  agreement  between  corporations  having  offlcers  and  directors 
In  common  will  be  scrutinised  with  care  for  the  purpose  of  ascHtalntng 
whether  It  Is  fair  to  stockholders  or  not,  but  such  an  Intermingling  of 
Interests  dow  not  necessarily  render  the  agreement  void  or  bo  manifestly 
uQjnst  that  a  court  of  equity  will  «ijoln  Its  execution  when  ratified  by  the 
requisite  number  of  stockholders. 

6.  Sauk— Faibnebs  or  Aobeehbnt  as  to  Stockholdebs. 

A  merger  agreement  providing  for  the  exchange  of  two  shares  of 

tfyx-k  In  a  company  earning  annually  2.5  per  cent,  of  each  share,  with  mufj) 
uncertainty  as  to  Its  future  earnings,  for  one  share  In  a  company  whldi 
can  reasonably  be  expected  to  earn  annually  48  per  cent  on  each  share, 
cannot  be  said  to  be  so  unconscionable  and  unfair  to  stockholders  in  ttie 
former  company  as  to  Justify  a  court  of  equity  In  restraining  the  carrying 
out  of  the  proposed  me^r,  especially  when  the  agreement  Is  approved  by 
a  majorl^  of  the  stockholders  of  the  company. 

7.  Same— Goon  Will. 

A  merger  agreement  is  not  necessarily  unfair  to  stockholders  because 
no  allowance  is  made  therein  for  the  good  will  of  the  company  whose  as- 
sets are  to  be  transferred  to  the  merged  company. 

[Ed.  Note. — For  cases  In  point;  see  Cent  Dig.  vol.  12,  CorporatlMiB,  If 
2:130-2337.] 
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8.  Sajie— D18BOLUT10K — iNjuNonon. 

A  stockholder  cannot  enjoin  the  liquidation  of  a  corporation  wtaere 
the  proceedings  are  taken  in  good  faltb,  in  accordance  with  the  Btatute, 
with  the  approval  of  a  majority  of  the  stockholders. 

8.  Saub— Riesis  or  Stookholdkbs  ab  to  Gobpobation. 

Every  stotikholder  of  a  coiporatton  holds  litB  stodc  subject  to  the  «s- 
ecntion  of  all  the  powers  conferred  by  law  upon  tiie  corporation,  and  be 
must  abide  by  the  decision  of  the  dlrect(»8  or  stot^olders  upon  all 
matters  wbicb  the  law  commits  to  their  control  and  determination. 

10.  Sauk— ConsoLiDATion. 

A  stockholder  cannot  mjoln  the  executl(m  of  a  proposed  merger  i^n^ee- 
meiit  which  is  intra  vires,  and  approved  by  a  majority  of  the  stockholders, 
unless  fraud  or  oppression  or  unfairness  Is  shown. 

[Ed.  Not&— For  cases  In  poUit,  see  Cent.  Dig.  vol.  12,  Gorporatlonst  U 
2843-2847.] 

11.  Apfeai.  and  Bbbok— lNJU?rcTioi7  Pkndentb  Lite. 

On  appeal  from  an  order  granting  an  Injunction  pendente  lite,  the  or- 
der will  not  be  affirmed  for  the  purpose  of  preserving  the  status  quo  until 
after  the  trial  of  the  action,  where  there  Is  no  dispute  as  to  the  facts 
alleged  in  support  of  the  injunction,  and  the  legal  questions  involved  can 
be  as  well  determined  on  tbe  appeal  as  at  the  close  of  the  trial. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Bainbridge  Colby,  a  stockholder  of  the  Equitable  Trust 
Company  of  New  York,  on  his  own  behalf  and  on  behalf  of  other 
stocldiolderSf  against  said  Equitable  Trust  C<»npany  of  New  York  and 
another.  From  an  order  (55  Misc.  Rep.  355,  106  N.  Y.  Supp.  801) 
grantitig  an  injunction  during  the  pendency  of  the  action,  defendants 
appeal. 

Argiied  before  PATTERSON,  P.  J.,  and  McI^AUGHLIN. 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Charles  F.  Brown,  for  appellants. 
William  M.  Ivins,  for  respondent 

McLaughlin,  J.  The  plaintiff,  a  stockholder  of  the  Equitable 
Trust  Company  of  New  York,  brings  this  action  in  equity  on  his  own 
behalf  and  on  behalf  of  all  other  stockholders  of  that  corporation  to 
enjoin  its  proposed  merger  with  the  defendant,  the  Mercantile  Trust 
Company,  mainly  upon  the  ground  that  such  merger  is  illegal  and 
unfair  to  the  plaintiff.  After  the  commencement  of  the  action,  upon 
notice,  he  applied  for  and  obtained  an  order  restraining  the  defend- 
ants and  their  officers  and  agents,  during  the  pendency  of  the  acticm, 
from  taking  any  further  steps  towards  carrying  out  the  proposed  mer- 
ger. The  defendants  appeal  from  this  order. 

The  proposed  merger  is  attempted  under  sections  34-38  of  the  bank- 
ing law  (chapter  689,  p.  1842,  Laws  1892 ;  chapter  382,  pp.  221-224, 
Laws  1895,  as  amended).   Section  34  provides  that : 

"Any  two  or  more  corporations,  other  than  savings  banks,  organized  under 
any  one  article  of  this  chapter,  or  organized  under  the  laws  of  this  state  for 
tbe  purposes,  or  either  of  them,  mentioned  In  any  one  article  of  this  chapter, 
are  hereby  authorized  to  merge  one  or  more  of  salfl  corporations  Into  anotber 
111  the  manner  following.   •    •   • " 

The  contention  that  the  proposed  mei^r  is  illegal  is  based  substan- 
tially upon  two  propositions : 
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First,  (a)  That  neither  the  Equitable  Trust  Company,  nor  the  Mer- 
cantile Trust  Company,  was  "or^^nized  under  any  one  article  of  this 
diapter" ;  (b)  that  neither  of  them  were  "organized  under  the  laws  of 
this  state  for  the  purposes,  or  either  of  them,  mentioned  in  any  one  arti- 
cle of  this  chapter."  The  Equitable  Trust  Company  was  incorporated 
under  chajrter  604,  p.  1304,  I^aws  1871,  under  the  name  of  the  "Trad- 
ers' Deposit  Company,"  with  powers,  amcmg  other  things,  to  receive 
upon  deposit  money,  certificates,  and  evidences  of  debt  or  value,  and 
contracts,  and  to  ^e  the 'management,  custody,  and  charge  of  the 
same,  and  to  advance  moneys,  securities,  and  credits  upon  the  same  at 
such  rates  of  interest — not  exceeding  the  legal  rate — and  upon  such 
terms  and  conditions  as  may  be  agreed  upon  by  the  parties.  In  1896 
(diapter  839,  p.  1111,  Laws  1896),  the  Legislature  further  authorized  it 
"to  have  all  the  rights,  powers  and  privileges  conferred  upon  trust 
companies  by  section  one  hundred  and  fifty-six  of  an  act  entitled  'An 
act  in  relation  to  banking  corporations*  and  known  as  the  banking  law." 
The  name  of  the  corporation  was  changed  in  1895  (Laws  1895,  p.  328, 
c.  SBT),  and  again  by  special  act  of  the  Legislature  was  dianged  in 
1902  (chapter  290,  p.  846>  to  the  Equitable  Trust  Company  of  New 
York.  The  Mercantile  Trust  Company  was  incorporated  by  special 
act  of  the  X^slature  in  1868  (chapter  806,  p.  1807)  under  ^e  name 
of  "Fire-Proof  Warehousing  C<»npany."  Its  powers  were  thereafter 
increased  by  special  acts,  and  in  1873  its  name  was  changed  (diapter 
845,  p.  1267)  to  the  "Mercantile  Trust  Company,"  and  it  was  empower- 
ed "to  accept  and  execute  all  such  trusts  of  every  description  as  may  be 
committed  to  it  by  any  person  or  persons  whatsoever,  or  by  any  cor- 
porations." Neither  of  the  defendants  was  oi^anized  under  any  one 
article  of  the  banking  act — each  havii^  been  organized  by  special  act 
of  the  Legislature — ^but  that  they  come  fairly  within  the  provisions  of 
that  act,  and  are  subject  thereto,  cannot  be  seriously  doubted  when  sec- 
tion 163  (chapter  689,  p.  1913,  Laws  1892)  is  read  in  connection  with 
and  other  sections.  This  section  provides  that: 

"Every  trust  company  IncoiDorated  by  a  special  law  shall  possess  tbe 
powers  of  trust  companies  incorporated  tinder  tbis  chapter  and  shall  be  sub- 
ject to  tnch  proTlslona  of  this  chapter  as  are  not  InconslBtent  wltb  tlie  qpeciaT 
laws  relating  to  such  specially  chartered  company." 

In  Venner  v.  Farmers'  Loan  &  Trust  Co.,  54  App.  Div.  271,  66  N. 
Y.  Supp.  773,  affirmed  176  N.  Y.  549,  68  N.  E.  1125,  it  was  held  that 
under  uiis  secticm  a  company  incorporated  by  special  act  in  1822  with 
no  banking  privileges,  but  which  has  subsequently  acquired  power  to 
execute  trusts,  was  subject  to  the  provisions  of  the  banking  law,  and 
might  receive  deposits,  though  such  power  was  expressly  withheld  in 
its  original  charter. 

Second.  That  the  Legislature  had  no  power  to  sanction  the  merger 
of  corporations  against  the  protest  of  minority  stockholders  unless  such 
mer|;er  were  lawful  when  the  corporations  were  formed.  But  the 
Legislature  has  the  right  at  any  time  it  sees  fit  to  alter,  suspend,  and 
repeal  the  charters  of  corporations.  Rev.  St  (1st  Ed.)  pt  1,  c.  18,  tit 
3,  §  8.  This  right  is  reserved  to  the  Legislature  by  the  Ccmstitution. 
Article  8,  §  1,  Const.  The  Legislature,  of  course,  cannot  confiscate 
property,  but  it  is  under  its  fist  that  the  corporation  comes  into  exist- 
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ence ;  and  the  power  which  creates  may  thereafter  change  or  destroy. 
People  ex  rel.  Cooper  Union  v.  Gass,  190  N.  Y.  333,  83  N.  E.  64; 
Mayor  v.  Twenty-Third  St.  Ry.  Co.,  113  N.  Y.  311,  21  N.  E.  60 ;  Lord 
V.  Equitable  Ufe  Assur.  Soc,  109  App.  Div.  262,  96  N.  Y.  Supp.  10. 
The  extent  and  effect  of  the  Iqjislative  reservation  of  the  right  to  alter 
or  repeal  corporate  diarters  was  discussed  in  Hinddey  v.  Schwarz- 
schild  &  S.  Cfo.,  107  App.  Div.  470,  96  N.  Y.  Supp.  367,  There  the 
plaintiff  sought  to  restrain  the  defendant  corporation  from  issuing  pre- 
ferred stock  and  subordinating  the  existing  stock  to  the  payment  of 
capital  and  dividends  thereon.  At  the  time  the  defendant  was  organiz- 
ed, unless  provided  for  in  the  certificates  of  incorporation,  preferred 
stock  could  be  issued  only  with  the  unanimous  consent  of  me  stock- 
lv>Ider8.  Under  chapter  354,  p.  961,  Laws  1901,  power  was  given 
a  corporation  to  issue  preferred  stock  upon  consent  of  the  holders  of 
two-thirds  of  tiie  stock,  and  defendant  sought  to  issue  f»-eferred  stock 
in  accordance  with  this  statute.  The  court  held  that  the  act  was  a  valid 
exercise  of  legislative  power,  applied  to  corporations  existing  at  the 
time  of  its  passage,  and  that  a  minority  stockholder  could  not  prevent 
the  issue  of  such  stock.  In  so  far  as  the  right  of  a  corporation  to  exist 
is  concerned,  as  well  as  over  the  exercise  of  such  powers  as  can  only 
be  exercised  b^  it  as  an  existii^  corporation,  the  state  has  absolute 
control  under  its  reserve  power.  People  v.  O'Brien,  111  N.  Y.  1,  18 
N.  E.  692,  2  L.  R.  A.  256,  7  Am.  St.  Rep.  684.  It  cannot,  however, 
confiscate  the  property  of  the  corporation,  or  deprive  it  of  its  vested 
property  rights.  Rodiester  &  C.  Tumfuke  R.  Co.  v.  Joel,  41  App. 
Div.  43,  68  N.  Y.  Supp.  346. 

Here  the  merger  of  the  Equitable  Trust  Company,  if  the  merger 
be  permitted  to  take  place,  will  result  in  the  extinction  of  that  cor- 
poration, and  the  transfer  of  its  assets  to  the  new  corporation,  but 
its  property  is  not  confiscated,  nor  is  the  corporation  deprived  of 
vested  property  rights.  The  property  is  sold  to  the  merged  corpora- 
tion upon  the  terms  provided  in  the  merger  agreement,  and  ample 
provision  is  made  under  the  statute  authorizing  the  merger  by  which 
any  stockholder  who  is  unwilling  to  assent  to  the  terms  can  obtain 
the  value  of  his  stock  in  cash.  The  act  provides  that  any  stockholder 
who  does  not  agree  to  the  terms  of  the  merger  agreement  may  ob- 
ject to  it  and  demand  paymoit  of  his  stock,  and,  if  not  paid,  he  may 
apply  to  the  Supreme  Court  for  the  appointment  of  three  appraisers 
to  fix  and  determine  the  value  of  his  stock,  and  the  expenses  of  such 
determination  have  to  be  borne  by  the  corporation  itself.  When  the 
plaintiff  became  interested  in  the  Equitable  Trust  Company,  he  did 
so  with  full  knowledge  of  the  fact  that  the  statute  commits  to  the 
majority  stockholders  the  r^ht  to  select  its  officers,  dictate  its  policy, 
and  control  its  management.  If  the  acts  of  the  majority  do  not  meet 
with  his  approval,  he  has  no  legal  ground  of  complaint,  unless  he 
can  show  facts  which,  in  effect,  amount  to  a  fraud  against  him,  or 
bad  faith  on  the  part  of  the  majority.  A  court  of  equity  will  inter- 
fere in  the  management  of  a  corporation  at  the  solicitation  of  a 
minority  stockholder  only  when  his  complaint  is  based  upon  some 
illegal  or  unauthorized  act  of  the  majority,  to  his  prejudice.  This 
question  is  quite  fully  discussed  in  Gamble  v.  Queens  Co.  Water  Co., 
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123  N.  Y.  91,  25  N.  E.  201,  9  L.  R.  A.  527.  Judge  Peckham,  de- 
livering the  opinion  of  the  court,  said: 

"It  18  not,  bowever,  every  question  of  mere  admlntstration  or  of  policy  1q 
.nrbich  there  Is  a  dlffer«ice  of  (pinion  among  the  Bharebolders  that  enables 
tbe  minority  to  claim  that  the  action  of  the  majority  Is  oppresslTe,  and  which 
Justifies  the  minority  in  coming  to  a  conrt  of  equity  to  obtain  relief.  General- 
ly the  rule  must  be  that  In  such  cases  tbe  will  of  tbe  majority  shall  govern. 
Tbe  court  would  not  be  Justified  In  Interfering  even  in  doubtful  cases,  wbere 
the  action  of  the  majority  might  he  susceptible  of  dltferent  constructions.  To 
warrant  the  Interposition  of  tbe  court  In  favor  of  tbe  minority  shareholders 
in  a  corporation  or  Joint-stock  association,  as  against  the  contemplated  no- 
tion of  the  majority,  where  snch  action  Is  witbln  the  corporate  powers,  a  case 
ranst  be  made  ont  which  plainly  ghows  that  such  action  Ui  so  far  optxned  to 
tbe  true  Interests  uf  the  corporation  itself  as  to  lead  to  the  clear  Inference 
that  no  one  thus  acting  could  have  been  Influenced  by  any  honest  desire  to 
secure  sucb  interests,  but  that  be  must  have  acted  with  an  Intmt  to  subserve 
some  outdde  purpose,  regardless  of  tbe  consequences  to  the  company  and  In 
a  mann^  Incouslstent  with  Its  interests.  Otherwise  the  court  might  be  called 
upon  to  balance  probabilities  of  profitable  results  to  arise  from  the  carrying 
out  of  the  one  or  the  other  of  different  plans  prop(»ed  by  or  on  b^alf  of 
dlfferrat  Bfaareboldera  In  a  corporation,  and  to  decree  tbe  adoption  of  that  line 
lit  policy  whldi  seemed  to  It  to  promise  the  beat  results,  or  at  least  to  oijoln 
tbe  carrying  out  of  the  opposite  policy.  This  is  no  business  for  any  court  to 
follow." 

But  in  any  view  can  it  be  fairly  said  that  the  proposed  merger  is 
a  fraud  upon  or  oppressive  to  the  minority  stockholders  of  the 
Equitable  Company?  The  learned  justice  at  Special  Term  refused 
to  find,  as  appears  from  his  opinion,  that  the  act  of  the  majority  was 
fraudulent  or  in  bad  faith,  but  he  did  find  that  it  was  "unfair  to  the 
interest  of  the  plaintiff."  I  have  been  unable  to  reach  the  conclusion 
that  it  is  unfair  to  the  plaintiflF.  Certainly  it  is  not  so  clear  that  it  is 
unfair  that  a  court  of  equity  would  be  j'ustified  in  interfering  with 
the  proposed  action  of  a  large  majority  of  the  stockholders  of  that 
company.  The  material  facts  are  undisputed;  the  only  dispute  be- 
tween the  parties  being  inferences  to  be  drawn  therefrom.  It  ap- 
pears that  about  66  per  cent  of  the  stock  of  the  Mercantile  Com- 
pany and  about  49  per  cent,  of  the  stock  of  the  Equitable  Company 
is  held  by  the  Equitable  Life  Assurance  Society  of  the  United  States : 
that  of  the  20  directors  who  signed  the  merger  agreement  on  behalf 
-of  the  Equitable  Company  9  are  also  directors  of  the  Mercantile 
Company ;  and  that  several  of  the  officers  and  directors  of  the  Equi- 
table Society  are  also  directors  of  the  Mercantile  Company.  With 
such  an  intermingling  of  interests  it  is  not  only  proper,  but  necessary, 
to  scrutinize  the  proposed  merger  a|;reement  with  care  for  the  pur- 
pose of  ascertaining  whether  it  is  fair  to  the  plaintiff  or  not.  but  in 
doing  so  it  must  be  borne  in  mind  that  it  does  not  necessarily  fol- 
low because  there  is  such  an  intermingling  of  interests  that  the  pro- 
posed agreement  is  void  or  so  manifestly  unjust  as  would  Justify  a 
court  of  equity  in  interfering.  Continental  Ins.  Co.  v.  N.  Y.  &  H.  R. 
Co.,  187  N.  Y.  225,  79  N.  E.  1026;  Burden  v.  Burden,  159  N. 
Y.  287,  54  N.  E.  17.  The  proposed  agreement  is  tentative  only. 
The  corporations  are  not  bound  in  anyway  until  it  is  adopted  and 
ratified  by  two-thirds  of  the  stockholders.  It  is,  at  most,  a  plan  to 
be  submitted  to  the  stockholders  for  their  action ;  and  for  this  rea- 
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son  many  of  tfie  authorities  cited  on  the  respondent's  brief,  in  which 
^directors  have  made  contracts  in  which  they  have  a  personal  interest, 
have  no  application. 

The  capital  stock  of  the  Mercantile  Company  is  $2,000,000;  its  sur- 
plus about  $7,000,000 — making  the  book  value  of  each  share  ap- 
proximately ^52.  The  capital  stock  of  the  Equitable  Company 
is  $3,000,000 ;  its  surplus  about  $10,000,000 — making  the  book  value  of 
its  shares  approximately  $440.  In  estimating  the  value  for  the  mer- 
g'er,  the  directors  deducted  $5  per  share  as  the  estimated  cost  of 
liquidation,  making  the  book  value  of  the  Equitable  Company's  stock 
$435  per  share.  Under  the  terms  of  the  merger  agreement,  the  capi- 
tal stock  of  the  Mercantile  Company  is  to  be  increased  to  $3,000,000 ; 
its  stockholders  retaining  their  present  holdings.  The  stockholders 
of  the  Equitable  Company,  upon  surrendering  their  stock,  are  to 
receive,  at  their  option,  either  $435  in  cash  for  each  share,  or  one 
share  of  the  Mercantile  stock  for  each  two  shares  of  the  Equitable 
stock ;  provision  having  been  made  to  insure  the  retirement  for  cash 
of  sufficient  stock,  so  that  the  new  stock  issued  shall  not  exceed  $1,- 
000,000.  It  will  require  $4,350,000  to  retire  the  old  stock,  so  that  the 
Equitable  Company  will  contribute  to  the  merged  company  about 
$9,000,000,  substantially  the  same  amount  which  the  Mercantile  Com- 
pany  now  has.  The  book  value  of  the  new  company's  shares  will 
then  be  approximately  $600. 

A  supeI^ficial  examination  of  the  proposed  merger  would  seem  to  in- 
dicate it  was  unfair  to  the  Equitable  stodcholders.  The  two  companies 
contribute  substantially  the  same  amount  of  capital,  and  yet  the  Equi- 
table stockholders  will  get  in  return  for  each  two  shares  of  their  stock, 
whose  book  vSlue  is  a^ut  $870,  one  share  of  stock  of  the  new  com- 
pany, whose  book  value  will  be  about  $600,  while  the  Mercantile 
stockholders  will  get  two-thirds  of  the  stock  of  the  new  company,  and 
the  shares  they  now  hold  will  be  increased  in  book  value  from  $452 
to  $600.  This  apparent  unfairness,  however,  disappears  when  the  con- 
diticm  and  earning  capaci^  of  the  two  companies  are  critically  ex- 
amined. The  Mercantile  Company  earns  annually  about  12  per  cent, 
on  the  book  value  of  its  shares — that  is,  about  51  per  cent,  on  each 
share — while  the  equitable  company  earns  less  than  6  per  cent,  on  its 
book  value,  or  about  25  per  cent,  on  each  share.  A  further  fact  which 
is  not  disputed,  and  which  in  determining  the  value  of  the  shares  is  a 
very  pertinent  subject  of  inquiry,  is  that  the  Equitable  Company  has 
suffered  quite  seriously  from  recent  business  conditions.  Its  relations 
with  the  Equitable  Life  Assurance  Society  are  not  now,  and,  it  is  not 
difficult  to  see,  will  not  in  the  future,  be  nearly  so  prc^table  as  former- 
ly, and  its  earning  capacity  thereby  is  and  will  be  largely  diminished. 
The  directors  estimate  the  annual  earnings  of  the  new  company,  tak- 
ing the  annual  earnings  of  the  Mercantile  Company  and  adding  thereto 
the  estimated  earnings  at  4  per  cent,  on  the  $9,000,000  to  be  obtained 
from  the  Equitable  Company,  as  approximately  $1,500,000;  that  is, 
about  8  per  cent,  on  the  book  value  of  its  stock,  or  48  per  cent,  on  each, 
share.  The  exchange  of  two  shares  of  stock  in  a  company  earning  25 
per  cent,  on  each  share,  with  much  uncertainty  as  to  its  future  earning 
power,  for  one  share  in  a  company  which  can  reasonably  be  expected 


Digitized  by  Google 


984  108  NBW  YORK  SUPPLBUBNT  (Sup.  Ct 

ud  MS  New  York  8Uto  Reporter 

to  earn  48  per  cent  on  each  share,  cannot  be  -said  to  be  9uch  an  un- 
conscionable proposition  as  to  justify  a  court  of  equity  in  interfering, 
and  especially  when  the  plan  is  approved  by  a  very  large  majority  of 
the  stockhdders  of  the  Equitable  Company.  It  is  true,  as  pointed  out 
by  the  learned  justice  sitting  at  Special  Term,  that  the  foregoing  esti- 
mate figures  the  earnings  upon  the  Equitable  contribution  at  only  4  per 
cent.  Whereas  that  corporation  is  now  earning  nearly  6  per  cent. ;  but 
for  reasons  already  suggested  it  is  extremely  doubtful  whether  the 
earnings  of  the  Equitable  Company  will,  if  the  merger  does  not  take 
place,  be  more  than  4  per  cent.,  but,  if  that  fact  be  a»umed,  then  the 
shares  in  the  new  company  will  be  more  valuable  than  as  now  esti- 
mated. If  the  new  company  can  earn  upon  its  capital  anything  like  the 
per  cent,  which  the  Mercantile  Company  is  now  earning,  the  net  earn- 
ings per  share  of  the  new  company  will  be  more  than  twice  as  much 
as  the  present  earnings  of  the  Equitable  Company.  It  may  be  assum- 
ed that  the  proposed  merger  will  be  of  benefit  to  the  stockholders  of 
the  Mercantile  Company,  Indeed,  the  main  contention  of  respondent's 
counsel  seems  to  be  the  great  advantage  which  will  accrue  to  the  Mer- 
cantile stockholders  ratlwr  than  injustice  which  die  stockholders  of  the 
Equitable  will  suffer. 

It  is  argued  that  no  allowance  is  made  for  the  good  will  of  the  Equi- 
table Company  and  that  this  is  an  asset  taken  from  the  Equitable  stock- 
holders without  compensation.  Good  will  is  unquestionably  an  asset, 
but  its  value  is  a  variable  and  uncertain  quantity.  It  may  exist  to-day 
and  disappear  to-morrow.  In  case  of  a  dissolution,  either  forced  or 
voluntary,  it  adds  but  little,  if  an;ything,  to  the  assets  of  the  dissolved 
corporation.  In  this  connection  it  may  not  be  out  of  place  to  call  at- 
tention to  the  fact  that  it  does  not  seem  to  be  seriously  claimed  that  if 
the  EquitaUe  Company  were  to  be  dissolved,  and  its  property  dis- 
tributed among  its  stodcholders,  they  would  realize  more  than  $435  a 
shai^l  'If  a  large  majority  of  the  stockholders  of  the  Equitable  Com-  . 
pany  deemed  it  for  their  respective  interests  to  liquidatje  the  company, 
and  proceedings  in  good  faith  were  about  to  be  taken  in  accordance 
with  the  statute  for  ^at  purpose,  no  one,  I  take  it,  would  seriously  con- 
tend that  a  court  of  equity  ought  to  interfere  and  prevent  such  liquida- 
tion. Windmuller  v.  Standard  Distilling  &  Distributii^  Co.  (C.  C) 
114  Fed.  491 ;  4  Thompson  on  Corporations,  §  4443. 

After  a  careful  consideration  of  the  record,  I  do  not  think  it  can  be 
said  die  proposed  agreement  is  unfair  to  the  plaintiff.  It  has  been  ap- 
proved, as  Uie  statute  requires,  by  the  state  superintendent  of  banks, 
and  the  fact  is  not  disputed  that  the  holders  of  over  27,000  shares  of  the 
Equitable  Company's  stock  out  of  a  total  of  30,000  shares  have  signi- 
fied tfieir  assent  and  approval  of  the  merger.  The  Equitable  Life  As- 
surance Society  holds  some  15,000  of  these  shares,  but  it  appears  that 
oilier  holders  of  12,914  shares  have  signified  their  intention  to  vote  for 
the  ,iperger,  while  otdy  the  plaintiff,  who  holds  dOO  shares,  and  <»ie 
othtir  stockh(^der  who  holds  6  shares,  have  signified  their  disapproval. 
No  director  of  the  Equitable  has  opposed  the  merger.  It  is  resisted  by 
the  holders  of  barely  1  per  cent,  of  the  stock,  while  the  holders  of  over 
90  per  cent,  have  signified  their  approval.  Every  stockholder  of  a  cor- 
poration holds  bis  stock  subject  to  the  execution  of  all  the  powers  con- 
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fcrred  by  law  upon  the  corporation,  and  he  must  abide  by  the  deci- 
sion of  the  directors  or  stockholders,  as  the  case  may  be,  upon  all  mat- 
ters which  the  law  commits  to  their  determination  and  control.  Mora- 
wetz  on  Corporations  (2d  Ed.)  §§  413-417;  Cook  on  Corporations 
(6th  Ed.)  §  684.  The  Legislature  has  seen  fit,  in  the  exercise  of  the 
powers  conferred  upon  it,  to  provide  the  conditions  upon  which  exist- 
ing trust  companies  may  merge.  I  know  of  no  principle  which  jus- 
tifies a  court  of  equity  in  interfering  with  a  large  majority  of  the 
stockholders  proceeding  strictly  in  accordance  with  the  statute  simply 
because  some  of  the  minority  stockholders  think  the  proposed  agree- 
ment is  unsatisfactory  or  unfair.  That  question  must  necessarily  un- 
der the  statute  be  determined  by  the  stockholders  themselves,  and,  once 
their  decision  has  been  made)  in  the  absence  of  fraud  or  ba4  faith,  or 
of  facts  dearly  showing  that  the  proposed  acts  will  be  oppressive  or 
unfair  to  the  corporation,  the  court  cannot  and  oug^t  not  to  interfere. 
If  it  did  so,  it  would,  in  effect,  repeal  the  statute  and  subject  the  con- 
trol of  tiie  majority  to  the  will  of  the  minority. 

Finally,  it  is  urged  that  the  order  should  be  affirmed  so  as  to  pre- 
serve the  status  quo  until  after  the  trial  of  the  action ;  that,  if  it  is  re- 
versed, any  relief  to  which  the  trial  might  determine  the  plaintiff  en- 
titled would  be  unavailing.  There  would  be  force  in  this  suggestion 
if  there  were  any  material  dispute  as  to  the  facts;  but  there  is  not. 
This  is  recognized  in  the  brief  presejited  by  the  resp<»idait'8  counsel, 
in  which  he  states : 

"Both  defaidants  admit  In  tta^r  answers  and  affidavits  all  tbe  material 
facts  alleged  by  the  plaintiff  In  support  of  the  injunction,  •  •  •  They  dif- 
fer with  the  plaiqtlfl  only  In  his  conclusion  that  the  plan  is  Iniquitous  and  niir 
omsclonabl^  and  contend  that  It  is  fair  and  Jnst  But  that  Is  obviously  a 
qnestlim  of  constmction  tmt  the  court  •  •  *  >* 

It  is  not  even  suggested  that  there  was  any  deception  or  conceal- 
ment in  arranging  for  the  merger ;  on  the  contrary,  it  appears  that  the 
directors  of  the  Equitable  Comply  acted  openly  and  full  information 
was  given  to  its  stockholders.  The  only  question  presented  is  whether 
the  mei^er  agreement  by  its  terms  and  from  the  interrelation  of  the 
parties  in  interest  is  so  unfair  and  unconsci<»iable  as  regards  the  plain- 
tiff and  otiier  minority  stockholders  that  a  court  of  equity  should  inter- 
fere and  prevent  its  oonstmimation.  The  facts  are  fully  set  out  in  the 
record;  and,  tiiere  being  no  dispute  as  to  such  facts,  the  legal  ques- 
tions involved  can  be  as  well  passed  upon  now  as  at  the  close  of  the 
trial.  These  facts  in  my  opinion  do  not  show  that  the  proposed  merger 
is  illegal,  unfair,  or  unjust  to  the  plaintiff,  or  that  there  is  any  ground 
whatever  to  justify  a  court  of  equity  in  exercising  its  equitable  pow- 
ers to  prevent  a  large  majority  of  ^e  stockholders  of  a  corpwation 
doing  precisely  what  the  statute  in  express  terms  says  they  may  da 

If  I  am  ri^t  in  this  conclusion,  then  it  follows  that  the  order  ap- 
pealed from  must  be  reversed,  wilii  $10  costs  and  disbursements,  and 
the  motion  to  continue  the  injunction  denied,  with  $10  costs.  All 
concur. 
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et  al. 

(Supreme  Court,  Appellate  DItIsIod.  First  Department  February  14.  1906.) 

t  Words  ard  Pubasss— "Invest." 

Invest,  as  naed  In  connection  with  money  or  capital,  means  to  give 
money  for  some  other  proper^ ;  to  lay  out  money  for  some  other  kind  of 
property,  usually  of  a  permanent  nature,  literally,  to  clothe  money  In 
some  thing ;  to  lay  oat  money  In  some  permanent  form  so  as  to  produce  an 
Income ;  to  lay  out  money  or  capital  in  bustnera  with  the  view  of  obtain- 
ing an  Income  or  profit ;  to  place  money  so  that  It  will  yield  a  profit. 

[Ed.  Note. — For  other  definition^  see  Words  and  Phrases,  vol.  4,  jfp. 
3755-3758.] 

2.  IHSUBANCX— Ikvestuerts  bt  Life  Insdbance  Coupanibs. 

The  carrying  out  of  a  proposed  merger  agreement  by  which  etodchold- 
era  may  surrender  their  shares  and  receive  In  eccbange  therefor  the 
shares  of  the  merged  company,  so  far  as  sudi  merger  affects  a  life  In- 
surance company  owning  shares  in  the  constituent  companies  upon  ex- 
penditures of  moiuy,  made  when  not  prohibited  by  law,  does  not  offend 
against  the  provisions  of  Insurance  Law,  1 100,  as  amended  by  Laws  1006, 
Ik  797.  c.  S26)  providing  that  life  Insnranoe  companies  shall  not  Invest  In 
any  shares  <a  tbe  stock  of  any  corporation  other  than  a  municipal  cor- 
poratlmL 

3.  OOBPOBATIONB— ConaOUOATIOn— BlOBTS  OF  Stockhdldebs. 

A  stockholder  cannot  enjoin  the'  execution  of  a  proposed  merger  agree- 
ment between  corporations  which  is  Intra  vires,  tmless  fraud  or  <9pre8- 
sion  or  unfairness  Is  diown. 

[Ed.  Note.^F4r  cases  In  point,  see  Omt  Dig.  voL  i2,  Oi»poratlons.  3 

2346.1 

Appeal  from  Special  Term. 

Action  by  Charles  W.  Morse,  a  stockholder  of  the  Equitable  Life 
Assurance  Society  of  the  United  States,  on  his  own  behalf  and  on  be- 
half of  other  stockholders,  against  said  Equitable  Life  Assurance  So- 
ciety of  the  United  States  and  others.  From  an  order  granting  an  in- 
junction during  the  pendency  of  the  action,  defendants  appeal.  Re- 
versed. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Charles  F.  Brown  (Paul  D.  Cravath,  Allan  McCuUoh,  Carl  A.  De 
Gersdorff,  on  the  brief)*  for  appellants. 
Louis  Marshall  (Thomas  D.  Adams,  on  the  brief),  for  respondent 

CLARKE,  J.  This  is  an  appeal  from  an  order  granting  an  injunc- 
tion pendente  lite  in  an  action  in  equity  brought  to  enjoin  and  restrain 
the  Equitable  Life  Assurance  Society  of  the  United  States,  its  direc- 
tors, officers,  agents,  and  attorneys,  from  voting  at  any  meeting  of 
the  stockholders  of  the  defendant  the  Equitable  Trust  Company  of 
New  York,  or  of  the  defendant  the  Mercantile  Trust  (>>mpany,  in 
favor  of  approving  an  agreement  of  merger,  dated  June  13,  1907, 
between  said  trust  companies;  from  exchanging  the  capital  stock  of 
the  Equitable  Trust  Company  held  by  the  insurance  company  for 
shares  of  stock  of  the  Mercantile  Trust  Company ;  and  restraining  the 
said  trust  companies,  and  their,  and  each  of  their,  directors,  officers, 
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agents,  and  attorneys,  from  carrying  out  the  aforesaid  agreement  of 
merger.  The  said  merger  agreement  and  the  questions  arising  there- 
under have  been  considered  in  Colby  v.  Equitable  Trast  CcHnpany 
(handed  down  herewith)  108  N.  Y.  Supp.  978,  and  no  further  con- 
sideration of  the  questions  there  pass«l  upon  is  necessary  in  this 
opinion.  We  therefore  consider  solely  the  questicxis  peculiar  to  this 
case. 

The  capital  stock  of  the  Equitable  Life  Assurance  Society  is  $100,- 
000,  divided  into  1,000  shares  of  the  par  value  of  $100  each,  the  an- 
nual dividends  thereon  being  limited  by  law  to  7  per  cent.  The  plain- 
tiff owns  15  shares  of  said  capital  stock.  The  charter  of  the  society 
provides  that  the  earnings  and  receipts  over  and  above  the  dividends, 
losses,  and  expenses  shall  be  accumulated,  and  that  the  insurance  busi- 
ness of  the  company  shall  be  conducted  upoiT  the  mutual  plan.  The 
assets  of  the  company  in  excess  of  its  capital  stock,  according  to  its 
last  report,  amounts  to  upwards  of  $434,000,000,  of  which  $68,720,333 
is  surplus.  A  majority  of  its  directors  are  elected  by  policy  holders, 
and  not  by  the  stockholders.  The  insurance  company  owns  14,500 
shares  of  the  capital  stock  of  the  defendant  Equitable  Trust  Company, 
being  67  per  cent  thereof,  and  12,941  shares  of  the  capital  stock  of 
the  Mercantile  Trust  Company,  being  about  49  per  cent,  thereof.  One 
of  the  grounds  upon  which  the  injunction  was  prayed  is  that  the  Equi- 
table Life  Assurance  Society  has  no  rig^t,  under  section  100  of  the 
insurance  law  of  the  state  of  New  York,  amended  by  chapter  326,  p. 
797,  Laws  1906,  to  exchange  its  stock  in  the  Equitable  Trust  Company 
of  New  York  for  stock  of  the  merged  company  under  the  merger 
agreement   Said  section  provides  as  follows: 

"Investments.  No  domestic  life  insurance  corporation,  •wb^ber  Incorpo- 
rated by  special  act  or  under  a  general  law,  sball  alter  tbe  first  day  of  Junt, 
1906,  invest  In  or  loan  upon  any  shares  of  stock  of  any  corporation,  other 
than  a  municipal  corporation,  nor,  excepting  government  state  or  municipal 
securities,  shall  it  Invest  in,  or  loan  upon,  any  bonds  or  obligations  wbTcb 
aliall  not  be  secured  by  adequate  collateral  security  or  where  more  than  one- 
third  of  tlie  total  value  of  tbe  collateral  security  therefor  shall  consist  of 
shares  of  stock.  Kvery  such  coTporatl<m  which  on  the  first  day  of  June, 
1006,  shall  own  any  shares  of  stock  other  than  public  stocks  of  municipal  cor- 
porations, whenever  the  same  shall  have  been  acquired,  or  any  bonds  or  obliga- 
tions of  the  kinds  above  descrlt>ed  where  said  boncU  or  obligations  shall 
have  been  acquired  after  tbe  first  day  of  Marcti,  1006,  shall  dispose  of  the  said 
shares  of  stock  and  of  said  bonds  and  obligations  within  five  years  from  tbe 
thirty-fii*st  day  of  December,  1906,  and  In  each  year  prior  to  the  expiration 
of  said  five  years  shall  make  such  reduction  of  its  holdings  of  said  securities 
as  may  be  apptojeA  In  writing  by  the  saperiuteiulent  of  Insurance.  No  In- 
vestment or  loan  shall  be'made  by  any  sudi  life  insurance  corporation  unless 
the  same  shall  first  have  been  authorized  by  the  board  of  directors  or  by  a 
committee  tliereof  charged  with  the  duty  of  supervising  such  Investment  or 
loan.  No  such  corporation  stiall  subscribe  to  or  participate  In  auy  underwrit- 
ing of  the  purchase  or  sale  of  securities  or  property,  or  enter  Into  any  trans- 
action for  sudi  purchase  or  sale  on  account  of  said  corporation  Jointly  with 
any  other  person,  firm  or  corporation ;  nor  shall  any  snch  corporatloa  cntet' 
into  any  agreement  to  withhold  from  sale  any  of  its  property,  but  tbe  dispo- 
sition of  its  property  shall  be  at  all  times  within  the  control  of  its  board  of 
directors.  Any  such  corix) ration,  in  addition  to  other  Investments  allowed  by 
law,  may  Invest  any  of  Its  funds  in  any  duly  authorized  bonds  or  evtdeiicex 
of  debt  of  auy  city,  county,  town,  village,  school  district,  municipality  or  other 
civil  division  of  any  state,  and  may  loan  upon  the  securl^  of  improved  nn- 
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encumbered  real  property  In  any  state  worth  fifty  per  centum  more  than  the 
amotmt  loaned  thereon." 

The  insurance  company  has  now  a  considerable  amount  of  money 
invested  in  certain  shares  of  the  capital  stock  of  the  Equitable  Trust 
Company  and  the  Mercantile  Trust  Company.  It  is  provided  by  the 
terms  of  the  proposed  merger  that  the  holders  of  the  capital  stock 
of  the  Equitable  Trust  Company  shall  surrender  their  stock  by  de- 
livering the  certificates  therefor,  duly  indorsed  in  blank  for  transfer, 
and  each  stockholder  shall  be  entitled  to  receive  at  his  option  either 
one  share  of  the  capital  stock  of  the  merged  company  for  each  two  * 
shares  of  the  stock  of  the  Equitable  Trust  Company  so  surrendered, 
or  $436  in  cash  for  each  share  so  surrendered ;  that  the  holders  of 
the  present  outstanding  capital  stock  of  the  Mercantile  Trust  Com- 
pany shall  be  entitled  to  retain  one  share  in  the  merged  company  for 
each  share  of  such  present  stock,  and  to  receive  new  certificates  there- 
for upon  surrender  to  the  merged  company  of  the  present  certificates 
for  cancellation.  If  the  insurance  company  surrenders  its  shares 
of  the  Equitable  Trust  Company  stock  at  tie  ratio  of  two  to  one, 
and  receives  shares  of  the  merged  company  therefor,  and  surrend- 
ers its  shares  in  the  Mercantile  Trust  Company  and  receives  share  for 
share  therefor  of  the  merged  company,  will  that  transaction  violate 
the  provision  of  the  statute  cited,  supra,  that  "no  domestic  life 
insurance  corporation  shall  invest  in  any  shares  of^  stock  of  any 
corporation  other  than  a  municipal  corporation"  ?9Tt  is,  of  course, 
conceded  if  this  were  an  original  transaction,  if  the  insurance  com- 
pany shotild  agree  to  buy  and  pay  for  out  of  its  funds  shares  of 
stodc  in  the  merged  corporation  to  be  formed  b^  this  agreement,  that 
it  would  violate- the  provisions  of  the  statute  in  fact  and  in  intent. 
The  insurance  company  owns,  however,  upon  expenditures  df  money 
heretofore  made,  when  not  prohibited  by  law,  shares  of  stock  in  the 
two  constituent  companies.  It  has  the  right,  under  the  statute,  to 
continue  to  hold  such  shates  as  were  acquired  prior  to  the  1st  of 
June,  1906,  for  five  years  from  the  1st  day  of  December,  1906,  subject 
only  to  the  requirement  that  it  shall  make  in  each  year  of  said  five 
years  such  reduction  of  its  holdings  of  said  securities  as  may  be  ap- 
proved in  writing  by  the  superintendent  of  insurance.  During  that 
period  its  ownership  of  said  stock  is  perfect.  Its  title  is  as  good,  its 
privileges,  responsibilities,  and  duties  the  same  as  that  of  any  other 
holder  of  shares  in  said  companies.  It  has  the  right  to  vote  upon  its 
shares  in  every  election  and  upon  every  proposition  lawfully  sub- 
mitted to  the  stockholders  of  the  said  companies,  including  the  right 
to  vote  upon  a  proposition  for  merger,  required  by  law  to  be  sub- 
mitted by  the  directors  to  the  stockholders,  and  which  can  only  be 
accomplished  by  the  consent  of  the  holders  of  two-thirds  of  said 
stock.  So  long  as  it  is  the  owner,  it  is  vested  with  all  the  r^hts  of 
ownership.  The  Century  Dictionary  defines  the  word  'invest*'  as 
follows : 

"To  ^ploy  for  some  profitable  use ;  convert  Into  some  other  form  of  wealth, 
usually  of  a  more  or  less  permanent  nature,  as  In  the  purchase  of  property 
or  shares,  or  in  loans  secured  by  mortgages,  etc. ;  said  of  money  or  capital ; 
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followed  bj  In;  as,  to  Invest  ono'B  meana  In  landa  or  hoosei  or  In  bank  ato^ 
(omnmeirt  bonda^  ata ;  to  Invert  large  anma  In  booka." 

"Investment"  in  the  same  dictionary  is  defined : 

"An  Investing  of  money  or  capital ;  ocpradltare  for  profits  or  future  bene* 
flte;  a  placing  or  conversion  of  capital  In  a  way  Intended  to  secure  Income 
or  profit  from  Its  emptoymmt;  as^  an  Inveatnmt  In  active  business,  or  In 
rto^ES,  landf  or  tbe  Uke ;  to  make  safe  Investment  ot  one's  prlndpaL" 

In  23  Cyc  348,  "invest"  is  defined  as  follows: 

**A8  used  In  connection  with  money  or  capital,  to  give  money  for  some  other 
property ;  to  lay  out  mon^  for  some  other  kind  of  property,  usnally  of  a  per- 
manoit  nature ;  literally,  to  dotbe  money  In  some  thing ;  to  lay  out  money  In , 
some  permanent  form  so  as  to  produce  an  Incmne ;  to  lay  ont  money  oe  ca^tal 
to  business  wltta  the  view  of  obtaining  an  Income  or  profit;  to  place  mon^ 
so  that  it  will  yield  a  profit." 

Under  this  proposed  merger  no  money  is  to  be  paid  out  or  clothed 
in  securities  or  transferred  from  cash  to  stock.  The  investment  has 
long  since  been  made ;  the  money  has  long  since  been  "placed  so  that 
it  win  yield  a  profit/'  "given  for  some  other  propertv/'  "laid  out  in 
&  permanent  Kirm  so  as  to  I»^oduce  an  income.  There  is  to  be  a 
mere  exchange  of  shares  of  stock  in  two  separate  companies  for 
shares  of  stodc  in  one  rampany  which  is  to  be  the  result  of  the  mer- 
ging of  the  two  separate  companies,  the  merged  company  to  take  over 
and  carry  on  the  powers,  rights,  and  privileges  of  the  two  separate 
•companies.  Instead  of  the  laying  out  of  capital,  the  parting  with 
money  for  a  security,  there  will  be  a  considerable  transforination  of 
securities  into  cash  by  that  provision  which  permits  the  company  to 
receive  $435  per  share  for  those  shares  of  the  Equitable  Trust  Com- 
pany which  it  does  not  desire  to  exchange  for  shares  in  the  merged 
company  at  the  ratio  iM'Ovided.  The  president  of  the  insurance  com- 
pany states  under  oath : 

"I  know  of  no  way  by  which  the  society  can  realize  aa  much  upon  its  hold- 
ings as  by  availing  Its^  of  the  proposed  merger,  which  insures  a  cash  price 
of  $135  for  eacb  share  of  atodk  which  la  not  exchanged  for  Bto<^  of  tbe 
mav6d  ecoDpany.  In  my  judgment  that  price  Is  considerably  to  excess  of  tbe 
probable  Uqatdatitm  value  of  the  tOoA.  •  •  •  If  for  any  reason  tiie  propoa. 
«d  merger  should  iwove  impracticable,  my  own  judgment,  as  representtog  the 
Equitable  Life  Assurance  Society,  would  be  In  favor  ot  liquidating  the  Equita- 
ble Trust  Oompany  so  as  to  return  to  Ite  stockholders  Itt  capital  and  surplus, 
less  the  eqwnse  ot  Uquldatl<nL'' 

It  seems  to  me  clear  that  the  proposed  transaction,  so  far  as  it  af- 
fects the  Equitable  Life  Assurance  Society,  does  not  offend  against 
the  provisions  of  section  100  of  the  insurance  law,  as  amended  by 
chapter  326,  p.  797,  Laws  1906.  If  I  am  right,  the  proposed  action 
of  the  directors  in  voting  the  shares  owned  by  the  insurance  company 
is  not  ultra  vires;  and,  as  the  learned  court  at  Special  Term  in  the. 
Colby  Case  distinctly  held  that  the  scheme  of  merger  was  not  fraud- 
ulent, this  case  falls  within  the  doctrine  that  a  stockholder  cannot 
enjoin  the  execution  of  a  contract  Intra  vires  unless  fraud  or  op- 
pression or  unfairness  is  shown.  As  laid  down  in  Leslie  v.  Lorillanl, 
110  N.  Y.  633, 18  N.  E.  365, 1  L.  R.  A.  456 : 

"In  actions  by  stockholders  which  assail  the  acts  of  their  directors  or  trus- 
tees courts  will  not  toterfere  unless  tbe  powers  have  been  lll^ally  or  un- 
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conscientiously  executed,  or  unless  it  be  made  to  appear  that  tbe  acta  were 
fraudulent  or  coUuslTe  and  destrnctlre  of  tbe  rights  of  tbe  atockbolders." 

Where  we  consider  the  nature  and  character,  the  assets,  surplus 
and  capital  stock  of  this  insurance  company,  it  is  difficult  to  perceive 
in  what  possible  way  the  proposed  merger  can  be  destructive  of  the 
rights  of  this  plaintiff  who  owns  15  shares  of  its  stock  upon  which 
the  dividends  are  limited  by  law  to  7  per  cent,  per  annum. 

For  these  reasons,  in  addition  to  those  expressed  in  the  opinion 
in  the  Colby  Case,  the  order  appealed  from  should  be  reversed  and 
the  injunction  vacated,  with  costs  and  disbursements  to  the  ap[>el- 
lants.   All  concur. 


HcGABDHLL  T.  HBTBOPOLITAN  ST.  BT.  GO. 
(Supreme  Oourt,  Appellate  DiTlslon,  Second  D^rtmoiL  February  28,  190&> 

DlSUISSAL— WAITT  of  PBOSECnTIOn. 

A  persMial  Injni7  case,  after  Issue  Joined,  was  not  noticed  for  trial  by 
plaintiff,  nor  was  note  of  issue  filed,  but  remained  in  the  office  of  plain- 
tiff's attorney  for  between  four  and  fire  years.  Issues  three  years  young- 
er were  reached  and  disposed  of.  FlalntlfTs  attorney  offered  as  an  ex- 
cuse that  the -case  was  in  full  charge  of  a  clerk  In  bis  office,  who  left 
after  Its  commencement  without  informing  him  ot  It.  and  that  he  never 
knew  of  Its  poidency  until  serrloe  of  papers  on  motion  to  dismiss  for  lack 
of  prosecution.  Held,  that  there  was  Inexcusable  neglect,  warranting  a 
dismissal  for  lack  of  prosecution. 

[Ed.  Note.— For  cases  In  point,  see  C^t  Dig.  vol.  17,  Dismissal  and 
Nonsuit,  H  140-152.] 

Rich^  J.,  dissenting. 

Appeal  from  Special  Term,  Westdiester  County. 

Acti(m  by  Franks  M.  McCardell  against  tbe  Metropolitan  Street 

Railway  Company.  From  an  order  denying  defendant's  motion  to  dis- 
miss for  lack  of  prosecution,  defendant  appeals.  Reversed,  and  motion 
granted. 

Argued  before  JENKS,  HOOKER,  RICH,  MILLER  and  GAY- 
NOR,  JJ. 

Bayard  H.  Ames  (Walter  Henry  Wood,  on  the  brief),  for  appellant. 

J.  Quintus  Cohen,  for  respondent. 

HOOKER,  J.  The  action  is  for  personal  injuries.  The  cause  of 
action  arose  on  September  1, 1899,  summons  was  served  on  August  S5, 
1902,  and  issue  was  joined  on  October  14,  1902.  Subsequent  thereto 
no  further  steps  were  taken  by  the  plaintiff.  The  case  was  never  no- 
ticed for  trial,  and  note  of  issue  was  never  filed.  This  is  an  appeal  by 
the  defendant  from  an  order  refusing  to  dismiss  the  complaint  for 
lack  of  prosecution. 

Issues  three  years  younger,  namely,  of  August,  1905,  had  been  tried. 
The  plaintiff's  attorney  seeks  to  excuse  his  neglect  by  showing  that  a 
clerk  in  his  office  who  had  diarge  of  the  matter  went  on  a  protracted 
spree  after  the  commencement  of  the  action,  and  never  returned  to  the 
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attorney's  office;  that  the  attorney  never  knew  of  the  pendency  of 
this  case  in  his  office  until  the  service  of  the  motion  papers.  We  can- 
not understand  how  this  case  could  be  in  the  plaintiff's  attorney's  of- 
fice from  1902  until  the  making  of  this  motion  without  his  having 
been  aware  of  the  commencement  of  the  action.  If  the  clerk  went  on 
the  spree  at  about  the  time  of  the  commencement  of  the  action,  and  has 
never  returned,  and  the  plaintiff's  attorney  has  never  discovered  the 
presence  of  this  case  in  his  office,  his  neglect  of  his  client's  interest  is 
exceedingly  gross.  It  seems  impossible  that  the  case  could  have  been 
in  his  office  for  between  four  and  five  years  without  his  having  dis- 
covered the  fact.  It  is  also  incomprehensible  that,  if  the  plaintiff  had 
any  case  at  all,  she  would  not  have  conferred  with  her  lawyer  about 
it  during  the  time  that  intervened  between  the  commencement  of  the 
suit  and  the  making  of  this  motion.  The  facts  presented  by  this  rec- 
ord show  a  cause  of  inexcusable  neglect,  if  ever  one  was  made  out. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  granted,  with  costs.  All  concur,  except  RICH,  J.,  who 
dissents. 

RICH,  J.  I  dissent.  It  appears  that  younger  issues  of  the  same 
character  have  been  reached  in  their  regular  order  upon  the  calendar 
of  the  court,  and  tried  and  disposed  of.  Plaintiff  excuses  the  failure 
to  prosecute  by  showing  that  at  the  time  the  action  was  commenced  her 
counsel  relied  upon  a  young  man  in  his  office,  who  had  charge  of  all 
papers  in  connection  with  the  case,  but  who  left  the  employment  at 
about  that  time,  and  never  returned,  without  giving  counsel  any  infor- 
mation of  the  action,  or  even  that  it  had  been  instituted,  and  he  never 
had  any  knowleds^e  or  information  in  reference  to  the  pending  case  un- 
til served  widi  the  papers  in  the  motion  to  dismiss. 

I  think,  in  view  of  the  fact  that  counsel  had  no  knowledge  of  the  ac- 
tion, that  plaintiff  ought  not  to  be  charged  with  n^lect,  and  the  order 
ougfit,  therefore,  to  be  affirmed. 


McCABDBLL  r.  METFROPOUTAN  ST.  RY.  CO. 
<GhipraD»  Oonrt,  Appellate  Division,  Second  Dcqitartment   Febnuxy  28,  1908.) 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Roy  L.  McCardell  against  the  Metropolitan  Street  Rail- 
way Company.  From  an  order  denying  defendant's  motion  to  dis- 
miss for  lack  of  prosecution,  defendant  appeals.  Reversed,  and  mo- 
tion granted. 

Argued  before  JENKS,  HOOKER,  RICH.  MILLER,  and  GAY- 
NOR,  JJ. 

PER  CURIAM.  Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  with  costs,  on  the  authority  of  Frances 
M.  McCardell  v.  Metropotitan  Street  Railway  Co.  (decided  herewith) 
108  N.  Y.  Supp.  990. 

RICH,  J.,  dissents. 
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LAMBBBT  SNYDBS  CX>.  T.  SMITH. 
(Supreme  Gonr^  Appellate  DItIbIoi,  Flnt  Department   Febrnair  21,  190&) 

VmuB— CaANOE  or  Vbhub— OoHVjeimncii  or  WnmiaBEB. 

Where  ttae  papers  In  a  motion  to  cbange  tbe  place  of  trial  from  New 
Tork  coonty  to  Suffolk  county  for  tbe  convenience  of  witnesses  show  tbat 
all  tbe  principal  witnesses  reside  and  tbe  cause  of  action  arose  there, 
the  cause  will  be  transferred  to  such  county ;  and  it  la  no  answer  to  say 
tbat  because  of  facilities  for  transportation  It  is  as  conTenlent  for  tbe 
witnesses  to  go  to  the  city  of  New  York  as  to  the  county  seat  of  Snffolk. 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig.  vol.  48,  Tenoe,  ||  76,  T7.] 

Appeal  from  Special  Term,  New  York  County. 
Action  by  the  Lambert  Snyder  Company  against  Et^ene  P.  Smith. 
From  an  order  denying  a  motion  for  change  of  venue,  defendant  ap- 

^c&ts  versed 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  HOUGHTON.  JJ. 

Frederick  C.  Day,  for  appellant. 
Julius  D.  Tobias,  for  respondent 

PER  CURIAM.  So  far  as  the  motion  papers  disclose,  all  of  the 
witnesses  material  to  the  trial  of  the  action  reside  in  the  county  of 
Suffolk.  The  cause  of  action  arose  in  that  county,  and  it  should  be 
tried  there.  If  the  plaintiff  chose  to  bring  its  action  for  so  iftsig- 
nificant  a  claim  in  the  Supreme  Court,  it  must  abide  by  its  ordinary 
rules  respecting  the  place  of  trial.  On  the  papers  presented  it  was 
no  answer  to  say  that  because  of  facilities  for  transportation  it  was 
as  convenient  for  defendant's  witnesses  to  come  to  the  city  of  New. 
York  as  to  go  from  their  place  of  residence  to  the  county  seat  of 
Suffolk  county. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  to  change  the  place  of  trial  from  the  county  of 
New  York  to  the  county  of  Suffolk  for  the  convenience  of  witnesses 
should  be  granted,  with  $10  costs. 


WATERS  et  aL  T.  QOLDBERQ  et  aL 

(Supreme  Oonrt,  Appellate  DItIsIod,  Second  Department  Febroary  2S,  180&.) 

1.  MconAifica*  LiKKS— NoncB  or  Lnen— RxQUisiTn  or  Nonce. 

The  statute  relating  to  mechanics*  lloia  Is  to  be  constmed  liberally, 

and  ttie  question  of  the  validity  of  the  notice  turns  upon  substantial  com* 
pUance  with  Its  provisions,  with  the  limitation  that  this  rule  cannot  be 
spplied  In  so  far  as  to  entirely  die^nse  with  what  the  statute  says  the 
notice  shall  contain. 

[Ed.  Note^For  cases  In  point  ne  Oent  Dig.  toI.  84,  Mechanic^  Llois, 
it,  161-170.1 
Z  Saue— Lien  or  Pabtnebs. 

Notice  of  a  mechanic's  lien  was  not  bad,  because  the  claimants  neither 
all^^  therein  a  copartnership,  nor  filed  tbe  Hen  in  the  name  of  their 
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cc^artaiendilp,  where  all  tbe  membeiB  filed  It  and  stated  fliat  tfa«7  bad  a 
UeD ;  thiu  glTlDg  notice  ot  a  joint  claim. 

[EH  Note.^For  cases  In  point,  see  Cent  Dig.  toL  84,  Uecbanlca^  LleDSr 
U  166-17a] 

!■  Bum— VinmffATFAT  vr  Olajv. 

Verlflcatlmi  of  a  claim  tor  a  medianlc's  lien,  made  by  one  lienor  only, 
was  Boffldent,  where  he  made  It  as  one  iMC  the  two  lienors  who  gave  no- 
tice of  a  Joint  dalm. 

rsd.  Note^For  cases  In  point;  see  Oent  Dig.  toL  84,  Hedianlcs*  Liens, 
II  201-297.] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  Dis- 
trict. 

Action  by  David  Waters  and  another  against  Louis  Goldberg  and 
others.  Prom  a  judgment  dismissing  tiie  complaint,  plaintiffs  appeal. 
Reversed. 

Argued  before  JENKS,  HOOKER.  GAYNOR,  RICH,  and  MIL- 
LER. JJ. 

M.  H.  Newman,  for  appellants. 

JENKS,  J.  Hiis  is  an  appeal  from  a  judgment  of  the  Municipal 
Court  dismissing  a  complaint  in  an  action  to  foreclose  a  mechamc's 
lien.  Aside  from  the  pleadings,  there  was  nothing  before  the  court 
save  the  noti^  of  Uen,  which  was  an  exhibit  of  the  plaintiff.  The  mo- 
tion for  dismissal  was  made  upon  the  ground  that  the  lien  sued  upon  is 
not  the  lien  filed,  that  it  was  defective,  that  it  was  filed  on  behalf  of  the 
plaintiff  Waters  individually,  and  that  it  nowhere  appeared  that  Wa- 
ters filed  it  as  a  cc^rtner,  or  for  the  interest  of  Waters  and  Miller, 
the  plaintiffs  named,  who  alleged  in  the  complaint  that  they  were 
then  and  theretofore  copartners. 

llie  respondents  neither  appeared  nor  filed  a  brief,  and  we  are  not 
enlightened  as  to  the  reasons  for  the  dismissal  beyond  the  said  grounds 
of  the  motion.  The  chief  purpose  of  the  statute  regulating  the  filing 


various  provisions  of  such  statute  is  essential  to  the  security  "of  own- 
ers, purchasers,  and  other  lien  creditors,  as  furnishing  some  data  by 
whioi,  in  case  of  dispute,  they  may  be  enabled  to  ascertain  the  truth.'' 
BeU,  J.,  in  Knabb's  Appeal,  10  Pa.  188,  61  Am.  Dec  472,  citing  NoU 
V.  Swineford,  6  Barr  (Pa.)  187.  The  same  learned  judge  wdl  says : 

"Adherence  to  the  terms  of  the  statue  la  Indispensable,  bat  tbe  rule  must 
not  be  pushed  Into  sodi  niceties  as  serve  bat  to  povlez  and  embarrass  a 
reme^  Intoided  to  be  slmpte  and  snmrnary,  wlthoot  In  fact  adding  any- 
tiilng  to  ttie  secnxlty  of  the  parties  having  an  Intwest  In  the  bnlldlng  soiVht 
to  be  encombered.  Gertataity  to  a  common  Intent  has,  therefore,  always  been 
held  to  sofflce." 

The  statute  is  to  be  construed  liberally,  and  tiie  questicm  of  the  va- 
lidity of  the  notice  turns  upon  substantial  compliance  with  its  provi- 
sions, with  tiie  limitati(Mi  that  this  rule,  cannot  be  applied  so  far  as  "to 
entirely  dispense  witii  what  the  statute  says  the  notice  shall  c<»itain." 
Cullen,  J.,  for  the  court  in  Mahley  v.  German  Bank,  174  N.  at  page 
601,  67  N.  E.,  at  page  118. 


notice,  and  the  observance  of  the 
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I  think  that,  although  the  plaintiffs  were  at  the  times  of  doing  the 
work  and  of  filing  the  lien,  and  still  are,  copartners,  the  notice  of  lien 
was  hot  bad  because- they  neither  alleged  tfierein  such  copartnership 
nor  filed  the  lien  in  the  name  of  their  copartnership.  All  of  the  mem- 
bers of  the  cc^artnership  filed  the  lien,  stating  that  they  "have  a  lien/* 
This  was  notice,  then,  of  a  joint  claim  of  all  of  the  individuals  of  the 
copartnershm  by  all  of  them.    I  fail  to  see  how  any  one  interested 


copartnership  name.  See  Knabb's  Appeal,  supra,  and  Dudcwall  v. 
Jones,  166  Ind.  682,  68  N.  E.  1055,  60  N.  E.  797,  both  cited  in  20 
Am.  &  Eng.  Eticy.  of  Law  (2d  Ed.)  p.  427.'  In  Knabb's  Appeal, 
supra,  the  court  say: 

"The  objection  that  It  doei  not  appear  whether  the  mditcwg  claimed  as 
Individuals,  or  aa  a  firm,  la  equally  unsubstantial.  Dv-cn  admitting  tbety 
L-ltilm  fn  tbe  latter  capacity.  It  is  not  necessary  It  should  so  appear.  In  order 
to  Individuate  them.  In  point  of  form,  even  a  commffln-law  narr.  by  part- 
ners Is  KOod.  without  so  spectflcally  designating  them." 

The  verification  is  by  the  lienor  Waters  only.  But  I  think  it  sufficed, 
as  he  made  it  as  one  of  the  two  lienors  who  gave  notice  of  a  joint 
claim.  The  purpose  of  verification  is  assurance  of  the  validity  of  the 
Hen  and  of  the  good  faith  of  the  lienor,  under  the  penalty  of  perjury. 
This  is  sufficiency  assured  by  the  verification  of.  one  of  liie  jomt  lien- 
ors as  such. 

I  think  that  the  judgment  should  be  reversed,  and  a  new  trial  order- 
ed ;  costs  to  abide  the  event.  All  concur. 


(Supreme  Court,  Special  Term,  New  Xork  County.   February  19.  1B08.) 

BBOKEBS—DuTIES  to  PBZKCIPAIi—AcnNO  rOB  PaBTT  AnvEBSELT  INTE&KSTED. 

An  agrcHnent  between  a  broker  employed  to  procure  a  purchaser  of 
real  estate  and  a  prospective  purchaser,  blncllDg  the  broker  not  to  procure 
any  other  cuBt<»ner,  and  binding  the  purchaser,  In  conBlderatl<m  thereof, 
to  pay,  if  be  purchases,  to  tbe  broker  a  q)eclfled  commission,  la  coutrary 
to  public  policy,  and  Is  not  enforceable  on  the  purchaser  purchasing  the 
premises. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  S,  Brokers,  H  S2-54.] 

Action  by  Julius  Rabinowitz  and  another  against  Lecm  Pizer. 
Heard  on  demurrer  to  the  complaint  Sustained. 

The  foltowing  is  a  copy  of  the  complaint : 

The  plalntttTs,  for  their  complaint  herein,  respectfully  riiow  to  this  faonor- 
:ible  court  and  allege; 

(1)  That  during  all  the  times  hereinafter  mentioned  thie  plaintiffs  were, 
and  they  now  are,  copartners,  engaged  as  such  in  business  as  real  estate 
brokers  in  the  city  of  NeW  York. 

(2)  That  heretofore  these  plaintiffs  were  engaged  -and  employed  by  Fred. 
Schmonsees,  to  procure  n  customer  for  the  premises  No.  829'!13o  East  Niutb 
fltreet,  In  the  clt>-  of  New  York,  borough  of  Manhattan,  and  tbe  said  Fred. 
Schmonsees  promised  and  agreed  to  pay  to  these  plaintiffs  one  per  cent.  (1%> 
commission  on  the  price  at  which  the  property  was  sold  to  the  costomer  pro- 
cured by  the  pislutlffs. 


could 


state  the  copartnership  or  the 
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(3)  That  therenCter,  aud  BubBequent  to  sach  employment,  these  plalotiffs* 
pursuant  to  the  terms  of  the  employment.  Bought  out  Leon  PIzer,  the  defend- 
unt,  and  offered  to  him  the  said  premlsea  for  sale,  and  told  the  said  Leon 
PlMr  that  they  bad  been  so  employed  by  Fred.  SchsKHueea  to  pfocnre  » 
customer  for  the  said  premises. 

<4)  That  thereafter  this  defendant  requested  tUese  plaintiffs  not  to  further 
Interfere  In  the  matter,  and  not  to  procure  any  other  customer  for  the  aald 
premises,  and  agreed  with  these  plaintiffs,  in  consideration  thereof,  that  If  he 
purchased  the  said  property  M  would  pay  to  these  plfilD^lffs  one  per  cent. 
(1%)  of  the  amouut  that  he  actually  paid  for  the  property'.  That  these  plain- 
tiffs agreed  not  to  procure  nny  other  customer  for  the  property,  and  not  to 
further  interfere  in  the  matter,  and  agreed  to  accept  one  per  cent.  (1%)  oi> 
the  price  paid  by  the  said  Pizer,  provided  he  purchased  the  said  proper^. 

(5)  That  thereafter  the  said  Leon  Pizer  did  purchase  the  said  premlses- 
and  paid  tor  the  same,  as  these  plaintiffs  are  Infondbd  and  believe,  the  snm 
of  one  hundred  and  three  thousand  ($103,000)  dollars. 

(6)  That  the  plaintiffs  performed  each  and  every  term  of  the  agreement  on 
their  part  required  to  be  performed,  and  did  not  further  interfere  with  the 
matter,  and  abstained  from  obtaining  any  other  customer  for  the  purchase  or 
the  said  premises,  and  demanded  of  the  defendant  that  he  pay  them  one  per 
cent.  (1%)  on  the  amount  of  the  price  paid  for  the  said  proi>crty,  whIA  the- 
defendant  refused  to  do. 

Wherefore  these  plaintiffs  demand  Judgment  against  the  defendant  berelik 
for  the  sum  of  ten  hundred  and  thirty  ^1,030)  dollars,  besides  the  costs  and 
dl^uTsements  of  this  action. 

Max  D.  Steuer  (William  M.  Seabury,  of  counsel),  for  plaintiffs. 
Max  Schleimer  (Morgan  J.  O'Brien,  of  counsel),  for  defendant. 

FITZGERALD,  J.  In  Matter  of  Abraham  v.  Goldberg,  6  Misc. 
Rep.  43,  26  N.  Y.  Supp.  1113,  the  attention  of  the  learned  court  seems 
not  to  have  been  directed  to  the  question  of  public  policy,  and  the  de- 
murrer herein  must  be  sustained,  for  the  reason  that  the  agreement  at- 
tempted to  be  made  was  void  under  well-settled  authority.  Knauss  v- 
Krueger  Brewing  Co.,  143  N.  Y.  70,  36  N.  E.  867;  Carman  v.  Beach, 
63  N.  Y.  97;  Robinson  v.  Clock,  38  App.  Div.  67,  55  N.  Y.  Supp.  976  ^ 
Auerbach  v.  Curie,  119  App.  Div.  175,  104  N.  Y.  Supp.  233, 

Demurrer  sustained,  with  costs. 


rBANK  J.  LENNON  CO.  T.  NEW  YORK  ClTl  RY.  CO* 
(Supreme  Court,  Appellate  Term.    March  5,  1908.) 

1.  Stbeet  RAii.aoAOS— Coixisioks— Oub  Reqczbbd  roR  FaoTBcriOic  or  Tbav- 

ELBBS. 

Where  a  traTeler's  attempt  to  cross  a  street  with  a  car  approachlnip 

one-half  to  three-quarters  of  a  block  away  becomes  apparent,  the  duty  or 
the  operators  of  the  car  to  exercise  care  and  tbe  traveler^  r^bt  to  leljr 
on  the  performance  of  that  duty  attache*. 

[Ed.  Note.— For  cases  In  point,  see  Cent,  Dig.  vol.  44,  Street  Railroads.. 
H  172-182.  219.1 

2.  Same— CoNTRiBUTOBT  Nrolioencb. 

A  traveler  Is  not  negligent  in  making  use  of  a  street  with  reltanoe  <Hk 
the  ohHerrance  of  ordinary  care  by  tbe  operators  of  street  cars  thereon^ 
though  an  approaching  car  is  coming  rapidly  from  a  more  or  less  distant 
point ;  he  having  a  right  to  expect  that  care  will  t>e  exercised  In  the 
oi^eratlon  of  the  car. 

[Kd.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  44,  Street  Railroads^ 
H  204-200.1 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict 

Action  by  the  Frank  J.  Lennon  Company  against  the  New  York 
City  Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF,  and 
MacLEAN,  JJ. 

William  E.  Weaver,  for  appellant 
James  Eugene  Walsh,  for  respondent 

PER  CURIAM.  From  the  evidence  it  appears  that  when  the  driver 
made  his  attempt  to  cross  the  track  the  car  was  from  half  to  three- 
quarters  of  a  block  away.  It  was  at  tiiis  time,  when  his  attempt  be- 
came apparent,  that  the  defendant's  duty  of  care  attached,  as  well  as  the 
driver's  right  to  rely  upon  the  performance  of  that  duty.  It  is  not  to 
be  assumed,  from  llie  proof  of  the  speed  of  the  car,  that  it  could  not 
have  been  slowed  or  controlled  sufficiently  to  avert  die  collision  by  the 
use  of  care  at  the  time  referred  to.  Greater  promptness  and  vigilance 
in  the  control  of  a  rapidly  moving  car  mig^it  well  be  required  than 
would  suffice  for  ordinary  care  in  the  operation  of  the  same  vehicle 
moving  slowly,  and  the  plaintiff's  driver  was  not  negligent  in  making 
use  of  the  street  with  reliance  upon  tiie  observance  of  ordinary  care 
by  the  operators  of  cars,  notwithstanding  that  this  car  was  coming 
rapidly  from  a  more  or  less  distant  point.  The  appellant's  contention 
that  the  driver  took  Ae  risk  of  a  close  calculation  of  speeds  assumes 
that  the  pace  of  the  car  was  to  be  negligently  continued,  as  a  matter  of 
reasonable  expectation ;  but  the  driver  was  entitled  to  expect  the  con- 
trary. 

The  proof  quite  clearly  supported  the  finding  of  negligence  and  of 
the  freedom  from  contributory  negligence,  within  settled  rules  of  law; 
and  die  judgment  should  be  affirmed,  with  costs. 


BBOWN  T.  O.  V,  JONASSON  ft  00. 

(Siqtreme  Court;  Appellate  Term.  March  5,  1908.) 

OoBPORATXOHB— Sales— OoKTBAcv—BnoiBSion. 

Wtaere  plalntlfl  pnrcbaaed  atoek  tliroiifiA  defendant  bnA<w,  under  an 
agreement  by  defendant  to  place  the  atocA  on  the  market  in  a  few  weeks, 
and  after  lapse  of  that  time,  wttti  knowledge  that  the  stock  had  not  been 
placed  on  the  market,  accepted. the  certlflcate  of  stock,  though  she  had 
had  an  ample  period  for  disaffirmance  of  the  contract,  conld  not  re- 
cover for  the  price  paid  on  the  theory  of  a  rescission  and  offer  to  restore. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  Helen  E.  Brown  against  O.  F.  Jonasson  &  Co.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

Charles  Pope  Caldwell,  for  appellant. 
Weill  &  Weill,  for  respondent. 


■ 
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BISCHOFF,  J.  The  breach  of  contract  assigned  was  the  failure 
of  the  defendant  to  cause  the  stock  sold  by  it  as  a  broker  to  the 
plaintiff  to  be  placed  upon  the  market.  The  sale  was  on  October  26» 
1906,  and,  taking  the  most  favorable  view  of  the  proof,  the  defend- 
ant at  that  time  agreed  to  cause  the  stock  to  be  placed  upon  the 
ntarket  "in  two  or  three  weeks."  Delivery  of  the  certificate  of  stock 
appears  to  have  been  delayed  until  December  20th,  and  at  that  time 
the  stock  had  not  been  placed  upon  the  market,  as  the  plaintiff  knew. 
Thus  she  accepted  the  certificate  and  permitted  the  sale  to  become 
executed  at  a  time  when  the  breach  of  condition  had  taken  i^ace 
and  an  ample  period  for  disaffirmance  upon  her  part  had  already 
elapsed.  The  judgment  rendered  in  her  favor  for  the  full  purchase 
price  can  have  been  based  on  no  theory  other  than  that  of  a  rescis- 
sion and  an  offer  to  restore ;  but  clearly  the  acceptance  of  the  certi- 
ficate after  the  breach  precluded  a  later  rescission,  and  at  best  the 
I^aintiff's  case  could  be  supported  only  upon  the  ground  of  the  breach 
of  an  agreement  of  warrant,  surviving  acceptance.  For  this  breach, 
however,  the  damages  would  be  measured  by  the  difference  between 
the  value  of  the  property  purchased  as  warranted  and  with  the  war- 
ranty broken ;  but  the  evidence  failed  to  establish  a  measure  which 
could  result  in  the  damages  expressed  by  this  judgment 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event  AU  concur. 


BAKKEWITZ  T.  JONEST. 

(Suprraie  Court,  Appellate  Term.   March  B,  1908.) 

1.  6aijbs— Actions  fob  Peicb— Detehses— Vabiancb. 

In  an  action  for  the  price  of  gooite,  defendant  eet  np  a  contract  where- 
by plaintiff  agreed  not  to  sell  the  same  kind  of  goods  to  any  other  person 
during  a  spedfled  time.  The  proof  given  by  defendant  tended  to  establish 
a  contract  which  would  be  bn^en  tgr  a  mere  dellveir  <tf  these  goods,  and 
the  question  of  a  possible  variance  was  at  no  time  alluded  to  In  the 
course  of  the  trial.  It  clearly  appeared  that  plaintiff  had  made  shipments 
within  tbe  reserved  dates.  Held,  that  It  was  error  to  take  the  case  from 
the  Jury,  and  direct  a  verdict  for  plaintiff  on  the  ground  that  no  proof 
was  furnished  to  show  that  the  goods  so  shtpped  wwe  actual^  sold,  as 
well  as  shipped,  within  the  particular  period. 

S.  TaiAi.— DrBwrnso  Vkbdic^-Waives  or  Osnonon. 

Where,  -during  the  ai^ument  which  Immediately  preceded  the  direction 
of  B  verdict,  defendant's  counsel  several  times  stated  t^t  the  case  was 
one  for  the  Juryi  the  omission  to  repeat  that  statement  after  the  ruling 
was  made  was  not  a  waiver  of  the  right  to  go  to  the  Jury. 

EEd.  Note.— For  cobcb  in  point,  see  Cent  Dig.  vol.  40,  Trial,  |  983.] 

Appeal  from  Gty  Court  of  New  York,  Trial  Term. 

Action  by  Julius  Hugo  Otto  Barnewitz  against  Victor  Jonest  From 
a  judgment  for  plaintiff,  defendant  appeals.  Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

Rudd  &  Sykes  (Henry  W.  Rudd  and  McCready  Sykes,  of  counsel), 
for  appellant. 

Dulon  &  Roe  (Edward  S.  Clinch,  of  counsel),  for  respondent 
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BISCHOFF,  J.  The  defense  to  the  plaintiff's  action  for  the  agreed 
price  of  goods  sold  and  delivered  was  that  the  contract  between  the 
parties  contained  a  term  whereby  ^e  plaintiff  agreed  not  to  sell  the 
same  kind  of  goods  to  any  other  person  until  after  a  date  certain. 
Concededly  the  contract,  so  far  as  it  was  expressed  in  writing,  requir- 
ed explanation,  and  the  plaintiff  gave  proof  of  an  oral  understanding 
wliich  the  defendant  disputed.  According  to  the  plaintiff's  version  of 
the  transaction,  the  reservation  in  favor  of  the  defendant  was  to  ap- 
ply only  to  the  taking  of  new  orders  by  the  plaintiff,  and  not  to  the 
shipments  of  these  goods  to  others  upon  old  orders.  The  defendant, 
on  the  other  hand,  testified  to  a  state  of  facts  from  which  the  jury 
could  have  found  an  agreement  on  the  plaintiff's  part  to  ship  none  of 
the  goods  to  others  during  the  prescribed  period,  with  the  exception 
of  one  class  of  goods  indicated  by  a  particular  mark  upcMi  the  written 
order,  as  to  which  goods  shipments  on  old  orders  were  to  be  permitted. 

It  was  the  fact,  as  appears  from  the  plaintiff's  own  proofs,  that  ship- 
ments were  made  within  the  reserved  dates,  whidi,  if  the  defendant's 
theor>'  of  the  agreement  was  adopted,  would  amount  to  a  breach  upon 
the  plaintiff's  part ;  but  the  case  was  taken  from  the  jury,  and  a  ver- 
dict directed  for  the  plaintiff  upon  the  ground,  as  the  record  discloses, 
that  no  proof  was  furnished  by  the  defendant  to  show  that  the  goods 
so  shipped  were  actually  sold,  as  well  as  shipped,  within  this  particular 
period.  While  it  is  true  that  the  answer  ascribes  the  breach  of  contract 
to  the  "sale"  of  goods  to  others,  the  proof  given  by  the  defendant 
tended  to  establish  a  contract  which  would  be  broken  oy  a  mere  deliv- 
ery of  these  goods ;  and  the  question  of  a  possible  variance  was  at  no 
time  alluded  to  in  the  course  of  the  trial.  Apparently  the  parties  liti- 
gated the  issue  as  to  the  real  terms  of  the  agreement  by  consent,  and, 
as  the  issue  was  finally  presented  upon  the  proofs,  there  was  certainly 
a  question  for  the  jury. 

During  the  argument  which  immediately  preceded  the  direction  of  a 
verdict,  the  defendant's  counsel  several  times  stated  that  the  case  was 
one  for  the  jury,  and  the  omission  to  repeat  that  statement  after  the 
niting  was  made  was  not  a  waiver  of  the  right  to  take  a  verdict.  Wood 
V.  Rairden,  111  App.  Div.  303,  30B,  97  N.  Y.  Supp.  735. 

The  judgment  and  order  are  therefore  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event.  All  concur. 


COHEN  T.  AFRO-AMERICAN  REALTY  CO. 

(Sopreme  Court,  Appellate  Term.  Harcli  5.  1908.) 

Laiidu>bd  akd  Tenant— Leasbs—Pbovision  fob  Tebmination. 

A  provltion  Id  a  lease  that  the  filing  of  ahj  process  against  the  tenant 
""tiiaU  cause  this  lease  Immediately  thereafter  to  ctoae  and  come  to  an 
«nd"  Is  for  the  benefit  of  the  landlord,  and  Is  not  self-executing  at  the 
election  of  the  tenant,  so  that  the  fact  of  process  being  filed  against  the 
tenant  at  the  Instance  of  some  person  does  not  relieve  hitn  from  liablllty 
for  rent,  unless  by  some  act  affecting  the  possession  the  landlord  has 
signified  his  Intention  to  avail  himself  of  such  proTislon. 


Digitized  by  Google 


Sup.  Ct.) 


8ILLE0K  y.  BOBIMSOir. 


m 


■  Apijeal  frbm  City  Court  of  New  York,  Trial  Term. 
•  Action  by  Cassel  Cohen  against  the  Afro-American  Realty  Com- 
pany. From  a  judgment  for  plaintiff,  entered  on  decisicm  of  the  court, 
defendant  appeals.  Affirmed. 

.  Argued  before  G1LDERSI*EEVE,  P.  J,  and  BISCHOFF  and 

MacLEAN,  JJ. 

Everett  T.  Chappell,  for  appellant. 

Max  D.  Steuer  (Wm.  M.-Seabury,  of  counsel),  for  respondent' 

BISCHOFF,  J.  Obviously  the  provision  of  the  lease  that  the  filing 
of  any  legal  process  against  the  tenant  "shall  caiise  this  lease  imme- 
diately thereafter  to  cease  and  come  to  an  end"  was  inserted  wholly  for 
the  benefit  of  the  landlord,  and  the  mere  fact  that  process  against  the 
tenant  was  filed  at  some  person's  instance  could  not  relieve  him  from 
his  obligation  to  pay  rent,  unless  by  some  act  which  affected  the  pod- 
session  the  landlord  signified  his  intetition  to  avail  himself  of  this  con- 
dition of  the  lease.  Such  a  condition  could  be  no  more  self-executing, 
at  the  tenant's  election,  than  would  a  provision  terminating  the  lease 
for  nonpayment  of  rent  (see  Rede  v.  Farr,  6  Maule  &  Sel.  121 ;  Roeh- 
ner  v.  Insurance  Co.,  63  N.  Y.  160,  166) ;  and,  since  no  actual  termina- 
tion was  proven  in  the  present  case,  the  fact  of  the  filing  of  process  did 
not  amount  to  a  defense. 

The  plaintiff's  recovery  is  unassailable,  and  the  judgment  is  there- 
fore affirmed,  with  costs.  All  concur. 


6ILLBCK  T.  ROBINSON  et  aL 

(Sapreme  Conrt,  Appellate  Term.   Uarcb  6,  1908.) 

Tbial— Instbuctions— Appucabilitt  to  lesvES. 

In  a  mix  on  a  note  given  for  lumbeT,  there  was  a  dispute  as  to  whether 
the  note  was  dellTered  under  the  contract  for  purchase  of  the  lumber, 
providing  for  an  extension  of  payment  until  the  building  was  cnnpleted, 
or  was  Independent  of  sudi  contract  The  building  waa  eoncededly -short 
of  completion.  Held,  that  an  Inatmctlon  that  the  amomit  was  due  for 
lumber  famished  when  the  note  was  gtvem  was  erroneouB  as  withdrawing 
from  the  Jury  an  issue  tn  the  case. 

[Ed.  Note.— For  cases  In  point,  see  Oent  Dig.  vtd.  46,  Trial,  H  587-085.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Henry  G.  Silleck  against  Isidor  Robinson  and  another. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  new  trial,  de- 
fendant Isidor  Rotnnson  appeals.  Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE.  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

Morris  H.  Hayman,  for  appellant 
F&ul  M.  Crandall,  for  respondent. 

BISCHOFF,  T.  The  plaintiff  furnished  lumber  to  the  defendants 
in  the  erection  of  a  building  under  an  agreement  which  postponed  pay- 
ment for  a  certain  portion  of  the  value  to  the  time  of  completion  of  the 
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Structure.  The  note  in  suit  was  given  for  lumber  supplied ;  but  there 
was  a  dispute  whether  the  instrument  was  delivered  pursuant  to  the 
contract,  which  provided  for  an  extensicHi  of  payment  until  the  build- 
ing was  completed,  or  whether  the  understanding  was,  as  the  plaintiff 
claimed,  that  the  transaction  was  independent  of  uie  written  agreement. 
This  being  the  issue,  the  court  nevertheless  charged  the  jury  that  the 
amount  was  due  for  lumber  furnished  when  the  note  was  given,  and 
declined  to  withdraw  that  instruction  wheo,  at  the  close  of  the  whole 
diarge,  the  error  was  duly  pointed  out.  The  statement  by  the  court  that 
the  amount  was  due,  reaffirmed  at  the  end  of  the  chau^  tKcessarily 
withdrew  from  Ibe  jury  the  very  question  at  issue,  since  if  the  note  was 
^ven  under  the  agreement  the  amount  was  not  due ;  the  buildii^  hav- 
mg  been  concedemy  short  of  completion.  The  submission  to  the  jury 
of  the  facts  claimed  by  the  defendants,  qualified  by  this  inconsistent 
statement  that  the  amount  was  due,  dovXd  not  well  have  resulted  in  any 
verdict  other  than  that  rendered  in  favor  of  tiie  jdaintiff,  and  thus 
tiie  error  was  obviously  prejudidaL 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event  All  concur. 


BBIBIIIMAN  v.  TASHJIAN. 

(Bv^rane  Ooor^  ^^pellate  Term.  Matdi  1908.) 

1.  OoRTBAOTs— SBBvjon-^xnx  BsquiuD. 

A  rag  dealer,  who  makes  cle&ntng  mga  part  of  hie  business  and  bolds 
Idmadt  out  u  o(Hnpetent  In  tliat  respect,  Is  presumed  to  nndertake  to  ex- 
ercise the  average  skill  of  bla  trade,  and  for  failure  to  exerdae  tnich  AlU 
Is  Uable  fOr  the  resulting  Injury. 

[£d.  Note.— For  cases  In  point,  see  Gent  Dig.  vol.  11,  Ocaitracts,  H 
875-877,  1248.] 

a.  AppaAi<— BsTiEW— <)ussnoii  or  Faotb. 

Where,  In  an  action  for  damaging  a  mg  In  cleaning  It,  the  evidence 
-  was  conflicting  as  to  whether  defendant  had  failed  to  use  ordinary  skill, 
a  finding  for  plalntltT  will  not  be  reversed. 

[Ed.  Note.^^or  cases  In  poln^  see  Cent  Dig.  voL  11,  Contracts  U 
S96fr-8969i] 

Appeal  from  Municipal  Court  Borough  of  Manhattan,  Twelfth 
District 

Action  by  Louise  Berriman  against  Hovhannes  M.  Tashjian.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

George  S.  Kebabian,  for  appellant 
ThotxaA  &  Oppenheimer,  for  respondent 

PER  CURIAM.  The  plaintiff  contracted  with  the  defendant  for 
the  cleaning  of  an  India  rug  delivered  to  him  for  that  purpose,  and 
up(Hi  tiie  return  of  the  rug,  spotted,  brouc^t  this  action  to  recover  for 
the  damage.  Judgment  was  reidered  in  her  favor.  It  appeared  ixpoa 
the  trial  mat  the  defendant  was  a  dealer  in  rugs  and  that  their  dean- 
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ing  was  a  part  of  his  business.  Holding  himself  out  as  competent  in 
that  respect,  it  must  be  assumed  that  the  defendant  undertook  to  ex- 
ercise the  average  skill  of  his  trade,  and  for  his  failure  to  use  such 
stdU  he  is  liable  in  damages  if  injury  has  resulted. 

It  was  conceded  that  me  defendant  had  subjected  the  rug  to  wash- 
ing with  soap  and  water,  and  the  particular  question  litigated  was 
whether  diis  process  was  proper  in  the  case  of  In^a  n^.  For  the 
plaintiff  it  was  testified  that  such  rugs  were  invariably  subjected  to 
a  process  of  dry  cleaning,  washing  having  the  effect  of  causing  spots 
or  discolorations ;  while  f rcnn  testimony  for  the  defendant  it  a^^ared 
that  rugs  of  all  kinds  were  subjected  to  the  same  cleaning  process, 
that  of  washing  with  soap  and  water.  Upon  this  conflict  of  the  evi- 
dence the  court  below  found  that  the  defendant  had  omitted  the  ordi- 
nary or  average  skill  of  his  trade  in  the  treatment  of  the  plaintiff's 
nig,  and  that  its  damaged  condition  resulted  from  such  omission.  The 
questions  of  fact  were  primarily  to  be  determined  by  the  trial  court,  and. 
its  mere  refusal  to  accept  the  defendant's  contention  xloes  not  present 
error. 

The  judgment  should  be  affirmed,  with  costs. 


hUlVLOMO  AHD  TSHAnT— InDETINm  TCBU— NOTICK  TO  QUIT. 

Tbere  was  a  tenancy  for  an  Indeflnite  term,  entitling  the  tenant  to  a 
montb^i  notice  to  quit  before  be  oould  be  dlqiNmeaBed  tor  holding  over 
after  the  expiration  of  hia  tenn,  where  be  occupied  tbe  premises  nnder 
an  agreement  that  he  could  remain  for  one  month,  or  until  the  tenemoit 
boose  department  sbonld  aem  a  notloe  requiring  bis  removaL 

Appeal  from  Munidpal  Court,  Borough  of  Manhattan,  Fourth 
District 

Summary  proceeding  by  Antonio  Rytncki  and  another  against 
Abraham  Kalish.  From  a  final  order  in  favor  of  the  landlords,  ^e 
tenant  appeals.  Reversed. 


Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,JJ. 


GILDERSLEEVE,  P.  J.  This  is  an  appeal  from  a  final  order 
made  in  a  summary  proceeding,  entered  upon  a  verdict  of  a  jury  in 
favor  of  the  landlords.  The  landlords  based  their  right  to  dispossess 
the  tenant  upon  the  ground  that  the  tenant  was  holding  over  after 
the  expiration  of  the  term.  The  notice  of  election  to  terminate  the 
tenancy  was  dated  and  served  November  22,  1907,  and  required  the 
tenant  to  move  on  December  1,  1907,  nine  days  thereafter.  Edward 
C.  Rybicki,  the  agent  of  the  landlords,  and  the  person  who  arranged 
the  terms  of  the  lease  with  the  tenant,  testified  that  the  tenant  had 


BYBIGKI  et  al.  v.  KALISH. 
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occupied  the  premises  (basement  floor)  for  about  three  years;  that 

on  April  24,  1907,  he  said  to  the  tenant : 

"I  am  Informed  by  the  tenement  house  department  •  •  •  that  It  1b 
serving  notices  on  all  landlords  who  have  basements  In  tbe  faouses  and  In  the 
rear  In  whldi  people  occupy  rooms ;  *  *  *  that  owing  to  the  largeness  of 
his  family  *  * .  *  and  the  lack  of  rentllattou  In  the  store,  tbe  agent  warn- 
ed me  that  I  would  In  time  be  served  with  a  notice  compelling  said  tenant 
to  vacate  tboae  rooms.  •  •  •  Hereafter,  from  tbe  let  of  May,  yon  will 
be  recognized,  as  yoa  always  liave  been,  as  a  monthly  tenant,  and  you  can 
live  here  as  kmg  as  the  tenement  bouse  department  does  not  bother  us." 

Again  on  cross-examination  the  same  witness  said : 

"I  told  tbe  tenant  that  be  could  remain  in  those  premises  until  I  received 
notice  from  tlie  tenement  house  department" 

At  the  close  of  the  landlords'  case,  and  also  at  the  close  of  the 
entire  case,  the  counsel  for  the  tenant  moved  to  dismiss  the  petition 
upon  several  grounds,  among  which  was  the  following : 

"That  It  appears  from  the  evidence  of  the  landlords*  agent  that  tbe  hiring, 
or  alleged  agreement  which  was  made  on  April  24tb,  was  not  an  agreement 
for  the  term  of  one  montli,  as  set  forth  In  the  petition,  but  Is  an  agreement 
for  an  Indefinite  hiring." 

The  motions  were  denied  and  exceptions  duly  taken.  Tenant's 
counsel  requested  the  court  to  charge  the  jury  as  follows: 

"If  tlie  Jury  believe  that  on  April  24th  tbe  landlords*  agent  said:  *Tou 
can  remain  In  those  premises  for  one  month,  or  until  such  time  that  I  receive 
a  notice  from  the  ten^ent  bouse  department,  and  that  you  are  then  to  va- 
cate,'— that  tills  is  an  agreement  for  an  indefinite  term,  and  tliat  the  Jury 
should  xeoSer  a  verdict  In  favor  of  the  tenant" 

And  again: 

"That  under  the  law  of  this  state,  If  tbe  agreement  was  made  for  any  Id- 
deflnlte  term,  or  until  the  occurrence  of  a  certein  evoit,  ttiat  there  must  be 
a  verdict  for  the  tenant."  • 

Each  of  these  requests  were  refused,  and  exception  taken.  The  fore- 
going propositions,  urged  upon  the  learned  court  by  the  tenant*s 
counsel,  correctly  stated  the  law  applicable  to  the  case,  and  the  rul- 
ings constitute  error  requiring  reversal.  The  testimony  offered  by 
the  landlords  in  support  of  the  petition  showed  a  letting  for  an  in- 
definite term,  and  therefore  a  question  of  law  was  presented  for  the 
determination  of  the  court;  and  under  the  well-settled  law  of  this 
state  the  court  should  have  dismissed  the  petition.  Upon  the  facts 
established,  the  notice  to  terminate  the  tenancy  was  not  a  suffi- 
cient notice.  The  tenant  was  entitled  to  a  month  s  notice.  Hoffman 
V.  Van  Allen,  3  Misc.  Rep.  99,  22  N.  Y.  Supp.  369;  Hungerford  v. 
Wagoner,  6  App.  Div.  599,  39  N.  Y.  Supp.  369;  Klingenstein  v. 
Goldwasser,  27  Misc.  Rep.  536,  58  N.  Y.  Supp.  342;  McAdam  on 
Landlord  &  Tenant  (3d  £d.)  96.  In  the  Klingenstein  Case,  Mr. 
Justice  Freedman,  writing  for  this  court  said: 

"Be  testifies  that  his  mother  would  rent  the  premises  In  no  other  way  than 
from  month  to  month,  and  that  she  said  the  tenant  could  have  the  premises 
'as  long  as  be  paid  the  rent  or  until  we  sell  out.*  •  *  •  au  the  testi- 
mony, therefore,  substantially  agrees  that  tbe  tenancy  in  the  case  at  bar 
was  for  an  indefinite  term.   That  being  tbe  case,  the  tenant  was  ^titled  to 
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retniD  posseflPlfm  an  long  ta  he  paid  his  rent,  or  until  he  received  one  moAth's 
notice  to  qnlt." 

The  final  order  should  be  reversed,  with  costs  to  the  appellant.  All 
concur. 


.    HARR  V.  HABIiEU  INDBPGNDBNT  SICK  ft  BENBYOLENT  ASS'N. 
(Supreme  Court,  Appelate  Term.  March  9.  1906.^ 

1.  Beneficial  Associations— Dues— Timk  fob  Patmeht. 

Where  the  by-laws  of  a  benerolent  association  provide  that  "this  society 
Btaall  derive  Its  income  from  •  «  *  quarterly  dues,"  without  stat- 
ing when  the  dues  are  to  be  paid,  they  may  be  deemed  payable  at  the  «id 
of  the  quarter. 

2.  Sjja. 

The  by-laws  of  a  benevolent  association  provided  for  payment  of  quar- 
terly dues,  without  stating  when  the  same  were  payable.  The  by-lavrs 
also  provided  that  "the  last  meetings  In  the  months  of  kiarcb,  Jane, 
September,  and  December  shall  be  general  meetings,"  and  It  was  shown 
that  at  the  general  quarterly  meetings  dues  were  payable.  The  by-laws 
further  provided  that  members  who  failed  to  pay  their  dues  within  three 
months  should  be  excluded  from  voting  and  from  receiving  any  sick 
benefit.  HeM,  that  the  three-months  period  did  not  begin  to  ran  until 
the  end  of  the  quarter. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth 
District. 

Action  by  Abraham  U.  Harr  against  the  Harlem  Independent  Sick 
&  Benevolent  Association.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.  AfHrmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

William  Paul  Buchler,  for  appellant. 
Leopold  Moschowitz,  for  respondent. 

MacLEAN,  J.  The  plaintiff  recovered  for  "sick  benefit"  for  nine 
weeks,  at  $7  per  week,  from  July  17,  1907.  It  is  contended  that  he 
•was  disentitled  thereto  through  failure  to  pay  dues  for  the  second 
quarter.  In  the  by-laws  (i>age  7)  it  is  stated:  "This  society  shall 
derive  its  income  from  *  •  *  quarterly  dues  of  $1.75*' — without 
stating  when  the  dues  are  to  be  paid,  and  so  they  may  be  deemed 
payable  at  the  end  of  the  quarter.  Strasser  v.  Staats,  59  Hun,  143. 
It  N.  Y.  Supp.  167.  The  by-laws  (page  4)  also  provide : 

"The  last  meetings  In  the  months  ct  March,  June,  September,  and  Decem- 
ber shall  be  general  meetings." 

Hie  financial  secretary  of  the  society  testified  that  the  general  quar- 
terly meetings  are  hdd  in  March,  June,  September,  and  December, 
and  that  dues  are  payable  at  each  one  of  these  meetings,  thus 
strengthening  the  above  conclusion.  The  provision  in  the  by-laws 
cutting  off  the  sick  benefit  (page  33)  is : 

"Members  who  fall  to  pay  their  dues  within  three  months  shall  be  exclud- 
«d  from  voting,  nor  will  th^  receive  any  sick  benefit." 
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The  word  "arrears"  ia  not  uaed ;  but  it  naturally  follows  from  the 
language  that  a  member  is  not  entitled  to  sick  benefit  if  he  be  in 
arrears  for  a  period  of  three  months,  and  that  period  would  not  be- 
gin to  run  until  the  dues  were  payable;  i.  e.,  payable,  as  above»  at 
the  end,  not  at  the  beginning,  of  the  quarter.  The  right  of  the  plain- 
tiff then  accruing  might  not  be  defeated  by  failure  to  pay  dues  later, 
though  he  might  be  indebted  to  the  society  therefor.  The  society, 
moreover,  was  indebted  to  him  for  moneys  expended  on  its  behalf. 
The  judgment  should  be  af&rmed,  with  costs. 

Judgment  affirmed,  with  costs.  All  concur. 


FLtAOG  T.  SCmOENIiEBEN  et  aL 

(Supreme  Oonrt,  Appellate  Term.   Marcta  6,  1908.) 

OoiiTBAOis— SusnximAi.  Pkbtobkancb— Amouiit  of  Rbootkbt. 

Wbere  there  Is  proctf  of  sabttantlal  performance  ot  a  oontrae^  Jods- 
mait  1b  properly  wadeteA  for  tiie  balance  unpaid,  less  tbe  Talne  of  tbe 
work  omitted. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  11,  Contracts,  |  ISOl.} 
MacLean,  J.,  dlBsentlng. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second 
District. 

Action  by  George  W.  Flag^  ag^st  Joseph  Schoenleben  and  an- 
other.  From  a  judgment  for  plaintiff,  defendants  appeal.  Affirmed. 

Argued  befot*  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

Benjamin  F.  Gerdin^,  for  appellants. 
Reeves,  Todd  &  Swain,  for  respondent. 

GILDERSLEEVE,  P.  J.  The  plaintiff  entered  into  an  agreement 
with  the  defendants  whereby  he  undertook  to  excavate  a  foundation 
for  a  house,  move  and  place  thereon  a  house  then  located  at  another 
place,  and  repair  injuries  caused  by  moving,  all  for  the  sum  of  $1,- 
525.  Subsequently  extra  work  was  contra^ed  for  between  the  same 
parties  amounting  to  $320.  The  two  contracts  were  treated  as  one 
by  the  parties,  and  as  payments  were  made  they  were  applied  on  ac- 
count of  both  as  the  work  progressed.  The  defense  claimed  that  the 
plaintiff  had  not  completed  the  contracts,  and  therefore  was  not  en- 
titled to  the  balance  sued  for  until  such  completion.  The  plaintiff 
proceeded  upon  the  theory  of  substantial  performance,  claiming  that 
the  omissions  or  deviations  from  the  contract  were  slight  and  unim- 
portant. The  learned  trial  justice  agreed  with  the  contention  of  the 
plaintiff,  and,  after  hearing  all  the  testimony,  fixed  the  value  of  the 
work  omitted  at  $30,  deducted  this  sum  from  the  balance  unpaid 
under  the  conti'acts,  and  gave  plaintiff  judgment  for  $147.76.  The 
plaintiff  testified  he  offered  to  complete  the  work  and  was  not  al- 
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lowed  to  do  so.   The  judgment  violates  no  principle  of  law,  is  war- 
ranted by  the  evidence,  and  should  not  be  disturbed. 
The  judgment  should  be  afi&rmed,  with  costs. 

BISCHOFF,  J.,  concurs. 

MacLEAN,  J.  (dissenting).  The  defendants  were  entitled  to  per- 
formance by  the  plaintiff  of  the  contract  made  by  him  with  them- 
selves»  and  are  not  to  be  required  to  be  satisfied  with  the  contract 
made  by  the  trial  justice,  who,  besides  requiring  them  to  pay  costs 
for  accepting  his  supposititious  agreement,  would  compel  them  to 
employ  some  one  to  do  what  the  plaintiff  undertook  to  do,  to  put 
in  a  window  in  an  attic  bathroom,  to  co^  all  area  walls  with  blue- 
stone  not  less  than  4  inches  thick  and  12  mches  wide,  all  well  bedded 
in  cement,  and  to  do  plastering  and  patching  of  all  plaster  damaged 
in  the  moving.  These  substantial  and  irritating  omissions  by  him 
were  admitteaonly  upon  cross-examination ;  for  he  had  testified  that 
he  had  completed  the  work  called  for  under  the  contract,  with  the 
exception  of  some  plastering  in  the  cellar,  not  completed  because 
the  defendants  would  not  let  the  plasterer  in.  "The  modem  rule, 
adopted  upon  the  theory  that  the  parties  are  presumed  to  have  im- 
pliedly agreed  to  do  what  is  reasonable  under  all  the  circumstances 
witb  rderence  to  the  subject  of  performance,"  so  that  there  may  be 
a  recovery,  without  a  literal  or  exact  performance  of  the  contract 
price  less  the  damages  on  account  of  slight  defects  caused  by  inad- 
vertence or  unintentional  omissions,  where  a  builder  has  in  good 
faith  intended  to  comply  with  the  contract,  would  be  unwarrantedly" 
and  harshly  applied  here,  where  the  plaintiff  has  acted  in  bad,  rather 
than  good  faith,  and  still  refuses  to  perform  matters  of  substantial 
convenience  as  he  undertook,  and  for  which  the  defendants,  as  ap- 
peared upon  the  trial,  have  always  been  and  are  still  willing  to  pay. 
It  was  a  matter  of  prudence  on  the  part  of  Mrs.  Schoenleben  not  to 
allow  into  the  house  a  strange  young  man,  whose  only  warrant  for 
coming  was  his  assertion  that  he  came  from  the  plaintiff. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellants  to  abide  the  event. 


BUD80N  TBUBT  CO.  T.  OBAPPBLLD. 

OSnpreme  Oonrt,  Appellate  Term.  Marcb  6,  1908.) 

Bahko— AonoHB  n»  Ovkbdhavt— Btidbik»— SinmoiKHcnr. 

In  an  action  by  a  bank  to  recover  an  overdraft;  «rldenee  MUl  to  sus- 
tain a  Jndgnwnt  for  plaintiff. 

[Bd.  Note^For  cases  In  point,  see  Gent  ZMft  voL  6,  Banks  and  Bank- 
ing, I 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict 
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Action  by  the  Hudson  Trust  Company  against  Manuel  S.  Chappelle 
to  recover  the  amount  of  an  overdraft.  From  a  judgment  for  plamtiff, 
defendant  appeals.  Affirmed. 

Argued  before  GILDERSLEEVE,  P.  T.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

Maurice  Mwer,  for  appellant. 

Holm,  Whitlock  &  Scarff  (Victor  E.  Whitlock,  of  counsel),  for  re- 
spondent. 

MacLEAN,  J.  Considering  the  common  course  of  business,  the 
probabilities  were  and  are  against  the  defendant,  against  whom  die 
plaintiff  has  a  recovery  for  $210.14,  an  overdraft  allowed  in  conse- 
quence of  an  inadvertent  credit  of  $230  to  his  account  in  the  "inactive 
ledger,"  a  book  of  second  transfer.  According  to  the  receiving  teller's 
deposit  register,  written  up  from  the  deposit  slips,  one  Alter  and  the 
defendant  made  deposits,  respectively,  of  $230  and  $651.44,  with  the 
plaintiff,  a  day  and  night  bank,  on  the  evening  of  March  28,  1907,  and, 
as  the  teller  testified,  the  rough  balance  of  that  night  footed  up  evenly 
with  his  money.  The  respective  credits  were  properly  posted  in  the 
active  ledger  on  the  following  day,  but  it  came  out  some  days  after- 
wards, in  looking  for  an  error  in  balancing  the  second  ledger,  that  the 
entry  of  $230  had  been  posted  to  the  credit  of  Alter  and  also  of  Chap- 
pelle ;  but  the  next  following  entry,  $651.44,  had  not  been  carried  m 
at  all.  On  this  discovery  the  book  balanced ;  but,  as  the-  defendant  in 
the  mean  season  had  had  his  pass  book  written  up  and  gotten  both 
credits  made  to  him,  he  was  able  to  overdraw.  The  defendant  main- 
tained he  had  deposited  the  $230  in  bills,  but  showed  no  duplicate  slip 
therefor,  though  he  knew  it  was  the  act  of  a  prudent  man  to  get  some- 
thing showing  he  had  made  a  deposit.  On  his  direct  he  said  he  never 
received  duplicate  deposit  slips.  On  his  cross,  in  answer  to  die  ques- 
tion whether  he  did  or  did  not  get  a  voucher  for  such  deposit,  he  re- 
plied, "I  have  not  got  any  of  my  vouchers  at  all,"  and  to  a  repetition, 
I  have  not  got  any  at  all."  So  usual  is  the  requirement  that  all  de- 
posits must  be  accompanied  by  a  deposit  slip  that  such  a  requirement 
might  be  assumed.  Its  existence  in  this  very  case  is  shown  by  the  no- 
tice, prefixed  to  the  pass  book  put  in  evidence  by  the  defendant  him- 
self, that: 

"All  deposits  are  to  be  accompanied  by  a  ticket  specifying  the  amount  of 
che(^8,  bank  bills,  gold,  etc.,  separately,  witb  the  name  of  the  depositor  writ- 
ten thereon." 

The  circumstances  that  no  such  slip  was  found  by  the  receiving  tell- 
er, nor  was  professed  to  have  been  delivered  by  the  defendant,  who  had 
nothing  to  show  for  such  a  deposit,  and  that  the  total  of  the  teller's  re- 
ceipts noted  in  the  deposit  register,  kept  by  another,  &>rresponded  with 
the  amount  taken  in  by  the  receiving  teller,  unexplained  and  uncon- 
tradicted, with  the  explanation  of  the  error  stated  above,  quite  war- 
ranted the  judgment  by  the  learned  trial  justice. 

Judgment  affirmed  with  costs.  All  concur. 
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LBYINB  T.  FOUBTEBNTH  RFRBBT  BASK. 
(Snpreme  Orart,  Animate  Train.  Uardi  s,  1S06.) 

BrZPnUTtONS— CONSTBUOTIOn— ElTIDBn(»--AVFIDAVIT»— ADHISaiBIUTT. 

Wber^  In  an  action  against  a  bank  by  a  depositor  to  recover  money 
wblch  he  claims  sboald  stand  to  his  a%dlt,  tbe  parties  rested  with  a  stip- 
ulation that  the  bank  might  submit  to  the  court  deposit  slips  coTering  a 
certain  period,  the  court  subsequently  improperly  received  and  considered 
an  affidavit  of  the  bank's  teller,  who  did  not  testify  at  the  trial,  explain- 
ing the  bank's  inability  to  produce  the  slips,  giving  Important  and  ma- 
terial additional  testimony  In  t2ie  bank's  bebalf,  and  going  far  beyond 
the  scope  cootanplated  by  the  stipnlatlon. 

[Ed.  Notsw— For  caaea  In  point,  see  Oent  Dig.  voL  44,  SttptUatlona,  H 
a4-S4.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 

District 

Action  by  Saul  I^evine  agaitist  the  Fourteenth  Street  Bank.  From 
a  judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GILD£RSLE£V£.  P.  U  and  BISCHOFF  and 
MacLEAN,  JJ. 

Israel  Ellis,  for  appellant 

PER  CURIAM.  This  action  was  brought  to  recover  from  the  de- 
fendant certain  sums  of  money  the  plaintiff  claims  should  stand  to 
his  credit  on  defendant's  books.  Defendant  obtained  judgment,  and 
the  plaintiff  appeals. 

One  of  the  items  in  dispute  was  a  check  of  $15,  which  defendant 
asserted  was  deposited  by  the  plaintiff  and  turned  out  to  be  "no 
good,"  and  the  amount  deducted  from  plaintiff's  account.  Plaintiff 
denied  the  deposit  of  the  check  in  question.  He  was  the  only  wit- 
ness in  support  of  his  case.  Two  employ^  of  the  defendant  were 
called  by  the  defendant  and  gave  testimony  tending  to  sustain  the 
defendant's  contention.  The  following  is  die  conclusion  of  the  record 
of  the  trial : 

"The  Court :   Has  your  bank  got  the  deposit  slips  made  by  this  plaintiff  on 
September  28th,  September  24th,  or  even  as  far  back  as  September  lltb? 
"WitneH:   I  beUeve  so. 

"Both  sldaa  rat,  wttk  ^  right  to  tha  defendant,  with  the  plalntUTs  con- 
sent,  to  submit  to  the  court  any  deposit  slips  of  the  defendant  made  In  Sep- 
tember, by  next  Monday.  Septembn  80,  1907." 

Pursuant  to  this  stipulation,  on  October  1, 1907,  the  defendant  sub- 
mitted, and  the  court  received,  as  appears  by  the  record,  an  affidavit 
of  one  Harry  Morgan,  in  the  employ  of  defendant  as  note  teller, 
explaining  the  inability  to  produce  the  deposit  slips  referred  to  in 
the  stipulation,  and  giving  important  and  material  additional  tes- 
timony in  defendant's  bdialf.  Morgui  had  not  been  called  upon 
the  tnal.  The  contents  of  the  affidavit  went  far  beyond  the  scope 
contemplated  by  the  stipulation,  and  its  receipt  and  consideration 
constituted  error  that  demands  a  reversal  of  the  judgment. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 
108  N.T.S.— 04 
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ROSENZWEIO  T.  KITT» 
(Bnpreme  Court,  Appellate  Term.   March  6,  1008-) 

BXCHAI^GE  OF  PbOPKBTT— CONSTBUOnON  OF  CONTBACT— WABEANTT— "AlX  PeE- 
80NAL  PBOPEBTT  BeLONOINO  TO  THE  PARTIES." 

Where  a  contract  for  exchange  of  real  property  contains  a  clanse  pro- 
TldlDg  that  cbandellera,  gas  fixtures,  ranges,  and  "all  personal  property 
belonging  to  the  parties"  on  the  premises  are  Included  In  the  mutual  war- 
ranty of  title,  the  words  quoted  b^ng  written  In  a  blank  In  tbe  printed 
form,  the  written  words  must  be  construed  as  rehitlng  only  to  chattels 
not  speclflcally  numerated,  and  tbe  .warranty  Is  broken  If  title  to  tbe 
enumerated  chattels  falla 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Carrie  Rosenzweig  against  George  Kitt.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Reversed. 

Argued  before  GILDERSLEEVE,  P.  T.,  and  BISCHOFF  and 
MacLEAN.  JJ. 

Sternberg  &  Jacobson,  for  appellant, 
Morris  Cooper,  for  respondent. 

BISCHOFF,  J.  The  contract  between  the  parties  for  the  exchange 
of  real  estate  contained  the  clause : 

"The  chandeliers,  gas  fixtures,  ranges,  heating  and  hot  water  apparatus, 
water-closets,  bathtubs,  and  other  plumbli^,  and  all  persmial  property  be- 
longing to  the  parties  now  on  said  premises  are  to  be  included  in  the  sale 
and  in  tbe  warranty  above  set  forth." 

The  words  "and  all  personal  property  belonging  to  the  parties" 
were  written  in  a  blank  space  provided,  the  other  words  being  part 
of  the  printed  form ;  and  the  question  presented  by  the  plaintiff's  ac- 
tion for  the  value  of  two  ranges,  title  to  which  wai,  as  it  developed, 
not  in  the  defendant,  turns  upon  the  meaning  to  be  given  to  these 
written  words.  As  we  read  the  contract,  the  intention  of  the  parties 
was  that  title  to  the  enumerated  chattels  was  warranted ;  otherwise, 
the  clause  would  be  made  to  contain  words  of  apparently  solemn 
import,  but  with  absolutely  no  meaning.  The  "warranty"  which  was 
to  cover  these  chattels  was  a  warranty  of  title,  and  nothing  else,  as 
appears  from  the  preceding  provisions  of  the  contract;  yet,  if  the 
written  words  are  to  characterize  the  whole  clause,  the  parties  only 
warranted  title  to  specified  things  upon  the  condition  that  they  had 
title.  Such  a  construction  leads  to  some  absurdity,  and  the  reason- 
able meaning  of  the  clause,  giving  effect  to  all  of  its  provisions,  is, 
as  we  take  it,  that  the  words  "all  personal  property  belonging  to  the 
parties"  related  to  chattels  not  directly  classified,  and  as  to  the  own- 
ership of  which  there  might  be  some  question  of  doubt.  It  may  be 
observed  that  the  clause  was  for  a  mutual  warranty  and  that  the 
language  was  chosen  by  both  parties.  The  words  were  written  in 
tipon  a  space  left  apparently  for  the  addition  of  further  property: 
and,  since  harmony  of  meaning  is  reached  only  by  a  construction 
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of  the  contract  which  limits  these  words  to  this  purpose,  such  must 
properly  be  taken  to  have  been  the  intention  of  the  parties. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.  All  concur. 


BEILLY  T.  McKEEFRET. 

(Supreme  Court,  Appellate  Term.   Mardi  6,  1908.) 

Appeal— Re  V  IE  w— Fin  DINGS— Co NCLusivEN  ESS. 

Findings  on  conflicting  evidence  will  not  be  disturbed  on  appeal. 
[Bd.  Note,— For  cases  In  point,  see  Cent  Dig.  vol.  3,  Appeal  and  Error, 
H  898S-308D.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  John  J.  Reilly  against  John  McKeefrey.  From  a  judg- 
ment dismissing  the  complaint,  plaintiff  appeals.  Affirmed. 

Argued  before  GILDERSLEEVE,  P.  L  and  BISCHOFF  and 
MacLEAN,  JJ. 

Tames  £.  Smith,  for  appellant. 

Purdy,  Squire  &  Rowe,  for  respondent. 

PER  CURIAM.  This  court  will  not  disturb  the  determinatior 
of  facts  arrived  at  by  the  learned  trial  justice  in  this  case,  a  hors' 
case — a  determination  resting  upon  conflicting  testimony  given  by 
the  seller  and  the  buyer  and  their  respective  experts. 

Judgment  affirmed,  with  costs  to  the  respondent 

GILDERSLEEVE,  P.  J.,  and  MacLEAN,  J.,  concur.  BISCHOFF. 
J.,  concurs  in  the  result. 


ADLER  T.  MILES  et  al. 
(Supreme  Court,  Appellate  Term.   March  1908.) 

Appeai.— Revucw— QuESTiow  Not  Pbesehtbo  Below. 

la  a  suit  against  partners,  objections  that  tbe  slgnatore  to  the  gnax«- 
anty  sued  on  was  not  shown  to  have  indicated  defendants,  and  that  one 
partner  may  not  bind  another  to  a  guaranty,  may  uot  lie  asserted  for  tbe 
first  time  on  apical,  where  the  evidence  Inferentlally  Ideutlfled  defend- 
ants as  tbe  guarantors,  and  the  identity  was  nKsumed  at  the  trial,  and 
botli  parties  appeared  by  the  same  attorney  and  did  not  object  that  Judg- 
mrut  might  not  properly  be  rendered  against  both. 

[Ed.  Xote. — For  caaes  In  point,  see  Cent.  Dig.  vol.  2,  Appeal  and  Error, 
ft  107&-1120.] 

Appeal  from  Munidpal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Aaron  Adler  against  Herbert  L.  Miles  and  another, 
composing  the  firm  of  Miles  Bros.  From  a  judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 
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Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

MacDonald  &  Bostwick,  for  appellants. 
Goldfogle,  Cohn  &  Lind,  for  respondent. 

PER  CURIAM.  The  point  now  taken  that  the  words  "Miles 
Bros.,"  employed  as  the  signature  to  the  agreement  of  guaranty  in 
suit,  were  not  shown  to  have  indicated  these  defendants,  was  not  sug- 
gested at  the  trial,  and  is  inconsistent  with  what  was  quite  obvious- 
ly assumed  at  that  time  for  the  purposes  of  the  {H-esentation  of  the 
case  to  the  justice  by  counsel  for  both  sides.  As  a  matter  of  fact, 
the  evidence  does  inferentially  identify  the  parties  with  the  execution 
of  the  paper;  but,  if  the  appellants  were  not  satisfied  with  the  prima 
facie  case  upon  this  ground,  they  cannot  now  assert  the  technical 
informality  for  the  first  time.  So,  too,  of  the  contention  that  one 
partner  may  not  bind  the  other  to  a  guaranty.  These  partners  ap- 
peared by  the  same  attorney,  and  in  no  way  was  the  question  raised 
that  a  judgment  for  the  plaintiff  might  not  properly  be  rendered 
against  both.  For  the  purposes  of  this  appeal  we  deem  this  possible 
question  of  Agency  to  have  tieen  eliminated  from  the  case  by  con- 
sent. 

Judgment  affinned,  vrith  costs. 


KIELBT  V.  RBINHARDT, 

(Supreme  Omut,  Aivellate  ttrm.  Mardi  lOOaj 

Afpui.~I>eoibionb  Bxtibwabu— "Dkvauxt  JupoHsnT.*' 

A  judgment  by  default  Is  eQulTalent  to  a  jadgment  on  confesedon,  and 
no  appeal  lies  therefrom. 

[EM.  Note. — For  caaes  In  point,  see  Cent  Dig.  toL  %  Appeal  and  Error, 
H  885-881. 

For  other  definitional  Me  Wordi  and  Phrases,  voL  4,  pp.  8842-3844; 
TOL  8,  p.  760T.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Timothy  J.  Kieley  against  Louis  Rdnhardt  Judgment 
for  plaintiff,  and  defendant  appeals.  Dismissed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN.  JJ. 

Amstein  &  Levy,  for  appellant 
Hardy  &  Shdlabarger.  for  respondent 

MacLEAN,  J.  This  is  an  appeal  from  a  judgment  taken  by  de- 
fault. But  a  judgment  by  default  is  equivalent  to  a  judgment  on 
confession,  and  therefrom  lies  no  appeal.  Adams  v.  Oaks,  20  Johns. 
282. 

Aiq>eal  from  judgment  dismissed,  with  $10  costs.  All  concur. 
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DISENSTDIN  et  at  T.  OLD  DOMINION  S.  &  CO. 
(Supieme  Court,  Appellate  Term.   March  B,  1908.) 

OaKBIKBS— Loss  OF  FBEiaHT— QUKSTIONS  VOR  JUKT. 

In  an  action  against  a  carrier  for  loss  of  goods  deliTcred  to  It  for 
tran^rtatlOD,  evidence  held  to  authorize  the  submission  to  the  jnry  of 
the  qoestlon  whether  or  not  the  case  of  goods  delivered  with  other 
cases  to  the  carrier  fi>r  tranqmrtatltHi  and  not  delivered  to  the  cnwignee 
contained  the  goods  sued  for. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Israel  Eisenstein  and  another  against  the  Old  Dominion 
Steamship  Company.  From  a  judgment  for  plaintiffs  after  a  trial  be- 
fore a  jury,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.  Affirmed. 

See  56  Misc.  Rep.  335, 106  N.  Y.  Supp.  857. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

Rotnnson,  Biddle  &  Benedict  (Morton  L.  Feary,  of  counsel),  for 
appellant. 

Morris  Cukor,  for  respondents. 

MacLEANj  J.  It  being  pleaded  and  admitted  that  the  defendant,  a 

common  carrier,  received  from  the  plaintiffs  at  New  York  certain 
goods,  four  cases  and  their  contents,  to  be  delivered  to  the  plaintiffs  at 
Norfolk,  Va.,  and  proven  upon  the  trial  by  the  statements  of  the  de- 
fendant's employes,  examined  on  commission  at  Norfolk,  and  its  mani- 
fest and  papers  (with  confusing  clerical  errors),  that  one  case  was  lost 
and  only  three  delivered,  it  only  remained  to  show  that  the  lost  case 
contained,  as  alleged,  150  gross  of  miniature  alarm  clocks,  and  their 
vsUue.  Respecting  this,  one  of  the  plaintiffs  testified  that  he  was  pres- 
ent in  his  place  of  business  at  th?  time  these  four  cases  of  goods  were 
packed  up.  One  case  was  a  case  of  paper  parasols,  and  two  cases  of 
assorted  novelties  for  exhibition  purposes,  and  one  contained  alami 
clocks — a  Japanese'  article.  "These  goods  were  to  go  down  to  Nor- 
folk, Va.  *  *  *  I  did  not  ship  any  other  alarm  clocks  by  the  Old 
Dominion  Line,  or  any  other,  during  Uie  month  of  May.  That  is  the 
only  case  of  those  articles  that  were  shipped  in  May.  The  market 
value  of  them  was  between  $3  and  $4  a  gross.  I  am  only  making  $3 
in  this  suit.  *  *  *  That  is  the  import  cost ;  that  is,  $450."  And 
in  answer  to  the  question :  "Q.  You  did  not  see  these  goods  delivered 
to  the  defendant  company,  did  you?" — answered:  "Of  course,  my 
cartman  brings  them  down.  I  did  not  see  any  of  these  goods  delivered 
to  the  defendant  company."  Another  of  the  plaintiffs  testified  that  he 
called  at  the  office  of  the  defendant  in  Norfolk,  paid  the  freight,  re- 
ceived three  cases,  but  did  not  get  any  miniature  alarm  clocks,  search- 
ed with  the  defendant's  servants  for  the  missing  case,  and  "the  words- 
*one  case  short'  on  this  receipt  that  counsel  showed  me  referred  to  the 
case  of  alarm  clocks.  I  never  got  that  case  of  alarm  clocks  marked 
'one  short.' " 

Although  it  was  apparent  from  the  defendant's  own  papers  that  a 
case  was  Tost,  the  defendant's  counsel,  disingenuously  resting  upon  pa- 
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pers  made  out  by  the  defendant's  officers  and  clerks,  and  which  were 
concededly  wrong',  contended  that  no  case  was  lost.  His  present  conten- 
tion, however,  is  that  there  is  want  of  evidence  that  a  case  of  alarm 
clocks  was  delivered  to  the  defendant  company,  or  that  the  lost  case 
contained  alarm  clocks.  It  would  have  been  more  logical,  and  might 
have  been  more  satisfactory,  had  the  course  of  the  case  containing 
clodcs  after  its  packing  been  exhibited  by  each  person  who  handled  it 
until  its  receipt  by  the  defendant  company  on  the  dock.  Considering 
the  common  course  in  the  business  of  shops  and  shippers,  the  practical 
concessions  of  the  defendant  that  it  received  four  cases  at  New  York 
and  delivered  three  at  Norfolk,  the  evidence  that  the  plaintiffs'  only 
shipment  to  Norfolk  in  May  was  of  four  cases,  that  one  of  the  four 
cases  packed  for  Norfolk  contained  the  alarm  clocks,  the  probability 
of  the  ctMncidences  of  the  packing  and  shipping,  and  the  probability 
of  discovering  if  the  case  containing  clocks  liad  been  shipped  other 
whither,  there  seems  to  have  been  sufficient  to  leave  to  the  jury  the 
question  whether  or  no  the  missing  case  contained  the  clocks.  The 
judgment  should  be  affirmed. 
Judgment  affirmed,  with  costs. 

GILDERSLEEVE,  J.,  concurs. 

BISCHOFF,  J.  (concurring).  It  appeared  from  the  testimony  of 
lerael  Eisenstein,  one  of  the  plaintiffs,  that  the  missing  case  was  pack- 
•ed  with  alarm  clocks  in  his  presence,  and  so  delivered,  with  three  oth- 
•er  cases,  to  the  cartman,  for  delivery  to  the  defendant.  From  other 
•evidence  it  appeared  that  the  defendant  received  four  cases  from  the 
<:artman  for  shipment,  and  that  only  three  cases  were  accounted  for 
by  the  defendant  to  the  plaintiffs  at  Norfolk,  Va.,  neither  of  which 
•cases  contained  alarm  clocks.  It  is  not  to  be  presumed  that  the  cart- 
man  purloined  the  contents  of  one  of  the  cases.  Quite  to  the  contrary. 
Turner  v.  Kouwenhoven,  100  N.  Y.  115,  121,  2  N.  E.  637.  And  aid- 
ed by  the  presumption  that  he  performed  his  duty,  and  the  further  pre- 
sumption of  the  continuance  of  a  state  of  things  once  shown  to  have 
existed  ( Smith  v.  N.  Y.  Cent.  R.  R.  Co.,  43  Barb.  225.  affirmed  41 
N.  Y.  620).  there  was  some  evidence  from  which  the  delivery  of  the 
case  of  alarm  clocks  to  the  defendant  for  shipment  was  apparent. 

The  judgment  should  be  affirmed,  with  costs. 


BOIANOS  V.  ZUMETA. 

-    (Sapmne  Court.  Appellate  Term.    March  6,  1908.) 

Monet  Lent— Pleading — O^ebal  Deniai/— Evidence  Adhibbible  Cndgb. 

In  an  action  for  money  loaned,  defendant  could  show  under  his  general 
denial  that  the  money  was  not  advanced  to  blin  Individually,  but  to  a 
liurtnerahlp  composed  of  himself  aud  plaintiff. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 


Digitized  by  Google 


Sup.  Ct) 


OKANB  T.  MILUBB. 


1016 


Action  Pb  Bolaaos  against  Cesare  Zumeta.  Prom  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial  ordered. 

Argued  befo»  GILDERSLEEVE,  P.  T.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

Perry  Alien,  for  aj^Uant 

Olcott,  Mestre  &  Gonzales  (Z^^  J.  Morrison,  of  counsel),  for  re- 
spondent. 

BISCHOFF,  J.  The  evidence  fails  to  sui^rt  any  cause  of  action 
against  the  defendant  in  accordance  witti  the  averments  of  the  com- 
plaint, nor  wais  any  ground  of  liability,  different  fnnn  that  pleaded, 
liti^ted  by  consent.  The  action  was  to  recover  $400  loaned  by  the 
plaintiff  to  the  defend»it  The  proof  showed  that  the  money  was  {ho- 
cured  by  the  plaintiff  upon  his  indorsement  of  the  defendant's  note, 
which  he  caused  to  be  discounted,  that  he  deposited  the  amount  in  his 
bank  and  paid  it  over  to  meet  certain  expenses  of  a  business,  which, 
at  the  time,  he  and  the  defendant  were  conducting  as  partners.  All 
the  circtunstances  of  the  case,  agreeably  to  the  plaintiff  s  own  letters, 
indicate  that  the  transaction  involved  no  loan  or  payment  to  the  de- 
fendant individually,  but  was  an  incident  merely  to  the  partnership  af- 
fairs. There  was  no  loan,  in  form,  to  the  defendant,  and  the  evidence 
offered  in  his  behalf  that  the  loan  was  not  made  to  him  was  admissible 
under  the  general  denial,  since  no  element  of  confession  and  avoidance 
was  involved.  The  suggestion  contained  in  the  plaintiff's  testimony 
that  the  defendant  had  promised  to  pay  him  this  $400.  and  that  it  was 
not  a  partnership  matter,  would  certainly  appear  to  be  contrary  to  the 
weight  of  the  evidence,  in  view  of  the  plaintiff's  own  writings,  and, 
indeed,  his  very  liability  upon  the  note — ^the  basis  of  his  claim  of  a 
loan  by  him — ^hias  been  assumed  by  a  corporation  which  took  over  the 
partnership  business. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  wiUi  costs 
to  atq>dlant  to  abide  the  event  All  concur. 


CRANE  V.  MILLER  et  aL 
(Snpfenw  Oonrt;  Appellat*  Torm.  March  S,  190a) 

MMUOElfCB— FAUJIfQ  PUNK— SUVFICIEHCT  OF  PbOOF. 

Tbougb.  In  a  personal  Injury  action,  proof  that  tbe  fall  of  the  plank 
vrtiidi  injtind  plalntUf  while  be  vras  working  on  a  bnUdliv  was  cauwd  bjr 
defeiuSants'  employ^  In  moving  a  temporary  bridge  In  the  couzw  ot  the 

CQnstmctlon  of  the  bnlldlng  would  have  established  a  prima  fade  case  of 
negligence  against  defendants,  no  recorery  can  be  had  where  It  appears 
that  defendants'  employfis  were  not  eEcIualT^y  In  occapatl<m  of  tbe 
place,  and  that  the  canse  of  the  fall  was  as  readily  traceable  to  tbe 
plalntlffi  coempl(^6a  as  to  defendants*  employes. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  for  personal  injury  by  Patrick  Crane  against  Benjamin  C. 
Miller  and  another.  From  a  judgment  for  plaintiff,  defendants  ap- 
peal. Reversed,  and  new  trial  ordered. 
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Argued  before  GILDERSLEEVE,  P.  T.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

Asa  A.  Spear,  for  appellants. 
Gavegan  &  McQuaid,  for  respondent. 

BISCHOFF,  J.  The  theory  of  the  plaintifT's  case  is  that  the  plank 
which  fell  upon  him  was  caused  to  be  disturbed  from  its  portion  by 
the  defendants'  employes,  who  were  engaged  in  moving  a  temporary 
bridge,  in  the  course  of  building  construction  at  the  place  of  the 
plaintiff's  employment  If  the  fall  of  the  plank  were  traced  to  the 
particular  persons  who  were  moving  this  bridge,  a  prima  fade  case, 
sufficient  to  call  upon  the  defendants  to  give  proof  in  explanation, 
would  have  been  presented  (Reilly  v.  Atlas  Co.,  83  Hun,  196,  31  N. 
y.  Supp.  618 ;  Id.,  3  App.  Div.  363,  38  N.  Y.  Supp.  486) ;  but  the 
evidence  shows  beyond  dispute  that  the  defendants*  servants  were 
not  exclusively  in  occupation  of  this  place,  that  the  plank  fell,  not 
because  of  the  lowering  of  the  bridge,  which  had  not  as  yet  come 
near  it,  but  because  some  person  kicked  it,  and  that  the  impulse  which 
caused  the  fall  was  as  readily  traceable  to  the  plaintiff's  coemployes, 
or  to  other  persons,  as  to  the  defendants'  servants.  With  the  proof 
in  this  condition,  the  judgment  for  the  plaintiff  cannot  be  upheld. 
Wolf  V.  Am.  Tract  Society,  164  N.  Y.  30,  68  N.  E.  31,  51  L.  R.  A. 
341. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event  AU  concur. 


KBRWIN  T.  IfaeMASTEB. 

(Supreme  Ooort,  Appellate  Tezm   Mardi  6,  1008.) 

Lardlobd  abd  Tbhaiit— Bbut— SumcnnoT  or  Etidbnob. 

Where,  In  an  actitm  for  rent  tbe  evidence  shows  that  defendant  was 
in  possession  under  a  lease  for  a  definite  term,  that  her  posseBSion  was 
In  no  way  disturbed,  and  that  she  resisted  the  action  merely  because  she 
believed  the  act  of  the  landlord  tn  refusing  to  rmew  tbe  lease  was  arbi- 
trary, a  Judgment  for  d^lemlant  cannot  be  nutalned. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  Andrew  J.  Kerwin,  Jr.,  against  Genevieve  MacMaster. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

James  I.  Moore,  for  appellant. 

PER  CURIAM.  Concededly  the  defendant  was  in  possession  un- 
der a  lease  to  continue  until  September  1st.  Her  possession  was 
in  no  way  disturbed,  yet,  because  displeased  with  what  she  considered 
the  arbitrary  action  of  the  landlord  in  refusing  a  renewal  after  Sep- 
tember 1st,  she  left  the  premises  in  July,  and  has  successfully  resisted 
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a  suit  for  the  agreed  rental.  We  fail  to  find  any  evidence  in  the  rec- 
ord which  would  indicate  a  defense  to  the  landlord's  cause  of  action, 
and  the  judgment  for  the  defendant  is  quite  without  warrant  in  law 
upon  the  undisputed  facta. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


VOWIdDB  T.  HABYBT  O.  OA.STAIAN  OOUNOIU  NO.  97,  JUNIOB  OBDSB 
OF  UNIXIBD  AMERIOAN  MBOHANIOS. 

^Sapreme  Oonrt,  Special  Tetm,  Datcher  Oonnty.  Maicb  2^  190&) 

1.  InnaPLUDEB—OBoimDa. 

To  anthorlxe  tbe  bringing  In  of  a  third  party  as  defendant,  tb»  moving 
papem  most  etaow  tbat  defendant  cannot,  without  baaard,  determine  to 
which  of  the  parties  the  woaaj  whUSx  forma  the  mbjoct-matter  of  the 
action  tfKmld  be  paid. 

CEd.  Noto^Fn  cases  In  point,  see  Cent  Dig.  vol.  SO,  Interpleader,  1 47.1 

&  iHSUBAnoB— AonoH  TOB  Biifnm— Subbhtdtior  or  DnxifDAnT. 

Insurance  Law,  Iaws  1882,  p.  2021,  c.  690,  S  233,  proTldes  that  all 
beneficial  societies,  orders,  or  assodationB  are  exempt  from  the  provisions 
of  the  insurance  law  of  this  state,  and  shall  be  subject  only  to  the  pro- 
TlslODs  of  this  article.  Section  238  (page  2026)  provides  that  member- 
Ship  in  any  such  society  shall  give  ttw  member  llie  right  at  any  time,  up- 
on the  consent  of  such  sodety,  to  make  a  change  of  its  payee  or  bene* 
fldary  to  the  nuumer  prescribed  by  Its  law,  without  consent  of  such  payee 
or  beueflciary.  At  the  time  the  certificate  sued  on  was  Issued,  defend- 
ant's by-law  provided  that  benefits  should  be  paid  to  the  widow  or  de- 
pendents of  deceased.  Subsequently  that  by-law  was  amended  and  made 
to  provide  that  the  beneflts  should  be  paid  to  the  widow  or  beneficiary 
as  named  by  him,  end  the  certificate  sued  on  was  duly  changed,  under 
snch  by-law,  by  naming  plaintiff,  the  motlier  of  the  member,  as  bene- 
ficiary. Held,  tbat  tiure  was  no  ground  for  defendant's  rafnsal  to  pay 
plaintiff,  or  to  have  the  widow  snbstltnted  as  defendsnt 

Action  by  Jennie  A.  Fowler  against  Harvey  G.  Eastman  Council, 
No.  97,  Junior  Order  of  United  American  Mechanics.  On  motion 
for  order  interpleading  Nellie  Fowler  as  defendant  Denied. 

A.  D.  &  A.  W.  Lent,  for  plaintiff. 
Wm.  C  Alho,  for  defendant. 

TOMPKINS,  J.  The  defendant  asks  for  an  order  interpleading 
Nellie  Fowler  as  defendant.  The  action  is  brought  by  the  mother 
of  Edward  C.  Fowler,  who  was  a  beneficiary  member  of  the  defend- 
ant council  at  the  time  of  his  death,  to  recover  the  sum  of  $280  funeral 
and  other  benefits. 

Fowler  became  a  member  of  the  council  in  April,  1906.  At  that 
time  the  by-laws  provided  that  the  benefits  shoidd  be  paid  to  the  "wid- 
ow or  dependent  of  the  deceased."  In  September,  1906,  that  by-law 
was  amended,  and  made  to  provide  that  the  benefits  should  be  paid 
"to  the  widow  or  the  beneficiary,  as  named  by  him,  upon  satisfactory 
evidence  of  his  decease."  In  May,  1907,  Fowler  duly  and  regularly 
named  his  mother,  the  plaintiff  herein,  as  his  beneficiary.  After  his 
death  she  made  claim,  supported  by  due  proof,  of  his  death,  and  upon 
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the  defendant's  refusal  to  pay  brought  this  action.  Nellie  Fowler's 
claim  is  based  merely  upon  the  fact  that  she  is  the  widow  of  the 
deceased  member,  and  never  consented  to  the  designation  of  the 
plaintiff  as  the  beneficiary.  The  defen(bnt  is  not  entitled  to  an  order 
of  interpleader,  unless  there  is  some  foundation  for  the  claim  tu- 
serted  by  the  widow,  who  is  now  sought  to  be  substituted  as  defend- 
ant. It  must  appear  from  the  moving  papers  that  the  defendant 
cannot,  without  hazard,  determine  to  which  of  the  parties  the  moneys 
which  form  the  subject-matter  of  the  action  should  be  paid.  The 
mere  fact  that  the  defendant  has  received  formal  notice  of  a  claim 
by  the  widow  is  not  sufficient.  There  must  be  some  merit  in  the 
claim,  or,  at  least,  some  shadow  of  right  on  the  part  of  the  claimant 
to  the  fund. 

There  seems  to  me  to  be  no  ambigui^  in  the  by-laws  of  the  de- 
fendant, or  the  general  laws  applicable  thereto,  and  no  doubt  as  to 
the  right  of  the  plaintiff  in  this  suit  to  the  fund  in  question.  Section 
233  of  the  insurance  law  (Laws  1892.  p.  2031,  c.  690)  provides  that  all 
beneficial  societies,  orders,  or  associations  doing  any  kind  of  busi- 
ness in  this  state,  which  clearly  includes  the  defendant  council,  are 
exempt  from  the  provisions  of  the  insurance  laws  of  this  state,  and 
shall  be  subject  only  to  the  provisions  of  this  article.  Section  238 
{page  202S)  provides  as  follows: 

"Membership  In  any  Biich  society,  order  or  association  shall  give  to  the 
member  the  rl^ht  at  any  time,  open  the  consent  of  said  society,  order  or  as- 
sociation to  make  a  change  of  Its  payee,  payees,  iMueflcLary  or  beneficiaries 
In  the  manner  preacrlbed  bj  Its  t^-lawa,  without  the  consent  of  such  payees 
«F  beneficiaries." 

This  the  defendant  clearly  did  by  the  amendment  to  its  by-laws 
made  in  September,  1906,  and  above  referred  to.  By  that  amend- 
ment the  insured  member  was  given  the  right  to  name  a  bmeficiary. 
The  words  "shall  be  paid  to  the  widow  or  the  beneficiary  as  named 
by  him"  clearly  means  and  intends  that  the  member  shall  have  the 
right  in  the  first  instance  to  name  a  beneficiary  other  than  the  widow 
and  to  the  exclusion  of  the  widow.  That  Fowler  did  in  this  case,  and 
tt  seems  to  me  that  there  cannot  be  any  question  as.  to  the  plaintiff's 
ri^t  to  the  moneys  sued  for,  and  that  there  has  never  been  any 
good  reason  for  the  defendant's  refusal  to  pay  her,  or  for  its  defense 
of  this  action. 

Motion  denied  with  $10  costs. 


BOBCOB  LUMBBB  Oa  v.  BSTNOLDS  et  sL 

<Biipremt  Ocnir^  Appellate  Division,  Second  D^nrtment  Febmaiy  28,  1906.) 

Fbaudb,  Sutotb  or-"PBoiasK  to  AmwxB  n»  Debt  of  Ahothis.'* 

A  promise  by  oBicen  of  a  corporation  wbldi  bad  an  interest  In  a  car- 
tain  building  to  answer  tot  the  purchase  price  of  a  quantity  of  lumber 
sold  to  the  contractor  corporation  for  the  constmctlon  of  the  bulldlns 
was  a  promise  to  answer  for  the  d^t  of  a  third  person,  required  the 
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Statute  of  frauds  to  be  In  writing;  and  hence  sucb  promise,  when  oral, 
did  not  render  the  officers  indlrldually  liable  thereon. 

[Bd.  Note^Vor  cum  In  point  Me  Gent  Dig.  yoL  2B,  Fraoda,  Statute 
of,  H  1&-88. 

For  other  d0BnttU»u,  see  .Words  apd  Phrasea,  vol  6,  p.  067a.1 

Appeal  from  Municipal  Court,  Borough  of  Queens,  First  District. 

Action  by  the  Roscoe  Lumber  Company  against  William  H.  Rey- 
nolds and  another.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals. Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER,-  GAYNOR, 
and  RICH,  JJ. 

Theodore  T.  Baylor,  for  appellant. 
Morris  &  Whitehouse,  for  respondents. 

RICH,  J.  This  is  an  appeal  from  a  judgment  of  the  Municipal 
Court  in  an  action  brought  against  the  defendants  to  recover  the 
purchase  price  of  a  quantity  of  lumber  sold  to  the  Shea-Ellis  Con- 
struction Company  to  be  used  in  the  erection  of  a  building  at  Dream- 
land for  the  Creation  Company,  a  copartnership  of  which  the  de- 
fendants were  president  and  vice  president,  respectively.  It  was 
claimed  by  plaintiff  that  defendants  promised  to  pay  for  the  lum- 
ber at  the  time  the  same  was  purchased  by  the  contractor.  An  issue 
of  fact  was  presented  upon  the  trial  as  to  whether  defendants  made 
such  a  promise.  The  learned  justice  has  decided  in  favor  of  defend- 
ants, and  there  is  sufficient  evidence  in  the  case  to  sustain  his  find- 
ing. We  are  not  clear,  however,  that  he  decided  the  case  upon  the 
facts.  He  evidently  believed  that  the  agreement  claimed  by  plaintiff 
to  have  been  made  was  an  agreement  to  answer  for  the  debt,  default, 
or  miscarriage  of  the  Shea-Ellis  Construction  Company,  and  there- 
fore within  the  statute  of  frauds.  No  opinion  was  written,  and  we 
are  unable  to  say  upon  what  ground  the  case  was  finally  dedded. 
The  decision  must  be  sustained,  and  it  makes  no  difference  whether 
it  was  decided  upon  the  facts  or  the  law.  Plaintiff's  president  tes- 
tified that  he  had  a  conversation  with  one  of  the  defendants  at  the 
time  the  order  was  received  over  the  telephone  as  follows : 

"I  said:  *We  bare  here  an  order  from  tbe  Shea-GIlis  Construction  Com- 
pany for  lumber,  and  we  don't  know  anything  about  them.'  Q.  For  what 
building?  iu  Creation  Bnilding.  He  aaldj  'That  la  all  right  I  will  see 
you  paid.*  I  said:  That  will  hardly  go  In  a  transactliHi  like  that  We 
will  have  to  deal  with  you  direct'  He  said :  That  Is  all  right  Any  lum- 
ber shipped  to  the  C^>eatIon  Building  we  will  pay  for.'  I  said:  'Who  is 
we?  He  said:  'Mr.  Ryan  and  myself.'  I  said:  'How  does  Mr.  Ryan  come 
In  this?*  He  said:  'Anything  I  say  will  ga*  *  *  •  He  said  tbey  were 
botb  interested  in  this  Creation  Building." 

Subsequently  the  lumber  was  delivered  and  bill  therefor  rendered 
to  the  Shea-Ellis  Construction  Company,  the  principal  debtor.  The 
case  at  bar  is  distinguishable  from  the  case  of  Almond  v.  Hart  and 
Others,  46  App.  Div.  431,  61  N.  Y.  Supp.  849.  There  the  promisors 
were  the  owners  of  the  building  and  the  promise  was  an  original 
undertaking,  while  in  the  case  at  bar  defendants  were  merely  the  of- 
ficers of  a  corporation  which  had  an  interest  in  the  building.  They 
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undertook  by  a  collateral  promise  to  answer  for  the  debt  o£  a  third 
person.  It  was  not  their  debt,  and  the  same  would  have  been  true 
if  the  indebtedness  had  been  that  of  the  corporation  of  which  they 
were  officers.  Mechanics'  &  Traders*  Bank  v.  Stettheimer,  116  App. 
Div.  198,  101  N.  Y.  Supp.  513. 

The  promise,  assuming  one  to  have  been  made,  was  void ;  and  the 
judgment  must  be  affirmed,  with  costs.  AU  concur. 


OARUN  T.  NBW  TOSK  CITY  BT.  Ca 

(Snpzvme  Goart,  Appellate  Twm.  March  6,  1008L) 

Oabbiebs— Pbnaxties— RsFUBAi.  TO  QivM  l^AnarEBS— BoHA^  Vide  Passinqibs. 
Whether  one  salng  a  street  railway  company  for  the  statutory  penalty 
for  Its  refusal  to  carry  him  without  further  payment  of  a  fare  was  a 
bona  fide  passenger  Is  material  on  hla  right  to  recover,  and  tbe  ex- 
closlMi  of  evidence  on  the  Issue  (s  reversible  error. 

Appeal  from  Mtmicipal  Court,  Borough  of  Manhattan,  Eleventh 

District. 

Action  by  James  Carlin  against  the  New  York  City  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,JJ. 

James  L.  Quackenbush  (Henry  F.  Gannon,  of  coimsel),  for  appel- 
lant. 

Harcourt  Bull,  for  respondent. 

BISCHOFF,  J.  The  question  whether  the  plaintiff  was  a  bona 
fide  passenger  had  a  material  bearing  upon  his  right  to  recover  the 
statutory  penalty  for  the  defendant's  refusal  to  carry  him  without 
further  payment  of  a  fare.  Nicholson  v.  N.  Y.  City  Ry.  Co.,  118  App. 
Div.  858,  103  N.  Y.  Supp.  695.  While  the  rulings  of  the  justice, 
excluding  proof  upon  this  issue,  were  supported  by  certain  deci- 
sions announced  prior  to  the  time  of  the  trial,  the  authority  dted 
necessarily  requires  a  reversal  of  this  judgment. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.  All  concur. 


O'SHKi.  et  aL  v.  BRILL. 

(Supreme  Court,  Appellate  Term.   March  6.  1908.) 

1.  BsoKXBS-nAonoiiB  roB  OomciBBioif— xrviDsncB— SunnciENcT. 

In  an  action  tar  commlaslonB,  though  the  purchaser  did  not  agree  with 
plalntllTs  to  pay  the  fall  price  asked  by  defendant,  if  it  can  be  Inferred 
that  the  flnal  agreement  between  defendant  and  the  purchaser  for  a  sale 
at  a  price  closely  adjusted  to  the  difference  in  what  plaintiffs  caused  to 
be  afltaed  and  offered  was  due  to  plaintiffs*  exertions  In  fludlng  the 
pOTchawr  and  bringing  him  and  defendant  to  a  point  whua  no  further 
Inftomoa  on  tbe  purchaser's  mind  was  needed,  tbe  eridenoe  will  warrant 
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ft  finding  tiiftt  plalntUfis'  efforts  were  tlie  proeorbig  cause  of  the  tale,  and 
will  BOBtaln  a  reooToy. 

[Bd.  Mota<— BH«  caaw  In  point,  see  Osnt  Dig.  toL  8.  Brtdteis,  H  11^ 
UTJ 

X  Buo-^AiomBXBixJTT  or  Etxdkit<s. 

In  an  action  by  a  brolcer  tor  onnmlastons,  conrersatioiui  between  tbe 
pnrcbaser  or  vendor  and  another  broker  after  >  sole  Is  completed  are 
neltlier  cmnpeteat  nor  material 

Appeal  from  City  Court  of  New  York,  Trial  Tenn. 

Actimi  by  John  J.  O'Shea  and  another  against  Edward  E.  Brill  on 
a  brokerage  contract.  From  a  judgment  for  plaintilGb,  defendant 
appeals.  Affirmed. 

Argued  before  GILDERSLEEVE.  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

Edward  W.  Drucker,  for  appellant 
Jacob  Friedman,  for  respondents. 

BISCHOFF,  J.  The  evidence  justified  the  jury's  finding  that  the 
plaintiffs'  efforts  were  the  procuring  cause  of  the  sale.  While  the 
purchaser  had  not  agp*eed  with  these  brokers  to  give  the  full  price 
asked  by  the  defendant,  the  inference  is  quite  permissible  that  the 
final  agreement  between  vendor  and  purchaser,  for  a  sale  at  a  price 
closely  adjusted  to  the  difference  in  what  the  plaintiffs  caused  to  be 
asked  and  offered,  was  due  to  the  exertions  of  the  latter  in  finding 
the  purchaser  and  in  bringing  the  parties  to  a  point  where  no  more  in- 
fluence upon  the  purchaser's  mind  was  needed.  The  question  was 
■one  of  hct  and  of  the  reasonable  inferences  to  be  drawn  from  the  facts, 
and  we  cannot  say  that  the  preponderance  of  evidence  was  not  fairly 
with  the  plaintiffs'  side  of  the  case. 

Certain  rulings  in  the  exclusion  of  evidence  are  referred  to  by 
counsel  as  presenting  reversible  error,  but  we  fail  to  find  that  error 
was  committed.  C^talnly  the  conversations  between  the  purchas- 
er or  the  vendor  and  another  broker,  after  the  sale,  were  in  no  way 
competent  or  material,  and  the  other  rulings  to  which  our  attention 
is  Gsuled  were  [n'operly  made  because  the  questions  were  either  too 
indefinite  to  touch  the  issue,  or  called  for  incompetent  evidence. 

The  judgment  should  be  affirmed,  with  costs. 

GILDERSLEEVE,  J.,  concurs.  MacLEAN,  J.,  favors  affirm- 
ance without  opinion. 


MUIU^UY  V.  NBW  TORK  CITY  RT.  OQ. 

<Bupreme  Oonrt^  Aro^lato  Term.  Mardi  S,  1908.) 

3.  Daha6i»— IkxiaifTS— Rkht  ow  Atjtoicobilb. 

In  an  action  for  damage  to  plaintiff's  automobile,  tbe  rental  value  of 
the  antomobUe  while  It  waa  being  repaired  was  not  an  element  of  damage 
where  It  was  not  shown  that  he  used  another,  or  bad  need  of  one. 

tBd.  Mota^For  cases  In  point,  see  Cent  Dig.  vol.  IS,  Damages,  f  279.] 
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2.  SaHB— OF  RJCFAIBS. 

Id  an  action  for  tax  injary  to  plaintiff's  antomoblle,  It  was  Improper  to 
■  adniit  testlm<»iy  as  to  tbe  cost  of  tbe  repairs,  otber  thsn  those  sbown  to 
be  due  to  the  acddent  complained  of. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  John  J.  Murphy  against  the  New  York  City  Railway 
Company.  From  a  judgment  for  plajntiff,  defendant  appeals.  Re- 
versed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

James  L.  Quackenbush  (William  E.  Weaver,  of  counsel),  for  appel- 
lant 

Kneeland,  La  Fetra  &  Glaze,  for  respondent 

MacLEAN,  J.  From  the  testimony  of  himself,  his  companions,  and 
his  chauffeur,  it  would  appear  that  when  the  plaintiff's  automobile, 
running  at  6  or  7  miles  an  hour  westerly  along  112th  street,  readied 
the  easterly  house  line  of  Eighth  avenue,  a  south-bound  trolley  car 
was  seen  126  feet  above  the  crossing,  coming  at  15  to  20  miles  an 
hour  (22  to  30  feet  a  second);  that  the  automobile  was  not  stopped, 
but  proceeded  at  the  same  rate  until  the  chauffeur  put  on  the  braKes  and 
turned  the  car  southwrard  just  before  colliding  wi^  the  car  about  10- 
feet  south  of  the  northerly  crossing.  From  the  relative  positions  of 
the  automobile  and  the  car  when  both  were  still  just  after  the  colli- 
sion, and  from  the  locations  of  the  damage  done  to  them  severally,, 
it  would  seem  rather  that  the  automobile  ran  into  the  car  than  the 
contrary,  heightening  the  inference  of  contributory  negligence  on  the- 
part  of  iht  person  managing  the  automobile  venturesomely  continuing 
its  course  in  the  front  of  the  car  coming  at  high,  even  runaway,  speed. 
That  phase  of  the  contenti<Mis  presented  upon  this  ai^>eal  need  not  be- 
further  mentioned,  as  the  evidence  may  be  changed  on  a  new  trial,, 
whidi  is  necessary  by  reason  of  erroneous  admissions,  against  objec- 
tions and  over  exceptions,  of  evidence  as  to  elements  of  damages  prov- 
able in  this  case,  namely,  testimony  as  to  the  rental  value  of  an  auto- 
mobile during  the  time  the  plaintiff's  was  being  repaired,  although  he 
neither  used  another,  nor  showed  that  he  had  need  of  one,  and  the  testi- 
mony as  to  the  costs  of  repairs,  other  than  those  shown  to  be  due  to  the 
accident. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 

GILDERSLEEVE.  P.  J.,  concurs. 

BISCHOFF,  J.  (concurring).  The  theory  of  the  plaintiflfs  case,  upon, 
the  proofs,  was  that  his  automobile  was  not  sought  to  be  driven  across 
the  track  and  in  front  of  the  oncoming  car.  AgreeaUy  to  this  theory, 
there  was  no  reason  for  the  defendant's  servant  to  assume  that  the 
auttxnotMle  would  not  be  stcmped  in  accordance  with  the  cliauffeur^s- 
evident  intention,  and  the  evidence  for  the  [^aintiff  showed  that  there 
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was  ample  space  within  which  it  could  have  been  stopped  after  the 
chauffeur  made  his  apparent  choice  not  to  take  the  right  of  wa^.  There 
should,  therefore,  be  a  new  trial,  upon  the  grotuid  that  the  judgment 
is  contrary  to  the  evidence. 

As  to  damages,  it  appears  that  some  items  of  expense  for  repairs 
were  allowed  which  were  not  traced  to  the  consequences  of  the  acci- 
dent ;  but,  for  the  purposes  of  the  new  trial,  it  may  be  noted  that  the 
plaintiff,  if  deprived  of  the  usable  value  of  his  automobile  for  a  time 
through  the  defendant's  negligence,  would  be  entitled  to  compensation 
for  the  loss,  notwithstanding  that  he  did  not  actually  procure  another 
automobile,  by  hire,  during  the  interval  (Volkmar  v.  Railroad  Co., 
28  Misc.  Rep.  141,  68  N.  Y.  Supp.  1021 ;  Allen  v.  Fox,  51  N.  Y.  568, 
10  Am.  Rep.  641;  Mailler  v.  Express  Pro.  Line,  61  N.  Y.  312,  316; 
Whitehall  Trans.  Co.  v.  N.  J,  Steamboat  Co.,  61  N.  Y.  369;  Jackson 
Iron  Works  v.  Hurlbut,  158  N.  Y.  40,  52  N.  E.  665,  70  Am.  St.  Rep. 
432 ;  Schalscha  v.  Railroad  Co.,  19  Misc.  Rep.  141,  43  N.  Y.  Supp. 
251,  and  although  the  use  of  the  thing  injured  may  have  been  for 
pleasure  wholly,  and  not  for  profit  (Weflman  v.  Miner,  19  Misc.  Rep. 
644,  44  N.  Y.  Supp.  417).  To  support  this  item  of  damage  proof 
would,  of  course,  be  necessary  upon  the  question  whether  the  automo- 
bile had  a  usable  value  (Bondy  v.  N.  Y.  City  Ry.  Co.,  56  Misc.  Rep. 
602,  107  N.  Y.  Supp.  31),  and  what  that  value  was.  The  mere  ex- 
pense of  hiring  another  vehicle  of  the  same  type,  where  it  was  not 
actually  incurred,  would  hardly  establish  the  fact  of  a  known  usable 
value ;  but  that  fact  would  be  susceptible  of  proof  by  properly  quali- 
fied opinion.  While  error  may  have  been  committed  in  the  award  of 
damages  for  loss  of  use,  upon  the  proofs  before  the  court  below,  we 
cannot  say  that  the  item  may  not  be  established  upon  a  new  trial  by 
the  production  of  competent  evidence. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  atnde  the  event. 


ICLOTZ  T.  FROUCH. 

(Boineme  Ckmrt^  Ai»peUate  Turn,   B^ebruary.  1908.) 

OouBTS— MuHiciPAi.  Oomn— JtTDaHxnT— RsruBAi.  to  Opkh  DsPi.Tn.T— Pat- 
KKNT  OT  Cocnra. 

The  Municipal  Oonrt  of  the  C^ty  of  New  Tork  has  no  power  to  award 
costs  on  the  denial  of  a  motion  to  open  a  default  Judgment;  Municipal 
Court  Act.  Laws  1902,  p.  U>63,  c.  580,  S  256,  only  pTOTldliis  for  the  award 
of  costB  OD  the  opening  of  a  default  judgm^t 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Morris  Klotz  against  Max  Frolich.  From  an  order 
denying  a  motion  to  open  a  default  judgment  rendered  against  plain- 
tiff,  and  to  vacate  a  judgment  entered  in  defendant's  ^vor,  plain- 
tiff appeals.   Modified  and  afiirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF,  and 
MACLEAN,  JJ. 
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Herman  Gettaer,  for  appellant 
Henry  H.  Silvefi  for  respondent. 

PER.  CURIAM.  The  plaintiff,  appearing  by  one  Bemhard  Hess, 
brought  an  action  upon  a  check  of  the  defendant,  who  answered 
with  a  general  denial  and  a  counterclaim  for  $50.  The  summons 
was  returnable  April  17,  1907,  when  the  trial  was  set  for  the  18th. 
On  that  day  the  case  was  marked  "Ready  on  both  sides,"  though 
the  clerk  and  aftenvards  the  court  suggested  that  it  coidd  not  be 
reached.  Flaintiflf's  counsel  insisted  day  by  day  upon  the  case  be- 
ing marked  "Ready,"  until  April  26th,  when,  1^  not  appearing,  the 
defendant  had  his  complaint  dismissed,  and  upon  an  inquest  took 
judgment  for  the  counterclaim  of  $60.  A  transcript  of  the  judg- 
ment was  filed  in  the  ofHce  of  the  county  clerk,  and  thereafter  the 
defendant's  judgment  was  collected  through  an  attachment  upon 
funds  in  the  Je^erson  Bank.  Some  months  afterwards,  November 
1,  1907,  the  defendant  was  served  with  a  summons  in  the  Fourth 
District  Court  in  an  action  brought  upon  the  same  check  by  one 
Samuel  Tomberg,  for  whom  the  same  attorney.  Bemhard  Hess,  ap- 
peared, in  which  action  on  the  trial  the  plaintiff  therein,  Tomberg, 
swore  the  check  had  been  indorsed  to  him  by  Klotz.  That  action 
was  dismissed.  About  a  month  later  the  motion  to  open  the  de- 
fault, involved  upon  this  appeal,  was  made  by  the  plaintiff's  present 
attorney,  who  presented  an  affidavit  with  much  detail,  which  was 
replied  to  by  an  affidavit  also  in  detail.  The  situation  with  all  its 
circumstances  being  thus  presented  at  length  to  the  learned  justice, 
he,  in  discreet  exercise  of  his  discretion,  denied  the  motion  to  open 
the  default,  but  inadvertently  with  $10  costs,  which  allowance,  not 
being  provided  for  in  Municipal  Court  Act,  Laws  1902,  p.  1563,  c 
580,  §  256,  should  be  stricken  from  the  order  upon  which  comes  this 
appeal. 

Order  appealed  from  modified,  by  striking  out  the  words  "with 
$10  costs,"  and,  as  modified,  affirmed,  without  costs  on  this  appeal 


GILLAN  r.  OUkSB,Y, 
(Supremo  Ooar^  Appellate  DIvlskHi,  Second  Department  Felmiaty  S8,  190S.) 

1.  Appkai/— Scopji  OF  Rkvuw— Fa.ii.uu  to  Apfkai.  ROM  Obdbb  Dbhtikq 

Mbw  trial. 

Wbere  no  amwal  Is  taken  from  an  order  deaylng  a  motion  for  a  new 
trial,  tbe  weight  of  the  evidence  cannot  be  reviewed  on  appeal. 

[Ed.  Notft^For  cases  In  point,  see  Coit  Dig.  vol.  8,  A^i^eal  and  Error, 
i  S4S1.] 

2.  Same— Appeai.  vboh  JnoaiaEnr. 

An  appeal  from  tbe  jadgmoit  alone  presents  for  review  only  que8tl(niB 
of  law  arising  upon  exceptions  taken  daring  the  trial,  and  is  In  effect  a 
waiver  of  ai^  farther  review  ot  the  qaesttons  of  fact 

[Bd.  Note.— cases  In  point,  see  Cent  Dig.  voL  8,  Appeal  end  Error, 
H  S466-84eiJ 
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&  WOBK  A9D  LiLBOB— IlEPUID  OomB&OB— FBESOHPXnHI  TOA*  SeKTIOU  WBBE 

TO  BK  Paid  won. 

Plaintiff  entraed  home  of  decedent,  who  wu  not  a  relative,  and 
acted  as  her  maid,  companion,  nurse,  etc.,  for  many  years,  receiving  only 
$16  In  moncfy.  It  appeared  that  decedent  had  at  varlons  times  declared 
in  the  presence  of  plaintiff  and  others  that  she  Intended  by  a  provision  in 
her  will  to  compensate  plaintiff  for  her  work.  Held,  that  there  was  a 
presumption  of  law  that  the  services  were  to  be  paid  for. 

[Kd.  Noteu— -For  cases  in  pointy  see  Cent  Dig.  voL  60;  Work  and  Labor, 
H  47-49.) 

4.  TsiAii— iNfltTBuoxion— Failubs  to  Bxckpiv-La.w  of  Cask. 

Where  the  court  charges  the  Jury  on  a  question  of  law,  and  no  excep- 
tion li  tak«i,  the  proposition  laid  down  becomes  the  law  of  the  case  by 
acqolesoence. 

[Ed.  Note.— For  cases  in  pcdnt,  see  Cent.  Dig.  rcL  40,  TrtaU  H  688- 
683.] 

S  CONTBACTS— NATtreB— "BZFBKSS  ABD  lUPTSKD  CONTRAOTS.** 

A  contract  Is  "express"  where  the  agreement  is  formal  and  stated  ei- 
ther verbally  or  in  writing,  and  is  "Implied"  where  the  agreement  la  mat- 
ter of  inference  and  deduction. 

[Ed.  Note.~For  cases  in  point,  see  Cent  Dig.  voL  11,  Contracts,  IS  S-6. 
For  other  deflnltUms,  see  Words  and  Phrasei,  voL  8,  p.  2006;  toL  4,< 

pp.  8428-3431.] 

■  QL  WOBK  AND  LaBOB— IlCPUBD  ConTRAOT  FOB  BBBTICB8. 

Where  plaintiff  went  to  live  with  decedent,  upon  her  request  to  come 
and  live  with  her  and  care  for  her  in  her  declining  years  and  upon  dece- 
dent's promise  to  provide  proper  compensation  In  her  will,  the  contract 
for  her  services  was  an  implied  contract 

[Ed.  Nota— For  cases  In  point,  see  Oant  Dig.  voL  00,  Work  and  Labor, 
H  It  UH.] 

Appeal  from  Trial  Term. 

Action  ]w  Bridget  Gillan  against  Patrick  O'Larry,  otherwise  called 
Patrick  OXeary,  as  executor  of  Ellen  Rice.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Argued  before  WOODWARD,  JENKS,  HOOKER.  GAYNOR, 
and  RICH,  JJ. 

Joseph  M.  Gazzam,  Jr.,  for  appellant 
Charles  S.  Taber,  for  respondent 


WOODWARD,  J.   The  plaintiff  brings  this  action,  and  alleges  that : 

"Heretofore,  and  cm  or  about  the  lOtta  day  of  September,  1894,  Ellen  Rice 
reanested  the  plaintiff  to  come  and  reside  with  her,  tlie  said  Ellen  Rice 
•  •  *  for  the  purpose  of  acting  as  a  companion,  and  to  take  care  of  her, 
the  said  Ellen  Rice,  in  her  declining  years;  and  plaintiff  thereupon,  at  the 
express  Instance  and  request  of  the  said  EUen  Bice,  thereupm  took  up  her 
residence,  •  •  •  and  thereafter,  and  from  the  lOtb  day  of  September, 
1894,  until  the  death  of  said  Ellen  Rice  on  May  0,  1906,  acted  as  the  compan- 
ion and  houeekeeper  of  the  said  EDea  Rice,  and  during  all  that  time  perform- 
ed services  as  bonsekeeper,  ooOk,  secretary,  and  craqunlon,  whidi  services 
were  reasonably  worth  the  sum  of  f20  per  month.  Tbat  to  Indoce  the  plain- 
tiff to  render  nudi  services  without  Immediate  cMnpensation  the  said  Ellen 
Rice  freqnentij  stated  to  plaintiff  and  to  others,  and  promised,  that  she  would 
make  suitable  provision  for  this  plaintiff  In  and  by  her  last  will  and  testa- 
ment as  fall  compensation  for  such  services,  and  plaintiff  pwformed  the  same 
relying  upon  snch  statements  and  promises." 

108N.Y.&— 66 
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She  then  alleges  that  she  has  received  only  $16  on  account  of  sach 
services,  and  that  the  said  Ellen  Rice  departed  this  life  on  the  9th  day 
of  May,  1905,  leaving  a  last  will  and  testament,  and  tiiat  the  plaintiff 
was  only  given  $100  by  the  provisions  of  the  said  will,  and  the  further 
formal  allegations  necessary  to  the  cause  of  action.  The  defendant 
answered  the  material  allegations  as  to  the  request  and  the  promise  to 
pay,  and  upon  the  issue  so  formed  the  parties  went  to  trial.  A  second 
cause  of  action  for  services  as  nurse  was  set  forth,  but  this  was  taken 
from  the  consideration  of  the  jury,  so  that  the  only  questions  here  pre- 
sented relate  to  the  judgment  entered  upon  the  verdict  of  the  jury  in 
favor  of  the  plaintiff ;  the  defendant  appealing. 

At  the  close  of  plaintiff's  case  the  defendant  moved  to  dismiss  the 
eomphmt  upon  the  ground  that: 

"The  plaintiff  has  not  proven  the  cause  of  action  set  fortb  In  the  complaint ; 
and  there  is  no  proof  bere  at  all  of  any  reQueat  on  the  part  of  the  plalutiff, 
Id  S^tember,  or  at  any  other  time ;  and  as  to  the  nnralBg  and  the  al> 
leged  second  cause  of  action  there  Is  no  proof  at  all  that  there  was  any  re- 
quest of  any  kind,  or  any  promise  or  asreement  or  understanding  tat  extra 
compensation.'' 

The  court  granted  the  motion  as  to  the  second  cause  of  action.  De- 
fendant's counsel  then  continued : 

"The  complaint  sets  forth  a  request,  or  contract,  or  agreement,  entered  Into 
at  the  time  this  plaintiff  went  there.  The  only  testimony  In  her  own  case  to 
support  that  Is  testimony  which  fails  to  support  it,  and  contradicts  it;  so 
that  I  do  not  think  the  question  should  be  submitted  to  the  jury." 

The  court  pointed  out  the  general  rule  of  law,  suggested  that  there 
was  evidence  in  support  of  the  plaintiif's  first  cause  of  action,  and  de- 
clared an  intention  of  soiding  the  case  to  the  jury.  To  this  defmd- 
ant's  counsel  took  an  exception.  The  motion  to  dismiss  was  not  re- 
newed at  the  close  of  the  case,  after  defendant  had  called  witnesses, 
and  the  case  was  sulKnitted  to  the  jury  upon  a  charge  to  which  the  de- 
fendant tocJc  i^o  exception;  all  of  the  defendant's  requests  fo  charge 
being  granted.  Upon  the  jury  rendering  a  verdict  for  the  plaintiff, 
defendant  moved  for  a  new  trial  upon  the  minutes,  this  motion  being 
denied ;  but  the  order  was  not  appealed  from,  so  that  we  have  merely 
the  judgment  before  us. 

It  may  be  conceded  that  the  rule  laid  down  in  Hopkins  v.  Clark,  158 
N.  Y.  299,  304,  53  N.  £.  27>  is  not  controlling  upon  this  court  in  the  re- 
view of  judgments  of  the  trial  court;  that  this  court  may  review  the 
questiotl  of  the  sufficiency  of  the  evidence  as  disclosed  at  the  close  of 
plaintiff's  case,  without  a  renewal  of  the  motion  at  the  close  of  the  en- 
tire evidence ;  but  that  does  not  help  the  appellant  in  this  case,  from  the 
fact  that  there  was  unquestionably  some  evidence  of  the  contract  alleg- 
ed in  the  complaint,  and  we  cannot  review  the  weight  of  evidence, 
where  there  is  no  appeal  from  the  order  denying  the  motion  for  a  new 
trial.  The  appeal  is  alone  from  the  judgment,  bringing  up  for  review 
only  questions  of  law  arising  upon  exceptions  taken  during  the  trial, 
and  is,  in  effect,  a  waiver  of  any  further  review  of  the  questions  of 
fact.   Collier  v.  Collins,  172  N.  Y.  99,  101,  64  N.  E.  787. 

The  plaintiff  in  this  action  was  not  a  relative  of  the  testatrix.  She 
was  shown  by  disinterested  witnesses  to  have  gone  into  the  home  of  the 
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testatrix,  an  old  woman,  living  rather  meanly,  and  to  have  performed 
the  services  of  a  maid,  companion,  nurse,  etc.,  during  a  long  series  of 
years,  during  whi'ch  time  she  received  only  $15  in  money.  The  plain- 
tiff produced  witnesses  to  testify  that  the  testatrix  had  at  various  times 
declared  in  the  presence  of  the  plaintiff  and  the  witnesses  that  the  {)1ain- 
tiff  was  to  be  compensated  for  her  work  by  a  provision  in  the  will  of 
the  testatrix,  and  Uie  court  charged  the  jury,  without  exception  on  the 
part  of  the  defendant  that  under  such  circumstances  there  was  a  pre- 
sumption of  law  that  the  services  were  to  be  compensated  for.  This  is 
undoubtedly  the  law.  It  became  the  law  of  this  case  by  acquiescence 
on  the  part  of  the  defendant,  and  unless  there  are  valid  exceptions  upon 
the  triail  the  judgment  must  be  affirmed. 

The  appellant  urges  that  the  proofs  are  at  variance  with  the  facts 
alleged  in  the  complaint,  and  the  exceptions  taken  relate  to  this  proposi- 
tion. The  defendant  insists  that  the  complaint  set  forth  an  express 
contract,  and  that  the  proof  only  goes  to  establish,  if  anything,  an  im- 
plied contract  As  we  read  the  complaint  it  does  not  allege  an  express 
contract.  A  contract  is  express  when  the  agreement  is  formal,  and 
stated  either  verbally  or  in  writing,  and  is  implied  when  the  agfreement 
is  matter  of  inference  and  deduction.  In  other  words,  a  contract  is 
express  when  it  consists  of  words,  written  or  spoken,  expressing  an 
actual  agreement  of  the  parties.  It  is  implied  when  it  is  evidenced  by 
conduct  manifesting  an  intention  of  an  agreement.  Beach  on  the 
Modem  Law  of  Contracts,  §  14.  The  contract  set  forth  in  the  com- 
plaint does  not  pretend  to  set  forth  the  terms  of  the  agreement.  It 
simply  alleges  that  the  testatrix  requested  the  plaintiff  to  come  and  live 
with  her,  and  to  care  for  her  in  her  declining  yeaxs ;  that  the  i^intiff 
did  go  and  reside  with  her,  performing  the  household  and  personal 
services  necessary  to  the  comfort  of  the  testatrix ;  and  that  the  latter 
induced  the  plaintiff  to  do  these  things  by  promising  to  provide  proper 
compensation  in  her  will ;  and  she  produced  evidence  from  which  these 
facts  might  properly  be  adduced.  The  contract  alleged  was  an  implied 
contract,  and  all  evidence  going  to  show  the  facts  surrounding  the 
transaction  was  clearly  competent  under  the  pleadings. 

An  examination  of  the  exceptions  shows  no  reversible  error,  and  th^ 
judgment  appealed  from  showd  stand. 

Jndsment  and  ordw  afflnued,  with  costs.  AH  concox; 


DBOAUYILLB  AUTOMOBILB  CO.  v.  METTBOPOLITAN  BANK. 
(Snpreme  Court,  Appellate  DfTlsIon,  First  Department   FArnary  21,  I90&> 

1.  Depobitiohs— PLAOe  or  Taking— Ebtoppbl. 

A  commlBston  was  Issued  to  take  tbe  depositions  of  certain  persons  In 
Paris,  France,  and  It  appeared  that  each  party  was  reprewnted  by  coun- 
sel before  the  commlsstoner,  and  tliat  the  tsstlmcaiy  of  tbe  witnesses  was 
taken  at  a  suburb  of  Parla;  pursuant  to  an  arrangenwnt  made  between 
the  commissioner  and  counsel,  on  account  of  the  inability  of  the  witnesses 
to  come  to  the  city.  Held,  that  plaintiff  was  estopped  from  claiming  that 
the  depositions  could  only  have  been  taken  In  Paris. 

[li^d.  Noter— For  cases  In  point  sse  Cent  DJfr  nd.  19t  D^osltions^  | 
8S7J 
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2.  BAHB-rSuFPussnnr. 

Detaidant  bad  a  commlnlon  imed  to  take  depoaltltnui  In  France:  The 

-  depositions  were  taken,  and  were  s^ed  by  tbe  witnesses,  wbo  refused 
to  dellTer  them  to  tbe  comml8Bl<mer  unless  the  parties  would  stipulate 
tbat  certain  evidence  given  therein  on  cross-examination,  which  was  Im- 
proper and  Irrelevant,  should  not  be  used  against  the  witnesses*  employ- 
ers. Defendant  consented,  bnt  plaintiff  refused,  to  so  stipulate,  and  an 
unsigned  duplicate  of  the  dCQposltloDs  signed  by  tlie  witnesses  was  return- 
ed by  tbe  commissioner  with  the  commission.  Plaintiff  received  a  dupli- 
cate ot  such  testimony  from  th^  local  oonnsel  In  Pails,  bnt  the  correct- 
ness of  the  duplicate  returned  Iqr  the  commissioner  was  undisputed. 
Tbe  d^sltlons  taken  were  material,  as  shown  1^  the  duplicate.  JTel^ 
that  It  was  verm  to  siQipress  the  d^^otftlcms  on  plaintUTs  motion.  . 

8.  Sun— Betusu.  to  SiTPpnsss— Fbooebdings  Foixowina. 

Under  the  circumstances  the  conrt  should  have  denied  the  motim  to 
suppress,  and  should  have  directed  that  a  commission  Issue  to  take  the 
testimony  of  tbe  witnesses  on  Interrogatories,  or  ttiat  letters  rogatory 
Issue  If  It  ai^ieared  on  settlemmt  of  the  interrogatories  that  a  com- 
mission would  have  been  unavailing;  but.  If  it  had  appeared  tbat  de- 
fendant had  exhausted  his  rl^ts  to  obtain  the  testlmimy  of  tbe  witnesses, 
the  court  should  have  allowed  the  d^MsItlons  to  stand,  and  left  It  for  tha 
trial  court  to  rule  as  to  whether  idalntlff  was  estopped  from  objecting  to 
file  reading  of  certified  copies  under  the  drcnmstanceSk  or  as  to  whether 
defendant  was  not  entitled  thereto,  on  the  ground  that  they  constituted 
the  brat  evidence  obtainable,  and  enable  defendant  to  obtain  the  benefit 
of  a  mltng  on  those  questions  and  thereby  secure  tbe  right  of  review  on 
appeal ;  but  the  admissibility  of  the  depositions  cannot  be  determined  on 
an  appeal  from  an  order  suppressing  them. 

4  Sams— lesnANOB  or  Idnms  BooAToaT— GsotmDS— STATUToar  Paovisioiira. 

Where  It  appears  by  affidavits  that  the  courts  of  a  foreign  country  are 
without  authority  to  compel  witnesses  to  testify  under  a  commission,  our 
courts  have  Inherent  power  to  Issue  letters  n^tory,  and  such  authority 
Is  given  by  express  provisions  of  Code  Civ.  Proc.  |  913. 

[Bd.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  16,  DeposItl<HiB,  |  86.1 

5.  OouBTs  —  Appillate  JuBisDicnoN  —  Apfeliatb  Division  or  SupaKHK 

COUBT— AUTHOBITT  OH  APPEAL  FBOlt  SfEOIAI.  TeRU. 

The  Appellate  Division  of  the  Supreme  Court  may  do  oa  appeal  what 
the  conrt  at  Special  Term  should  tuve  dme. 

6t  Actiohs— Pboseoution— Stat. 

Ordinarily  a  stay  should  not  be  granted  toe  a  longer  porlod  than  It  haa 
been  applied  for ;  and,  where  no  formal  motion  for  a  stay  was  made  at  the 
time  a  party  moved  to  suppress  depositions,  failure  of  the  Special  Term 
to  grant  a  stay  was  not  error ;  but,  where  the  conduct  of  a  party  indicates 
that  a  judgment  might  be  taken  by  defoult  before  the  oppmlng  party  has 
an  opportunity  to  prepare  motion  papers  and  obtain  a  stay  after  a  deci- 
sion on  appeal  from  an  order  suppressing  the  depositions,  the  ^kmI- 
late  Division  will  extend  a  stay  granted  pending  tbe  appeal,  with  leSTS  to 
move  to  vacate  It  for  failure  to  proceed  with  due  dUlg^ioew 

ApfKal  from  Special  Term. 

Action  by  the  DecauviUe  Automobile  Company  against  the  Metro- 
politan Baiuc.  From  an  order  suppressing  depositions,  defendant  ap- 
peals. Reversed,  motion  denied,  and  order  for  commission,  etc.,  and 
stay  of  trial,  granted. 

Argued  before  PATTERSON.  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN.  CLARKE,  and  HOUGHTON,  JJ. 

E.  C  Crowley,  for  appellant. 
Frederick  S.  RandaU.  for  respondent 
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LAUGHLIN,  J.  On  a  former  appeal  herein  this  court  affirmed  an 
order,  granted  on  the  application  of  the  defendant,  for  a  commission  to 
examine  certain  designated  witnesses  and  others  not  designated  on 
oral  questions  in  the  city  of  Paris,  France  (dedded  December  27, 
1907, 108  N.  Y.  Supp.  1129).  The  plaintiff  is  a  domestic  business  cor- 
poratiCHi,  and  the  defendant  is  a  domestic  banking  corporaticm  and  the 
successor  to  the  National  Shoe  &  Leadiel*  Bank.  It  appears  by  the 
complaint  in  the  record  on  tiie  former  appeal  that  the  plaintiff  sedcs  to 
recover,  on  two  counts,  liie  amount  of  two  items  of  money  delivered  to 
Iht  defendants  predecessor  to  transmit  tlie  equivalent  thereof  in  francs 
to  the  plaintiff's  agent  in  Paris,  together  with  interest  thereon.  One 
item  is  for  $2,912.14,  alleged  to  have  been  delivered  on  the  24th  day  of 
February,  1906,  and  the  other  item  is  $1,554.89,  alleged  to  have  been 
delivered  on  the  26th  day  of  the  same  month.  The  plaintiff  allies 
that  the  money  was  not  transmitted  and  delivered  to  tts  agent  Ine 
defendant  adnutted  die  receipt  of  the  money  for  transmissi<m,  as  alli- 
ed ;  but  for  separate  defenses  alleged,  in  substance,  that  the  equivalent 
in  francs  of  the  money  so  delivered  to  it  by  the  plaintiff  was  transmitted 
to  Paris  and  delivered  to  the  Establishment  Decauville  "as  the  authoriz- 
ed representative  and  for  the  account  of  the  plaintiff ;  that  plaintiff, 
with  full  knowledge  of  the  facts  and  circumstances,  ratified  and  con- 
firmed said  delivery  and  accepted  the  same  as  performed  by  the  defend- 
ant, and  recdved  and  retained  tiie  credit  theref or*' ;  that  plaintiff  failed 
to  give  the  defendant  pnq>er  instructions  to  enable  it  to  identify  the 
A^eat  and  r^resentative  of  the  plaintiff  in  Paris  to  whom  it  was  de- 
sired that  the  mon^  should  be  delivered ;  and  that,  in  the  exercise  of 
due  diligence,  defendant  delivered  it  to  said  Establishment  Decauville, 
and  that  the  plaintiff  accepted  the  delivery.  On  the  affirmance  by  this 
court  of  the  order  for  tfie  commission,  it  was  duly  issued  to  one  Fred- 
eric Allain  to  examine  four  designated  officers  or  employ^  of  the  So- 
Nouvelle  des  Bstablissements  Decauville  Aine  of  Paris,  France, 
or  any  of  them,  and  such  other  persons  as  were  then  or  formerly  of- 
ficers or  employ^  of  said  Soci6te  as  might  be  produced  before  him  by 
either  party  as  witnesses  herdn.  The  motion  for  the  suppre^ion  of 
the  depositions  of  the  two  witnesses  was  made  upon  the  grounds,  first, 
that  their  testimony;  was  not  taken  in  tiie  city  of  Paris;  and,  secondly, 
that  they  had  not  signed  the  depositions. 

It  appears  by  the  record  that  each  party  was  represented  by  counsel 
before  the  commissioner,  and  that  the  testimony  of  these  witnesses  was 
taken  at  Petit-Bourg,  a  suburb  of  Paris,  within  an  hour's  ride  by  train, 
where  the  plant  of  said  Sod^  was  tocated,  and  pursuant  to  an  arrange- 
ment made  between  the  commissioner  and  counsel,  on  aconint  of  the  in- 
ability of  the  witnesses  to  come  to  the  dt^.  The  plaintiff,  having  par- 
ticipated in  the  examination  without  the  lunits  of  uie  dty  of  Paris,  and 
having  through  its  counsel  assented  tiiereto,  should  now  be  estopped 
from  claiming  that  the  depositions  could  only  have  been  taken  in  Paris. 

The  second  ground  of  objection  is  technical  in  the  extreme,  in  the 
sense  that  on  the  facts  presented  by  the  record  it  has  no  merits  in  jus- 
tice or  fairness,  for  it  dearly  appears  that  the  plaintiff  has  not  been  and 
cannot  be  prejudiced  in  the  least  by  the -fact  tl^t  the  depositions  return- 
ed do  not  bear  the  signatures  of  the  witnesses,  and  manifestly  the  ob- 
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jection  has  been  interposed  with  a  view  to  obtaining  an  undue  advan- 
tage over  the  defendant,  and  yet  presents  a  serious  question  as  to  wheth- 
er the  depositions  may  be  receiv«i  in  evidence  upon  the  trial.  The 
commission  was  issued  pursuant  to  the  provisions  of  the  Code  of  Civil 
Procedure,  and  the  right  of  the  defendant  to  use  the  depositions  as 
evidence  probably  depends  upon  whether  there  has  been  a  substantial 
compliance  with  the  regulations  prescribed  by  the  Legislature  for  the 
execution  of  such  a  commission.  It  is  provided  in  section  901,  subd. 
2,  Code  Civ.  Proc,  that  the  commissioner  must  reduce  the  examination 
of  each  witness  to  writing,  or  cause  it  to  be  reduced  to  writing,  by  a 
disinterested  person,  and  that,  after  it  has  been  carefully  read  to  or  by 
the  witness,  it  must  be  subscribed  by  the  witness.  It  appears  that  these 
witnesses  were  duly  sworn  and  examined  by  the  commissioner  and  by 
counsel'  for  each  party,  and  that  their  examination  was  duly  reduced  to 
writing  in  accordance  with  the  requirements  of  this  provision,  and  was 
subscribed  by  the  witnesses  after  tJiey  had  read  it,  but  that  the  witness- 
es declined  to  deliver  the  depositions  which  they  had  thus  subscribed 
to  the  commissioner  on  account  of  evidence  contained  therein  with  re- 
spect to  certain  magnetos/'  givta  in  answer  to  questions  pr<^unded  by 
counsel  for  the  plaintiff  on  cross-examinatitti,  unless  the  parties  stipu- 
lated that  such  evidence  should  not  be  used  against  their  employer,  the 
said  Societe,  "should  there  ever  be  an  action  brought  subsequently  in 
the  French  courts  against  that  company."  It  appears  that  the  commis- 
sioner thereupon  held  the  matter  open  until  the  counsel  for  the  respec- 
tive parties  could  communicate  with  the  attorneys  of  record  to  ascer- 
tain whether  they  might  make  the  stipulation  requested  by  the  witness- 
es. The  attorneys  of  record  were  cabled  accordingly,  and  the  attorneys 
for  the  defendant  authorized  their  local  counsel  in  Paris  to  g^ve  the 
stipulation;  but  the  attorneys  for  the  plaintiff  declined.  The  witnesses 
persisted  in  their  refu^  to  deliver  the  signed  dqmsitions  without  the 
stipulation,  and  the  commissioner  thereupon  returned  the  ctMnmissicm 
with  a  duplicate  of  tiie  testimony  given  by  each  witness,  duly  certified 
by  him  to  be  a  duplicate.  It  further  appears  that  the  attorneys  for  the 
plaintiff  received  from  their  local  counsel  in  Paris,  who  attended  and 
conducted  the  examination  of  the  witnesses,  a  duplicate  of  the  tes- 
timony given  by  these  witnesses;  and  it  stands  undisputed  on  the 
record  mat  the  testimony  thus  returned  by  the  commissioner  is  a 
transcript  of  the  testimony  given  by  the  witnesses  and  a  correct  copy 
of  the  depositions  subscribed  by  them.  It  further  appears  that  the  tes- 
timony of  these  witnesses  is  necesssuy  and  material  to  the  defense,  and 
that  with  the  testimony  of  other  witnesses,  whose  depositions  were  duly 
signed  and  returned,  it  tends  to  show  that  the  equivalent  of  the  money 
to  recover  which  this  action  was  brought  was  duly  transmitted  and  de- 
livered to  said  Societe,  to  which  the  plaintiff  was  at  that  time  indebted 
for  nearly  that  amount;  that  said  Societe  gave  the  plaintiff  credit  for 
the  entire  amount  thus  transmitted,  and  issued  and  delivered  to  the 
plaintiff's  agent  and  representative  in  Paris  a  statement  of  the  ac- 
count in  detail  on  the  3d  day  of  March,  1906,  expressly  giving  the 
plaintiff  credit  thereon  for  the  amounts  thus  transmitted,  and  showing 
a  balance  of  account  in  favor  of  the  plaintiff  of  471.15  francs,  which  the 
statement  showed  was  held  subject  to  the  disposal  of  the  plaintiff;  that 
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this  statement,  presumably  through  the  plaintifT's  agent,  reached  the 
plaintiff ;  and  that  by  a  letter  under  date  of  the  18th  day  of  April,  1906, 
written  by  the  plaintiff  to  said  Society,  the  plaintiff  accepted  the  state- 
ment of  account,  and  requested  a  remittance  for  said  balance  of  471.16 
francs.  The  depositions  returned  to  which  objection  is  not  made  are 
insufficient  without  the  depositions  which  have  been  suppressed.  It 
further  expres^  smpeared  by  this  statement  of  account  of  March  3, 
1906,  that  said  Society  in  a  previous  statement  of  account  under  date  of 
February  20,  1906,  showing  a  balance  owing  by  the  plaintiff  to  it  of 
20,715.75  francs,  had  charged  the  plaintiff  10,963  francs  as  security  for 
21  magnetos  which  were  hel,d  by  the  plaintiff  for  the  account  of  said 
Societe,  and  that  this  balance  of  accotmt  containing  that  chars:e  was  in- 
corporated in  the  account  of  March  3,  1906,  and  said  Societe  promised 
in  its  statement  of  March  3,  1906,  that,  upon  the  return  of  said  mag- 
netos to  it,  the  said  sum  of  10,962  francs  would  be  placed  at  the  dis- 
posal of  plaintiff. 

The  evidence  on  account  of  which  the  witnesses  declined  to  de- 
liver the  signed  depositions  related  to  transactions  between  the  plain- 
tiff and  said  Societe  with  respect  to  said  magnetos.  It  was  not  prop- 
er cross-examination.  The  plaintiff  did  not  ask  to  make  the  wit- 
nesses his  own,  and  appareiitly  only  insisted  upon  the  evidence  as 
^xjss-^xamination.  Moreover,  this  evidence  was  apparently  and 
presumptively  irrelevant  to  the  issues,  for  if,  as  the  evidence  tends 
to  show,  the  plaintiff  ratified  the  payment  to  said  Society,  thereby 
accepting  the  credit  from  said  Society  for  the  moneys  transmitted, 
it  could  not  recall  sudi  ratification;  and  whatever  rights  it  may 
have  as  against  said  Societe  with  respect  to  the  correctness  of  the 
account  in  other  particulars,  or  concerning  the  performance  of  the 
conditions  thereof,  are  matters  between  the  plaintiff  and  said  So- 
ciete which  would  not  affect  the  defense  of  ratification  interposed  by 
the  defendant.  Furthermore,  it  would  seem  that  in  all  fairness  the 
plaintiff  should  have  given  the  stipulation  requested,  by  the  wit- 
nesses ;  for,  even  though  it  may  be  that  under  the  law  of  Prance  the 
testimony  of  an  employ^  in  one  action  could  be  used  against  his 
employer  in  another — ^which,  of  course,  would  not  be  the  case  in 
our  courts — the  plaintiff  had  no  right  to  seek  or  obtain  in  this  ac- 
tion evidence  to  be  used  in  another,  especially  when  it  became  ap- 
parent that  insistence  upon  that  course  would  jeopardize  the  right 
of  the  defendant  to  the  benefit  of  the  commission.  Its  purpose  in 
insisting  upon  that  right  apparently  was,  as  shown  by  subsequent 
proceeungs,  to  deprive  the  defendant  of  the  evidence  tending  to 
show  that  plaintiff  has  ratified  the  payment  to  its  foreign  debtor, 
and  not  only  to  obtain  the  benefit  of  the  credit  of  this  money  with 
its  debtor,  but  to  force  the  trial  of  the  issues  herein  before  defendant 
is  able  to  obtain  evidence  of  the  facts  in  such  form  that  it  may 
be  used  on  the  trial,  and  thus  obtain  judgment  virtually  by  default, 
compelling  the  defendant  tp  repay  the  money  to  it. 

Doubtless  the  learned  court,  in  suppressing  the  depositions,  as- 
sumed that,  in  view  of  the  attitude  of  the  witnesses,  it  would  be 
futile  to  return  the  commission;  and  that  presumptively  appears. 
It  does  not  follow,  however,  that  the  depositions  should  have  been 
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suppressed.  The  defendant  was  not  at  fault,  and  there  was  no  ir- 
regularity in  the  execution  of  the  commission.  The  commissioner 
attemptra  to  conform  to  the  requirements  of  our  procedure,  but 
for  reasons  beyond  his  control  or  the  control  of  the  defendant,  and 
within  the  control  of  the  plaintiff,  who  persisted  improperly  in  tak- 
ing advantage  thereof,  was  unable  to  do  so.  If  the  right  of  the 
defendant  to  obtain  the  testimony  of  these  witnesses  had  been  ex- 
hausted, the  court  should  have  allowed  the  depositions  to  stand,  and 
left  it  for  the  trial  court  to  rule  as  to  whether,  in  the  circumstances. 


the  certified  copies  of  the  depositions,  or  as  to  whether  defendant 
was  not  entitled  thereto  on  the  ground  that  they  constituted  the 
best  evidence  obtainable,  and  to  enable  the  defendant  to  obtain  the 
benefit  of  a  ruling  upon  those  questions  at  the  trial  upon  such  proof 
as  it  might  be  able  to  make,  and  thereby  to  secure  the  right  to  re- 
view the  same  upon  appeal.  Hewlett  v.  Wood,  67  N.  Y.  397; 
Lincoln  v.  Battelle,  6  Wend.  476 ;  Kelley  v.  Weber,  9  Abb.  N.  C. 
62;  Palmer  v.  Gt.  West.  Ins.  Co.,  47  N.  Y.  Super.  Ct.  465;  Kim- 
ball &  Rowe  T.  Davis  &  Brown,  19  Wend.  437. 

It  Is  not  for  us  to  decide  upon  this  appeal  whether,  in  die  event 
that  the  defendant  shall  be  unable  to  obtain  the  testimony  of  these 
witnesses  in  any  other  form,  their  depositions  as  returned  by  the 
commissioner  may  or  may  not  be  read  in  evidence.  That  question 
should  be  decided  upon  the  trial.  It  is,  however,  sufficiently  doubt- 
ful to  make  it  the  duty  of  the  court  to  grant  the  defendant  in  ad- 
vance of  the  trial  every  other  opportunity  available  to  obtain  the 
testimony  of  the  witnesses  in  such  form  that  will  insure  its  rights 
to  use  the  evidence  upon  the  trial ;  and  the  right  to  use  tiiese  cer- 
tified copies  of  the  depositions  may  depend  upon  the  exhaustion 
of  all  remedies  to  obtain  better  evidence.  If  the  plaintiff  persists 
in  its  determination  to  oppose  the  use  of  the  certified  copies  of  the 
depositions  of  these  witnesses  upon  the  trial,  two  other  remedies 
still  remain  open  to  the  defendant.  Now  that  the  defendant  knows 
the  names  of  the  witnesses  and  the  facts  to  which  they  will  testify, 
it  may  have  a  commission  on  interrogatories ;  and  on  the  settle- 
ment of  the  interrogatories  the  court  may  be  able  so  to  confine  and 
limit  the  evidence  that  it  will  seem  probable  that  the  witnesses  will 
not  object  to  testifying  and  subscribing  their  depositions;  and,  if 
it  shall  appear  to  the  court  on  the  settlement  of  the  interrogatories 
that  plaintiff  should  be  permitted  by  cross-interrogatories  to  ques- 
tion the  witnesses  concerning  the  magnetos,  then  the  court  on  set- 
tling the  interrogatories  may  direct  tiiat  letters  rogatory  issue,  in- 
stead of  a  commission,  under  which  the  court  in  France  would 
doubtless,  through  ocHnity  and  1^  tiie  law  of  nations,  compel  the 
witnesses  to  testify  in  a  manner  tlut  would  enable  the  defendant 
to  use  their  testimony.  Code  Civ.  Proc.  §  918;  Nichols,  N.  Y. 
Procedure.  §  1332;  6  Enc.  PI.  &  Pr.  497,  498;  18  Cyc  892;  1 
Greenl.  on  Ev.  (14th  Ed.)  §  320. 

It  would  seem  from  the  decision  in  Frounde  v.  Frounde,  3  Thomp. 
&  C.  79,  that  the  rule  was  formerly  that  the  courts  of  France  will 
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not  enforce  the  execution  of  commisnons  to  take  the  depositions 
of  witnesses  in  that  country,  but  that  they  probably  do  act  under 
letters  rogatory;  and  it  appears  by  affidavit,  and  is  not  contro- 
verted, that  the  courts  of  France  are  still  without  authority  to  com- 
pel witnesses  to  testify  under  a  commission  issued  from  a  foreign 
jurisdiction.  In  such  cases  courts  have  inherent  power  to  issue  let- 
ters rogatory — we  now  have  express  statutory  authority  under  sec- 
tion 918  of  the  Code  of  Civil  Procedure — and  thus  obtain  the  te^- 
timon;^  of  witnesses  where  their  testimony  cannot  be  obtained  by 
commis^on;  but,  owing  to  the  fact  that  uie  law  of  the  foreign  ju- 
risdiction then  governs  with  respect  to  the  taking  of  the  testimony, 
the  remedy  is  only  resorted  to  in  cases  of  necessity.  Union  Square 
Bank  v.  Reichmann,  9  App.  Div.  696,  41  N.  Y.  Supp.  602;  Enc. 
PI.  &  Pr.;  Cyc,  supra. 

If  the  plaintiff  be  so  anxious  for  a  trial  on  the  merits,  as  it  ap- 
pears to  be,  with  this  evidence  excluded,  it  may  obtain  the  same  at 
once  by  stipulatii^  to  give  the  defendant  the  benefit  of  this  testi- 
mony; but,  if  its  desire  for  a  speedy  trial  is  founded  upon  or  stim- 
ulated by  the  hope  thereby  to  obtam  an  undue  advantage  over  the 
defendant  by  preventing  it  from  proving  the  facts  upon  which  its 
defense  is  based,  and  of  which,  whatever  they  be,  the  plaintiff  must 
have  full  knowledge,  it  is  the  duty  of  the  court,  in  the  interests 
of  justice,  to  stay  the  trial  until  the  evidence  may  be  obtained  in 
such  form  that  it  may  be  read  upon  the  trial  as  matter  of  right. 

On  both  parties  being  before  the  court  on  the  motion  to  suppress 
the  depositions,  and  on  the  facts  appearing,  we  are  of  o{»nion  that 
the  court  should  have  denied  the  motion,,  and  should  have  directed 
that  a  commission  issue  to  take  the  testimony  of  these  witnesses 
on  interrogatories,  or  that  letters  rogatory  issue,  as  may  be  de- 
termined by  the  court  on  settlement  of  the  interrogatories.  What 
the  court  at  Special  Term  should  have  done  this  court  may  now  do. 
Ordinarily  a  stay  should  not  be  granted  for  a  longer  period  than 
it  has  been  applied  for ;  and,  no  formal  motion  having  been  made 
by  defendant  for  a  stay  at  the  time  plaintiff  moved  to  suppress  the 
depositions,  the  Specie  Term  cannot  be  ssud  to  have  erred  in  not 
granting  a  stay;  but  in  this  case  the  efforts  of  the  plaintiff  to  ob- 
tain an  opportunity  to  move  this  case  for  trial  before  the  defendant 
is  able  to  obtain  the  evidence  of  the  transactions  between  the  plain- 
tiff and  its  foreign  debtor  to  whom  the  money  was  paid,  which  ren- 
dered it  necessary  for  this  court  to  grant  a  stay  pending  the  appeal, 
seem  quite  unusual  and  extraordinary,  and  indicate  that  a  judgment 
might  be  taken  by  default  against  the  defendant  before  it  would  be 
able  to  prepare  motion  papers  and  obtain  a  stay  after  the  decision 
of  this  appisal;  and,  to  obviate  further  unnecessary  expenses  and 
appeals,  we  deem  it  proper  to  extend  the  stay  granted  by  the  court 
pending  the  appeal. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements,  the  motion  denied,  with  $10  costs,  and  that 
an  order  in  favor  of  the  defendant  for  a  commission  to  take  the 
testimony  of  these  witnesses  be  granted,  on  interrogatories  to  be 
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annexed  thereto,  in  case  it  shall  be  decided  on  the  settlement  of 
the  interrogatories  to  exclude  questions  with  respect  to  the  mag- 
netos, but,  if  such  questions  be  allowed  to  stand,  that  then  letters 
rogatory  issue  as  prescribed  by  section  913  of  the  Code  of  Civil 
Procedure,  without  costs,  and  sta3nng  the  trial  of  the  issues  until 
the  defendant  shall  be  able  to  obtain  the  testimony  of  the  witnesses 
in  due  form  for  use  upon  the  trial,  unless  plaintiff  shall  file  within 
five  days  a  stipulation  that  the  certified  copies  of  the  depositions 
returned  by  the  commissioner  may  be  read  in  evidence  upon  the 
trial  as  if  they  had  been  duly  subscribed  by  the  witnesses,  with  leave 
to  the  plaintiff  to  move  to  vacate  the  stay  for  failure  of  the  defend- 
ant to  proceed  with  due  diligence.  All  concur. 


OABBT  T.  BBOOKLTN  HBIGHTS  B.  00. 
(Siqweme  Oonrt,  Appellate  DlvUloai,  Seomd  D^rtment  rebmaxy  28^  1B0&) 

1.  DAiuaxB— PsaiumNOT— SvmoixnoT  or  Evidbnob. 

EMd«Doe  In  an  action  agalnat  a  carrier  by  a  passenger  for  panonal  In- 
jnrtoB  considered,  uid  Aeld  sufficient  to  Show  tbat  the  Injuries  wwe 
manent. 

2.  Sua— BzosanTB  Daiugis. 

A  verdict  of  92,600  fbr  permanent  Injury  to  plalntiUTs  knee  Is  not  ex- 
cessive. 

[Ed.  Note-^For  cases  in  point,  see  Cent  Dig.  voL  VS,  Damages,  H  872- 
896.] 

8.  WiTirassn  —  Iupuooicbiit  —  Oioss>DxAiaiiATioir  —  Qonnons  —  Bbow- 
iHO  Hoshlitt  or  Wmness. 

In  an  action  against  &  carrier  for  perscmal  Injuries,  a  wltDess  for  plain- 
tiff testified  on  cross-ezamlDatlon  that  she  had  met  with  an  acddent ;  but 
an  objection  was  sustained  to  the  question,  "Did  you  bring  suit  against 
the  railroad  company?"  Held  that,  while  It  was  proper  to  show  bostllity 
of  the  witness  to  defendant,  the  qu^lon  was  objectionable  as  not  b^ng 
limited  to  suits  against  defendant 

[Ed.  Note.— For  eases  in  point  see  Oent  Dig.  wcL  60,  Witnesses,  il 
U02-1100.] 

4,  Sauk— Evidence  to  Snow  Hostiutt. 

Evidence  stiowlng  hostility  of  a  witness  should  be  direct  and  po^tlve. 
[Ed.  Note.— Fnr  cases  In  point  see  Cent  Dig.  vol.  tSO,  Witnesses^  H 
1192-1201.] 

6.  Same— EIZAinNATiON— DiscBETioR  of  Coubt— Coixatebai.  Mattebs. 

The  extent  of  the  examination  of  a  witness  as  to  collateral  matters  Is 
within  the  discretion  of  the  court 

[Ed.  Note.— For  cases  la  point  see  Cent  Dig.  vol.  60,  Witnesses.  || 
792-797.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Mary  Carey  against  the  Brooklyn  Heights  Railroad  Com- 
pany.  Frc»n  a  judgment  for  plaintiff,  and  an  order  denying  a  motion  . 
for  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  WOODWARD,  JENKS.  HOOKER.  GAYNOR, 

and  RICH,  JJ. 

D.  A.  Marsh,  for  appellant. 

Robert  Stewart  (Ralph  G.  Barday,  on  the  brief),  for  respondent 
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JKNKS,  T.  The  action  is  by  a  passenger  against  a  common  carrier 
of  persons  for  its  negligence.  The  plaintiff  complains  that,  when  she 
was  on  the  running  board  of  the  car,  the  car  was  started  without  af- 
fording her  a  reasonable  opportunity  to  gain  a  place  of  security,  and 
that  in  consequence  she  was  thrown  off  the  car  and  thereby  injured. 
The  testimcmy  in  the  case  presented  a  question  for  the  jury,  and  I  see 
no  reason  to  disturb  its  finding  for  the  plaintiff. 

The  defendant's  appeal  jn-esents  two  questions.  It  is  contended  that 
the  verdict  of  $2,600  is  excessive.  The  plaintiff's  knee  was  injured  by 
the  accident  She  testifies  that  she  was  confined  to  her  home  for  six 
months,  with  the  exception  that  she  went  out  therefrom  three  or  four 
times.  She  testifies  that  she  still  suffers  pain  in  her  knee,  that  she  has 
difficulty  in  walking,  and  that  there  is  a  difference  in  the  size  of  her 
knees.  There  is  a  clash  between  her  attending  physician  and  him  call- 
ed by  the  defendant.  The  former  testifies  in  detail  to  the  injuries  re- 
ceived, and  to  a  permanent  condition,  as  the  result  of  chronic  synovitis, 
which  causes  the  plaintiff  to  suffer  pain  and  to  limp  in  walking.  The 
physidan  called  by  the  defendant  testifies  that  when  in  the  employ  of 
the  defen(kint  he  examined  the  plaintiff  on  the  day  after  the  acddent 
and  found  nothing  more  than  abrasions ;  that,  if  die  plaintiff  bad  re- 
ceived any  injury  which  would  affect  the  cartilage  between  the  bones 
of  the  knee,  he  would  then  have  expected  to  find  it ;  and  that  there  was 
then  no  indication  of  any  injury  to  the  knee  joint.  The  court  at  the 
trial  appointed  a  third  physician  to  make  an  examination  of  the  plain- 
tiff. He  testified  that  the  right  knee  had  suffered  some  disturbance; 
there  was  evidence  of  some  thickening  there,  and  particularly  on  the  in- 
ner tuberosity  of  the  bone;  there  was  a  difference  in  size  between  the 
knees;  the  mobility  of  the  leg  was  not  normal;  &ad  this  defect  looked 
rather  like  traumatic  arthritis  than  rheumatic  arthritis.  He  further 
testified  that  the  impairment  of  the  joint  was  not  sufficient  to  interfere 
with  locomotion,  and  that  the  difficulty  of  the  plaintiff  in  going  up  and 
down  stairs  would  be  attributable  more  to  pain  than  impaired  mobility. 
This  physician  found  no  trouble  with  the  cartilage;  but  there  was  a 
thickening  of  the  tuberosity  at  the  joint.  It  seems  that  the  jury  accept- 
ed the  testimony  of  the  plaintiff's  attending  physician,  which  was  cor- 
roborated in  part  by  that  of  the  indifferent  medical  witness,  rather  than 
that  of  die  defend^t's  physician,  who  had  visited  the  plaintiff  on  one 
occasion  and  on  tlie  day  after  the  accident  The  jury  were  justified  in 
finding  that  the  injury  was  of  permanent  character.  I  cannot  say  that 
the  damages  are  so  excessive  as  to  require  a  reduction. 

The  appellant  also  contends  that  the  court  erred  in  a  ruling  upon  a 
question  of  evidence.  Mrs.  McCarthy,  a  companion  of  the  plaintiff  at 
tiie  time  of  the  accident,  testified  for  the  plaintiff  as  to  the  attendant  cir- 
cumstances. On  her  cross-examination  she  was  asked  if  she  "ever  had 
am  accident  of  any  kind,"  and  she  answered: 

"Tes,  Blr;  I  met  with  an  accident  Q.  Did  yon  bring  a  nilt  agalnit  tbe 
railroad  corapany?  (Objected  to  as  Immaterial  and  Irmerant.  Olijectloo 
CDStalned.   Exception  to  defendant)" 

If  the  witness  had  testified  that  she  had  met  with  an  accident  on  the 
■defendant's  railroad,  theh  the  question  would  have  been  competent ;  or 
if  the  question  had  been  whether  she  had  sued  the  defendant,  then  the 
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question  would  have  been  competent  to  show  the  bias  of  tiie  witness. 
Zimmer  v.  Third  Avenue  R,  R.  Co.,  86  App.  Div.  at  page  871,  66  N.  Y. 
Supp.  at  page  312  and  authorities  cited.  But  all  that  she  was  asked 
was  whether  she  had  ever  met  with  an  accident  and  had  sued  the  rail- 
road. If  the  counsel  wished  to  elicit  the  information  whether  the  wit- 
ness had  met  with  an  accident  on  the  defendant's  road,  and  had  sued 
die  defendant,  he  should  have  been  more  definite.  The  bringing  of  a 
suit  against  the  defendant  for  an  accident  might  well  be  shown  as  evi- 
dence of  hostility,  or  as  proof  of  conduct  indicating  hostility.  Wig- 
more  on  Evidence,  §  949.  But  it  seems  to  me  that  the  exclusion  of  a 
questicm  whidi,  if  answered,  might  only  show  tJiat  the  witness  had  an 
accident  at  some  time,  and  thereupon  sued  a  railroad  company  therefor, 
should  not  be  considered  as  reversible  error.  Such  evidence  should 
be  direct  and  positive.  Gale  v.  New  York  Central  &  Hudson  River 
Railroad  Company,  76  N.  Y.  694.  The  question  of  the  extent  of  exam- 
ination into  collateral  matters  is  within  the  discretion  of  the  trial  court 
(Lustig  V.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  65  Hun,  656,  20  N.  Y.  Supp. 
477.  See,  too,  Turnpike  Road  Co.  v.  Loomis,  32  N.  Y.  127,  88  Am* 
Dec.  811),  and  I  see  no  reason  to  interfere  with  it  upon  this  record. 
The  judgment  and  order  should  be  affirmed,  with  costs.  All  concur. 


DOnOLASTON  RZAUTZ  OO.  T.  HBHSS. 
(Supreme  Court,  Appellate  Divlsloa,  Second  Department  February  28,  1908L> 

1.  LUTDLOBD  AND  TKIIAHT— LXASBS— CONSnUOTIOH— **IlCFB0VKIIKIIT8." 

A  lease  proTlded  that  a  tenant  sboald,  on  receiving  six  months'  notice- 
that  a  bona  fide  sale  of  the  property  had  been  made,  and  on  payment  of 
pro  rata  amount  of  ezpendltares  In  repairs  and  Improvementa  on  the 
pn^erty,  to  be  paid  1^  the  landlord  as  qtecifled,  saReodN  poaaeaafcrn.  at 
the  md  of  the  six  months  notice,  and  that  the  landlord  should,  on  the- 
termination  of  the  leaas  Iqr  leaaoa  of  aale  prior  to  the  termination  of  tb» 
term  named,  reimburse  the  tenant  for  outlays  for  all  repairs,  etc.  Held^ 
that  the  word  "Improvem^itB"  meant  changes  or  betterments  In  the  ex- 
isting building  or  structure  demised. 

[Bd.  Note. — For  cases  in  point,  see  Cmt  Dig.  vol.  82,  Landlord  and 
Tenant,  H  S86-S97. 

For  other  d^nltttms,  im  Words  and  Pttiaaes,  voL  4,  pp.  S452-S460;  toU 
8.  pp.  7882,  7688.] 

2.  Sake— ExFBEsfl  OovSNAins. 

The  tenant  was  not  bound  to  surrender  the  premises  before  the  expira- 
tion of  the  term  of  the  lease,  until  notice  was  given  and  perfected  and  the 
expenditures  were  paid  or  tendered. 

[Bd.  Note.— For  caaes  In  point,  aee  Gent  VUt.  voL  82,  Landlord  and 
Tenant,  1  601.] 

S.  Saus— CovENAnm  RnNnina  with  Lard. 

The  covenant  ran  with  the  land,  for  It  related  to  repairs,  and  so  to 
something  In  esse;  and,  while  it  Is  not  essential  that  such  a  covenant 
should  name  the  asdgns  of  the  covenantor,  a  provision  that  the  covenants 
and  agreements  contained  In  the  lease  were  to  be  binding  on  the  parties 
and  th^r  legal  representatives  Included  the  assigns. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig.  voL  82,  Landlord  and 
TMiant,  H  110*  S86-618J 
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4.  Aufs— Bumin>B»— Nbw  AcancuEHT. 

PartlM  to  a  lease  may  make  a  new  agreemeat  as  leaior  and  lessee^  m 
BM  to  work  the  watremAei  of  an  unexpired  term. 

p:d.  Note. — For  caaea  In  wObL  aee  Oent  Dig.  vol.  9i,  Landlord  and 
Iteiant,  H  800-85».] 

&  SAU-OomiAm  TO  SumnDD— Pkhobiuiiob— BiwncranifT. 

Perfommnce  of  a  covenant  In  a  leaae  prorldlng  for  aorrender  on  cer- 
tain conditloiiB  may  be  siforced  by  the  leasor*  after  termination  ot  tbe 
tenancy,  on  jterformanoe  of  tbe  condltlona. 

Appeal  from  Municipal  Court,  Borough  of  Queens,  Second  Dis- 
trict. 

Sununary  ^oceedings  by  the  Douglaston  Realty  Company  ^fdnst 
Virginia  Hess  for  the  recovery  of  real  property.  From  a  judgment 
for  petitioner,  defendant  appeals.  Reversed. 

Argued  before  JENKS,  ifoOKER,  RICH,  MILLER,  and  GAY- 
NOR,  JJ. 

Philo  P.  Safford.  for  appellant. 
Read  G.  DUworth,  for  r«pondeht. 

JENKS,  J.  Tbe  covenants  in  the  lease  up  for  omsideration  read 
u  follows: 

"And  it  la  further  agreed  that  the  party  of  the  aecond  part,  before  the  ex- 
piration of  the  said  term  of  five  years,  will,  on  reoeivlng  six  months*  notice 
that  a  bona  fide  sale  of  the  property  has  been  made,  surrender  possessfon  of 
tbe  demised  premises  at  the  end  of  the  six  months'  notice^  and  on  payment 
of  the  pro  rata  amonnt  of  expendltares  by  her  In  repairs  and  improvements 
on  the  pn^rty,  to  be  paid  by  the  party  of  first  part,  as  specified.  And  the 
party  (tf  the  first  part  farther  agrees,  on  termination  of  this  lease  1^  reason 
of  sale  of  tbe  prc^iwty  aa  refMred  to  iwior  to  the  termination  of  the  texm 
named,  to  rdmbune  tbe  aald  senrnd  iMurty  for  all  outlays  as  follows:  All 
repairs  made  by  aald  party,  approved  In  writing  by  tbe  said  first  party,  and 
paid  for  by  said  second  party,  are  to  be  refunded  to  second  party  pro  rata; 
that  is  to  say:  Should  the  expenditures  amount  to  two  hundred  dollars,  and 
lease  was  terminated  in  two  years  by  reason  of  sale  of  property,  tbe  rebate 
would  be  at  rate  of  forty  dollars  per  annnm  for  the  unexpired  term.  And  It 
is  further  understood  and  agreed  that  the  covenants  and  agreements  contain- 
ed In  the  within  leaae  are  binding  on  the  parties  and  their  legal  representa- 
tives." 

The  word  "improvements/'  when  read  with  its  associated  word 
"repairs/'  and  with  the  context,  and  considered  with  reference  to 
the  subject-matter,  means  changes  or  betterments  in  the  existing 
building  or  structure  demised.  Ames  v.  Trenton  Brewing  Co.,  66 
N.  J.  Eq.  309-317,  38  Atl.  858,  861;  Wimberly  v,  Mayberry,  94 
Ala.  240,  10  South.  167,  14  L.  R.  A.  308.  In  the  latter  case  the 
court  say: 

"An  improvement  may  be  an  Independent  structure  or  addition,  and  It  may 
be  an  addition  to  or  mere  betterment  of  a  birilding  or  Inq^rovement  already 
made,  and  not  Included  In  'rc^rs  thereto.* " 

The  covenant  for  surrender  before  the  expiry  of  the  term  pro- 
vided only  that  the  tenant  should  give  up  possession  on  receiving 
six  months'  notice  of  a  bona  fide  sale  at  tiie  end  of  six  months; 
but  it  also  provided,  "and  on  payment  of  the  pro  rata  amount  of 
expenditures  by  her  in  repairs  and  improvements  on  the  property" 
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to  be  paid  by  the  lessor.  I  think  that  the  case  falls  within  the  rule 
applied  to  the  second  lease  in  Van  Rensselaer's  Heirs  v.  Penniman, 
6  Wend.  569,  as  stated  and  approved  in  Matter  of  Coatsworth,  160 
N.  Y.  122,  54  N.  E.  665,  and  that  therefore  the  tenant  was  not 
hound  to  surrender  the  premises  before  the  expiry  of  the  term  of 
the  lease  until  notice  was  both  given  and  perfected  and  the  expendi- 
tures were  paid  or  tendered  to  her. 

I  think  that  the  covenant  ran  with  the  land;  for  it  related  to  re- 
pairs, and  so  to  something  in  esse.  Lametti  v.  Anderson,  6  Cow. 
302,  affirmed  6  Wend.  326;  Thompson  v.  Rose.  8  Cow.  266;  Ver- 
planck  v.  Wright,  23  Wend.  610 ;  Bclden  v.  Union  Warehouse  Co., 
11  At:^>.  Div.  163,  42  N.  Y.  Supp.  650,  and  authorities  cited.  It  is  not 
essential  that  such  a  covenant  should  name  the  assigns  of  the  cove- 
nantors. Thus  in  Thompson  v.  Rose,  supra,  the  court  say : 

"Such  a  covenant  to  repair  extends  to  the  support  of  the  things  demised, 
and  la,  quo  ad  modo,  annexed  and  ai^nrtenant  to  It,  and  sball  bind  tlie  as- 
signee, though  he  be  not  named." 

See,  too,  Denman  v.  Prince,  40  Barb.  213-217,  and  authorities 
cited ;  Winfield  v.  Henning,  21  N.  J.  Eq.  188 ;  Am.  &  Eng.  £ncy. 
of  Law  (2d  Ed.)  vol.  8,  p.  137,  and  authorities  dted. 

Moreover,  it  is  provided  tiiat  the  covenants  and  agreements  shall 
be  binding  on  the  parties  and  their  "legal  representatives,"  which 
may  in  this  case  include  the  assigns.  N.  Y.  Mut.  Life  Ins.  Co.  v. 
Armstrong,  117  U,  S.  597,  6  Sup.  Ct.  877,  29  L.  Ed.  997.  The 
parties  could  have  made  a  new  agreement  as  lessor  and  lessee,  which 
would  have  worked  a  surrender  of  the  unexpired  term  (Smith  v. 
Kerr,  108  N.  Y.  31,  15  N.  E.  70,  2  Am.  St.  Rep.  362) ;  but  the  evi- 
dence does  not  satisfy  me  that  this  was  done.  Moreover,  the  land- 
lord invoked  this  covenant  in  the  original  lease  (whose  term  was 
then  outstanding)  in  order  to  end  the  tenancy.  I  think,  however, 
that  it  is  still  in  the  power  of  the  landlord  to  demand  and  to  com- 
pel a  performance  of  the  covenant  in  question.  Holsman  v.  Abrams, 
2  Duer,  436. 

The  final  order  must  be  reversed,  with  costs.  All  concur. 


MEBRIAM  PAPER  GO.  T.  NEW  YORK  MARKET  GARDENERS'  ASS'N. 

(Supreme  Court.  Appellate  Term.   March  5,  1908.) 

t.  Saues— WABBAifms— ExFBEsa  Wabuhitbs— Piuijno  AN  Osnn. 

Where  defendant  ordered  paper  of  a  certain  weight  and  size,  bat  there 
was  no  evidence  that  the  paper  waa  billed  or  Invoiced  as  of  any  weight 
or  size,  plaintiff  did  not,  by  the  mere  delivery  of  the  i>aper  In  the  re- 
Bponae  to  the  order,  ezpreasly  warrant  the  weight  or  size  thereof. 

2.  SAME^ImFLIED  WaBBAHTIKB— FITNEB9— FiLLIMO  AN  OROBB. 

Where  defendant  ordered  certain  paper,  and  Informed  plaintiff  that  It 
was  ordered  for  making  seed  bags,  without  the  exaction  of  fltness  for  the 
purpose  designated,  and  plaintiff  shipped  paper  In  response  thereto,  snth 
facts  would  not  imply  a  warranty  of  htuess  for  that  or  any  other  pnrpoae. 

lEd.  Note^For  cases  In  point,  see  Cent  Dig.  voL  Salea,  H  77^ 
774.] 


Digitized  by  Google 


Sup.  Ct) 


DKAKB  V.  ]>E  aiLTA. 


1039 


&  SAW-REUEDm  AT  ti&W— ACTIO  ITS  TOB  BBEAOH  OT  WABUITTIKB— DEFENSES 

— Actions. 

Where  defendant  ordered  two  lots  of  paper  of  a  certain  weight  and 
size,  and,  without  rejection  or  offer  to  return  the  paper  delivered,  pays 
for  one  lot  in  full  and  in  part  for  the  other,  he  will  be  held  to  have  ac- 
cepted the  paper  as  complying  with  the  terms  of  the  purchase,  and  can- 
Xkot  recover  on  a  breach  of  warranty. 

(Ed.  Note— For  caspft  in  point,  see  Gent  Dig.  voL  48,  Sales,  ||  461-455.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 

District. 

Action  by  the  Merriam  Paper  Company  against  the  New  York 
Market  Gardeners'  Association.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

Holt,  Warner  &  GaiUard  (Thomas  G.  Prioleau,  of  counsel),  for 
appellant 
Almet  Reed  Latson,  for  respondent. 

MacLEAN,  J.  In  this  action  to  recover  a  balance  alleged  to  be 
due  for  the  sale  and  delivery  of  a  quantity  of  paper,  the  defendant 
counterclaimed  for  a  breach  of  warranty  upon  two  lots  of  paper  used 
without  rejection  or  offer  to  return,  and  on  which  payment  had  been 
made  in  full  for  one  and  in  part  for  the  other.  Premising  the  accepta- 
tion of  the  evidence  warranting  the  findings  of  fact  involved  in  the 
determination  in  favor  of  the  plaintiff,  which  we  will  not  disturb,  and 
there  being  no  evidence  that  the  two  lots  of  paper  were  billed  or  in- 
voiced as  of  certain  weight  and  size,  the  plaintiff  may  not  be  said,, 
by  the  mere  delivery  of  the  paper  in  response  ta  the  orders,  to  have 
made  an  express  warranty  of  the  weight,  quantity,  and  size  of  the 
paper.  Dounce  v.  Dow,  64  N.  Y.  411.  Even  though  the  defendant 
informed  the  plaintiff  that  the  paper  was  wanted  for  making  seed 
bags,  it  may  not  be  implied,  from  that  and  the  mention  of  weight, 
without  exaction  of  a  promise  as  to  fitness  for  that  purpose,  that  the 
plaintiff  warranted  the  paper  fit  for  the  purpose  indicated,  or  any  oth- 
er. No  collateral  agreement  being  shown,  the  defendant  must  be 
held,  on  the  case  as  presented  here,  to  have  accepted  the  paper  as 
complying  with  the  terms  of  the  purchase  and  sale. 

Judgment  affirmed,  with  costs.  All  concur. 


DBAKB  V.  DB  8ILTA. 
(Snpreme  Court,  An^llate  Dlvlaton.  Third  Department  Jannary  15,  190e.> 

OAUtlBUHERT— Void  FOBEION  JVDOlOiHT-PATHENT. 

Under  tbe  atatiite  <tf  GcHuwctlcnt  providing  tbat  a  debt  due  to  a  debtor 
may  be  garnished,  which  has  been  construed  by  tlie  courts  of  that  state 
as  api^lcable  only  to  debts  from  residents  of  that  state,  a  Judgment 
against  a  resident  of  New  Tork  in  attachment  proceeding  brought  against 
him  while  temporarily  in  the  former  state  is  void,  and  payment  thereof  Is 
no  defense  to  an  action  by  bis  creditor  In  thia  state. 
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Appeal  from  Trial  Term,  Ulster  County, 

Action  by  Cora  E.  Drake  against  George  R.  De  Silva.    From  a 

judgment  for  plaintiff,  defendant  appeals.  Affirmed. 

The  plaintiff  alleges  tbat  she  gave  the  def^dant  certain  moneys  for  safe- 
keeping, and  that  he  promised  to  return  the  same  to  her,  with  interest,  upon 
demand.  The  defense  Is  tbat  orlor  to  the  commencement  of  the  action,  in 
an  action  In  the  superior  court  in  New  HaTen  connty,  GoiuLi  In  which  Boith 
L.  Drake  was  plaintiff  and  Cora  E.  Drake,  this  plaintiff,  was  defendant,  an 
attachment  was  leaned  out  of  said  superior  court,  directed  to  this  d^end- 
ant  and  personally  served  upon  him  in  the  state  of  Conuecticnt,  attaching  In 
his  hands  the  debt  doe  from  him  to  the  said  Cora  E.  Drake ;  that  the  papers 
In  such  action  were  served  by  mall  on  said  Cora  E.  Drake  in  accordance  with 
the  laws  of  Connecticut,  and  execution  against  the  debt  owed  by  the  defend- 
ant to  the  plaintiff  was  Issued  to  the  sheriff  of  New  Havai  county ;  and  tliat 
in  obedience  to  said  writ  or  attachment  and  In  satisfaction  of  said  execution 
the  defendant  paid  the  fdierlff  the  entire  net  biftlance  claimed  by  the  plain- 
tiff at  the  trial  of  this  action  to  be  due  from  the  defendant.  This  defense 
was  not  sostalned  by  the  trial  court,  and  Judgment  for  the  plaintiff  was 
rendered  for  the  fall  amount  with  costs ;  and  from  the  judgmoit  the  defend- 
ant has  appealed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER.  KELLOGG,  COCH- 
RANE, and  SEWELL,  JJ. 

Philip  W.  Russell,  for  appellant. 

William  D.  Brinnier  and  John  J.  Linson,  for  respondent 

CHESTER,  J.  The  appellant  insists  that  in  the  judgment  appealed 
from  the  learned  trial  court  has  overlooked  the  federal  question  in- 
volved, and  has  in  effect  refused  the  full  faith  and  credit  to  the  judg- 
ment and  proceedings  of  the  Connecticut  court  which  is  required  by 
the  federal  Constitution.  He  relies  in  support  of  this  contention  upon 
the  case  of  Harris  v.  Balk,  198  U.  S.  21S,  25  Sup.  Ct.  625,  49  L.  Ed. 
1023.  That  was  a  aise  where  a  citizen  of  North  Carolina,  who  owed 
money  to  another  citizen  of  that  state,  was,  while  temporarily  in  the 
state  of  Maryland,  garnished  by  a  creditor  of  the  man  to  whom  he 
owed  money.  Judgment  was  duly  entered  according  to  the  Maryland 
practice,  and  paid.  Thereafter  the  g^arnishee  was  sued  in  North  Caro- 
lina by  the  original  creditor,  and  set  up  in  defense  the  garnishee  judg- 
ment and  payment ;  but  the  North  Carolina  court  held  that,  as  the  situs 
of  the  debt  was  in  North  Carolina,  the  Maryland  judgment  was  not 
a  bar,  and  awarded  judgment  against  him.  This  was  held  by  the 
United  States  Supreme  Court  in  the  case  cited  to  be  error,  and  the 
judgment  was  reversed.  In  tliat  case  it  was  contended  that  tiie  Mary- 
land court  had  no  jurisdiction' to  award  the  judgment  of  condemnation, 
because  at  the  time  of  the  service  of  process  cm  the  garnishee  therein 
he  was  only  temporarily  in  that  state,  and  that  the  situs  of  the  debt 
due  from  the  garnishee  was  in  North  Carolina,  and  not  in  Maryland. 
It  was  held  that  attachment  is  the  creature  of  the  local  law,  and  that  a 
judgment  against  a  garnishee,  properly  obtained  according  to  the  law 
of  the  state  where  the  writ  issues,  and  paid,  must,  under  tiie  full  faith 
and  credit  clause  of  the  federal  Constitution,  be  recognized  as  a  pay- 
ment of  the  original  debt  by  the  courts  of  another  state  in  an  action 
brought  against  the  garnishee  by  die  original  creditor. 

This  authority,  it  seems  to  us,  would  ^x  conclusive  on  the  question 
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involved  here  in  favor  of  the  appellant,  if  the  judgment  relied  upon 
by  him  was  valid  in  the  state  of  Connecticut.  But  the  appellant's  dif- 
ficulty lies  in  the  fact  that  such  judgment  is  not  a  valid  one  under  the 
law  of  that  state  as  construed  by  its  highest  court,  and  was  rendered 
without  jurisdiction.  While  under  the  statute  of  Connecticut  it  is  pro- 
vided that  a  debt  due  to  a  debtor  may  be  garnished  in  that  state,  the 
Supreme  Court  of  that  state  has  decided  that  this  statute  refers*  simply 
to  debts  owed  by  residents  of  Connecticut.  In  Green  v.  Farmers  & 
Citizens'  Bank,  25  Conn.  462,  it  is  held  that : 

"Service  of  a  process  of  foreign  attachment  on  a  person  temporarily  within 
the  state  at  the  time  of  sach  serrlce,  bat  residing  without  the  state,  Is  in- 
effectnal  as  to  attachment,  nndrr  the  statate  with  regard  to  foreign  attacb- 
mcmts  of  a  debt  dne  from  him  to  the  defendant  in  the  salt" 

Tn  that  case  the  court  said  in  its  <^ni<M] ; 

"The  plaintiff  daims  that  his  case  Is  within  tlie  letter  and  Cfpirit  of  onr 
statute  in  req>ect  to  foreign  attachments.  That  statute  provides  that  'when- 
ever the  goods  or  effects  of  a  debtor  are  concealed  in  the  hands  of  his  attor- 
ney, agent,  factor  or  trustee,  so  that  they  cannot  be  found  to  be  attaehed,  or 
where  debts  are  due  from  any  person  to  a  debtor,  any  creditor  may  bring  his 
action  against  snch  debtor,*  etc.   Bev.  St.  tit  1,  S  This  langnage,  con- 

strued without  any  limitation  to  the  meaning  of  the  words,  is  undoubtedly 
comprdumstve  enongft  to  cover  the  claim  made  by  the  plaintiff.  But  it 
aKieara  to  us  very  apparent  that  such  was  not  the  meaning  of  the  L^ls- 
latnre.  The  L^^Iature  were  providing  for  the  attachment  of  property  ccm- 
oealed  in  the  hands  of  residents  or  citizens  of  the  state,  and  of  debts  due  from 
such  residents  or  citlz^s,  and  not  of  nonresidents.  Property  in  the  hands  of 
our  own  cltlzms  and  debts  due  from  them  are  within  the  Jurisdiction  of  the 
Legislature;  but  property  In  the  hands  of  nonresidents  and  debts  due  from 
tbem  are  not,  and  the  L^slature  must  be  supposed  to  have  intended  to  make 
a  law  that  could  be  executed,  and  not  one  which  would  be  Inoperative.  It  is 
not  to  be  presumed  that  a  par^  residing  out  ot  the  state,  who  has  the  prop- 
erty ot  a  debtor  omcealed  la  his  handa,  will  vfduntarlly  bring  it  here.  In  ordw 
that  It  may  be  taken  and  appropriated  In  payment  of  the  owner's  debts ;  and. 
If  he  does  not,  any  judgment  against  It  here  fs  entirely  nugatory,  as  no  pro- 
cess of  our  courts  can  reach  either  the  trustee  or  the  proi>erty  In  his  hands ; 
and  It  is  quite  certain  that  our  Legislature  would  not  attempt  that  ^hlch 
they  so  obviously  have  no  power  to  aecorapllafa.  Again,  our  Leglslatnte  did 
not  Intend,  In  a  matter  of  this  sort,  that  the  jurlsdlctlou  of  our  courts  should 
depend  upon  the  will  of  the  garnishee  In  coming  here,  In  order  to  give  the 
courts  Jurisdiction  over  tbem;  much  less  that  it  should  depend  upon  the 
vigilance  of  a  creditor  In  being  able  to  find  him  here  transiently  and  get  a 
process  served  upon  him  before  bis  departure  from  the  state." 

The  statute  under  which  that  case  was  decided  is  substantially  the 
same  as  the  statute  under  which  the  attachment  in  question  was  obtain- 
ed. The  same  principle  is  held  in  Williams  Co.  v.  Mairs,  72  Conn.  430, 
44  Atl.  729.  This  defendant,  then,  cannot  answer  to  an  action  for  a 
debt,  otherwise  admitted,  that  he  has  paid  upon  a  void  judgment  in  an- 
other state  garnishing  that  debt. 

The  judgment,  therefore,  should  be  affirmed,  with  costs.  All  concur. 
108  N.Y.S.— 66 
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80FIBLD  T.  JACOB  et  oL 
(Supreme  Gonzt,  Appellate  DtvlBlonf  HiIM  Departmrait  March  23,  1006.) 
Ai^al  from  Trial  Term. 

Action  by  Margaret  J.  Sofield^  an  infanti  by  Louise  Sofield,  her 
guardian  ad  litem,  against  Hyman  Jacob  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Reversed,  and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  CHESTER.  KELLOGG,  COCH- 
RANE, and  SEWELL,  JJ. 

Strasbourger,  Weil,  Eschwege  &  Shallek  (John  P.  Roosa,  of  coun- 
sel), for  appellants. 
John  D.  Lyons,  for  respondent. 

PER  CURIAM.  The  evidence  in  this  case  does  not  justify  ex- 
emplary damages.  The  damages  awarded  are  excessive.  The  judg- 
ment and  order  is  therefore  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  alnde  the  event 


AMEIRIOAN  SEEDING  HACB.  00.  T.  SLOOUlf. 
(Snpreme  Oonrt,  Trial  Term,  Wyomlns  Coimt7>  December,  1907.) 

1.  Bnxfl  AND  NoTBB— AcnoR  on  NoTE—DEraNSBft— Plsadiho. 

Code  Clr.  Proc.  8  502,  Bubd.  2,  providing  that,  in  an  action  on  a  notu 
assigned  after  maturity,  a  demand  existing  against  the  assignor  after  it 
became  due  must  be  allowed  as  a  "counterclaim,"  If  It  might  have  been 
allowed  against  the  assignor,  did  not  require  the  d^ense  of  breach  of 
warranty  to  be  pleaded  as  a  counterclaim  In  an  action  on  a  note  given 
tor  a  grain  drill  and  aasigned  to  plaintiff ;  but  under  N^tiable  Instru- 
ments Law,  Laws  1897,  p.  732,  c.  612,  {  97,  providing  that  in  the  hands  of 
one  not  a  holder  in  due  course  a  negotiable  instrument  is  subject  to  the 
same  "defenses"  as  If  It  were  not  negotiable^  the  breacb  of  warranty  was 
properly  pleaded  as  a  defense. 

2.  Sahe. 

In  an  action  on  a  note,  defended  on  tbe  ground  of  breach  of  warranty 
respecting  the  grain  drill  for  which  the  note  was  given,  a  verdict  of  no 
cause  of  action  was  Improper,  where  the  evidence  showed  that  the  drill 
had  some  Taln& 

Action  by  the  American  Seeding  Machine  Company  against  James 
Slocum.  Verdict  having  been  found  for  defendant,  plaintiff  moves  for 
a  new  trial.  Motion  denied  conditionally. 

Charles.  W.  Johnson  and  Elmer  E.  Charles,  for  plaintiff. 
Brown  &  Coleman,  for  defendant 

WHEELER,  J.  This  is  a  motion  by  plaintiff  for  a  new  trial  on 
the  court's  minutes.  The  action  was  brought  upon  a  promissory  note 
for  $80,  given  by  the  defendant  to  one  Dwight  H.  Buckland,  and  by 
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him  transferred  after  maturity  to  the  plaintiff  in  this  action.  The  note 
represented  the  purchase  price  of  a  certain  grain  drill,  sold  by  Buck- 
land  to  the  defendant,  with  warranty  as  to  its  character  and  ability  to 
do  certain  work  required  of  it.  The  defendant  claims  the  drill  failed 
to  fulfill  the  terms  and  conditions  of  the  warranty  and  was  practically 
worthless.  The  answer  as  a  defense  to  the  note  set  up  the  sale  of 
the  drill,  the  giving  of  the  note  for  the  purchase,  the  making  of  the 
warranty,  its  breach,  and  the  alleged  worthlcssness  of  the  implement. 
In  a  separate  count,  and  by  way  of  counterclaim,  it  alleged  that  Buck- 
land,  in  making  said  sale,  giving  said  warranty,  and  taking^  said  note, 
was  acting  as  5ie  agent  of  the  plaintiff,  and  demands  that  his  alleged 
damages  by  reason  of  the  breach  of  the  warranty  be  offset  and  count- 
erclaimed  against  any  sum  found  due  the  plaintiff  on  account  of  the 
note. 

It  appeared  by  the  evidence  given  on  the  trial  that  Buckland  bought 
the  drill  in  question  outright  from  the  plaintiff,  and  that  in  selling  to 
the  defendant  he  acted  as  a  principal,  and  not  as  the  agent  for  the 
plaintiff,  and  the  warranty  was  his  individual  warranty,  and  not  tiiat 
of  the  plaintiff.  Although  the  breach  of  the  warranty  had  been  alleged 
and  set  forth  in  the  prior  portions  of  the  answer  as  an  "answer  and  de- 
fense" to  the  action,  it  was  not  set  up  "as  a  counterclaim,"  except  as 
against  the  plaintiff.  The  plaintiff,  therefore,  contended  on  the  trial 
that  by  reason  of  the  provisions  of  subdivision  2  of  section  503  of  the 
Code  of  Civil  Procedure  the  defense  of  a  breach  of  warranty  had  not 
been  properly  pleaded,  and  was  not  available  to  the  defendant.  Tlic 
plaintiff,  tiiereiore,  asked  for  a  direction  of  a  verdict  for  the  amount 
of  the  note,  and  excepted  to  any  evidence  on  the  part  of  the  defendant 
tending  to  show  a  breach  of  warranty.  The  court  overruled  the  ob- 
jections, and  denied  the  motion  for  a  direction,  and  submitted  the  ques- 
tion of  a  breach  of  the  warranty  to  the  jury,  who  rendered  a  verdict 
of  no  cause  of  action.  For  these  alleged  errors  a  new  trial  is  asked. 

The  provision  of  tiie  Code  relied  on  by  the  plaintiff  reads  as  follows, 
to  wit: 

"U  the  action  Is  upm  a  negotiable  promissory  note  or  bin  of  ezdumge. 
which  has  been  assigned  to  ffae  plaintiff  after  It  became  due,  a  demand,  ex- 
isting against  a  person  who  anlgned  or  tranaferred  It  after  It  became  due. 
must  be  allowed  as  a  counterclaim  to  the  amount  of  the  plaintiff's  dmnand,  If 
It  might  hare  been  so  allowed  against  the  assignor,  while  the  note  or  US 
belonged  to  him." 

From  this  it  is  argued  that  the  defense  of  a  breach  of  warranty  can 
only  be  alleged  as  a  counterclaim,  and,  failing  that,  the  defense  must 
fail,  because,  if  any  cause  of  action  for  a  breach  of  warranty  existed, 
it  was  the  breach  of  Buckland's  warranty,  and  not  of  any  warranty 
given  by  the  plaintiff.  We  do  not  think  the  position  of  the  plaintiff 
well  taken.  The  defense  pleaded  and  relied  on  by  the  defendant  grew 
out  of  the  original  transaction  for  which  the  note  was  given.  It  was 
not  based  upon  an  independent  and  seiwrate  transacticni.  Negotiate 
Instruments  Law,  Laws  1897,  p.  732,  c  612,  expressly  provides  (sec- 
tion 97)  that: 

"In  the  hands  of  any  bolder  other  than  a  holder  In  due  course,  a  nt^tlable 
Instrument  Is  subject  to  the  some  defenses  aa  If  It  were  not  negotiable." 


Digitized  by  Google 


1044  108  NfiW  YORK  8UFPLBMENT  (Sup.  Ct 

ud  142  Nnr  Tork  StaU  Raportor 

The  alleged  breach  of  warranty  was  fully  set  out  as  a  defense  in 
the  answer.  We  do  not  l^ink  it  was  necessary  to  allege  it  as  a  counter- 
claim. The  plaintiff  was  not  surprised.  It  had  been  fully  advised  by 
the  answer  of  just  the  nature  and  character  of  the  defense  relied  on. 

In  Maders  v.  I*awrence,  49  Hun,  360,  2  N.  Y.  Supp.  169,  it  was  held 
that  a  breach  of  warranty  went  to  the  consideration  of  a  note  given 
for  the  purchase  price  of  a  horse  sold  with  warranty,  and  that,  not- 
withstanding the  statute  of  limitations  might  have  been  successfully 
interposed  to  an  independent  action  based  upon  the  warranty,  neverthe- 
less such  a  breach  might  be  alleged  and  proved  to  defeat  a  promissory 
note  which  had  itself  not  outlawed.  The  court  said : 

"The  plaintiff,  by  commencing  such  an  action  npon  the  note,  Inrlted  any 
valid  defoise  which  the  defendant  bad,  arl^g  from  the  transaction  in  whlcta 
the  note  originated,  and  which  legitimately  assailed  the  omsideratlon  there- 
of; *  *  *  and  the  defense  is  merely  resorted  to  as  an  attack  upon  the 
consideration  of  the  obligation  which  Is  the  subject  ot  tbe  action,  and  arising 
from  the  same  transaction.  Such  defense  is  reswted  to  1^  tlw  defendant  as 
a  shield,  and  not  a  sword." 

We  do  not  think  anything  contained  in  the  case  of  Gillespie  v.  Tor- 
rance, 25  N.  Y.  306,  82  Am.  Dec  355,  is  in  conflict  with  this  view. 

We  think,  however,  the  jury  went  too  far  in  rendering  a  verdict  of 
no  cause  of  action.  The  drill  in  q^uestion  certainly  had  some  value. 
Certain  classes  of  work  it  was  admitted  it  did  well.  Other  classes  of 
work,  like  sowing  beans,  etc.,  it  was  contended  it  failed  to  perform. 
Its  value,  as  it  was,  was  placed  at  from  $5  to  $80.  The  jury  were  in- 
structed to  deduct  from  the  face  of  the  note  any  decreased  value  the 
drill  had  by  reason  of  the  alleged  failure  to  meet  the  terms  of  the  war- 
ranty. It  returned  a  verdict  of  no  cause  of  action,  which  must  have 
been  on  tiie  basis  of  the  utter  worthlessness  of  the  machine.  Such  a 
condusion  was  clearly  against  the  weight  of  evidence.  It  it  was  not 
suitable  for  the  defendant's  purposes,  it  still  was  of  value  to  others. 
Of  course,  if  the  defendant  had  undertaken  to  sell  it,  he  would  have 
been  selling  a  secondhand  machine,  which  never  brings  the  same  price 
as  a  new  machine.  We  think  the  verdict  for  this  reason  should  be 
set  aside,  unless  the  defendant  stipulates  to  indorse  $30  on  the  judg- 
ment for  costs  which  he  has,  or  may  enter,  in  this  action. 

If  such  a  stipulaticm  be  filed  and  served,  the  moti<»i  for  a  new  trial 
is  denied;  otherwise,  granted. 


ABROMOVITZ  v.  MARKOWITZ  et  al. 
(Supreme  Court,  Appellate  Teem.  Mar^  6,  1D0&) 

1.  PuBADiNG— Pleadings  and  Paoors. 

A  plaintiff  can  recover  only  on  the  cause  of  action  aHeged  and  prorcd. 
[Ed.  Note.— For  cases  In  point,  see  Gent  Dig.  tdL  89.  Pleading,  |  1300.} 

2.  Jin>aimrp— CoETFOBiaTr  to  PLiAoinos. 

Plaintiff  having  failed  to  prove  the  cause  ot  action  set  up  In  his  com- 
plaint, and  proper  objections  bavixv  been  made  at  the  trial,  and  i» 
amendment  <tf  the  pleadings  having  beea  asked  for,  a  judgmwt  for  plaln- 
tlfl  on  a  cause  of  action  not  alleged  cannot  be  nistained. 

[Ed.  Note.— For  cases  in  poln^  see  Cent  Dig:  vol.  30,  Judgment;  |  «86L] 
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8.  Bajm— Pabttw  Btatdtobt  Pbotibiohb  as  td  Juoaimra  Tarn  cm  AoAzmr 

Undtf  Gode  Ctr.  Proc  I  19SZ,  proTidlng  that  ^era  a  complaint  de- 
mandB  Jndgmat  agalmt  two  or  more  lolntty.  If  Hie  sammons  Is  serred 
on  oae  or  more,  but  not  on  all,  plaintiff  mty  proceed  against  the  defoid- 
ant  served,  and  If  he  recovers  judgment  It  may  be  taken  against  all  de- 
fendants, where  a  Joint  liability  Is  alleged  and  proved,  Jitdgment  must 
be  taken  against  all  defendants,  though  bnt  one  Is  served. 

[Ed.  Note. — For  cases  In  point,  see  Gent  Dig.  vol.  30,  Judgment,  |  418.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Harry  Abromovitz  against  Ancel  Markowitz  and  an- 
other. Judgment  for  plaintiff,  and  Markowitz  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOPP  and 
MacLEAN,  JJ. 

Max  Schleimer,  for  appellants. 

Charles  S.  Rosenthal  (Max  D.  Steuer,  of  counsel),  for  respondent. 

GILDERSLEEVE,  P.  J.  The  plaintiff  brought  this  action  against 
the  two  defendants  above  named,  alleging  in  his  complaint  that  he 
made  his  promissory  note  on  October  15,  1906,  for  the  sum  of  $250, 
for  the  accommodation  of  the  defendants,  payable  to  his  own  order ; 
that  said  note  was  indorsed  by  the  defendants  and  delivered  to  the 
plaintiff  for  ^ue  received  before  the  maturity  thereof;  that  at  the 
maturity  of  said  note  the  said  note  was  duly  presented  for  payment ; 
that  payment  was  refused;  that  the  note  was  duly  protested;  that 
by  reason  of  the  protest  of  said  note  the  plaintiff  was  obliged  to 
pay  the  amount  thereof;  and  plaintiff  demanded  judgment  for  the 
sum  of  $250  and  interest  and  protest  fees.  The  defendant  Samuel 
Abromovitz  was  not  served  with  process.  At  the  opening  of  the 
triai  a  motion  was  made  by  defendant  to  dismiss  the  complaint  upon 
the  grotmd  that  the  same  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.   This  motion  was  denied. 

The  respondent  concedes  in  his  brief  that  the  complaint  does  not 
set  forth  a  joint  liability  on  the  part  of  the  defendants,  but  that  the 
defendants  were  sued  as  individuals,  and  so  charged  in  the  com- 
plaint. The  case  went  to  trial,  and  the  plaintiff,  through  its  entire- 
ty, proceeded  upon  the  theory  that  the  defendant  Ancel  Markowitz^ 
who  alone  appeared  and  defended,  and  who  appeals  from  the  judg- 
ment rendered  against  him,  was  individually  liable  to  the  plaintm 
on  the  note  sued  upon,  evidently  intending  to  relieve  the  codefendant, 
who  is  a  brother  of  the  plaintiff,  from  any  liability  thereon.  There 
is  no  evidence  in  the  case  whatever  to  support  this  contention.  The 
first  statement  of  the  plaintiff  given  under  oath  is  that  the  defendant 
Ancel  Markowitz  "was  engaged  in  the  dress  goods  business  with 
my  brother."  He  further  testifies  that  the  appellant  herein  applied 
to  him  for  a  loan  to  assist  the  defendants  in  carrying  on  their  busi- 
ness. The  plaintiff  then  made  a  note  payable  to  himself,  which  was 
indorsed  by  the  firm  name  of  Markowitz  &  Abromovitz.  This  note 
the  plaintiff  caused  to  be  discounted  and  credited  to  his  account  in 
the  bank.   He  then  gave  his  own  check,  payable  to  the  firm  of 
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Markowitz  &  Abromovitz.  Subsequently,  the  note  not  being  paid, 
plaintiff  claims  that  he  was  obliged  to  pay  the  same>  and  bases  his 
claim  for  recovery  in  this  action  upon  such  payment.  The  testi- 
mony of  the  plaintiff  shows  that  the  entire  transaction  was  with  the 
copartnership,  and  that  it  was  a  copairtnershtp  liability  sued  upon, 
and  that  the  appellant  herein  was  in  no  way  individually  liable  until 
the  funds  of  the  partnership  property  have  been  exhausted.  The 
very  statement  of  the  plaintiff,  given  in  evidence,  and  urged  upon  this 
court  as  showing  an  individual  liability  on  the  part  of  the  appellant, 
is  clear  proof,  not  of  individual,  but  of  the  copartnership,  Uability. 
In  this  portion  of  the  testimony  the  plaintiff  said: 

"Here  ts  the  note  Rrale  made  out,  and  you  can  get  the  money  from  the 
bank  on  the  note.  It  baa  tbe  firm  name  on  It,  and  you  get  the  mtmey  and 
give  It  to  ns." 

At  the  close  of  the  plaintiff's  case  he  had  proven  a  copartnership 
liability  only,  and  at  the  close  of  the  entire  case  the  partnership  of 
the  defendants  was  clearly  established,  and  the  only  judgment  that 
could  have  been  rendered  for  the  plaintiff  was  one  against  both 
defendants,  if  the  plaintiff's  version  of  the  contended  issues  was  to 
prevail.  The  judge  charged  the  jury  that  "as  to  Samuel  Abromovitz 
the  action  had  abated,"  and  substantially  charged  that,  if  the  plain- 
tiff's testimony  was  believed,  the  verdict  must  be  against  the  defend- 
ant appellant.  The  jury  rendered  a  verdict  in  favor  of  the  plaintiff, 
and  a  judgment  was  entered  against  the  appellant  alone. 

A  motion  was  made  to  set  aside  the  verdict  upon  the  grounds  set 
forth  in  section  999  of  the  Code  of  Civil  Procedure,  which  was  denied. 
It  should  have  been  granted.  The  judgment  against  the  appellant 
alone  has  no  foundation  in  law.  A  plaintiff  can  recover  only  secun- 
dum allegata  et  probata.  Brightson  v.  Claflin,  180  N.  Y.  76,  81, 
72  N.  £.  The  plaintiff  having  failed  to  prove  the  cause  of 

action  set  up  in  the  complaint,  and  proper  objections  having  been 
made  on  the  trial,  and  no  amendment  of  the  pleadings  having  been 
asked  for,  the  judgment  in  plaintiff's  favor  on  a  cause  of  action 
not  alleged  cannot  be  sustained  on  appeal.  Northam  v.  Dutchess 
County  Mut.  Ins.  Co.,  177  N.  Y.  73,  69  N.  E.  233;  Kom  v.  Weir 
(Sup.)  88  N.  Y.  Supp.  976.  Even  if  we  were  to  assume,  against  the 
strenuous  claim  of  the  plaintiff,  that  the  complaint  alleges  a  joint 
liability,  then  the  judgment  against  the  appellant  alone  cannot  be 
sustained  in  its  present  form,  as,  where  a  joint  liability  is  alleged  and 
proven,  the  judgment  must  be  taken  against  all  the  defendants, 
although  but  one  is  served.  Section  1933,  Code  Civ.  Proc.;  Niles 
V.  Battenshall,  37  How.  Prac.  381.  The  appellant  herein  has  a  right 
to  have  a  judgment  against  his  codefendant,  as  well  as  himself,  that 
resort  may  be  had  to  partnership  property  first,  and  he  cannot  be 
made  primarily  liable  for  the  copartnership  debt. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.  All  concur. 
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QOLDBBROEB  T.  TAGK. 
(Bnprame  Ctmrt,  Appellate  Term.  March  B,  1906.) 
BzBounoH— SuPFLnonTUT  FioaxEDizioa-ItaBOBBDiMaB  OF  Ouxa—Otax- 

TBUFT. 

In  proceedlngB  to  adjudge  a  Judgment  debtor  guilty  of  conten^t  Cor 
dlrtmrslng  mone^  snbsequoit  to  a  restraining  order  served  npcm  bim, 
where  his  testimony  does  not  show  that  the  mcmey  was  penK»ial  eani- 
Ingg,  whidi  were  exempt  under  CSode  CIt.  Proa  |  216S,  be  will  be  held 

guilty. 

LEd.  Note.— Fw  cases  In  point,  see  Cent  Dig.  vol.  21,  Execntlon,  | 

nw.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Morris  Tack  was  adjudged  g^uilty  of  contempt  for  violating-  an  or- 
der restraining  him  from  disposing  of  property  subject  to  execution, 
and  appeals.  Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

Robert  L.  Turk,  for  appellant. 
Theodore  Prince,  for  respondent 

MacLEAN,  J.  To  relieve  the  defendant,  judgment  debtor,  from  tiie 
contempt  in  which  he  has  been  held  by  the  court  below  for  violation 
of  an  order,  heretofore  served  upon  him,  forbidding  him  to  dispose 
"of  the  property  belonging  to  him  not  exempt  by  law  from  execution, 
or  in  any  manner  to  mterfere  therewitii,  until  further  order  in  the 
premises,"  it  should  appear  that  tiie  moneys  recaved  and  disbursed 
by  him  subsequent  to  the  restraining  order  served  upon  him  were  ex- 
empt from  restraint  under  the  provisions  of  section  2463,  Code  of  Civil 
Procedure.  The  testimony  of  the  defendant  debtor  himself  does  not 
disclose  that  said  moneys  were  earned  for  personal  services,  and  so  he 
was  rightly  held  to  be  in  contempt.  Mulford  v.  Gibbs,  9  App.  Div. 
490,  41  N.  Y.  Supp.  273 ;  Id.,  13  App.  Div.  624,  42  N.  Y.  Supp.  1129, 
which  was  affirmed  without  opinion  in  153  N.  Y.  666.  47  N.  E.  1109. 

Order  affirmed,  with  $10  costs  and  disbursements.  All  concur. 


In  re  MURBAT. 

(Supreme  Oonrt.  Appellate  Division,  Second  Department  February  28,  1906.) 

1.  TBtTSTS— Benktioiabibs— Skpabablb  iRTEBSSra. 

Where  a  testatrix  directed  the  troMee  to  divide  the  estate  devised  to 
him  Into  as  many  equal  portions  as  she  should  leave  Issue  her  surrlvlog, 
and  inovldfld  for  termination  of  the  trusts  at  different  times,  a  s^arate 
trust  was  created  for  eadi  dilld,  whose  Interest  was  s^rable  and  dis- 
tinct 

2.  Saub— DnxATioir— SLuouTT  aw  Bsneiioiabxes. 

Where  a  will  created  a  trust  for  the  son  of  the  testatrix  until  he  should 
arrive  at  the  age  of  21  years,  and  be  reached  his  majority  before  the  death 
of  the  testatrix,  the  purpose  of  the  trust  ceased,  and  no  estate  vested  In 
the  trustee;  but  the  ulterior  devise  took  efloct  immediately,  no  convey- 
anoe  by  the  trustee  being  necessary. 
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3.  SAUE— FUBPOSE  OF  TBUST. 

No  trust  Is  necessary  for  the  execution  of  a  power  to  sell  and  divide 
property,  and  no  naked  trust  for  that  purpose  can  be  created. 
[Ed.  Not&— ricw  jcases  In  point,  aee  Cent.  Dig.  vol.  47,  TruBts,  i  9.] 

4.  SAHB— nSHIHATION— EiBTECT  OIT  TKCSOM'B  LUBIUTT. 

Where  the  purpose  of  a  teatamentary  trust  terminated  before  the  death 
of  the  testatrix,  and  the  share  of  the  beneficiary  In  the  real  estate  vested 
Immediately  In  him,  the  trustee  as  such  had  no  duties  to  perform  with 
reference  thereto,  and  could  not  be  charged  by  the  benefldary  with  failure 
to  collect  rents,  nor  with  loss  sustained  In  making  an  investment  as 
trustee. 

5.  Executors— Real  Ebtate^Rbsts— Dttties. 

An  executor,  In  the  absence  of  any  requirement  of  the  will,  !■  not 
charged  with  the  duty  of  collecting  rents  on  the  real  estate; 

6.  Baiik— CBBDiTS—ExPBKnrruBKS  ano  Losses. 

Where  an  executor  was  named  as  trustee,  but  the  purpose  of  the  trust 
terminated  before  the  death  of  the  testatrix,  so  that  no  estate  vested  in 
him  as  trustee,  he  Is  not  entitled  to  credit  for  the  payment  of  a  judgment 
obtained  against  him  <hi  account  of  his  persmuil  negligence  In  failEog  to 
maintain  a  building  in  proper  condition. 

7.  WlLLB—CONSTEUOTIOH— TRUST— "DlBTBIBUnOR.** 

The  word  "distribution,"  used  by  the  testatrix  in  requesting  the  legatee 
to  make  distribution  of  a  portion  of  the  property,  would  tmS.  strongly  to 
Indicate  an  intention  not  ta  make  an  absolute  gift;  but  this  Is  not  con- 
clusive, where  other  parts  of  the  will  show  a  contrary  intaitlon. 

[Ed.  Note.— For  othw  deflnlUona,  see  Words  and  Phrases,  toL  S,  pp. 
2134,  2135.] 

8.  Sahb— Pbeoatobt  Wobdb. 

By  the  third  clause  of  a  will  testatrix  created  a  trust  and  appointed 
re^ndent  trustee ;  and  by  the  fourth  clause  she  gave  the  residue  of  her 
estate  to  respondent,  "requesting  that  he  make  such  distribution  of  the 
same  or  any  portion  thereof  as  I  shall  Indicate  by  memorandum,  written 
direction,  or  otherwise."  Held  that  the  will  gave  the  residuary  estate  ab- 
solutely to  respondent,  Imposing  no  oUlgatlon  on  him,  but  trusting  entire- 
ly to  him  to  carry  out  any  direction  thereafter  made. 

(Bd.  Note.— For  coses  in  point,  see  Cent  Dig.  vol.  49,  Wills,  H  1SS7- 
1589.] 

Appeal  from  Surrogate's  Court,  Orange  County. 

From  a  decree  of  the  surrogate  settling  the  account  of  Ambrose 
S.  Murray,  Jr.,  as  executor  of  Harriet  W.  Barnard,  formerly  Har- 
riet W.  Berdell,  deceased,  Kenneth  P.  Barnard  appeals.  Modified 

and  afTinned. 

Argued  before  WOODWARD,  JENKS.  HOOKER.  GAYNOR, 
and  MILLER,  JJ. 

William  R.  BrinckerhofF,  for  appellant 
H.  V.  Rutherford,  for  respondent. 

MILLER,  J.  This  is  an  appeal  from  a  decree  of  the  surrog^ate 
settling  the  account  of  the  executor  of  Harriet  W.  Barnard,  who 
died  October  14.  1898.  The  questions  presented  relate  to  the  prop- 
erty dbposed  of  by  the  third  and  fourth  clauses  of  her  will. 

By  the  third  clause  certain  real  property  was  devised  to  the  re- 
spondent in  trust,  to  be  divided  into  as  many  equal  portions  as 
she  should  leave  issue  surviving;  one  portion  thereof  to  be  held 
for  the  use  and  benefit  of  her  son  Howard  R.  during  his  natural 
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life,  and  one  portion  for  that  of  each  of  her  sons,  Philip  H.  and 
Kenneth  Parknurst,  until  they  should  respectively  arrive  at  the  age 
of  21  years.  The  trust  for  the  benefit  of  Howard  R.  could  be  ter- 
minated by  the  written  consent  of  himself  and  the  trustee,  in  which 
case  said  share  was  to  vest  absolutely  in  him.   The  shares  of  Philip 

H.  and  Kenneth  Parkhurst  were  to  be  conveyed  and  delivered  to  them 
when  they  should  respectively  arrive  at  the  age  of  21  years.  Philip 
died  before  the  death  of  the  testatrix.  Howard  and  Kenneth  were 
both  21  at  that  tune.  The  trust  for  the  benefit  of  Howard  was  ter- 
minated by  the  written  consent  of  himself  and  the  trustee  on  the 
81st  of  December,  1900.  The  fourth  clause  of  the  will  is  as  follows : 

"Fonrtbly.  AQ  the  rest,  leildiw  and  noBalsOar  of  my  eotate,  of  trtiatKMv»r 
nature  and  description,  and  wheresoever  dtnate,  I  give  and  bequeath  unto  the 
said  Ambrose  S.  Murray,  Jr..  KQuesUng  that  be  make  sndi  dlstrUratloii  of 
the  same  or  any  portion  fliereot  as  I  dull  Indicate  by  memorandum,  written 
direction  or  otherwise." 

By  the  fifth  clause  the  respondent,  the  said  Ambrose  S.  Murray, 
Jr.,  was  appointed  executor,  and  given  authority  to  convert  her  real 
estate  into  personalty^  to  make  and  change  investments,  and  to  hold 
the  same  for  the  purposes  of  any  of  the  trusts  mentioned. 

Objections  to  the  account  were  filed  by  said  Kenneth,  and  the  fol- 
lowing matters  are  presented  by  his  appeal :  (a)  It  appeared  tliat  the 
agent  who  had  charge  of  the  renting  of  certain  of  the  real  property 
did  not  account  to  the  executor  for  any  rents  received  from  January 

I,  1901,  to  September  1,  1902,  and  said  rents  were  lost  by  reason  of 
the  insolvency  of  said  agent.  The  appellant  seeks  to  have  the  execu- 
tor's account  surcharged  with  the  amount  of  the  loss  thus  sustained, 
(b)  The  executor  only  accounted  for  the  net  rents  received  during 
another  period,  and  showed  that  the  agent  in  charge  of  the  property 
made  rq>air8  and  accounted  to  him  for  the  net  receipts.  The  appel- 
lant asserts  that  he  is  entitled  to  know  the  gross  amount  of  rents 
received,  and  that  the  executor  is  required  to  prove  the  amount  and 
reasonableness  of  the  expenditures,  (c)  A  personal  judgment  was 
recovered  against  the  respondent  in  an  action  brought  to  recover 
damages  for  personal  injuries  resulting  from  the  fall  of  a  chimney. 
He  was  credited  with  the  amount  of  said  judgment  and  the  expenses 
incurred  by  him  in  the  defense  of  said  action.  That  credit  was  ob- 
jected to  upon  the  ground  that  the  recovery  was  based  on  his  person- 
al neriigence  as  trustee,  (d)  On  December  fi,  1904,  before  the  trust 
for  the  oenefit  of  the  said  Howard  was  terminated,  the  respondent 
invested  the  sum  of  $20,000  in  New  York  City  bonds,  paying  a  pre- 
mium therefor,  and  on  May  14,  1906,  after  the  termination  of  said 
trust,  he  sold  the  bonds  at  a  loss  of  $1,219.16.  The  appellant  asserts 
that  the  loss  thus  sustained  cannot  be  charged  against  his  share,  (e) 
The  residuary  estate  consisted  of  the  personal  effects  of  the  testatrix 
and  of  the  sum  of  $3,653.51.  It  appeared  that  no  memorandum  or 
written  direction,  referred  to  in  the  fourth  clause  of  the  will,  quoted 
supra,  was  found.  The  respondent  distributed  the  personal  effects 
as  he  thought  the  testatrix  would  wish,  and  asserts  that  the  rest  be- 
longs to  himself  absolutely.  The  surrogate  ruled  in  favor  of  the  re- 
spondent on  each  of  the  above  stated  matters. 
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The  importance  of  determining  at  the  outset  the  capacity  in  which 
the  respondent  acted  has  apparently  escaped  the  consideration  of 
counsel.  The  testatrix  directed  the  trustee  to  divide  the  estate  de- 
vised to  him  into  as  many  equal  portions  as  she  should  leave  issue  her 
surviving.  A  separate  trust  was  created  for  each  child,  whose  inter- 
est was  separable  and  distinct.  Wells  v.  Wells,  88  N.  Y.  323,  and 
■cases  cited;  Locke  v.  F.  L.  &  T.  Co.,  140  N.  Y.  136,  35  N.  E.  578; 
Steinway  v.  Steinway,  163  N.  Y.  183,  57  E.  312;  Matter  of  Mount, 
185  N.  Y.  162-169,  77  N.  E.  999.  The  appellant  having  attained  his 
majority  before  the  death  of  the  testatrix,  the  purpose  of  the  trust 
for  him  ceased,  and  no  estate  vested  in  the  trustee ;  but  the  ulterior 
devise  took  effect  immediately.  No  conveyance  by  the  trustee  was 
■necessary.  Real  Property  Law,  Laws  1896,  p.  574,  c.  547,  §  89;  Mc- 
Lean v.  Freeman,  70  N.  Y.  81;  Watkins  v.  Reynolds  et  al.,  123  N. 
Y.  211,  25  N.  E.  322 ;  Locke  v.  F.  L.  &  T.  Co.,  supra ;  Hopkins  v. 
Kent,  145  N.  Y.  363,  40  N.  E.  4;  Clark  v.  Clark,  147  N.  Y.  639,  42 
N.  E.  375.  No  trust  was  necessary  for  the  execution  of  the  power 
to  sell  and  divide.  Indeed,  no  naked  trust  for  that  purpose  could  be 
•created.  Manice  v.  Manice,  43  N.  Y.  303-363.  Upon  the  death  of 
the  testatrix,  then,  the  appellant's  share  of  the  estate  vested  immedi- 
ately in  him,  subject  to  the  execution  of  the  power  to  sell  and  divide. 
The  respondent  had  no  trust  duties  to  perform,  except  in  respect  to 
the  undivided  half  of  the  estate  which  vested  in  him  as  trustee  for 
Howard.  So  long  as  the  estate  remained  undivided,  the  appellant  and 
respondent  were  each  entitled  to  receive  one-half  of  the  rents;  but 
neither  could  charge  the  other  for  rents  not  collected.  As  executor 
the  respondent  had  no  duty  to  collect  rents  for  the  appellant,  and 
-we  are  concerned  on  this  appeal  only  with  his  duties  as  executor. 
This  conclusion  disposes  of  subdivisions  (a)  and  (b),  supra,  in  favor  of 
the  respondent,  and  of  subdivisions  (c)  and  (d)  in  favor  of  the  appel- 
lant. The  respondent,  as  executor,  cannot  haye  a  credit  for  the  pay- 
ment of  a  judgment  obtained  against  him  on  account  of  his  personal 
negligence  as  trustee,  nor  for  a  loss  sustained  in  making  an  invest- 
ment as  trustee. 

The  question  whether  the  precatory  words  in  the  fourth  clause  of 
the  will  impressed  a  trust  on  the  residuary  estate  of  the  testatrix  may 
not  be  free  from  doubt.  Definiteness  in  respect  of  the  subject  and 
object  of  the  trust  have  been  considered  important  considerations 
in  determining  the  intention  of  the  testator  in  this  class  of  cases.  In 
the  case  at  bar  the  subject  of  the  trust,  if  one  was  intended,  was  cer- 
tain— i.  e.,  the  residuary  estate ;  and  the  uncertainty  respecting  the 
object  of  the  trust  arose  because  the  testatrix  did  not  disclose  her  in- 
tention, but  left  that  for  some  subsequent  memorandum  or  direction. 
There  is  no  doubt  that,  if  a  trust  was  intended,  the  residuary  estate 
must  be  distributed  among  the  next  of  kin ;  for  the  object  of  the  trust 
is  not  disclosed.  The  word  "distribution,"  used  by  the  testatrix, 
would  tend  strongly  to  indicate  the  absence  of  any  intention  to  make 
an  absolute  gift  to  the  respondent;  yet  I  think  such  was  her  inten- 
tion. By  the  third  clause  of  her  will  she  created  a  trust  and  appoint- 
ed the  respondent  trustee,  and  the  fact  of  her  using  entirely  different 
language  in  the  fourth  clause  is  significant  of  an  intention  not  to  cre- 
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ate  a  trust.  More  significant  still  are  the  words  "or  of  any  portion 
thereof."  She  was  evidently  uncertain  whether  she  would  make  any 
request  by  memorandum,  written  direction,  or  otherwise,  or,  if  she 
made  one,  to  what  portion  of  the  residuary  estate  it  might  relate.  Her 
residuary  estate  included  her  personal  effects.  I  think  she  intended 
to  give  the  residuary  estate  absolutely  to  the  respondent,  imposing 
no  obligation  upon  him  whatever,  but  trusting  entirely  to  him  to  car- 
ry out  any  direction  she  might  see  fit  to  make.  The  tendency  to  con- 
strue precatory  words,  added  to  words  of  absolute  bequest  or  devise, 
as  expressive  of  a  wish  only,  without  imposing  an  obligation,  is 
indicated  by  the  recent  decision  of  the  Court  of  Appeals  in  Post  v. 
Moore,  181  N.  Y.  16,  73  N.  E.  482. 106  Am.  St.  Rep.  495.  The  preca- 
tory words  in  that  case  were : 

"It  l8  my  wlsb  and  desire  tbat  my  said  wife  shall  i>ay  the  sam  of  tluee 
trandred  dollars  a  year  to  my  slster-ln-Iaw." 

The  subject  and  object  were  definite,  and  the  testator's  wish  plain- 
ly expressed ;  but  the  court  hdd  that  that  was  an  expression  of  a  wish 
only,  and  that  the  execution  of  it  rested  in  the  discretion  of  the  wife, 
who  took  absolutely.  I  think  that  the  words  in  that  case  more  plain- 
ly indicated  an  intention  to  create  a  trust  than  those  under  considera- 
tion in  the  case  at  bar. 

It  is  urged  that  the  executor  should  not  have  commissions,  bni 
there  is  nothing  in  the  record  justifying  withholding  them. 

The  decree  should  be  modified  in  the  respects  pointed  out,  and,  as 
modified,  affirmed. 

Decree  of  the  Surrogate's  Court  of  Orange  comi^  modifled  hi  accwdance 
with  opinltni  of  MIUiEB,  J.,  and.  as  eo  modified,  afilnned.  without  costa  All 
concur* 


PBOPLD  ex  rel.  HAHN  et  aL  t.  REPUBLICAN  COUNT?  COM- 
MITTEE OF  NEW  YORK  COUNTY. 

(Bopreme  Court,  Appellate  Dlvlskn,  First  Department  Febroaiy  21,  1006.) 

1.  HAXiDAirns— ALnuiAXiva  Wan. 

On  application  for  mandamns  to  restoTe  to  membersiilp  in  llie  county 
committee  of  a  political  party  relators,  claiming  to  tiave  been  duly  elect- 
ed thereto  and  thereafter  expelled  therefrom,  the  validity  of  their  elec- 
tion being  absolutely  denied,  even  tf  the  county  committee,  or  the  court 
ut>on  such  application,  have  power  to  pass  upon  the  validity  of  the 
election,  a  peremptory  mandamus  should  not  be  granted,  but  at  moet  an 
alternative  writ  may  be  Issued. 

BLECTions— PaiiEAXT  ElLBCTions— Contests. 

Under  Primary  Election  Law,  Laws  1880,  p.  968,  c.  473,  requlrtng  each 
party  to  have  a  general  committee  for  each  county,  and  regulntlng  the 
election  of  members  thereof,  and  providing  that  those  duly  elected  are  en- 
titled to  be  so  recognized,  and  that  the  delivery  by  the  custodian  of  the 
primary  records  of  a  certlflcate  of  electloa  sliall  wtitle  ttie  person  named 
therein  to  be  admitted  to  the  committee  to  wfaidi  he  shall  have  been  elect- 
ed, a  member  named  In  sach  certificate  of  election  is  oiUtled  to  member* 
ship  in  the  committee  during  the  year  for  which  he  was  elected;  the  com- 
mittee possessing  no  power  to  review  his  election. 
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Appeal  from  Special.  Term. 

Application  for  mandamus  by  the  people  of  the  state  of  New  York, 
on  the  relation  of  John  J.  Hahn  and  others,  against  the  Republican 
county  committee  of  the  county  of  New  York.  From  tin  order  grant- 
ing a  peremptory  writ  of  mandamus,  defendant  appeals.  Affirmed. 

Argued  befote  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  HOUGHTON,  JJ. 

Horace  £.  Paricer,  for  appellant 
Lemud  E.  Quigg,  for  respondents. 

INGRAHAM,  J.  This  was  an  application  upon  the  petition  of  the 
relators  for  a  peremptory  writ  of  mandamus  to  the  Republican  county 
committee,  directing  it  to  restore  the  names  of  tlie  relators  to  the  roll 
of  membership  of  the  said  Republican  county  committee  and  to  restore 
the  relator  Hahn  to  ^e  executive  committee  of  such  county  committee. 
This  application  was  upon  a  petition  which  alleged  that  at  the  primary 
election  held  pursuant  to  the  primary  election  law  (chapter  473,  p.  968, 
of  the  Laws  of  1899)  on  the  18th  day  of  September,  1906,  the  rela- 
tors received  a  majority  of  the  votes  cast  in  tiie  Thirteenth  assembly 
district  of  the  county  of  New  York  for  members  of  the  Republican 
county  committee,  and  were  duly  elected  members  of  the  said  commit- 
tee by  the  enrolled  Republican  electors  of  the  Thirteenth  assembly 
district;  that  on  the  22d  day  of  September,  1906,  the  board  of  elec- 
tions of  the  city  of  New  York,  as  the  custodian  of  primary  records, 
cert^ed  to  the  Republican  organization  of  the  county  of  New  York 
that  the  relators  were  elected  members  of  the  said  Republican  county 
committee;  that  on  the  22d  day  of  September,  1906,  the  said  Repub- 
lican county  committee,  which  is  the  general  committee  of  the  Repub- 
lican party  of  the  county  of  New  York,  held  its  first  meeting  for  the 
purpose  of  organization ;  that  on  said  day  the  Republican  county  com- 
mittee organized  and  elected  its  officers,  and  the  rules  and  regulations 
of  the  last  preceding  county  committee  remained  in  full  force  and  ef- 
fect, pursuant  to  the  said  primary  election  law ;  that  the  names  of  the 
relators  and  eacii  of  them  appeared  upon  the  offidal  roll  of  said  coun- 
ty committee,  certified  by  uie  board  of  elections,  as  the  custodian  of 
primary  records,  as  members  frcm  the  Thirteenth  assembly  district; 
that  the  relators  attended  the  meeting  of  the  said  Republican  county 
committee  held  in  the  month  of  October,  1906,  as  members  thereof, 
and  participated  in  the  proceedings  and  voted  upon  any  and  all  ques- 
tions which  came  before  said  meeting  for  determination,  and  also  at- 
tended the  meetings  of  the  Republican  county  committee  held  in  the 
months  of  November,  1906,  and  December,  1906,  and  February  and. 
March,  1907;  that  on  the  22d  day  of  April,  1907^  the  Republican 
county  committee  at  siud  meeting  adopted  a  resolution  declaring  the 
seats  of  the  relators  and  each  ox  them  vacant,  and  the  relators  were 
thereby  expelled  from  said  office  as  members  of  the  Republican  county 
committee,  and  their  names  were  stricken  from  the  roll  of  membership 
of  the  said  committee;  that  the  expulsion  of  the  relators  was  illegal 
and  void;  that  the  Republican  county  committee  was  wholly  without 
power  or  authority  to  declare  the  seats  of  the  relators  vacant,  or  to 
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expel  or  deprive  or  debar  them  from  occupying  the  said  office  and  all 
the  rights  and  privileges  thereto  belonging  or  appertaining. 

In  answer  to  this  petition  there  was  presented  an  affidavit  of  the 
president  of  the  Republican  county  committee,  which  alleged  that  the 
relators  were  not,  nor  was  any  of  them,  at  the  primary  election  held 
on  the  18th  day  of  September,  1906,  elected  members  of  the  Repub- 
lican county  oonunittee  of  tl»  oonnty  of  New  York  for  the  Thirteenth 
assembly  district,  as  the  relators  or  either  of  them  did  not  receive  a 
majority  of  votes  lawfully  cast  on  said  date  for  members  of  said  com- 
mittee from  the  Thirteenth  assembly  district,  but,  on  the  contrary,  at 
said  election  a  majority  of  lawful  votes  were  cast  for  the  election  of 
John  J.  Farrell  and  the  other  persons  whose  names  appeared  upon  the 
same  ticket  as  members  of  the  said  county  committee  of  said  district ; 
that  the  returns  to  the  board  of  electicms  were  ^se  and  fraudulent, 
and  made  upon  fraudulent  and  ille^^l  voting  and  a  fraudulent  and  il- 
1^1  canvass  of  votes  of  said  district ;  that  the  relators  were  not,  tior 
was  any  of  them,  at  the  time  of  die  organization  of  the  Rqmblican 
county  cmnmittee,  or  at  any  time  on  or  uter  the  18th  day  of  Septem- 
Ixr,  1906,  entitied  to  the  rights  and  privileges  of  a  member  of  the  said 
county  committee;  that  the  said  county  committee  oti  the  18th  day 
of  April,  1907,  adopted  a  resolution  declaring  that  the  relators  were 
not  entitled  to  their  seats  as  members  of  the  Republican  county  com- 
mittee of  the  Thirteenth  assembly  district,  and  that  John  J.  Farrell 
and  others  were  entitled  to  be  seated  as  such  members;  that  on  the 
130th  day  of  September,  1906,  a  notice  was  filed  with  the  custodian  of 
primary  records  on  behalf  of  John  J.  Farrell  contesting  the  right  of 
the  relator  Hahn  to  a  seat  as  executive  member  and  member  of  the 
Republican  county  committee,  a  copy  of  such  notice  being  annexed  to 
the  affidavit;  that  at  the  first  meeting  of  the  said  county  committee, 
held  on  the  23d  day  of  September,  1906,  such  notice  of  contest  was 
duly  brought  before  it,  and  a  committee  on  contested  seats  was  ap- 
pointed by  the  temporary  chairman  of  the  said  county  committee  in 
■accordance  with  the  resolution  duly  and  unanimously  passed  by  the 
said  county  committee  and  with  the  rules  and  regulations  of  said  com- 
mittee ;  that  at  a  regular  meeting  of  the  said  county  committee  held  on 
the  IStii  day  of  April,  1907,  the  said  committee  on  contested  seats, 
through  its  chairman,  reported  to  the  said  county  committee  that  fraud, 
bribery,  and  intimidation  had  been  carried  on,  and  violations  of  the 
law  had  been  committed,  in  several  of  the  primary  districts  of  the 
Thirteenth  assembly  district  at  said  primary  election,  which  compelled 
the  said  committee  to  disregard  the  returns  from  the  said  districts, 
^d  that  the  returns  from  the  other  districts  gave  a  majority  of  the 
votes  cast  to  John  J.  Farrell  and  others,  whose  names  appeared  on  the 
ticket  witii  him,  a  copy  of  the  report  being  annexed  to  the  affidavit ; 
and  in  that  report  it  was  resolved  that  the  relators  were  not  entitied 
to  their  seats  as  executive  members  of  the  Republican  county  commit- 
tee of  the  county  of  New  York  from  the  Thirteenth  assembly  district, 
and  that  the  contestants,  John  J.  Farrell  and  others,  were  entitled  to 
be  seated,  respectively,  as  executive  members  of  the  Republican  coun- 
ty committee  of  the  county  of  New  York  from  the  Thirteenth  assem- 
bly district   The  chairman  of  the  committee  on  contested  seats  also 
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submitted  aii  affidavit,  which  stated  that  in  several  of  the  election  dis- 
tricts of  the  Thirteentii  assembly  district  there  was  no  compliance  with 
the  provisions  of  the  primary  election  law^  that  in  one  district  16 
more  ballots  were  in  the  ballot  boxes  than  there  were  electors  who  had 
voted ;  that  in  two  other  election  districts  a  large  number  of  voters  who 
had  enrolled  had  removed  from  the  district,  and  that  persons  were 
permitted  to  vote  in  these  districts  who  were  not  entitled  to  vote ;  and 
that  the  committee  on  contested  seats  had  decided  that  the  returns 
from  these  two  districts  were  unwortiiy  of  belief  and  decided  to  re- 
ject the  same. 

It  is  quite  evident  that  if  the  county  committee,  or  if  the  court  up- 
on this  application,  have  power  to  pass  upon  the  validity  of  the  peti- 
tioners' election,  or  can  question  the  certificate  of  the  bureau  of  elec- 
tions, the  relators  were  not  entitled  to  a  peremptory  mandamus  upon 
motion.  The  relators'  election  having  been  absolutely  denied,  the 
utmost  that  they  would  be  entitled  to  would  be  an  alternative  writ. 
Upon  this  appeal,  therefore,  the  only  question  is  whether  under  the 
election  law  the  certificate  of  the  bureau  of  elections  as  to  the  elec- 
tion of  a  member  of  the  county  committee  is  conduave.  . 

The  primary  electicm  law  controls  all  electicms  of  deleftattB  or 
members  of  political  conventions  and  political  committees.  Section  1 
provides  that: 

"Ezc^t  as  otherwise  herein  provided,  It  [the  prlmuy  election  law]  riioll  be 
•ontioUlog:  *  *  *  (Z)  On  primary  elections  In  such  cities  and  TlUagea; 
*  *  *  (4)  on  the  choice,  In  aoch  cities  and  sndi  viUi^ces^  of  the  members 
of  political  committees  and  on  the  conduct  of  political  committees.  In  and 
for  any  political  sobdlvlslon  ot  the  stat^  made  up  wholly  or  partly  ot  mem- 
bers frmn  any  sndi  cil7  or  vUlage." 

And  section  2  declares  the  term  "committee"  shall  apply  to  any 
committee  chosen  in  pursuance  hereof,  or  of  the  rules  and  regulations 
of  a  party,  to  represent  the  members  of  the  party  in  any  political  sub- 
division of  the  state,  and  the  term  "generu  committee"  shall  apply 
to  the  county  committees  in  the  various  counties  of  this  state  in  which 
are  located  any  of  the  cities  or  villages  to  which  this  act  is  applicable, 
and  in  the  city  of  New  York  to  the  county  committee,  the  city  com- 
mittee, if  any,  and  such  borough  committees  as  may  be  established 
by  any  party.  Section  4  provides  for  primary  elections  and  to  all 
committeemen  who  are  to  be  chosen  at  a  primary  dection  and  not 
at  a  convention.  Section  8  relates  to  the  canvass  of  the  votes  by  the 
primary  inspectors,  and  provides  that  all  ballots  rejected  as  void  and 
all  ballots  protested  as  marked  for  identification  shall  be  inclosed  in 
a  separate  sealed  package,  which  shall  be  indorsed  on  the  outside 
thereof  with  the  names  of  the  inspectors,  and  such  package  shall  be 
filed  by  the  chairman  of  the  board  of  inspectors  with  the  original 
statement  of  the  canvass ;  that  immediately  upon  the  completion  of 
the  canvass  the  board  of  primary  inspectors  in  each  primary  district 
shall  make  a  written  statement  of  such  result  and  a  duplicate  state- 
ment ;  that  immediately  after  the  completion  of  such  statements  sudt 
board  shall  file  the  original  thereof  with  the  custodian  of  primary  rec- 
ords and  shall  file  the  duplicate  statement  with  the  dcrk  of  the  city- 
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or  village.   Subdivision  4  of  section  8  of  the  primary  law  provides 

that: 

"The  cnatodtan  of  primary  records  Shalt  forthwith  proceed  to  canvasa  the 
statements  so  filed.  •  *  •  Such  castodlau  shall  thereupon  prepare  certi- 
fled  statements  of  the  result  of  the  primary  elections  of  each  party  participat- 
ing tiiereln  and  shall  make  up  the  rolls  of  the  conventions  for  which  dde- 
sates'were  elected  at  sndh  primary  elections,  •  •  •  and  shall  promptly 
mall  and,  If  requested,  dellvw  one  copy  thereof  to  tbe  zespectlve  secretaries 
of  the  proper  jmlltical  committees  of  the  several  parties  participating  in  such 
primary  election.  *  •  •  Sncb  certificate  or  a  duplicate  thereof,  shall  be 
sufficient  to  entitle  the  person  named  therein  to  be  admitted  to  the  conveu- 
tlon  or  committee  to  whldi  he  shall  have  been  elected.** 

Section  9  of  the  act  provides  that  each  party  shall  have  a  general 
committee  for  each  county,  and  all  members  of  general  committees, 
and  assembly  district  and  ward  committees,  chosen  in  or  from  cities 
of  the  first  class,  except  as  otherwise  provided,  shall  be  elected  at  the 
primary  elections  on  the  annual  primary  day  of  each  year,  and  that : 

**0n  the  day  fixed  by  the  rales  and  regulations.  constltntionB  or  by-laws  of 
the  party,  the  members  of  each  goierai  county  committee  or  city  committee 
shall  meet  and  organize.  Tluv  may  proceed  to  make  and  ado^  rales  and 
regulations,  but  unless  so  adopted,  the  rales  and  regulations  a^ted  the 
last  preceding  county  or  city  committee  of  said  party  in  said  county  or  city 
shall  remain  in  full  force  and  effect  until  repealed  or  amended  In  accordance 
with  the  proTiatons  of  this  act  •  *  «  Each  county  or  city  committee  and 
the  officers  thereof  shall  have  all  the  power  and  authorl^  and  shall  perform 
all  the  duties,  in  respect  to  the  nominations  of  officers  to  serve  at  general 
tiectlonfl,  conferred  upon  ttie  general  conmilttee,  the  county  committee,  or 
the  officers  thereof,  given  to  any  party  In  sndi  city  or  county  by  section  12 
of  the  electl<m  law." 

By  section  11  of  the  act  jurisdiction  is  given  to  the  courts  to  review 
by  tiie  remedy  of  mandamus  or  certiorari,  as  the  case  may  require, 
any  action  or  neglect  of  the  officers  or  members  of  a  political  conven- 
tion or  committee,  or  of  any  inspector  of  primary  election,  or  of  any 
public  officer  or  board,  with  regard  to  the  right  of  any  person  to  par- 
ticipate in  a  primary  election.  In  addition,  the  Supreme  Court  is 
given  summary  jurisdiction  upon  the  complaint  of  any  citizen  to  re- 
view such  action  or  neglect.  Under  this  section  any  one  interested 
can  have  the  act  of  any  inspector  of  election  or  other  board  or  of- 
ficer, as  to  an  election  or  the  issuing  of  a  certificate  by  the  board  of 
elections,  reviewed  either  before  or  after  the  issuing  of  the  certificate 
of  election. 

From  this  abstract  of  the  provisions  of  the  law  it  is  apparent  that 
the  election  of  members  of  a  political  committee,  as  well  as  delegates 
to  a  political  convention,  is  regulated  by  it,  and  those  elected  to  mem- 
bership in  a  political  committee,  or  as  delegates  to  a  convention,  are 
entitled  to  be  so  recognized  when  elected  pursuant  to  its  provisions. 
Section  10  expressly  provides  that  such  convention  shall  decide  all 
questions  as  to  contested  seats  therein,  but  no  such  right  is  reserved 
for  a  committee.  By  the  express  provision  of  the  statute  the  delivery 
to  a  member  of  the  committee  by  the  custodian  of  the  primary  rec- 
ords of  a  certificate  of  his  election  "entitled  the  person  named  there- 
in to  be  admitted  to  the  committee  or  convention  to  which  he  should 
have  been  elected."  Being  entitled  to  membership  in  the  committee. 
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with  no  power  in  the  committee  to  review  his  election,  it  seems  to 
follow  that  the  committee  had  no  power  to  eject  him,  and  that  the 
court  below  was  right  in  holding  that  he  was  entitled  to  member- 
ship in  the  committee  during  the  year  for  which  he  was  elected.  This 
is  entirely  in  line  with  the  decision  in  People  ex  rel.  Coffey  v.  Demo- 
cratic General  Committee,  164  N.  Y.  336,  68  N.  E.  124.  61  U  R.  A. 
€74.  In  that  case,  in  speaking  of  the  result  of  this  primary  election 
law,  it  was  said : 

"bi  other  words,  it  was  determined  tbat  the  maJorlt7  of  the  primary  roters 
were  entitled  to  select  any  representative  tbej  may  desire,  and  he  should  be 
req;Knislble  to  those  riectlDg  him,  and  <mly  to  them,  ftw  his  condnct  in  offlc&'* 

It  follows,  therefore,  that  the  order  ai^>ealed  from  must  be  affirm- 
ed, with  costs.  All  concur. 


PEX>FLB!  ex  rSL  liOUOHUN,  Orerseer  of  Poor,  t.  DALET. 
<,Sapreme  Court,  Appellate  Dl vial  on.  Second  Department  February  28,  1906.) 

1.  OouBTs— OouBi«  or  LooAi.  JuBiBDicnoH— BtmeiTT  or  Jubibdiotioii. 

The  JurlsdlctloD  of  inferior  local  conrte  established  under  Const  art. 
0, 1  18,  providing  that  inferior  local  courts  of  civil  and  criminal  Jurisdic- 
tion may  be  eetabllsbed.  Is  limited  to  actions  arising  within  the  terri- 
torial limits  of  the  tribunal,  or  to  cases  In  whtdi  the  parties  proceeded 
agaluBt  reside  within  or  are  served  with  process  wltUn  the  Jnrlsdlctbm 
of  the  local  court 

2.  Same— CiTT  Codkts— Bastabot  Pboceedimob. 

The  City  Court  of  the  dty  of  Poughke^sle  was  created  by  Laws  1902, 
p.  64.  c.  S5,  9  1,  "In  and  for  said  city."  by  virtue  of  Const  art  6,  |  18. 
providing  for  the  establlshioent  of  local  courts  of  inferior  jurisdiction. 
Section  2  provides  tbat  the  cllj  Judge  shall  he  the  Judge  of  the  court  and 
shall  be  appointed  by  the  mayor.  Section  IS  (page  70)  provides  that  In 
criminal  actlcHis  and  special  proceedings  of  a  criminal  nature  for  oflknsra 
committed  "within  the  dty"  the  dty  Judge  shall  have  the  Jurisdiction  of 
a  Justice  of  the  peace  over  offenses  committed  In  his  town,  Indudlng 
bastardy  proceedings.  Bectkm  IS,  subd.  S,  confers  on  the  dty  Judge  the 
powers  of  the  dty  recorder,  except  as  tiierelnaftar  provided,  which 
powers,  under  Pooghke^sie  City  Charter,  Laws  1806,  p.  &21.  c.  425.  | 
182,  are  those  possessed  by  one  or  by  two  Justices  of  the  peace  in  towns, 
except  in  qpedal  action^  besides  the  powers  ccmferred  by  law  on  re- 
corders of  dtles.  Beld  tb&t,  in  a  bastardy  proceeding,  which  is  a  dvll 
action  <mly  quasi  criminal  in  Its  diarader,  the  City  Court  had  no  Jn- 
rlsdlctlm  where  complainant  was  a  resident  of  tile  town  of  Poughkeqisle 
outside  of  the  dty,  and  defendant  also  resided  outside  the  <Aty,  and  It 
did  not  appear  tbat  he  had  been  arrested  ox  served  with  process  within 
the  city. 

Appeal  from  Dutchess  County  Court 

Bastardy  proceedings  by  the  people,  on  the  application  of  Patrick 
B.  Loughlin,  as  overseer  of  the  poor  of  the  town  of  Poughkeepsie, 
against  John  B.  Daley.  From  an  order  of  the  County  Court,  af- 
firming an  order  of  filiation  finding  defendant  the  father,  he  appeals. 
Reversed,  and  defendant  discharg^. 

Argued  before  WOODWARD,  JENKS,  HOOKER.  GAYNOR, 
and  RICH.  JJ. 


Digitized  by  Google 


Sup.  Ct.)  FBOFU  T.  DALBT.  1057 

John  F.  Ringwood,  for  appellant 

Charles  F.  Cossum  (John  E.  Mack,  Dist  Atty.,  on  the  brief),  for 
respondent 

HOOKER,  J.  The  proceedings  were  commenced  by  the  issuance 
of  a  warrant  by  the  city  judge  on  the  6th  day  of  February,  1907, 
upon  the  written  application  -of  an  overseer  of  the  poor  of  the  town 
of  Poughkeepsie.  The  defendant  objected  to  the  proceedings  upon 
llie  ground,  among  others,  that  the  magistrate,  the  judge  of  a  local 
court  of  limited  jurisdiction,  did  not  have  jurisdiction,  because  both 
the  complainant  and  the  defendant  are  residents  of  the  town  of 
Poughkeepsie,  outside  the  city  of  that  name,  and  that  the  cause  of 
action  did  not  arise  in  the  city. 

The  City  Court  of  the  city  of  Poughkeepsie  was  created  by  chapter 
36,  p.  64,  of  the  laws  of  1902,  entitl^  "An  act  creating  a  City  Court 
in  and  for  the  dty  of  Poughkeepsie."  Section  1  of  said  cluipter  pro- 
vides: 

"City  Ooort— An  Inferior  local  conrt  of  criminal  and  ctvU  jarlsdlctlon,  to 

be  called  and  known  as  tbe  'City  Oonrt  of  the  City  of  Pou^keepsle,'  la  here- 
by created  and  established  In  and  for  said  dty,  wltli  the  JnrlBdictton  and 
powers  hereinafter  provided.  The  dty  jndge  shall  be  the  Judge  of  tbe  court** 

Section  2  of  said  act  provides : 

"The  dty  Judge  of  the  dty  of  Ponghkeepsle  shall  be  apiralnted  by  the 
mayor.  The  term  of  office  of  said  dty  Jndge  fdiall  be  for  foiur  years,  and  bla 
salary  shall  be  the  sum  of  fifteen  hundred  dfdlars  per  annum,  to  be  audited, 
allowed  and  paid  by  the  common  counclL" 

Secti(»i  13  (page  70)  of  said  act  {voirides : 

*^e  dty  Judge  In  all  criminal  actions  and  proceedings  and  qwdal  pro- 
ceedings of  a  criminal  nature  for  and  on  account  of  offmces  committed  or 
charged  to  have  been  committed  within  the  dty  shall  have  all  tbe  Jurisdiction 
and  authority  which  a  Justice  of  the  peace  of  a  town  would  have  If  such  of- 
fence were  committed  or  charged  to  have  been  committed  In  a  town,  IndwUng 
bastardy  proceedings,  In  which  latter  proceeding  It  shall  not  be  necessary 
for  tbe  dty  Judge  to  assodate  with  himself  another  magtstrate." 

Subdivision  8  of  section  13  provides: 

"All  powers  and  anthorlty  conferred  upon  tbe  recorder  of  the  dty  of  Pough- 
keepsie by  law  or  a  court  of  special  seedons  ther^  are  hereby  conferred  up- 
oa.  said  dty  Judge  ot  the  Olty  Court  exo^  as  otbmrlse  provided  In  tbie  act, 
and  where  the  prorlskms  <if  biw  now  existing,  ezdudve  Jurisdiction  Is 
conferred  upm  courts  of  i^edal  seseions  in  said  dty  and  tbe  recorder,  tbe 
CXty  Court  created  by  this  act  shall  have  moA  ezduslve  JurlsdlctlUL" 

The  charter  of  the  city  of  Poughkeepsie  (chapter  426,  p.  621  of  the 
Laws  of  1896),  by  section  132,  provides: 

'^at  the  recorder  at  sold  dty  shall  possess  all  the  powers  and  Jurisdic- 
tion conferred  by  law  upon  recorders  of  dtles  and  shall  also  have  and  pos- 
sess the  same  Jurisdiction  and  powers  possessed  by  one  Justice  of  the  peace 
or  by  two  Justices  of  the  peace  In  towns  except  In  special  actions." 

Section  17  of  article  6  of  the  Constitution  as  it  existed  at  the  time 
the  City  Court  of  the  dty  of  Poughkeq}sie  was  created,  provided  as 
follows : 

"The  electors  of  the  several  towns  shall,  at  their  annual  town  meetings,  or 
at  such  other  time  and  In  such  manner  as  tbe  Legislature  may  direct,  elect 
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jQBtlces  <^  tiie  peace,  whose  term  of  office  shall  be  tovx  years.  *  *  *  .  3m- 
tlcen  of  the  peace  and  District  Court  Justices  may  be  elected  In  the  different 
dtles  of  this  state  In  sndi  nuumer.  and  wltii  such  pivwers,  and  for  svdi 
terms,  respectively,  as  are  or  abali  be  prescribed  by  law ;  all  other  jndldaL 
officers  In  dtles,  whose  electlra  or  appointment  Is  not  otherwise  provided  for 
in  this  artlde,  shall  be  chosen  ter  the  electors  of  such  dtles,  or  appointed 
by  acnne  local  anthodtleB  thwebt** 

And  by  section  IB  of  article  6  of  the  Constitution  it  is  provided  that : 

"InfMior  local  courts  of  dvll  and  criminal  Jnrlsdlction  may  be  establlshetf 
by  the  Legiriatsra.** 

But  those  thereafter  so  established  shall  not  be  courts  of  record* 
Their  jurisdiction  is  limited.  And  the  section  also  provides: 

**Sxoept  as  herein  otherwise  provided,  all  Jodldal  officers  shall  be  elected 
or  appointed  at  such  times  and  in  such  manner  as  the  Leglalatore  may  direct" 

Fortunately  we  are  not  without  judicial  interpretation  of  the  ex- 
tent to  which  the  jurisdiction  of  inferior  courts  of  local  jurisdiction 
may  go.  The  cases  are  collected  and  reviewed  in  the  able  opinion 
of  Mr.  Justice  Ward  in  Ziegler  v.  Corwin,  13  App.  Div.  60,  42  N. 
Y.  Supp.  866.  I  would  not,  if  I  were  able,  add  anythingc  to  his  ex- 
haustive treatment  of  the  subject.  The  conclusion  is  that  the  juris- 
diction of  these  local  courts  is  limited  to  cases  of  actions  arising  with- 
in the  territorial  limits  of  the  tribunal,  or  to  cases  in  which  the  parties 
proceeded  ap^ainst  resided  within  or  are  served  with  process  within 
the  jurisdiction  of  the  local  court.  See,  too,  Baird  v.  Heifer,  IZ  App. 
Div.  23,  42  N.  Y.  Supp.  484. 

In  this  case,  which  is  a  civil  action,  quasi  criminal  only  in  its  char- 
acter, the  copiplainant  is  a  resident  of  the  town  of  Poughkeepsie,  with- 
out the  city  of  Poughkeepsie.  The  defendant  also  resides  outside  the 
city,  and  it  does  not  appear  that  he  was  arrested  or  served  with  pro- 
ceM  within  the  city.  No  claim  in  aid  of  the  jurisdiction  of  the  court 
can  be  made  on  the  theory  that  a  crime  was  committed  within  the 
dty  of  Poughkeepsie;  for,  in  the  first  place,  this  is  not  a  crim- 
inal case  to  punish  the  defendant  for  the  commission  of  a  crime,  but 
rather  a  proceeding  which  has  for  its  object  the  indemnification  of 
the  town  upon  which  the  child  was  likely  to  become  a  charge,  and, 
in  the  second  place,  the  child  was  conceived  without  the  city  of 
Poughkeepsie.  It  was  born  in  the  city  of  New  York,  and  at  the  time 
of  the  institution  of  the  proceedings  both  the  child  and  its  mother 
were  living  in  the  town  of  Poughkeepsie,  outside  the  dty  of  Pough- 
ke^ie. 

The  effect  of  the  detehnination  appealed  horn  is  that  a  judicial 
officer,  appointed  by  the  mayor  of  the  dty  of  Poughkeepsie,  whose 
jurisdiction  by  law  is  limited  to  that  city,  has  decided  important  ques- 
tions of  fact  and  of  law  as  between  r.esidents  of  a  town  outside  the 
city  in  which  he  may  act,  in  a  proceeding  in  which  none  of  the  acts 
or  circumstances  which  gave  rise  to  it  were  committed  in  or  in  any 
way  appertained  to  or  affected  the  city  or  any  of  its  inhabitants,  and 
{M*ocess  to  institute  which  was  not  served  therein.  Such  a  situation 
is  violative  of  the  spirit  of  all  of  the  cases  on  the  subject,  and  our 
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conclusion  must  be  that  the  court  was  without  jurisdiction  to  enter- 
tain these  proceedings. 

The  order  appealed  from  must  therefore  be  reversed,  and  the  de- 
fendant discharged.  All  concur. 


PHIUJP8  T.  OITT  OF  MBW  TOBK. 
(Sopreme  Oonil;  Appdlate  DlTlflkm,  First  Department  Febmair  21,  1908.) 

MUKIOIPAL  OOSFOR^TIONS— OONTBACTB  IN  GlHEBAIi— BiDS— BECOTKTr  01  DE- 
POSIT—SAI^B  or  Fkbbt  Fbarchise. 

Hie  Ednking  fund  commfs^oners  adopted  a  resolution  antiiorizlng  the 
comptroller  to  sell  a  ferry  franchise  at  public  auction  to  the  highest  bid- 
der. The  terms  ot  sale  required  the  highest  bidder  to  deposit  with  the 
comptroller  at  the  time  ot  nUe  a  sum  equal  to  25  per  c«it  of  the  amount 
of  bis  bid,  to  be  credited  on  the  rent  or  forfeited  to  the  city  If  such  bid- 
der did  not  execute  the  lease  when  required  by  the  comptroller.  Tlu> 
highest  bidder  paid  the  reqtiired  amount  and  received  a  receipt  stating 
that  the  payment  would  be  forfeited  to  the  dty  tf  the  lease  was  not 
executed  when  required  by  the  comptroller.  ifeM,  that  such  bidder,  or 
his  assignee,  could  not  recover  the  payment  on  failure  to  execute  the 
lease  when  required  to  do  so. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  80,  Municipal  Cor- 
poraUona,  H  864,  80B.] 

Appeal  from  Trial  Term. 

Action  by  Frank  E.  Phillips  against  the  city  of  New  York.  Judg- 
ment for  defendant,  and  plaintiff  appeals.  Affirmed. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM.  LAUGH- 
UN,  CLARKE,  and  HOUGHTON,  JJ. 

Wingate  &  CuUen  (George  W.  Wingate,  of  counsel),  for  appellant. 
Francis  K.  Pendleton,  Corp.  Counsel  (Theodore  Connely  and  Alex- 
ander Strouse,  on  the  brief),  for  respondent. 

CLARKE,  J.  The  plaintiff,  as  assignee  of  Alrick  H.  Man  and  of 
the  Bay  Ridge  &  New  York  Ferry  Company,  instituted  this  action 
on  July  31,  1900,  to  recover  $3,760,  with  interest  from  October  8, 1894, 
paid  by  the  said  Man  as  deposit  in  accordance  with  the  terms  of  sale 
of  the  lease  of  the  franchise  of  the  so-called  Bay  Ridge  Ferry  for  the 
term  of  10  years.  The  so-called  Bay  Ridge  Ferry  ran  from  the  foot 
of  Whitehall  street,  in  the  then  dty  of  New  York,  to  the  foot  of 
Sixty-Fifth  street,  in  the  then  dty  of  Brooklyn,  and  had  been  estab- 
lished by  the  said  city  of  New  York  and  operated  for  a  number  of  years 
prior  to  1893.  In  1893  it  was  being  operated  by  the  Staten  Island  Rapid 
Transit  Railroad  Company,  under  a  lease  from  the  dtv  which  ex- 
pired May  1,  1893.  This  company  also  operated  a  ferry  from  the  foot 
of  said  Whitehall  street  to  Staten  Island.  Plaintiff's  assignor,  Man, 
was  the  president  of  and  largely  interested  in  the  New  York  &  Sea 
Beach  Railroad  Company,  a  road  running  from  Sixty-Fifth  street  to 
Coney  Island,  and  having  its  connection  with  New  York  by  way  of  the 
Bay  Ridge  Ferry.  There  was  at  the  same  time  a  ferry  which  ran 
frcxn  a  point  on  South  street,  between  Piers  2  and  3,  East  river.  New 
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York  City,  to  Thirty-Ninth  street,  in  the  city  of  Brooklyn,  and  was 
operated  by  the  New  York  &  South  Brooklyn  Steam  Transportation 
(Company,  of  which  one  John  W.  Ambrose  was  then  and  for  a  num- 
ber of  years  subsequently  president  This  ferry  was  an  active  com- 
petitor of  the  Bay  Ridge  Ferry. 

Section  180  of  the  consolidation  act  (chapter  410,  p.  45,  of  tiie  Laws 
of  1882)  provides  that: 

"The  commlsslonerB  of  the  Blnklng  fond  possess  the  power,  and  they  are 
authorized  to  lease  in  the  maimer  provided  by  law,  al<mg  with  the  framrhlse 
of  a  feny  within  said  <Aty,  snch  whait  i^cqimty.  Indndlng  whatfs.  piers, 
bulkheads  or  atmctnres  thereon,  and  slips,  docks  and  water  fronts  adjacent 
thereto,  used  or  required  for  the  purposes  of  such  ferry,  now  owned  or  pos- 
sessed, or  which  may  be  hereafter  owned  or  acquired  by  said  city,  or  to  which 
the  corporation  of  sald'clty  Is  or  may  become  entitled,  or  which  it  may  become 
possessed." 

Section  170  (page  43)  of  said  act  provides  that: 

"  •  •  •  The  said  board  shall  •  •  •  have  power  to  sell  or  lease  for 
the  highest  marketable  price  or  rental  at  public  auction  or  by  sealed  bids, 
and  always  after  public  advertlsenieDt  and  appraisal,  under  the  direction  of 
said  board,  any  property  except  wharfs  or  piers,  but  not  for  a  term  long- 
er than  ten  years,  nor  for  a  renewal  longer  than  ten  years." 

The  Court  of  Appeals  construed  these  two  sections  in  Starin  v.  Ed- 
son,  112  N.  Y.  206.  19  N.  E.  670: 

"The  effect  of  the  two  sections  (170,  180)  upon  the  powers  of  the  commis- 
sioners of  the  sinking  fund  Is  to  place  in  their  hands  the  right  generally  to 
sell  or  lease  for  the  highest  marketable  price  or  rental  at  public  auction  or 
by  sealed  bids  any  city  pn^)»1y  wluitever,  excluding  wharves  at  piers,  er- 
ceptlng  that  wharves  or  piers  used  or  required  for  ttie  purposes  of  a  ferry, 
the  ri^t  to  run  which  the  commissioners  are  about  to  lease,  may  be  leas- 
ed 'alcmg  with  the  franchise  to  run  sQdi  ferry,'  and  such  lease  must  be  in 
the  manner  provided  by  law.  The  manner  provided  by  law  In  reference  to 
such  a  lease  is  the  law  whidi  governs  the  coomiissloners  of  the  sinking  fund 
In  tiielr  selling  or  leasing  city  property,  and  that  law  is  found  In  section 
170  of  the  act  in  question.  Taking  their  powers  from  tbm  two  secttons  <170^ 
180),  the  commissioners  are  invested  with  power  to  make  a  lease  of  the  ferry 
fraQchtse.  and,  along  with  It  and  as  part  of  It.  a  lease  of  the  wharf  or  pier 
required  for  the  purpose  of  using  the  ferry  franchise,  and  the  whole  subject 
of  the  lease  Is,  in  substance,  one  entire  thing,  a  ferry  franchise  and  a  place 
to  land,  without  which  the  franchise  of  the  ferry  woald  be  comparatively 
worthless.  This  whole  piece  of  property,  franchise  and  wharf,  must  t>e  leas- 
ed for  the  highest  marketable  rental  at  public  anctim  or  by  scaled  bids,  ac- 
cording to  the  mandate  of  section  170.  Construing  the  language  of  section 
180  to  mean  that  the  wharf  or  pier  is  to  be  leased  along  with  the  ferry  fran- 
chise as  part  thereof,  and  that  the  whole  is  to  be  put  up  as  one  eatkie  piece 
of  property,  the  leasing  provided  by  law  Is  to  be  a  leasing  of  such  property 
for  the  highest  maricetable  rental  at  pabltc  auction." 

The  sinking  fund  commissioners  adopted  the  following  resolution 

on  April  10,  1894: 

"Resolved,  that  the  comptroHer  be  and  hereby  Is  anthorlzcd  to  take  meas- 
ures to  advertise  and  sell  at  public  auction  to  the  highest  bidder,  as  provided 
by  law,  a  lease  for  the  term  of  ten  years  from  June  1,  1894,  d  the  franchise 
of  the  ferry  from  the  foot  of  Whitehall  street.  New  York,  to  Bay  Rldse,  at 
Sixty-Fifth  street,  Long  Island,  upon  the  usual  terms  and  ctrndltiims ;  and,  in 
addition  to  the  yearly  rental  to  be  paid  for  the  ferry  frandilse.  a  further 
condition  of  the  sale  Is  that  the  purchaser  and  lessee  of  such  franchise  may 
liave  the  use  for  Its  taerj  puiposee  of  that  portiw  of  the  landing  and  build- 
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IngB  at  the  foot  of  Wblteball  street  wldch  are  now  and  were  heretofore  oc- 
cupied and  used  In  connection  with  the  operation  of  the  Bay  Ridge  Ferry, 
and  of  the  privileges  heretofore  exercised  in  operating  said  Bay  Bldge  Ferrjr, 
by  the  payment  of  18,000  per  annum.  payaUa  quarterly,  during  the  term  of 
the  new  l«uw,  beginning  Jane  1.  18M.  *  •  *  Durliyc  the  term  demised 
the  miitiwmm  or  t^wt  i^ce  of  the  franchise  of  said  ferry  for  and  during  the 
term  of  the  lease  thereof  Is  appraised  and  fixed  at  6  per  centum  of  the  gross 
receipts  for  ferriage  of  passensers,  Tehlclea,  trel^t,  etc,  the  total  amount 
of  which  rental  shall  not  be  tets  than  115,000  per  annnin,  payaMe  Quarterly 
In  advance.   •   •  • 

The  sale  was  duly  advertised,  and  was  from  time  to  time  duly  ad- 
journed until  October  8,  1894,  when  it  took  place.  The  terms  of  sale 
{Hovided,  among  other  ^ings,  as  follows : 

"The  highest  bidder  for  the  lease  of  the  frandilse  and  wharf  property  of 
the  said  ferry  will  be  reqtdred  to  pay  the  auctioneer's  fee  and  to  deposit 
with  the  comptroller  at  the  time  of  the  sale  a  sum  equal  to  25  per  cent  of  the 
amount  of  his  bid  therefor,  which  sum  shall  be  credited  on  the  rent  of  the 
first  quarter  of  the  first  year  of  the  term  of  the  lease,  or  to  be  forfeited  to 
the  city  if  the  lease  shall  not  be  executed  1^  the  highest  bidder  or  purchaser 
when  notlfled  and  rOQUlred      tba  ccHnptroller." 

It  contained  the  terms  and  provisions  provided  by  the  resolution 
of  the  sinking  fund  commissioners,  the  requirement  of  a  bond  condi- 
ticmed  upon  the  faithful  performance  of  die  conditions  of  the  lease, 
and  the  following : 

"The  form  of  lease  which  the  punduunr  will  be  required  to  execute  can 
be  seen  at  the  office  of  the  comptroller." 

At  the  public  sale  held  in  accordance  with  the  resolution  of  the 
sinking  fund  commissioners  and  terms  of  the  sale  as  advertised,  Mr. 
Ambrose  and  Mr.  Man,  representing  rival  interests,  engaged  in  a 
spirited  competition  for  this  franchise,  as  the  result  of  which  Mr.  Man 
bid  21%  per  cent,  of  the  gross  receipts,  which  was  one-eighth  of  1 
per  cent,  higher  than  Mr.  Ambrose  offered,  and  became  the  purchaser. 
He  thereupon  paid  $3,750  and  received  therefor  a  receipt,  which  reads 
as  follows: 

"Received  for  the  corporatJon  of  the  dty  of  New  York,  from  Alrick  H.  Man, 
|8,7S0  for  2S  per  c&xt  of  the  bid  for  frsnchlse  tot  the  ferry  fn»n  the  foot  of 
Whitehall  street,  JH.  T.,  to  Bay  Ridge,  Sixty-Fifth  street,  L.  I.,  which  sun 
■hall  be  credited  on  tiie  rent  of  ttie  first  quarter  of  the  first  year  of  the  term 
of  the  lease,  (v  to  be  forfeited  to  die  dty  If  the  lease  dtall  not  be  executed  by 
the  purchaser  when  notified  and  required  by  the  comptroller.*' 

On  the  7th  of  June,  1895,  the  comptroller  wrote  to  Mr.  Man: 

"You  are  Iiereby  req^ectfully  requested  to  execute  the  lease  ot  the  ferry 
to  Bay  Bldge,  Imd^  IslaiWl,  purchased  1^  yoo  on  Octob^  8,  ISM." 

Mr.  Man  did  not  sign  the  lease  as  requested. 

It  is  evident  from  this  record  that  by  reason  of  the  business  rivalry 
of  the  competitors  upon  the  sale  for  this  ferry  franchise  the  plaintiff's 
assignor  had  been  forced  to  make  a  bid  resultmg  in  a  bad  bargain.  It 
ai^>ear8  affirmatively  that  neitiier  Mr.  Man  nor  the  company  which 
was  formed  to  take  over  the  lease  and  operate  the  ferry  was  ever  will- 
ing to  perform  under  the  terms  of  the  sue.  Various  propositicms  were 
made  to  the  dty  officials  looking  towards  a  modification  of  the  terms, 
a  resale  up<m  other  terms,  or  &e  ^ving  of  indemnity  by  the  dty  to 
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hold  the  lessee  hannless.  An  effort  was  made  to  show  that  1^  reason 
of  certain  injunction  suits  the  city  was  not  in  a  position  to  perform 
upon  its  part.  It  is  true  that  certain  preliminary  injunctions  were 
issued;  but  each  of  these  was  dissolved  upon  tlie  motion  to  continue 
the  same  during  the  pendency  of  the  actions,  so  that  from  the  1st  day 
of  November,  1894,  to  the  27th  day  of  May,  1896,  and  so,  of  course, 
when  the  comptroller  notified  plaintifiF's  assignor  to  execute  the  lease 
on  June  7,  1895,  there  was  no  injuncti<m  standing  in  the  way  of  an 
execution  of  the  lease. 

It  was  not  contemplated  that  the  moneys  deposited  should  in  an^ 
event  ever  be  returned  to  the  depositor.  '  If  the  lease  was  executed,  it 
was  to  be  applied  to  the  payment  of  the  rent  reserved.  If  the  lease 
should  not  be  executed  by  the  highest  bidder  and  purchaser,  when 
notified  by  the  comptroller,  the  deposit  was  to  be  forfeited,  and  said 
provision  was  incorporated,  not  cuoly  in  the  terms  of  sale,  but  also 
in  tiie  receipt  for  the  deposit  given  to  the  plaintiffs  assignor.  We  have 
seen  that  plaintiff's  assignor  was  notified  to  execute  &e  lease.  This 
he  never  did.  Having  prevented  &e  sale  to  another  purchaser  almost 
as  anxious  as  himself  to  obtain  the  franchise,  he  now  seeks  to  recover 
back  the  amount  of  his  deposit.  The  burden  is  upon  him  to  make  out 
a  case.  Plaintiff's  assignor  never  offered  to  execute  the  lease  called 
for  by  the  terms  of  sale.   He  never  was  willing  to  execute  such  lease. 

The  learned  court  at  Special  Term  has  found  that  the  mayor,  alder- 
men, and  commonalty  of  the  city  of  New  York  was  ready  and  able  to 
ccxnplete  the  contract  for  the  purchase  and  sale  of  such  franchise,  and 
that  neither  it  nor  the  defendant,  its  successor,  had  defaulted  in  any 
manner  in  relation  to  such  contract  of  purchase  and  sale  of  such  fran- 
chise ;  that  neither  Alrick  H.  Man,  nor  the  New  York  &  Bay  Ridge 
Ferry  Company,  nor  the  plaintiff,  ever  completed  the  purchase  of  such 
franchise,  or  complied  with  the  terms  and  conditions  of  such  sale,  or 
offered  to  the  mayor,  aldermen,  and  commonalty  of  the  cily  of  New 
York  to  perform  such  contract  of  purchase  and  sale  of  such  franchise, 
before  or  since  the  commencement  of  this  action.  Sudi  findings  are 
supported  by  Uie  evidence,  and  upon  this  record  we  are  satisfied  that 
the  judgment  dismissing  the  c(»iplalnt  is  right 

The  judgment  appealed  from  should  therefore  be  affirmed,  with 
oosts  to  the  respondent  All  concur. 


BXL  V.  GORDON. 
(Supreme  Court,  Appellate  DItIsIod,  rirst  Department  Hardi  6,  1906.) 

^Unj>— ChANOB— ConTENIENOB  OF  WZTKESSES. 

In  an  action  for  assanlt,  a  change  of  venue  should  have  been  granted 
to  the  couDt7  where  the  caun  of  action  arooe.  where  a  great  majority  of 
the  witnesses  resided  there. 

Note.— For  cases  In  potait,  see  Gent  Dig.  vol.  48,  Yenu^  U  70,  77.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Bertha  Exl  against  Amos  Gordon.  From  an  order  deny- 
ing a  motion  for  a  change  of  venue,  defendant  appeals.  Reversed, 
and  motion  granted. 
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Argued  before  PATTERSON,  P.  J.,  and  McI^UGHLIN,  IN- 
GRAHAM,  CLARKE,  and  SCOTT,  JJ. 

Frank  H.  Osborn,  for  appellant. 

Prank  Herwig,  for  respondent.  - 

PER  CURIAM.  The  action  is  to  recover  for  an  assault  which 
plaintiff  alleges  was  committed  upon  her  by  the  defendant  at  Tanners- 
ville,  Greene  county.  The  order  appealed  from  denied  a  motion  to 
change  the  place  of  trial  from  the  coimty  of  New  York  to  the  county 
of  Greene  for  the  convenience  of  witnesses.  We  an  satisfied,  from 
an  inspection  of  the  record,  that  the  great  majority  of  the.  witnesses  of 
the  transactions  complained  of  reside  in  the  county  where  the  cause 
of  action  arose.  We  therefore  think  that  the  motion  should  have  been 
granted. 

The  order  appealed  from  is  therefore  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  for  a  change  of  venue  to  Greene  coun- 
ty granted,  with  $10  costs. 


no.  T.  GORDON.    .  . 
(Sapreme  Oonrt,  Appellate  Dlvltion.  First  Dqtartmant  'Ulucdi  6.  IMS) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Samuel  Exl  against  Amos  Gordon.  From  an  order 
denying  a  motion  for  a  change  of  venue,  defendant  appeals.  Rever- 
sed, and  motion  granted. 

Argued  before  PATTERSON,  P.  J„  and  INGRAHAM,  MC- 
LAUGHLIN, CLARKE,  and  SCOTT,  JJ. 

Frank  H.  Osborn,  for  appellant. 
Frank  Herwig,  for  respondent 

PER  CURIAM.  This  is  an  action  brought  by  the  husband  upon 
the  same  transactions  made  the  subject  of  the  action  in  Bertha  Exl 
V.  Amos  Gordcm,  108  N.  Y.  Supp.  1062;  and,  for  the  reasons  set  forth 
in  the  memorandum  handed  down  in  said  action,  the  order  appealed 
from  should  be  reversed,  with  $10  costs  and  disbursements,  and  the 
motion  for  change  of  venue  to  Greene  county  granted,  with  $10  costs 
to  the  appellant. 


BiDRiiiN  V.  vrvax. 

(Sapreme  Oonrt^  Appellate  Term,  Blaidi  8,  1908^ 

1.  TmUr— NONStTTI^MOTXON  lt)B— GonBTBiTOTion  ow  Fboof. 

For  the  purpose  of  ruling  on  a  motbm  for  a  ncmsnlt,  the  erldenoe  mast 
be  taken  faTorably  to  plaintiff. 
[Ed.  Note.~For  caws  In  point,  see  Gent  Die  Ttd.  46»  Trial.  I  874.] 

2.  Saub. 

Where  plaintiffs  testimony  alone  was  produced,  and  It  was  so  far  in- 
flrmed  by  tbe  probabilities  ot  the  cam  as  to  warrant  the  trial  court  In 
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declining  to  find  for  him,  and  defendant  rested  wttbont  i^oof,  Judgment 
upon  the  merits  and  not  a  muiBnlt,  waa  proper. 

(EO.  Note. — For  casea  In  point,  see  Cent  Dig.  toI.  46,  Trial,  |  300.] 

S.  Appbal—Bsoobds— Opinions  of  MvnioiPAi.  Jusncs— No  Past  or  Beoobd. 
TtM  opinion  of  the  Justice  of  the  HonlcUMU  Court  Is  not  such  part  of 
the  record  that  it  maj  be  tued  to  rerme  an  apparently  correct  Judg- 
wamt. 

[Bd.  Notar— cases  In  point,  see  Cent  Dig.  vol.  8,  Appeal  and  IBrror. 
I  2839.] 

4.  JuDauHiv-NoNsniT— Fbuudiob  to  Nbw  AonoR. 

Mimtelpal  Court  Act,  Laws  1902.  p^  1661,  c.  680;  |  248,  authorising  a 
noumlt  vhen  ^IntUE  does  not  prove  bis  cause  <tf  action,  does  not  re- 
quire a  Judgment  tor  defendant  to  be  without  prejudice  to  a  new  action 
merely  because  defoidant  rests  upon  ^alntlira  nroofL 

MadLeaut  dlssnitlas. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 

District. 

Action  by  Solomon  Berlin  against  Levi  C.  Weir,  president  of  the 
Adams  Express  Company.  From  a  judgment  for  defendant,  pUdn- 
tiff  appeals.  Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF.and 
MacLEAN,  JJ. 

Bemhard  Ginzburg,  for  appellant. 

Cravath,  Henderson  &  De  Gcrsdorff  (Edward  V.  Conwell,  of  coun- 
sel), for  respondent 

BISCHOFF,  J.  When  the  plaintiff  rested,  the  proof,  taken  in 
the  favorable  aspect,  which  was  the  measure  of  its  sufficiency  for  the 
purpose  of  a  nUing  upon  motion  for  a  nonsuit,  made  out  a  prima 
facie  case  of  delivery  to  the  defendant  of  the  package  in  question; 
but  this  same  evidence,  when  weighed  with  the  probabilities,  for  the 
purposes  of  a  determinaticMi  upon  the  merits,  if  no  other  proof  was 
offered  for  either  party,  was  not  necessarily  enough  to  lead  to  a  re- 
covery. The  plaintiff's  testimony  alone  was  produced,  and  was  so 
far  infirmed  by  the  probabilities  of  the  case  as  to  have  j'ustified  the 
trial  court  in  declining  to  base  a  favorable  decision  upon  it.  When 
the  defendant  rested,  then,  without  giving  evidence,  the  record  did 
not  call  for  a  nonsuit,  nor  was  that  r«ult  one  which  could  be  upheld ; 
but  a  judgment  for  the  defendant  upon  the  merits  was  quite  author- 
ized. Nothing  in  the  record  negatives  the  theory  that  the  judgment 
rendered  was  upon  the  merits.  The  opinion  of  the  justice  is  not  a 
part  of  the  record,  which  may  be  used  for  the  purpose  of  reversing 
an  apparently  correct  judgment;  and,  indeed,  the  opinion  which  is 
annexed  to  the  return,  while  referring  to  a  "dismissal"  for  "failure 
of  proof,"  discloses  that  the  justice  did  weigh  the  evidence,  as  it  was 
his  duty  to  do,  when  both  sides  rested.  The  cases  referred  to  by 
counsel  (Egyptian  Co.  v.  Comisky,  40  Misc.  Rep.  236,  81  N.  Y.  Supp. 
673 ;  Degnario  v.  -Sire,  34  Misc.  Rep.  163,  68  N.  Y.  Supp.  789)  cer- 
tainly do  not  hold  that,  where  the  defendant  rests  upon  the  plaintiff's 
proofs,  a  judgment  for  the  defendant  must  be  without  prejudice  to  a 
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new  action;  and  section  S48  of  the  Mumcipal  Court  act  (X^ws  1902, 
1661,  c.  580)  bears  no  such  construction. 
The  judgment  should  be  affirmed,  with  costs. 

GILDERSLEEVE,  P.  J.,  concun, 

MacLEAN,  J.  (dissenting).  The  phiintiff,  testifying  that  on  No- 
vember 6,  1906,  in  Harrisburg,  Pa.,  he  delivered  a  paocage,  contain- 
ing old  gold  and  silver,  and  addressed  to  himself,  to  a  passer-by,  a 
driver  who  had  "Adams  Express  Company"  on  his  cap,  the  same  name 
being  on  his  wagon,  and  that  the  driver  gave  him  a  receipt  and  put 
the  package  into  the  wagon ;  that  he  lost  the  receipt,  but  got  a  copy 
from  a  man  behind  the  counter  of  an  office  in  Harrisburg,  on  the  win- 
dow of  which  was  "Adams  Express  Company,  in  big  letters,"  a  copy, 
introduced  in  evidence,  on  a  partly  iH*inted  form,  apparently  of  that 
onnpany,  bearing  date  of  November  6,  1906,  and  addressed  to  S. 
Berlin,  from  Harrisburg  to  New  York,  established,  it  would  seem,  a 
prima  facie  case,  because  counsel  conceded  the  value  of  the  package, 
provided  its  delivery  was  proven.  The  defendant,  resting  without  the 
introduction  of  any  evidence  in  refutation,  was  not  entitled  to  a  non- 
suit; much  less  a  judgment  upon  the  merits. 

The  judgment  should  therdore  be  reversedj  and  ordered  back  for 
a  new  triaL 


WBCSmOliai  et  aL  r.  BOSBNBBRG  et  aL 
(Bapraine  Oourt;  AppellatB  Tenn.  Mardi  B,  190a> 

1.  JvxM3iaiiT— GonoLvairairan  of  Amudxo&tioii— Maixku  OoNOLnoxD— Is- 

mxEs  ov  Pludiho. 

A  JndKment  for  the  {dalntUEs  In  a  prerloos  action  for  Berrlces  In  dye- 
ing sklnSk  l8  a  bar  to  a  ■abBeqnent  action  against  them  by  the  defend- 
ants therein  for  damagea  for  n^llgoiee  In  dyeing  tiie  skiiu^  since  the 
care  used  In  doing  the  woik  was  an  donent  in  Uie  daim  fbr  tbe  value  of 
the  services. 

[Bd.  Note.— For  cam  In  point;  aee  Cent  Dig.  voL  W,  Judgment  H 

12S4-12f>8.] 

2,  Same— JuDomma  GonoLTTsm— Judoicxnt  on  Default. 

A  prior  Judgment  by  default  may  operate  as  a  bar  to  a  snbseqn^it 
action. 

[Ed.  Note.— B^r  cases  In  point  see  Cent  Dig.  vol.  90,  Jadgment,  9  1012.} 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Joseph  Weisinger  and  another  against  Jose[^  Rosenberg 
and  another.  From  a  judgment  for  plaintiffs,  defendants  appeal. 
Judgment  reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and  Mao- 
I*EAN,JJ. 

Bennett  E.  Siegelstetn,  for  appellants. 
Louis  J.  Frey,  for  respondents. 
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BISCHOFF,  J.  The  plaintiffs'  recovery  of  damages  for  the  de- 
fendants* negligence  in  the  perf<Hinance  of  work  upon  skins  delivered 
to  the  latter  to  be  dyed  proceeded  upon  a  disregard  of  the  legal  effect 
of  a  judgment  recovered  by  the  defendants  against  the  plaintiffs  in 
the  Municipal  Court  for  the  Fourteenth  district  for  the  value  of  the 
services  performed.  Necessarily  the  use  of  reasonable  care  in  the  per- 
formance of  the  work  was  an  element  involved  in  the  claim  for  the 
value  of  die  services,  and  the  judgment  could  not  have  been  rendered 
consistently  with  the  state  of  facts  upon  which  the  plaintiffs*  present 
cause  of  action  is  based.  That  under  such  circumstances  the  judg- 
ment for  the  value  of  the  services  is  a  bar  to  a  suit  for  negligence,  and 
that  the  effect  is  the  same  although  the  earlier  recovery  was  upcxi  de- 
fault, has  been  settled  by  authority.  Blair  v.  Bartlett,  75  N.  Y.  160,  31 
Am.  Rep.  456.   Pray  v.  Hegeman,  98  N.  Y.  861,  368. 

The  judgment  must  be  reversed,  and,  since  the  cause  of  action  can- 
not, in  any  aspect  of  the  proof,  be  saved  from  the  conclusive  effect  of 
the  former  adjudication,  a  new  trial  is  not  ordered. 

Judgment  reversed,  with  costs.  All  concur. 


OSCAR  a  ft  HERBERT  V.  DIED  v.  HAIOHT. 
(BopreiiM  Court;  Appellate  Term.  Manft  5t  1908.) 
L  DnimraB— taLr-SavxHo  Dbol&batioh— Bbokbu— Aonom  worn  Oaaam- 

UTIOH. 

In  an  aetkm  tor  ctBumtoilona  1^  a  real  estate  broker  m  a  contract  un- 
der whldi  It  bad  earned  Its  commlnbHii  when  the  emitract  of  sale  waa 
signed,  d^endant^  eelt-savlng  declaratlm  that  the  pSTmsnt  €t  caninls- 
slons  was  to  await  the  deltvery  ot  the  deed  was  of  no  effect 

[Ed.  Nots^For  cases  In  point;  see  Cent  Dl|^  TtiL  20t  Drldsocfc  H  1068- 

X  Saus— ADlQBSIOnS. 

la  an  action  by  a  real  estate  broker  fm  commlisloiis,  defendantfs  ad- 
mlSBlott  that  plaintiff  procured  the  sale,  as  expressed  In  tbe  cod  tract  be- 
tween the  vendor  and  purchaser,  was  evidence  for  plaintiff. 

[Ed.  Note.— For  cases  in  point  aee  Cent  Dig.  voL  20,  BvidflDce,  U  78B- 
80S.] 

MacLean,  J.,  dlssentlns. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Oscar  D.  &  Herbert  V.  Dike  against  George  W.  Haight 
Judgment  for  plaintiff,  and  defendant  app^s.  Affirmed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

Andrew  F.  Murray,  for  appellant. 

Oakes  &  Van  Amringe  (Charles  Oakes,  of  counsel),  for  respond- 
ent 

BISCHOFF,  J,  The  plaintiff  earned  its  commissions,  as  broker, 
when  the  contract  of  sale  was  signed ;  and  the  justice  properly  deter- 
mined that  this  corporation  was  the  procuring  cause  of  the  sale.  The 
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defendant's  self-serving  declaration  that  the  payment  of  commissions 
was  to  await  the  delivery  of  the  deed  had,  of  cotirse,  no  effect  upon 
the  actual  agreement  under  which  the  broker  was  employed,  for  the 
purposes  of  the  issue  between  these  parties ;  but  the  admission  of  the 
fact  that  this  broker  did  procure  the  sale,  as  expressed  in  the  con- 
tract between  vendor  and  purchaser,  was  evidence  for  the  plaintiff. 
Whether  the  defendant  might  have  established  a  defense  of  deceit  in 
the  procurement  of  his  acceptance  of  the  purchaser  is  not  a  question 
before  us,  since  no  such  issue  was  presented  to  the  court  below. 
The  judgment  should  be  affirmed,  with  costs. 

GILDERSLEEVE,  P.  J.,  oonctin. 

MacLEAN,  J.  (dissenting).  Overpassing  certain  representations 
made  to  the  defendant  by  way  of  inducement,  if  not  fraudulent,  still 
irreconcilable  with  the  facts,  there  go  against  sustaining  the  recovery 
awarded  to  the  plaintiff,  which — for  Dike  &  Bro.  is  a  corporation — 
•complains  for  a  commission  for  procuring  a  purchaser  who  was  ready 
and  able  to  purchase  at  the  terms  agreed  upon,  to  wit,  John  C.  Maxi- 
mos,  between  whom  and  the  defendant  a  contract  in  writing,  duly 
signed  and  sealed,  was  entered  into,  three  things :  (1)  As  found  by 
the  learned  trial  justice,  Maximos  did  not  purctuise  die  property,  but 
■(if  anybody)  one  Mitchell  A.  C.  Levy  did;  (2)  Maximos,  whose  name 
was  written  upon  the  "contract,"  had  no  knowledge  of  the  matter,  and 
had  neither  readiness  nor  ability  to  purchase ;  and  (3)  the  "contract" 
put  in  evidence  by  the  plaintiff  had  therein  this : 

"Oscar  D.  Dike  &  Bzo.,  whom  commlsBlou  are  to  be  paid  at  tbe  delivery 
•of  this  deed,  are  tbe  brokOTs  wbo  brongbt  about  tbU  ule." 

But  the  deed  has  not  been  delivered,  and  the  transaction  is  the 
subject  of  a  pending  action  upon  an  objection  of  an  erroneous  (te- 
^cription,  due,  it  would  seem,  rather  more  than  to  anybody  else,  to  the 
Mr,  Dike  who  read  the  proposed  contract  in  its  comparison  with  a 
prior  deed. 

The  judgment  should  be  reversed,  with  costs. 


RIOHTBERa  V.  CARI/rON. 
(Snpreme  Court.  Appellate  Term.  March  6,  1806.) 

Bbokehs— CoHPinsATioii  noH  Both  Pabtixs. 

Where  the  Bgsnt  for  leasInK  premises  admitted  that  he  was  aeektng 
oommlBBlonfl  from  both  the  lessor  aud  tbe  lessee,  he  camiot  recover  oimi* 
pensatloD  trom  the  lessor,  whether  he  effected  a  lease  or  not 

[Ed.  Not&r-ta  cases  in  point,  see  Cent  Dig.  vid.  8;  Bntes,  n  S2-51.] 

Appeal  from  Mtmicipal  Courf,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  William  Richtberg  against  John  Carlton.  From  a  judg- 
ment dismissing  the  complaint,  plaintiff  appeals.  AfHrmed. 

Argued  before  GILDERSLEEVE.  P.  J.,  and  BISCHOPP  and 
MacLEAN,  JJ. 
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PoUak  &  Deutsch,  for  appellant 
Robert  W.  Todd,  for  respondent  • 

MacLEAN,  J.  In  view  of  the  testimony  of  the  pldntiflF  in  this 
action  to  recover  for  services  claimed  to  have  been  rendered,  upoif 
request,  to  the  defendant,  and  as  the  procuring  cause  of  a  leasing  by 
the  defendant  to  one  Dempsey  of  certain  premises,  it  is  quite  im- 
material whether  he  did  or  did  not  effect  the  leasing,  because  on  his 
own  showing  he  was  at  one  nonce  trying  to  play  inconsistent  roles, 
secretly  to  serve  with  fairness  two  employers  whose  respective  inter- 
ests were  irreconcilable — the  one's  to  hire  on  the  lowest  possible 
terms,  and  the  other's  to  lease  for  the  best  obtjunable  price ;  for  he 
testified  that  he  was  looking  for  commissions  from  both  parties,  th&t 
he  was  trying  to  serve  both,  trying  to  get  the  most  he  could  for  the 
lessor  and  to  get  the  lessor  down  as  he  could  for  the  lessee,  and  that 
he  never  told  the  defendant  that  he  was  representing  the  lessor.  The 
judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 

BISCHOFF,  J.,  concurs.  GILDERSLEEVE,  P.  J.,  concurs  in 
the  result 


PURCBIXi  T.  UNION  RT.  GO. 
(Snpreme  Ooort,  Appelate  Term.  Mardi  5,  1908.) 

SmVT  RA.ILBOADB— BxaUUTIOn  ARD  OPKBATION— AonONB  VOB  IffJUBISS— IN- 
BTBDOTIONB. 

In  an  action  for  Injuries  in  being  struck  by  a  car  while  crossing  defend- 
ant's track,  an  instruction  that  "wb^  one  attempts  to  cross  the  track* 
of  a  street  car,  and  has  approached  the  track  at  such  a  distance  from  the 
approaching  car  that  he  has  reasonable  ground  to  sappose  that  he  will 
be  able  to  cross  the  trade,  it  Is  the  duty  of  the  rtreet  car  driver  to  give 
him  a  reaaooable  of^ortnnlty  to  cross,  and  If  for  that  purpose  It  la  nec- 
easaiy  tot  him  to  stop  his  car  for  a  time,  it  is  his  du^  to  do  so,"  and 
that  the  Jury  must  determine  whether,  when  be  approached  the  traiA. 
the  car  was  SQcb  a  distance  away  as  led  him  to  belike  that  he  conld 
cross  in  safety,  and  that  If  be  did  not  so  believe  .be  could  not  recover, 
"because  be  accepted  himself  the  risk  he  then  took,"  was  erroneous,  In- 
asmuch as  it  largely  left  the  standard  of  the  motorman's  care  to  the  ap- 
prehension of  plaintiff,  who  had  no  more  right  to  Indulge  the  assumption 
that  the  motorman  would  stop  than  the  motormaa  that  plaintiff  would 
keep  out  of  the  way  of  the  car. 

Appeal  from  City  Court  of  New  York. 

Action  by  William  L.  Purcell  agjainst  the  Union  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  and  an  order  denying  a  new 
trial,  defendant  appeals.   Reversed,  and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

Anthony  J.  Ernest,  for  appellant. 
Joseph  H.  Radigan,  for  respondent. 

MacLEAN,  J.  Upon  the  evidence  alone,  one  passenger  support- 
ing the  testimony  of  the  plaintiff,  and  the  conductor  and  another  pas- 
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MtagfT,  m  woman,  that  of  the  motorman,  the  jury  might  have  re- 
solved the  questions  of  fact  dther  way,  and  found  a  verdict  not  here 
to  be  disturbed,  notwithstanding  some  inconsistencies  on  the  plain- 
tiff's part  respecting  points  of  the  compass  and  the  direction  in  which 
he  had  been  and  was  driving  before  and  at  the  time  of  the  collision. 
One  important  exception,  however,  was  taken  to  the  charge  of  the 
learned  trial  justice,  who  said : 

"Nov,  wbat  Is  tbe  law  applicable  to  Oils  canT  The  law  says  that  when 
one  attempts  to  cioss  the  tracks  of  a  street  car,  and  has  approached  the 
t^Bck  at  such  a  distance  from  the  approaching  car  that  he  has  reasonable 
ground  to  suppose  that  he  will  be  able  to  cross  the  track.  It  Is  the  duty  of  the 
street  car  driver  to  give  him  a  reasonable  opportunity  to  cross,  and  If  for 
that  purpose  It  la  necessary  for  him  to  stop  lUs  car  for  a  time  It  Is  his  doty 
to  do  80." 

That  was  an  objectionable  assertion,  inasmuch  as  it  largely  left 
the  standard  of  the  motorman's  care  (the  ordinary  care  of  an  ordi- 
narily prudent  man)  to  the  apprehension  of  the  plaintiff — an  incorrect 
standard.  Fact  it  is  that  almost  these  very  words  can  be  found  in 
an  opinion  in  the  court  of  next  resort,  based,  according  to  the  ac- 
companying citation,  upon  an  earlier  opinion  in  another  case  con- 
taining an  outburst  of  aphorisms  or  colloquial  commonplaces,  which, 
bearing  the  hallmark  of  an  appellate  court,  have  since  been  fervidly 
repeated  to  jturies  in  street  crossing  cases.  These  words  do  not  ex- 
press the  law — the  law  applicable  to  the  case  at  bar.  Furthermore, 
as  if  to  imi>ress  upon  the  junr  the  signal  importance  of  the  plain- 
tiff's reasoning,  the  court  adcted: 

"But  I  say  to  yon,  gentlemen,  right  here,  that  the  Inverse  of  that  rule  or 
prt^OBltloQ  Is  eqoally  true.  Yon  have  got  to  determine,  aasumlng  the  tnith- 
falness  of  the  statements  given  to  yon  by  the  plaintiff  and  his  witnesses,  wben 
he  approached  that  track  in  his  effort  to  cross  It,  whether  that  car  was  sudi 
a  distance  away  from  him  as  led  him  to  believe  that  be  conld  get  over  the 
track  in  mtety.  If  he  did  not,  he  could  not  reoovw,  because  he  accepted 
himself  the  risk  he  then  to<^" 

This  addition  was  not  curative.  This  accentuated  the  instruction 
foregoing,  and  left  out  the  mutuality  of  their  respective  obligations. 
Even  if  the  plaintiff  had  reasonable  ground  (ground  reasonably)  to 
suppose,  he  might  not  heedlessly  proceed  under  circumstances  obvi- 
ously perilous.  Such  accentuation  of  the  motorman's  pbligation  to 
exercise  care  to  avoid  a  collisicm  by  making  it  his  duty  to  stop  when 
the  plaintiff  by  his  reasonable  ground  allowed  an  inference,  almost 
naturally,  that  the  plaintiff  might  rely  upon  the  motorman  stopping. 
That  is  not  the  law,  nor  is  it  the  unwritten  rule  of  the  road,  both  of 
which  require  active  care  on  the  part  of  the  individual  in  charge  of 
the  vehicle,  horsed  or  horseless.  The  plaintiff  had  no  more  right  to 
indulge  the  assumption  that  the  motorman  would  stop  than  the  mo- 
torman that  the  driver  would  keep  out  of  the  way  of  the  car.  Thomp- 
son V.  Met.  St.  Ry.  Co.,  89  App.  Div.  11,  13,  86^  N.  Y.  Supp.  18l. 
For  this  erroneous  laying  down  of  the  law,  the  judgment  must  be 
reversed. 

It  may  be  added,  while  there  is  no  tariff  for  injuries,  that  according 
to  the  compensation  roughly  deducible  from  verdicts  the  present  is  at 
least  more  than  double  the  damage  ordinarily  awarded,  particularly 
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as  from  the  plaintifiTs  active  exercise  of  his  calling  he  has  presumably 
recovered  his  good  form,  and  keeps  it  by  regular,  unless  something 
too  sedentary,  exposure  in  the  open  air. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  abide  the 
event. 

BISCHOFF,  J.  I  concur  in  the  reversal  of  this  judgment  for  er- 
ror in  the  charge.  The  language,  taken  by  the  trial  court  from  the 
opinion  rendered  in  Lawson  v.  Union  Ry.  Co.,  40  App.  Div.  312,  67 
N.  Y.  Supp.  997,  was  evidently  used  by  Mr.  Justice  Rumsey,  not  as 
a  complete  statement  of  the  relative  rights  and  duties  of  the  opera- 
tors of  cars  and  of  persons  crossing  the  tracks,  but  simply  as  bearing 
upon  the  matter  of  contributory  negligence.  That  this  was  the  mean- 
ing of  the  court,  and  that  there  was  no  intention  to  depart  from  the 
well-settled  rules  of  law  applicable  to  the  subject,  is  rendered  quite 
clear  from  the  case  cited  by  the  writer  of  the  of)inion  (Kennedy  v. 
Railroad  Co.,  31  App.  Div.  30.  52  N.  Y.  Supp.  5B1)  as  authority  for 
the  proposition  stated.  The  words  thus  used  by  the  Appellate  Di- 
vision, when  employed  verbatim  for  an  instruction  to  the  jury  in  the 
case  at  bar,  necessarily  prejudiced  the  defendant,  since  the  fact  of 
the  operation  of  the  plaintiff's  mind  as  to  the  reasonableness  of  his 
attempt  to  cross  the  track  was  made  to  measure  the  duty  of  the 
defendant's  servant,  whetho*  the  latter  had  reasonable  ground  to 
expect  the  attempt  or  not. 

Judgment  reversed,  and  new  tzial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

GILDERSLEEVE,  F.  J.,  concurs. 


OALIiHAN  T.  BRUCEENFELD. 
(Snprenie  Court,  Appellate  Term.   March  5,  1906.) 

1.  WiTnEBBE»— RBrsniHiNO  Heuobt— MncoBAnDuic. 

It  Is  error,  In  an  action  for  goods  sold  and  delivered,  to  allow  a  wit- 
ness, who  claima  to  have  made  the  Bales,  to  testify  from  a  statement  of 
account,  not  made  by  him  and  apparently  never  seen  by  him  bef<ne.  which 
contained  aome  two  dozen  debltfl,  "To  iMae.,"  mere  asaertlmis  of  som- 
maries  of  divers  dates,  withont  Instancing  any  articles,  qaantltleB,  or 
prices;  tw,  while  asserting  the  paper  refreshed  his  memory  and  that  at 
various  times  dnring  two  months  he  sold  to  defendant  hats  of  different 
styles  and  all  of  different  prices,  not  describing  a  single  article,  naming 
a  price,  or  giving  the  date  of  any  bill,  but  merely  stating  the  value  of 
the  amount  of  goods  sold  by  him  to  defendant  during  said  two  months  to 
be  a  certain  amount. 

[Ed.  Note^For  cases  In  pcdnt,  ne  Cent  Dig.  toL  fiO,  Witnesses.  H 
874r-S82.] 

2.  Sales— Action  roa  Pbicb— Evidbitck  or  Sau  and  Delivebt. 

B^rldence  in  an  action  for  goods  sold  and  delivered  heM  Insufficient  to 
show  that  the  sale  and  delivery  was  to  defendant 

Appeal  from  Municinal  Court.  Borough  of  Manhattan,  Twelfth  Dis- 
trict 
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Action  by  Carl  Callman  against  Israel  Bruckenfeld.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 'ordered. 
Argued  before  GILDERSLEEVE.  P.  J.,  and  BISCHOFF  and 

MacLEAN,  JJ. 

Michael  Kaufman,  for  appellant 
Nathan  G.  Goldberger,  for  re^xmdent. 

MacLEAN,  J.  To  prove  sales  and  deliveries  in  this  action  for  a 
balance  of  $60.75  for  goods  sold  and  delivered  in  October  and  Novem- 
ber, 1906,  the  plaintiff  put  on  two  witnesses.  One  Samuels,  a  sales- 
man, testified  that  the  defendant  came  to  him  in  April  to  buy  goods, 
was  a  cash  customer,  ocmtinued  to  pay  cash  up  to  October,  when  he 
became  a  cliarge  customer  from  October  3d  to  November  30tfa;  that 
he  sold  him  ladies'  hats,  different  styles,  all  different  prices;  tlmt  he 
E^eed  upon  a  price  according  to  the  styles,  and  without  describing  a 
single  article,  naming  a  price  or  prices,  or  giving  the  date  of  any  bill ; 
but,  asserting  that  a  paper  refreshed  his  memory  as  to  the  transactions 
he  had  had  with  the  defendant,  baldly  stated  that  the  value  of  the 
amount  of  goods  sold  by  him  to  the  defendant  between  October  3  and 
Norember  30,  1906,  was  $446.61,  upon  which  credits  were  given  of 
$313.  The  paper  used  for  refreshment  was  a  statement  of  account, 
not  made  by  Ae  witness  and  apparently  never  seen  by  him  before, 
handed  hhn  on  the  trial  by  counsd,  who  had  gotten  it  from  the  plain- 
tiff's place  of  business.  It  was  dated  June  14.  1907,  and  contained 
somt  two  dozens  debits,  "To  Mdse.,"  mere  assertions  of  summaries,  of 
divers  dates  in  October  and  November,  without  instancing  any  arti- 
cles, quantities,  or  prices. 

It  is  not  to  be  assumed,  for  the  purpose  of  uphcrfdii^  this  judgment^ 
that  the  plaintiff  testified  from  his  recollection,  unaidra  by  die  memo- 
randum. It  was  error  to  allow  him  to  testify  therefrom.  Dwight  v. 
Cutting,  91  Hun,  38,  42,  36  N.  Y.  Supp.  99.  It  was  not  a  writing 
within  tiie  three  cases  of  refreshing  memory:  (1)  Where  the  memory 
of  the  witness  is  actually  revived  by  the  writing,  and  he  can  testify 
in  reality  from  memory;  (2)  where  the  witness,  referring  to  the  writ- 
ing, remembers  that  he  made  or  saw  the  writing  when  the  facts  were 
fresh  in  his  mind,  and  that  it  then  stated  the  facts  correctly;  and  (3) 
where  the  witness  does  not  remember  having  seen  the  writing  before, 
yet,  from  his  handwriting  therein,  signature,  contents,  or  botii,  is  en- 
abled to  testify  as  to  its  genuineness  and  correctness.  The  same  wit- 
ness said  the  goods  had  been  delivered,  to  his  own  knowledge,  but 
later  admitted  that  his  knowledge,  so  called,  was  of  receipts,  signatures 
to  17  of  which  he  declared  to  be  genuine  from  his  acquaintance  witfi 
the  defendant's  signature.  The  porter  who  made  the  deliveries  would 
say  that  but  8  of  the  receipts  were  signed  by  the  defendant,  and  de- 
clared the  rest  were  hy  a  young  man  in  the  place.  The  plaintiff  rest- 
ii^  upon  such  precarious  proof,  largely  received  over  the  objections 
and  exceptions  of  the  defendant,  a  moti(»i  to  dismiss  was  denied,  er- 
roneously. 

The  defendant  himself  testified  that  he  did  not  know  Samuels,  that 
none  of  the  signatures  were  his  own,  that  he  had  bought  no  goods 
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of  the  plaintiff  since  July,  when  he  had  'disposed  of  his  business  to  his 
son-in-law,  one  Hyman  Relkin,  who  conducted  it  at  the  same  place, 
51  Norfolk  street.  Relkin  corroborated  this  in  detail,  and  said  that 
he  had  gcme  into  bankruptcy.  He  testified,  also,  that  the  goods  had 
been  sold  to  himself,  and  exhibited  an  earlier  statement  <x  account, 
made  out  to  himself,  dated  January  2,  1907,  in  which  two  items, 
"Account  rendered,"  one  for  Octobfcr  and  one  for  November,  amount- 
ed to  identically  the  same  as  the  sum  of  the  debits  in  the  statement  of 
alleged  sales  to  the  defendant,  less  acknowledged  credits  for  goods 
returned  and  one  payment  of  $200.  Relkin  also  produced  his  dieck, 
dated  December  1st,  indorsed  by  the  plaintiff,  for  $200,  the  amount 
credited  on  each  statement  as  of  December  4th.  The  two  statements  of 
account  returned  as  exhibits  on  this  appeal,  that  to  Relkin  dated  Jan- 
uary 2d,  and  that  used  for  refreshment  by  Samuels,  <hited  Tune  14th, 
are  in  the  same  handwriting.  Both  were  recognized  by  Samuels  as 
onning  from  the  house  of  Callman.  The  contradiction  and  coinci- 
dences of  the  two  statements  of  account  do  not  seem  to  have  been  call- 
ed to  the  attention  of  the  learned  trial  justice,  nor  are  they  indicated 
clearly  upon  the  brief.  The  exact  tallying  in  amounts  and  details  of 
the  statement  rendered  to  Relkin  in  the  ordinary  course  of  business,  as 
noted  at  the  foot,  with  the  statement  made  out  in  the  name  of  the  de- 
fendant months  later,  is  circumstantial  evidence  that  Relkin,  and  not 
Bruckenfeld,  was  the  real  debtor,  too  c(^:ent  to  be  countervailed  by 
the  assertions  of  the  salesman,  Samuds,  even  without  the  denials  of 
the  defendant  that  he  ever  had  a  charge  account  with  the  plaintiff,  or 
had  dealt  with  him  after  July,  and  the  testimony  of  Relkin  that  the 
goods  in  question  had  been  sold  to  him  under  a  direct  credit  given  by 
the  plaintiff  himself.  The  judgment  is  contrary  to  the  evidence,  and 
should  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event  AU  concur. 


POBPKiaLIA  T.  BflJAM. 
(Supreme  Court,  Appellate  Term.   Marcb  S,  1906.) 

1.  Mdnicipal  Oobporatioks— Stbebts— Use  as  Hiohwat— NBOueniOB— Peb- 

80NS  lilABLE— SurriOIENOT  OV  EIVIDBnCE. 

The  testimony  of  a  witness  that  "I  saw  tbe  wagon  with  the  name  'Beam. 
881  Lafayette  Street.*"  Is  Insufficient  to  Identify  Walter  Beam  as  the 
owner  of  siu^  wagon,  which  Injured  plaintiff  while  being  drawn  by  a 
horse  running  without  a  drlrer. 

2.  TUAL— DIB1CIBSAI>-ETIDBKCE  to  iDKimfT  DETENOAnT. 

Where  plaintiff  sued  for  Injuries,  and  failed  In  the  erldence  to  connect 
defendant  therewith,  a  motion  to  dismiss  should  be  granted. 

[Ed.  Note^For  cases  In  point,  see  Cent  Dig.  toI.  46.  Trial,  SS  332,  333.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Acticm  for  personal  injuries  by  George  Porpeglia  against  Walter 
Beam;  the  name  "Walter"  being  fictitious,  and  tiie  real  first  name 
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being  unknown  to  plaintiff.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

Frank  V.  Johnson  (Harry  S.  Austin,  of  counsel),  for  appellant 
Aaron  Morris,  for  respondent. 

PER  CURIAM.  Assuming  that  his  own  and  his  witnesses'  testi- 
mony that  the  plaintiff  and  his  push  cart  were  injured  by  being  run 
into  by  a  wagon  drawn  by  a  horse  running  fast  and  without  a  driver 
makes  out  a  case,  prima  facie  (Pearl  v.  Macaulay,  6  App.  Div.  70,  39 
N.  Y.  Supp.  473),  against  the  provable  owner,  the  testinKMiy  of  a  wit- 
ness, "I  saw  the  wagon  with  the  name  'Beam,  331  Lafayette  Street,' " 
is  insufficient  to  identify  as  owner  Walter  Beam,  who,  having  been 
served  with  a  summons,  through  counsel  appeared  and  cross-examined 
the  witnesses,  but  gave  no  evidence,  and  was  not  identified  as  hav- 
ing a  horse  or  wagon,  business,  or  place  of  business.  Having  the 
means  to  learn  the  facts  in  this  respect  by  inquiry,  perhaps  by  examina- 
ti(ni  of  the  person  served,  or  some  person  occupied  at  the  address  men- 
tioned, and  not  presenting  to  the  court  anything  to  connect  the  per- 
son served  witii  the  alleged  accident^  the  motion  to  dismiss  should  have 
been  granted. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event 


JACKSON  V.  PATEBNO. 
(Bapreme  Oonrt,  Awellate  Term.  Febmarj  19^  100&) 

1.  Landlobd  akd  Tenant— Brjotmint  ow  Pbwbbs— Hbatiiio  APAmnRT— 

DuTT  or  Landlord. 

In  the  absence  of  an  express  agreement  by  the  lessor  to  supply  heat  to 
an  apartment  his  duty  to  do  so  may  be  Implied  from  the  covenant  of  quiet 
enjoyment,  where  the  means  of  supplying  heat  are  ezcInslTely  under  his 
control. 

2,  Same— "Stictxom  or  nn  Tbnaitt.** 

An  "eviction  of  the  tenant"  exists  when  the  landlord  In  any  manner 
deprives  the  tenant  of  the  whole  or  a  sobstantial  part  of  tin  leased 
premises. 

[Ed.  Note.— For  cases  In  point,  see  Oeitt  Dig.  vol.  82,  landlord  and 
Tenant;  |  691. 

For  other  definitions,  see  Words  and  Phrases,  voL  8*  pp.  2S1S-2521.1 

8.  Sauk— "CoNSTBUOTXVE  Bvicixon." 

A  "oonstraetive  eviction"  exists  where  the  physical  expulsion  of  the 
tenant  is  not  footed,  but  the  acts  of  the  landlord  so  interfere  with  the 
benefidal  enjoymoit  of  the  premises  as  to  necessitate  an  abandonmoit 
thereto. 

[Ed.  Note.— For  eases  In  point,  see  Cent.  Dig.  vol.  32,  Landlord  and 
Tenant,  H  685-700. 
For  other  definitions,  see  Words  and  Phrases,  vol.  2,  p.  1470.] 
10fiK.Y.S.— 68 
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4.  Sak>— "Pabtial  OB  Total  Bvionon." 

A  "total  eviction"  exists  where  tbe  toiant  Is  de^Ted  of  the  wbole  of 
tbe  premises  leased,  and  It  Is  "partial"  wben  the  touint  Is  depciTed  of  a 
substantial  part  of  the  pranlstis. 

[Ed.  Note.~-For  other  d^nltUms,  see  Words  and  Phrases,  toL  8,  pp^ 

251T-.2S21.] 
5b  Saux. 

A  tenant  of  an  apartmoit  the  means  for  heattng  which  are  exdnslT^ 
nnder  the  control  of  the  landlord,  where  there  Is  a  fallnre  to  furnish  ade- 
quate beat  such  as  to  Jnstl^  the  tenant  In  abandcnilng  tbe  premises, 
cannot  remain  in  the  possession  of  tbe  apartment  and  recoT^  damages 
from  tbe  landlord.  In  the  absence  of  a  qwdflc  agreemoit  on  the  part  at 
tbe  landlord  to  snppljr  adequate  beat 

6b  Sau— Bbbagb  or  Lbasb^Rbuidt  or  Tehamt. 

Where  a  lease  of  an  apartment  stipulates  tbat  the  landlord  will  for- 
nlah  an  adequate  supply  of  beat,  tbe  tenant  may  xecorer  any  damages 
resulting  from  a  breach  of  such  stlpulatkKL 

T.  Sau. 

Where  tbe  lease  of  an  apartment  Is  silent  as  to  tbe  supply  of  beat, 
bnt  the  duty  of  the  landlord  to  furnish  heat  Is  implied,  on  failure  of  tbe 
landlord  to  supply  adequate  heat  the  tenant  may  refnse  to  pay  rmt  and 
remove  from  the  premises. 

Appeal  from  Mtmidpal  Court,  Borotigfa  of  Manhattan,  Twelfdi 
Distnct 

Acti<m  by  Lawrence  S.  Jackson  against  Caroline  T.  Patemo.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Reversed. 

Argued  before  GILDERSLEEV^  P.  J.,  and  SEABURY  and 
GERARD,  JJ. 

S.  Rosenbaum  (Peter  Lowenfeld,  of  counsel),  for  a[q>ellant. 
Kidder,  Melcher  &  Ayres,  for  respondeat 

SEABURY,  J.  The  defendant  leased  to  tiie  plaintiff  a  private  dwell- 
ing apartment  for  a  term  of  6^  months  by  a  written  lease.  The  plain- 
tiff seeks  in  this  action  to  recover  damages  from  the  defendant  for  the 
failure  to  adequately  heat  the  apartment  from  November  15,  1906, 
to  March  1,  1907.  The  plaintiff  paid  the  rent  for  the  apartment 
and  remained  in  possession  of  it  up  to  the  date  of  the  trial  There 
were  radiators  in  the  apartment  demised,  and  the  supply  and  regula- 
iion  of  the  heat  fumisl^d  this  apartment  were  exclusively  under  the 
contnd  of  the  defendant  Hie  evidence  conclusively  proves  that  dur^ 
ing  the  time  referred  to  several  of  the  nxHns  in  the  apartment  were 
uncomfortable  by  reason  of  being  insufficiently  heated,  and  that  re- 
peated demands  made  upon  the  defendant  to  remedy  this  situation 
failed  to  produce  any  improvement  in  this  respect  The  learned  jus- 
tice who  tried  UbiB  case  has  found  as  a  fact: 

"^niat  an  Inadequate  supply  of  beat  was  famished  by  the  landlord,  and  that 
the  tenant  would  have  been  justified  in  moving  out  ot  the  premises  and  claim- 
ing a  constructive  eviction." 

The  evidence  abundantly  sustains  this  finding.  The  lease,  under 
which  the  plaintiff  held  the  apartment,  contained  no  provision  in 
reference  to  supplying  the  apartment  with  heat.  The  learned  court 
below  held  diat  an  adequate  supply  of  heat  constituted  an  integral  part 
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of  the  covenant  that  during  the  term  the  tenant  may  quietly  have,  hold, 
and  enjoy  the  premises,  and  that  the  failure  of  the  landlord  to  furnish 
an  adequate  supply  of  heat  constituted  an  actual  eviction  frcan  a  sub- 
stantial part  of  the  premises  demised,  and  awarded  judgment  in  favor 
of  the  plaintiff.  This  appeal  from  that  judgment  presents  for  deci- 
sion the  question  as  to  whether  a  tenant  of  an  apartment,  the  means 
ioT  beating  which  are  exdusively  under  the  control  of  the  landlord*, 
may  remain  in  possession  of  the  apartment  and  recover  damages  from. 
the  landlord,  when  the  failure  to  furnish .  adequate  heat  was  such  as 
to  have  justified  the  tenant  in  abandoning  the  premises.  This  ques- 
tion resolves  itself,  as  the  trial  justice  clearly  appreciated,  into  the  ques- 
tion whether  the  failure  to  supply  adequate  heat,  under  the  circum- 
stances stated,  constitutes  an  actual  partial  eviction  of  the  premises 
<lemised. 

There  are  many  cases  which  uphold  the  right  of  a  tenant  in  posses- 
sion to  maintain  an  independent  cause  of  action  against  the  landlord, 
or  to  counterclaim,  in  an  action  which  the  landlord  brings  against 
him,  for  damages  for  the  failure  to  supply  heat,  when  there  is  some 
specific  covenant  in  the  lease,  other  than  the  mere  oivenant  of  quiet 
enjoyment  which  obligates  the  landlord  to  supply  heat.  Elwood  v.  For- 
kel,  35  Hun,  202 ;  Myers  v.  Bums,  36  N.  Y.  269 ;  Cook  v.  Soule,  66 
N.  Y.  420;  Walker  v.  Shoemaker,  4  Hun,  679 ;  Borchardt  v.  Parker 
(App.  Term,  Feb.  1908)  108  N.  Y.  Supp.  686.  The  right  of  the  ten- 
ant in  all  these  cases  is  based  upon  the  special  covenant  or  agreement 
on  the  part  of  the  landlord,  which  is  contamed  in  the  lease.  These 
cases  rest  upon  a  different  foundation  from  that  of  the  case  now  under 
c(»isideration,  and  furnish  no  guide  in  the  dedsiCHi  of  this  case.  In 
the  absence  of  any  express  agreement  on  the  part  of  the  lessor  to  sup- 
ply heat,  his  duty  to  furnish  adequate  heat  may  be  implied  from  the 
covenant  of  quiet  enjo3mrient,  when  the  means  of  suK>lying  heat  to 
an  apartment  in  an  apartment  house  are  exclusively  under  the  con- 
trol of  the  landlord.  Ryan  v.  Jones,  2  Misc.  Rep.  65,  20  N.  Y.  Supp. 
842;  Gale  v.  Heckman,  16  Misc.  Rep.  376,  38  N.  Y.  Supp.  85;  Law- 
rence V.  Mycenian  Marble  Co.,  1  Misc.  Rep.  105,  20  N.  Y.  Supp.  698  ; 
Talhnan  v.  Murphy,  120  N.  Y.  345 ;  *  West  Side  Bank  v.  Newton, 
76  N.  Y.  616;  Duff  v.  Hart  (Com.  H.)  16  N.  Y.  Supp.  163.  This 
duty  of  the  lessor,  in  these  cases,  arises  solely  by  implication  from  the 
covenant  that  the  tenant  may  quietly  have,  hold,  and  enjoy  the  prem- 
ises. Although  the  lease,  under  which  the  plaintiff  as  tenant  held  the 
premises,  contains  no  express  covenant  of  quiet  enjoyment,  tiie  law 
implies  such  a  covenant,  and  the  lease  is  to  be  given  the  same  effect 
that  it  would  be  given  if  such  a  cownant  were  expressly  conUined 
therein.  Duff  v.  Hart  (Com.  PI.)  16  N.  Y.  Supp.  163.  iBy  virtue  of 
this  implied  covenant  the  defendant,  as  landlord,  was  under  a  duty  of 
supplying  adequate  heat  to  the  plaintiff's  apartment,  when  the  weather 
conditions  made  such  heat  necessary  to  the  comfortable  habitation  and 
enjoyment  of  the  apartment  demised.  It  is  well  settled,  as  was  said  in 
Boreel  v.  Lawton,  90  N.  Y.  297,  43  Am.  Rep.  170,  that: 

**Tbe  goieral  role  It  that  eviction  Is  necessary  to  constitute  a  breach  of 
this  ooraiant'' 

124  M.  B.  71&  "  '  " 
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Or  as  was  said  in  Whitbedc  v.  Cook,  15  Jt^ns.  490,  8  Am.  Dec.  272 : 

"Tbe  coTenant  for  quiet  enji^iuent  extends  to  the  possession,  and  not  to  the 
title,  and  Is  broken  only  by  an  entry  and  expulaloa  from,  or  some  actual  dis- 
turbance of,  the  poeseBslon." 

That  such  an  expulsion  may  occur  by  virtue  of  a  constructive  rather 
than  an  actual  eviction  has  been  settled  in  this  state  since  1826,  when 
the  leading  case  of  Dyett  v.  Pendleton,  8  Cow.  728,  was  decided.  Ed- 
gerton  v.  Page,  20  N.  Y.  281 ;  Vermilyea  v.  Austin,  2  E.  D.  Smith,  203; 
Christopher  v.  Austin,  11  N.  Y.  216.  As  the  duty  of  the  lessor  in 
this  case  to  furnish  heat  arose  solely  by  implication  from  the  covenant 
of  quiet  enjoyment,  and  as  that  a>venant  can  be  broken  only  by  an 
eviction,  it  is  necessary  for  us  to  inquire  whether  or  not  there  was  an 
eviction.  It  has  been  said  that  the  word  "eviction"  has  been  "borrow- 
ed frwn  the  feudal  law"  and  is  "often  misleading  when  adopted  into 
our  modern  systems  of  conveyancing  and  of  actions."  Kramer  v. 
Carter,  136  Mass.  504,  607.  Its  early  legal  significance  was  much 
more  limited  than  is  the  meaning  of  the  term  in  our  modem  law.  An 
eviction,  as  we  understand  the  term  in  its  modem  significance,  exists 
when  the  landlord,  paramotmt  title,  or  process  of  law  deprives  tiie  ten- 
ant of  the  whole  or  a  substantial  part  of  the  premises  demised.  It 
may  be  actual  or  constructive.  An  actual  eviction  exists  where  the 
physical  expulsion  of  the  tenant  is  effected.  A  constructive  eviction 
exists  where  the  physical  expulsion  of  the  tenant  is  not  effected,  but 
the  acts  of  the  landlord,  paramount  title,  or  process  of  law,  so  inter- 
fere with  the  beneficial  enjoyment  of  the  premises  demised  as  to  neces- 
sitate the  abandonment  of  the  premises.  An  eviction  may  also  be  "to- 
tal" or  "partial."  It  is  total  when  the  tenant  is  deprived  of  the  whole 
of  the  premises  demised,  and  it  is  partial  when  the  tenant  is  deprived 
of  a  substantial  part  of  the  premises  demised. 

Applying  these  definitions  to  the  facts  of  the  case  now  under  con- 
sideration, we  are  constrained  to  hold  that  there  was  neither  an  actual 
partial  eviction,  nor  a  constructive  eviction,  of  the  tenant.  There  was 
no  actual  partial  eviction,  because  in  no  proper  sense  can  it  be  said  that 
the  tenant  was  physically  expelled  from  a  substantial  part  of  the  prem- 
ises demised.  There  was  no  constructive  eviction,  because  there  was 
not  an  abandonment  of  the  premises  by  the  tenant  The  failure  of 
the  landlord  to  supply  adequate  heat,  under  the  conditions  existing  in 
this  case,  would  undoubtedly  have  constituted  a  constructive  eviction 
if  the  tenant  had  abandoned  the  premises.  Such  constructive  eviction 
would  have  enabled  the  tenant  successfully  to  defend  an  action  for  rent, 
or  for  use  and  occupancy ;  but  the  tenant  cannot  remain  in  possession 
of  the  premises,  and  enjoy  even  the  inadequate  supply  of  heat  that  was 
furnished,  and  claim  ei^er  an  actual  partial  eviction,  or  a  constructive 
eviction.  It  cannot  be  said  that,  because  a  tenant  was  not  furnished 
with  as  many  degrees  of  heat  as  his  landlord  was  under  a  duty  to  sup- 
ply, ttie  tenant  has  been  physically  expelled  from  a  substantial  part 
of  the  premises  demised,  where  he  has  not  abandoned  the  premises. 
So  far  as  we  have  been  able  to  discover,  it  has  never  been  held  that 
the  failure  to  supply  adequate  heat  constituted  an  actual  partial  eviction. 
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There  are  many  cases  which  establish  beyond  all  question  that  the  fail- 
ure to  supply  adequate  heat  may  constitute  a  constructive  eviction. 
In  Talbnan  v.  Murphy,  130  N.  Y.  345,  862,  24  N.  E.  716.  718,  cited 
in  the  opinion  of  the  learned  trial  justice,  the  court  said: 

"TUe  heating  of  the  apartmentB,  the  supply  of  water,  all  sanitary  arrange- 
ments, and  many  other  things  essential  to  the  proper  enjoyment  of  tlie  apart- 
ments In  the  l>aUdf]^  by  the  tenants  thereof,  are  regulated  and  craitrolled 
by  the  landlord,  and  he  owes  a  dnty  to  the  toiant  to  see  that  all  such  matters 
and  appliances  are  kept  in  proper  order,  and,  If  he  persistently  neglects  them, 
and  re88<m  of  such  neglect  the  tenant  Is  deprived  of  heat  or  water,  or  his 
apartments  are  filled  with  gas  or  foul  odors  from  the  same,  and  the  apart- 
ments become  unfit  for  occupancy,  the  tenant  is  deprived  of  the  beneficial 
enjoyment  thereof,  and  the  consideration  for  which  be  agrees  to  pay  roit 
falls,  and  there  Is  a  conetructlvie  eviction." 

The  following  cases  also  make  it  clear  that  the  courts  have  con- 
sistently held  that  the  failure  to  supply  adequate  heat  may  constitute, 
not  an  actual  partial  eviction,  but  a  constructive  eviction :  Ryan  v. 
Jones,  2  Misc.  Rep.  65,  20  N.  Y.  Supp.  842;  O'Gorman  v.  Harby, 
18  Misc.  Rep.  228,  41  N.  Y.  Supp.  521 ;  Lawrence  v.  Burrell,  17  Abb. 
N.  C  812;  Butler  v.  Newhouse  (Sup.)  86  N.  Y.  Supp.  373;  Koehler 
v.  Scheider  (Com.  R.)  4  N.  Y.  Supp.  611 ;  Thomas  v.  Nelson,  69  N. 
Y.  118,  121.  As  the  tenant  retained  the  possession  of  the  premises, 
it  is  clear  that  there  was  not  a  constructive  eviction  in  this  case.  "We 
know  of  no  case  sustaining  the  doctrine,"  said  Andrews,  C.  J.,  in  Bo- 
reel  V.  Lawton,  90  N.  Y.  297,  43  Am.  Rep.  170,  "that  there  can  be  a 
constructive  eviction,  without  a  surrender  of  the  premises." 

The  trial  justice,  in  his  opinion,  dted  the  case  of  Hall  v.  Irvin,  78 
App.  Div.  107,  79  N.  Y.  Supp.  614,  as  sustaining  his  view  that  there 
was  an  actual  partial  eviction.  We  do  not  think  that  case  can  be  said 
to  be  an  authority  in  favor  of  that  proposition.  Hall  v.  Irvin,  supra, 
is  a  case  not  easily  classified.  The  facts  of  that  case  seem  to  show 
that  there  was  not  a  physical  expulsion  of  the  tenant  and  that  the 
tenant  remained  in  possession  of  the  premises  demised.  In  that  case 
the  court  held  that  the  acts  complained  of  constituted  an  eviction. 
The  opinion  of  the  court  refrained  frc»n  intimating  whether  the  evic 
tion  was  actual  or  constructive,  although,  in  the  syllabus  of  the  case, 
the  acts  complained  of  are  declared  to  have  "amounted  to  a  con- 
structive eviction."  Seigel  v.  Neary,  38  Misc.  Rep.  297,  77  N.  Y. 
Supp.  854,  also  cited  in  the  opinion  of  the  trial  justice,  was  a  case 
where  the  doorway  of  a  liquor  store  demised  "was  boarded  up  and 
closed  by  the  landlord,"  and  such  acts  of  physical  expulsion  were  held 
to  constitute  an  actual  partial  eviction. 

A  specific  agreement  in  the  lease  on  the  part  of  the  landlord  to  sup- 
ply adequate  heat  would  have  enabled  the  plaintiff  to  recover  any 
damages  which  resulted  to  him  by  reason  of  any  breadi  of  this  duty 
on  the  part  of  the  landlord,  although  there  was  no  eviction,  or  even 
under  the  existing  lease,  when  the  landlord  failed  to  su{^ly  adequate 
heat,  the  tenant  need  not  have  paid  rent,  and  could  have  removed  from 
the  premises.  The  evidence  offered  as  to  the  damage  which  the 
plaintiff  claims  he  sustained  was  not,  as  the  learned  trial  justice  remark- 
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ed,  "of  as  satisfactory  a  nature  as  might  have  been  offered" ;  but  we 
prefer  to  rest  our  judgment  upon  the  grounds  already  stated. 

The  judgment  appealed  from  is  reversed,  and  a  new  trial  ordered 
with  costs  to  appellant  to  abide  the  event  All  concur. 


<S7  Htsc.  Rep.  172.) 

HARRIS  r.  WELLS. 

(Supreme  Court,  Special  Term,  Mew  York  County.   December,  1907.) 

CosFOBATzoirs— Stock  SnssoBiPTioifs— Right  of  Acnon. 

Where  a  traetee  In  bankruptcy  sued  oa  an  unpaid  subacrlptlon  to  the 
stock  of  a  bankrupt  alleging  an  express  promise  on  the  part  of  defend- 
ant to  pay,  the  action  was  sustainable. 

Action  by  Joseph  Harris,  trustee  in  bankruptcy  of  the  Pequod 
Brewing  Company,  against  Arthur  Wells.  On  demurrer  to  second 
cause  of  action.  Overruled. 

Laurence  A.  Tianzer,  for  plaintiff. 
Joseph  J.  M^ers,  for  deundant, 

BISCHOFF,  J.  The  plaintiff,  as  trustee  in  bankruptcy  of  a  do- 
mestic corporation,  alleges  for  the  second  cause  of  action,  to  which  the 
■demurrer  is  interposed,  that  the  corporation  "caused  to  be  issued  and 
<lid  issue  to  the  defendant,  at  the  defendant's  special  instance  and  re- 
quest, 276  shares  of  the  ccHnmon  stock  of  the  said  corporation,  of 
^e  par  value  of  $100  each,  and  the  said  stock  was  duly  delivered  to 
and  accepted  by  the  defendant."  Following  this  are  allegations  to 
the  effect  that  the  defendant,  upon  demand,  has  failed  to  pay  the 
agreed  sum;  and  it  is  also  alleged  that  the  debts  of  the  bankrupt 
•corporation,  contracted  while  the  stock  was  held  by  the  defendant, 
■exceed  the  sum  remaining  unpaid  by  him,  and  that  the  payment  of 
this  amount  is  necessary  for  the  payment  of  the  debts. 

The  defendant's  contention,  upon  his  demurrer  to  this  cause  of 
action  for  insufficiency,  is  that  the  action  is  to  enforce  the  liability 
of  a  stockholder  for  an  unpaid  subscripticm  to  stodc,  under  section  54 
of  the  stock  corporation  law  (Laws  1898,  p.  1841,  c.  688),  a  liability 
-which  supports  a  cause  of  action  in  favor  of  the  creditors,  but  not 
of  the  corporation  or  of  its  trustee  in  bankruptcy.  The  argument 
against  the  sufficiency  of  the  cause  of  action  overlooks  the  averments 
of  an  express  promise  made  by  the  defendant  to  the  corporation  to 
pay  for  the  stodc  so  issued  to  him.  According  to  the  adjudications  in 
this  state  a  cause  of  action  upcm  an  unpaid  subscription  to  stock,  when 
based  merely  upon  the  implied  promise  of  the  stockholder  to  make 
the  payment,  does  not  accrue  to  tiie  corporation;  but,  where  there 
has  been  an  express  promise,  that  promise  may  be  enforced  by  action 
as  in  the  case  of  any  other  contract  liability.  Rochester  &  K.  F.  Land 
Co.  V.  Raymond,  158  N.  Y.  576,  683,  53  N.  E.  507,  47  L.  R.  A.  246. 
In  other  jurisdictions,  where  a  right  of  action  upon  the  implied  prom- 
ise merely  is  upheld,  that  promise  may  be  enforced  by  the  ordinary 
form  of  action  in  assumpsit  (1  Thomp.  Corp.  §  1138) ;  and  the  right 
of  action  devolves  upon  a  trustee  in  bankruptcy  (Sanger  v.  Upton, 
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91  U.  S.  56,  23  L.  Ed.  230).  Within  this  rule,  and  giving  effect  to 
the  limitations  upon  it,  as  expressed  by  the  autiiorities  in  this  state, 
the  trastee  in  bankruptcy  certainly  succeeds  to  a  cause  of  action  exist- 
ing in  favor  of  the  bankrupt  corporation  upon  an  express  agreement 
by  the  stockholder  to  pay  for  l^e  stock  delivered  to  him;  and  tiie 
same  result  was  reached  in  the  case  of  President,  Directors,  etc.,  v. 
Hurtin,  9  Johns.  217,  6  Am.  Dec.  273,  where  it  was  held  that  the  cor- 
poration might  maintain  an  action  upon  a  promissory  note  given  by 
a  purchaser  of  stock  for  the  purchase  price ;  the  latter  case  l)eing  am- 
ple authority  for  the  proposition  that  the  liability  of  a  stodcholder, 
where  there  has  been  an  express  promise  to  the  corporation,  is  one 
which  the  corporation  may  enforce.  Necessarily,  the  upholding  of 
such  a  cause  of  action  as  this  dpes  not  involve  a  double  recovery, 
because,  upon  the  defendant's  payment  to  tiie  corporation,  or  to  its 
trustee  in  bankruptcy,  of  die  amount  of  the  m^id  purchase  price  of 
the  stodc,  he  is  no  longer  liable  to  creditors  as  fbr  an  unpidd  subscrip- 
tion under  section  64  of  the  stock  corporation  law. 

The  demurrer  is  therefore  overruled,  with  costs,  with  leave  to  the 
defendant  to  plead  over  upon  payment  of  costs  within  20  days. 

Donurrer  overruled,  with  costs,  with  leave  to  defendant  to  plead 
over  tqion  payment  of  costs  within  20  days. .  . 


(ST  MlK.  Rep.  102.) 

OOETCHIUS  T.  OALB. 
(Supreme  Ckrart,  Special  Term,  New  York  Oomity.  December,  1007.) 

1.  IiA.IIDU)ED  ^ND  TEHAnr^-FAIX  Or  CxiLtNO— LlA^BILITT  OF  LANDU>aD. 

A  failure  of  a  landlord  of  an  apartment  house  to  repair  tbe  celling  glres 
no  right  of  action  for  Injuries  to  the  occapant  by  the  falling  of  a  portion 
thereof,  due  to  a  breach  of  the  landlord's  covenant  to  repair,  In  tba  ab- 
sence ct  an  allegatl<Hi  that  the  apartment  was  within  his  control 

2.  Same— Ddtt-  or  Landlobd. 

Tenem^t  House  Act,  Laws  1901,  pp.  918, 1802,  cc.  884,  856,  only  require 
a  landlord  to  flee  that  the  cetllnga  axe        In  a  clean  and  aanttary  oondl- 

tlon. 

8.  Saub— AoTzoir  Aoaikst  Lardlobd. 

The  description  In  a  complaint  In  an  action  against  a  landlord  of  tiie 
apartment  aa  "an  apartment  or  tenement  bonse"  is  tnaafficient  to  show 
that  Um  tenonent  boose  act  la  apE^lcable  to  the  particular  property. 

Action  by  Amelia  E.  Goetchius  against  I^oring  R.  Gale.  On  de- 
murrer to  complaint  Sustained. 

Cyrus  C.  Miller,  for  the  demurrer. 
Ossoski  &  Levy,  opposed. 

BISCHOFF,  J.  The  action  is  for  a  negligent  injury  to  the  plaintiff 
by  reason  of  the  fall  of  a  portion  of  the  ceiling  in  an  apartment  oc- 
cupied by  her  in  a  building  described  as  "an  apartment  or  tenement 
house"  maintained  by  the  defendant.  It  is  not  alleged  that  this  part 
of  the  house  was  within  the  landlord's  control;  and,  in  the  absence 
of  such  an  averment,  the  mere  failure  to  repair  a  portion  of  the  de- 
mised premises  gives  no  right  of  acti(Mi  for  a  personal  injury  due  to 
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the  breach  of  an  agreement  to  repair.  Schick  v.  Fleischhauer,  26 
App.  Div.  210,  49  N.  Y.  Stipp.  962;  Golob  v.  Pasinsky,  178  N.  Y. 
458,  70  N.  E.  973. 

The  suggestion  of  plaintiff's  counsel  that  a  duty  was  imposed  by 
the  tenement  house  act  (Laws  1901,  p.  913,  c.  334,  §§  102,  103,  105 ; 
Laws  1901,  p.  1362,  c.  655),  upon  the  landlord  to  keep  the  ceilings 
safe  and  in  repair  is  in  no  way  borne  out  by  the  statute,  which  at 
best  requires  that  the  ceilings  be  kept  in  a  clean  and  sanitary  condition. 
To  comply  with  the  statute,  no  right  of  entry  was  necessarily  reserved 
to  the  landlord  for  the  purpose  of  making  repairs,  nor  did  he  have 
control  of  the  demised  premises  for  this  purpose.    Moreover,  the 

Premises  are  described  in  the  complaint  as  "an  apartment  or  tenmient 
ouse,"  and  no  words  of  description  are  used  such  as  would  disclose 
the  application  of  the  tenement  house  act  to  this  particular  property. 

The  demurrer  is  therefore  sustained,  with  costs,  with  leave  to  the 
plaintiff  to  amend  within  20  days  upon  payment  of  costs. 

Demurrer  sustained,  with  costs,  with  leave  to  plaintiff  to  amend 
within  20  days  upon  payment  of  costs. 


OAUSB  T.  GOMMONWEAI/TH  TKUST  CO.  OF  NEW  TORK. 
(fivpnoB  Ooort  i^tpellate  DlvlBlon,  First  D^rtmoit  FAmary  21,  1908.) 

1.  APPBAL-^PECIAI.  VEBDIOIB— EVFBOT  oh  APPBAIh 

Where,  in  an  action  on  contract  for  money,  the  special  finding  of  the 
Jury  that  the  parol  collateral  agreement  relied  on  by  defendant  was  not 
made  was  aaivorted  hy  the  evidence,  plalntlfl  <m  appeal  from  a  Jndgnient 
of  dismissal  was  entitled  to  the  benefit  of  the  finding,  as  provided  by 
Code  Civ.  Proc.  8  1187,  providing  for  the  rendition  of  general  or  special 
verdicts  In  actions  for  money,  and  that  on  appeal  the  special  verdict 
shall  form  a  part  of  the  record,  and  that  the  appellate  court  may  direct 
■Dch  judgment  thereon  as  either  party  may  be  entitled  to. 

2.  OoaPOBATIOWB— CONTBACTS— AUTHOBITT  TO  EXECUTE— EVIDENCE. 

On  the  Issue  whether  a  contract,  signed  by  a  trust  company  by  Its  vice 
president  and  sealed  by  Its  seal,  was  authorized  by  the  company,  governed 
by  Banking  Law,  Laws  1892.  p.  1912,  c.  680,  fi  161,  providing  that  Its 
corporate  powers  shall  be  exerdsed  by  a  board  of  directors,  and  Stock 
Corporation  Law*  Laws  1890,  p.  1071,  c  664,  {  27.  authorizing  the  di- 
rectors of  a  stock  corporation  to  appoint  officers  with  power  to  manage 
the  affairs  of  the  corporation  subject  to  the  control  of  the  directors,  evi- 
doice  examined,  and  held  not  to  show  that  the  c<mtract  was  authorized 
by  the  company. 

[Ed.  Mote.— For  cases  In  point,  we  Cent.  Dig.  vol  12,  Oorpwatlons^  | 
1787.] 

8.  SAUB— PBEStntPTIONB. 

Proof  that  the  seal  of  a  corporation  whose  name  was  signed  to  a  con- 
tract was  attached  thereto  Is  prima  facie  evidence  that  the  contract  waa 
signed  by  the  authority  of  the  corporation. 

[Ed.  Note. — For  cases  In  point,  see  Cent        voL  12,-  Oorporatkwi^  I 

1737.1 

4.  Save. 

Though  persona  dealing  with  a  hnslnees  corporation  may  rely  on  the 
apparent  authority  of  Its  officers,  yet,  In  the  absence  of  evidence  on  which 
to  predicate  an  estoppel  as  by  holding  out  as  authorised,  or  a  course 
of  dealing,  the  question  Is  whether  a  contract  with  a  corporation  was 
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authorized;  and  when  It  appears  that  It  was  no^  and  that  there  has  been 
no  estoppel,  the  corpontlon  la  not  liable. 

BL  Saicb— Ebtovpkl. 

On  the  IsBue  whether  a  corporation  was  estopped  from  questioning  the 
validity  of  a  contract  signed  In  Its  name  by  Its  vice  president  without 
authority.  It  appeared  that  the  corporation  received  do  benefit  from  the 
contract,  and  that  as  a  corporation  It  bad  no  knowledge  of  tbe  making 
thereof.  The  officers  having  knowledge  of  the  contract  kept  it  secret 
from  the  corporation  because  of  their  Interests,  and  because  at  their  fear 
that  It  would  not  be  ratified  by  the  corporation.  Held,  that  the  corpora- 
tion was  not  estopped  from  aasalllng  the  validity  ot  the  contract 

Ingraham  and  Clarke,  JJ,,  dlasmtlng. 

Appeal  £rom  Trial  Tenn. 

Action  by  Henry  T.  Cause  against  the  Commonwealth  Trust  Com- 
pany of  New  York.  From  a  judgment  dismissing  the  complaint  (55 
Misc.  Rep.  110,  106  N.  Y.  Supp.  S8R),  pursuant  to  direction  of  the 
court  at  the  close  of  the  evidence  on  the  trial  after  receiving  a  verdict 
on  special  questions  submitted,  plaintiff  appeals.  Affirmed. 

See  111  App.  Div.  530,  97  N.  Y.  Supp.  1091. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Howard  Taylor  (Henry  B.  Anderson,  on  the  brief),  for  appellant. 
D.  Cady  Herrick,  for  respondent. 

LAUGHLIN,  J.  The  defendant  is  a  domestic  trust  company.  It 
was  incorporated  tmder  the  name  of  the  'Trust  Company  of  the 
Republic"  on  the  29th  day  of  March,  1902,  and  its  name  was  changed 
on  the  12th  day  of  October,  1903.  The  action  is  brought  to  recover 
damages  for  the  breach  of  a  contract  in  writing,  bearing  date  the 
S8th  day  of  August,  1902,  and  purporting  to  have  been  made  by  and 
between  the  Trust  Company  of  the  Republic,  as  party  of  the  first  lart, 
and  the  plaintiff,  as  party  of  the  second  part.  The  agreement  ac- 
knowledges the  consideration  of  $1  moving  to  the  plaintiff  from  the 
trust  company  and  "o^er  good  and  valuable  considerations,"  and 
then  provides  as  follows : 

"Whereas,  a  selling  syndicate,  of  which  Thomas  O.  CSarke,  Is  named  as- 
manager,  has  been  formed  to  arrange  for  such  sales,  and  for  other  purposes, 
under  an  agreement  providlns  for  the  deposit  of  all  of  said  secnrltles,  ezc^t 
thoee  of  the  party  hereto  of  the  second  part,  with  tbe  party  hereto  of  the  first 
part  for  such  purposes,  both  parties  hereto  will  In  good  faith,  co-operate  with 
tbe  said  syndicate  in  farthering  such  object,  and  this  agreemoit  is  Intended 
to  he  an  aid  to  same. 

"2.  The  party  of  the  second  part  agrees  that  he  will  deposit  with  the  party 
of  the  first  part  all  of  his  bonds  and  shares  of  preferred  and  common  stock 
of  tbe  United  States  Shipbuilding  Company,  under  the  terms  and  conditions 
of  this  agreemmt.  as  hereinafter  set  forth. 

"8.  The  party  of  tbe  first  part  wUI  use  uhI  dispose  of  said  securities  of  the 
party  of  the  second  part  as  In  its  Judgmont  Is  necessary  to  farther  the  pur- 
poses of  said  syndicate,  and  In  so  doing  will  do  whatever  Is  necessary  to 
tnmre  equal  benefits  to  tbe  party  hereto  of  the  second  part  pro  rata  to  his 
holdings  of  said  secnrltiea  that  are  enjoyed  at  any  time  by  the  vendors  who 
shall  be  or  become  parties  to  tbe  agreement  with  said  f^dlcate  in  connection 
with  the  sale  and  disposition  of  said  securities  or  the  proceeds  of  sale  of 
same,  and  it  hereby  guarantees  to  the  party  of  the  second  part  the  sale  of  all 
of  his  said  securities  on  or  before  August  25tti,  1903,  whether  through  the- 
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^torts  ot  Bald  Brndleate  or  otherwise,  and  the  partr  of  the  first  part  agrees 
to  account  to  the  party  of  the  sectrnd  part,  tm  or  before  the  25th  day  of  Atj- 
guBt,  1903,  and  that  the  prices  thereof  shall  be  on  a  baals  which  will  realize 
to  the  party  of  the  second  part  not  leu  than  95  per  cent  of  the  par  value  of 
the  bonds  and  68  per  cent,  of  the  par  value  of  the  said  preferred  stock  and 
25  per  cent,  of  the  par  value  of  the  said  common  stock,  less  brokerage  ex- 
penses, as  hereinafter  stated,  and  the  par^  of  the  first  part  hereby  agrees  to 
pay  to  the  party  of  the  second  part,  the  interest  on  the  bonds  as  and  when 
received  from  the  United  States  Shipbuilding  Company,  during  the  period 
of  this  agreement ;  and  In  case  of  thdr  sale  or  any  of  them  during  the  period 
of  this  agreement  and  If  trndor  such  drcomstances,  it  elects  to  retain  the  pro- 
ceeds of  the  sale  of  the  same,  xmder  the  {vorlslons  hereof,  until  the  final  ac- 
counting hereunder,  the  party  of  the  first  part  agrees  to  pay  to  the  party  of 
the  second  part,  the  accrued  Interest  on  such  bonds  as  may  be  sold,  up  to  the 
dates  of  their  sale,  and  also  Interest  on  the  proceeds  of  sale  of  same,  at  the 
same  rate  that  the  bonds  would  have  earned  if  same  had  not  been  deposited 
under  the  terms  of  this  agreement,  said  payments  of  interest  to  be  made 
January  Ist,  and  July  1st,  1908,  if  tlUs  agreement  is  not  sooner  terminated, 
but  at  its  termination  at  any  time  payment  la  to  be  made  hi  full. 

"4b,  The  party  of  the  first  part  is  hereby  accorded  the  exclusive  right  to  sell 
the  said  secnrltleB  of  the  party  of  the  second  part  during  the  period  of  this 
agreement. 

"6.  The  party  of  the  first  part  shall  have  author!^  from  time  to  time,  and 
at  any  time,  to  pay  the  usual  brokerage  and  brokers'  expaises,  if  any,  In  con- 
nection with  the  sale  of  said  securities  of  the  party  of  the  second  part 

"6.  Said  party  of  the  first  part  shall  not  be  liable  for  any  error  of  Jndg- 
tnent  or  for  any  mistake  of  law  or  fact,  nor  shall  it  be  liable  for  any  act  or 
omission  while  endeavoring  in  good  faith  to  carry  out  the  purposes  hereof 
according  to  its  judgment,  but  such  exemption  of  liability  shall  not  aCTect  lbs 
liablliQr  mfmed  In  clause  S  hereof.  No  obllgatlcm  or  liability  In  addition  to 
those  herein  expressed  shall  be  Implied  against  the  said  party  at  the  first 
part ;  it  being  the  spirit  and  intent  of  this  agreonent  that  said  securities  are 
deposited  as  named  under  a  guaranty  of  sale  at  not  less  than  the  minimum 
figures  hereinbefore  mentioned,  and  all  proceeds  of  sales  aie  to  be  accounted 
Cor  at  the  figures  at  which  such  salra  shall  be  made,  and  the  same  with  all 
Incidental  net  profits  In  connection  with  the  same. 

*7.  This  agreement  and  all  it  contains  shall  become  null  and  void  on  Ao- 
gost  26,  1803,  or  at  any  time  prior  thereto  colncld»it  with  the  sale  of  and 
settlement  for  all  of  the  said  securities  of  the  party  of  the  sectrnd  E»rt  or  the 
termination  of  the  said  syndicate  by  the  fulfillment  of  Its  agreement  with  the 
other  vendors  and  underwriters  of  the  said  securltlesL" 

The  agreement  is  signed  "Trust  Company  of  the  Republic,  by 
James  Duane  Livingston,  Vice  President,  and  the  seaH  of  the  com- 
pany is  attached  and  is  attested  by  w.  Babcock  both  as  secretary  and 
as  witness.  He  was  not  in  fact  secretary,  but  was  assistant  secretary. 
The  plaintiff  duly  tendered  the  securities  specified  in  the  contract  to 
Livingston,  the  vice  president  of  the  trust  company,  and  by  his  di- 
rection retained  them  until  such  time  as  they  might  be  called  for  by 
the  trust  company.  They  were  neither  called  for  nor  sold  by  the 
trust  company  on  or  prior  to  the  25th  day  of  August,  1903.  The 
plaintiff,  by  his  original  complaint,  sought  to  recover  the  minimum 
price  for  which,  by  the  agreement,  the  trust  company  obligated  it- 
self to  sell  the  securities.  On  an  appeal  by  the  defendant  from  an 
interlocutory  judgment  sustaining  plaintiff's  demurrers  to  various  af- 
firmative defenses  set  forth  in  its  amended  answer,  this  court  held 
that  the  defendant  did  not  obligate  itself  by  the  agreement  to  pay  the 
plaintiff  a  certain  sum  of  money,  but  that  the  defendant  became  there- 
by the  selling  agent  of  the  plaintiff  of  the  securities  mentioned  in  the 
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agreement,  under  a  covenant  that,  if  it  were  g^iven  the  exclusive  right 
to  sell  the  securities  during  the  period  named,  they  would  realize 
a  sum  equal  to  the  minimum  figures  specified  in  the  contract,  and 
that  title  remained  in  the  plaint^  and  without  his  consent,  the  de- 
fendant could  not  become  the  purchaser.  Gatise  t.  Commonwealth 
Trust  Co.,  100  App.  Div.  427,  91  N.  Y.  Supp.  847.  In  deciding  that 
appeal.  Presiding  Justice  Van  Brant,  writing  for  the  court,  said : 

"Tbe  cause  of  action,  if  any,  all^^ed  was  not  a  breacb  of  a  coT»iant  to 
pay  a  certain  snm  of  money,  but  to  perfonn  a  certain  dnty,  namely,  to  sell 
these  seearlties,  and  a  covMiant  that  th^  would  realise  a  certain  sum  at 
least  ^ere  were  no  allegations  wtaaterer  owtalDed  In  tbts  complaint  tmd- 
ing  to  show  that  reason  of  tbe  breadt  ot  this  covenant  ot  sate,  the  plain- 
tiff has  suffered  any  damage  whatever.  It  seems  to  us,  therefwe,  that  there 
being  no  covenant  to  pay  the  Bum  mentioned  In  tbe  complaint,  and  It  being 
the  duty  of  the  defoidant  to  sell  these  securities  and  to  account  for  tbe  pro- 
ceeds to  tbe  plaintiff,  whlt^  It  covenanted  would  realize  at  least  a  certain 
sum,  whatever  right  of  action  tbe  plaintiff  has  1b  for  a  breach  of  these  cove- 
nants. We  think  that  tbe  complaint  was  insufficient,  and  for  that  reason  the 
demurrers  should  have  been  overruled." 

The  pluntiflF  thereafter  amended  the  complaint,  and  alleged  a  cause 
of  action  on  the  contract  to  recover  for  the  difference  between  the 
value  of  the  securities  on  the  26th  day  of  August,  1903,  and  the  price 
for  which  the  defendant  obligated  itself  to  sell  them.  The  defendant 
demurred  to  the  amended  complaint.  The  demurrer  was  overraled, 
and  on  appeal  this  court  held  that  the  constraction  of  the  contract 
on  the  former  appeal  was  the  law  of  the  case,  so  far  as  this  court  was 
concerned,  and  that  plaintiff  was  entitled  to  recover  upon  the  theory 
of  the  amended  complaint.  Ill  App.  Div.  530,  97  N.  Y.  Supp.  1091, 
The  answer  of  the  defendant,  among  other  things,  put  in  issue  the 
making  of  the  contract,  and  set  up,  among  other  defenses,  that  it 
was  ultra  vires,  and  that  a  parol  collateral  agreement  was  made  to 
the  effect  that  the  contract  upon  which  the  action  is  based  was  not  to 
become  operative  unless  all  the  other  vendors,  to  whom  reference  is 
made  in  the  agreement,  signed  the  syndicate  agreement  therein  men- 
tioned. In  support  of  the  defense  of  a  parol  collateral  agreement,  tes- 
timony was  given  by  Livingston,  the  vice  president  of  the  defendant, 
which,  however,  was  controverted  by  the  testimony  of  the  plaintiff. 
The  defendant  offered  no  evidence  on  the  question  of  damages.  At 
the  close  of  the  evidence,  by  consent  of  the  parties,  the  court  was  au- 
thorized to  assess  the  damages  in  the  event  that  the  plaintiff  should 
be  entitled  to  recover,  and,  pending  motions  by  each  party  for  a  di- 
rection of  a  verdict,  the  court  submitted  two  questions  to  the  jury. 
One  was  as  to  whether  the  officers  who  signed  or  directed  the  sign- 
ing of  the  aereonent  upon  which  the  action  is  founded  were  author- 
ized by  the  defendant  to  execute  it  as  its  corporate  act  and  to  affix  the 
corporate  seal  thereto,  and  the  other  was  as  to  whether  the  alleged 
parol  collateral  agreement  was  made.  The  jury  answered  the  first 
question  in  the  affirmative,  and  the  second  in  the  negative.  The  court 
thereafter  assessed  the  damages  at  $363,882,  and  then  granted  the 
defendant's  motion  to  dismiss  the  complaint.  The  special  finding  of 
the  jury  that  no  parol  collateral  agreement  was  made  is  fairly  sus- 
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tained  by  the  evidence,  and  the  plaintiff  upon  this  appeal  is  entitled 
to  the  benefit  of  the  special  verdict.  Code  Civ.  Proc.  §  1187, 

The  decision  of  this  appeal  involves  the  consideration  of  three  ques- 
tions :  First,  whether  the  officers  who  signed  the  contract  were  au- 
thorized to  execute  it ;  second,  if  so,  whether  it  was  ultra  vires ;  and^ 
third,  whether  the  defendant  is  estopped  from  questioning  the  validi- 
ty of  the  contract. 

I  am  of  opinion  that  there  is  no  evidence  legitimately  tending  to 
show  that  the  execution  of  the  contract  was  authorized  by  the  defend- 
ant and  requiring  the  submission  of  that  question  to  the  jury  and  that 
the  court  properly  disregarded  the  special  finding  of  the  jury  that  the 
execution  of  the  contract  was  authorized.  The  learned  trial  justice 
wrote  a  careful  instructive  opinion  in  support  of  his  determination  to 
dismiss  the  complaint,  but  the  importance  of  the  questions  requires 
that  we  should  express  our  views  more  at  length.  The  undisputed 
evidence  shows  that  there  was  no  resolution  of  the  board  of  directors 
authorizing  the  execution  of  the  contract.  Section  161  of  the  bankii^ 
law  (chapter  689,  p.  1912,  Laws  1892)  provides  that  "the  affairs  of 
every  such  corporation  [which  includes  a  trust  company]  shall  be 
managed  and  its  corporate  powers  exercised  by  a  board  of  directo.'S.'* 
Section  27  of  the  stock  corporation  law  (chapter  664,  p.  1071,  Laws 
1890)  provides  "the  directors  of  a  stock  corporation  may  appoint 
from  their  number  a  president  and  may  appoint  a  secretary,  treasurer 
and  other  officers,  agents  and  employes  who  shall  respectively  have 
such  powers  and  perform  such  duties,  in  the  management  of  the 
property  and  affairs  of  the  corporation,  subject  to  the  control  of  the 
directors,  as  may  be  prescribed  by  them  or  in  the  by-laws."  Section 
6  of  article  3  of  the  by-laws  of  the  defendant  provides  that  the  presi- 
dent shall  "exercise  such  general  direction  as  its  interests  and  security 
may  require";  and  section  6  of  the  same  article  confers  authority 
upon  him  to  affix  the  corporate  seal  to  certain  specified  instruments 
prepared  or  approved  by  the  counsel  or  attorney  of  the  company; 
but  it  is  clear  diat  it  does  not  include  such  a  contract  as  this,  and, 
moreover,  this  contract  was  not  prepared  by  the  counsel  or  attorney 
of  the  company.  By  section  1  of  article  4  of  the  by-laws,  the  vice 
presidents  are  required  to  perform  the  duties  assigned  to  them  by 
the  executive  committee  or  by  die  president.  It  is  not  claimed  that 
the  assistant  secretary  had  any  independent  authority.  The  board  of 
directors  consisted  of  35  members,  but  at  the  time  in  question  there 
was  one  vacancy.  Article  6  of  the  by-laws  provides  for  an  executive 
committee,  to  consist  of  the  president  and  six  other  directors  to  be 
elected  by  the  board,  and  that  a  majority  should  constitute  a  quorum 
in  the  absence  of  the  president,  but  three  should  constitute  a  quorum 
when  he  is  present  Section  2  of  that  article  provides  as  follows : 

"The  aecutlve  commtttee  slisll  exercise  all  the  powers  of  the  board  <tf  di- 
rectors, when  the  board  Ig  not  in  bcbbIoii,  except  the  power  to  fill  a  vacancy 
In  the  board.  The  assent  of  the  ezecutlve  committee  shall  be  required  tot 
all  iuTestmeiits  that  shall  be  made  of  the  funds  of  the  company  in  stocks, 
personal  securities  and  bonds  and  mortga^,  and  for  the  disposition  of  the 
same,  and  of  the  funds  of  the  special  trusts.  •  *  «  The  executive  com- 
mittee may  In  Its  discretion  authorize  the  president  generally  to  make  Invest' 
meats  In  such  securities  as  are  authorized  by  the  charter  of  the  company,  and 
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to  dispose  of  sodi  secarittes  without  prevlomly  consulting,  as  to  the  details, 
with  the  omiinlttee;  bnt  all  smdi  transactloiiB  shall  be  r^rted  to  the  com- 
mittee  at  Its  next  meeting." 

Section  4  of  the  same  article  provides  that  the  executive  committee 
^hall  meet  at  the  main  office  every  Thursday  and  at  other  times  on 
call  of  the  president.  Article  9  provides  that  there  shall  be  a  regular 
meeting  of  the  board  of  directors  at  the  main  office  of  the  company 
■on  the  third  Tuesday  in  every  month  "to  which  a  report  shall  be 
made  by  the  president  of  the  finances,  affairs  and  business  of  the  com- 
pany." Section  2  of  artide  15  provides  that  the  seal  of  the  company 
«hall  be  in  the  custody  of  the  president  "and  shall  not  be  affixed  to 
any  deed,  conveyance  or  instrument  other  than  those  enumerated 
in  article  3,  section  6  of  these  by-laws,  unless  by  the  authority  of  the 
board  or  the  executive  committee,  and  whenever  affixed  to  any  paper 
it  shall  be  attested  by  the  secretary."  There  is  no  evidence  that  any 
authority  was  conferred  upon  the  president,  by  action  of  the  board  of 
directors  or  of  the  executive  committee.  Authority  to  make  a  lease 
for  the  main  office  of  the  defendant  at  No.  346  Broadway  was  con- 
ferred on  the  officers  of  the  defendant  by  the  directors  at  its  first 
meeting,  and  it  also  appears  by  the  minutes  of  the  meeting  of  the 
■executive  committee,  held  on  the  9th  day  of  September,  1903,  at 
which  the  president  and  two  directors  were  present,  that  "a  resolu- 
tion was  adopted  authorizing  the  president  to  make  or  guarantee 
loans  in  the  companies  name  when  necessary."  It  is  not  claimed  that 
this  resolution,  if  adopted,  conferred  authority  to  make  the  contract 
in  question,  which  took  place  as  of  a  prior  date.  If  adopted,  it  was 
evidently  intended  to  relate  to  certain  loans  that  had  been  made  to,  or 
^aranteed  by,  the  company  on  or  about  the  11th  day  of  August, 
1902,  which  wiU  be  considered  presently.  One  of  the  directors  pres- 
ent testified  that  the  resolution  was  not  adopted.  Another  was  dead, 
and  Dresser,  the  president,  testified  that  he  had  no  recollection  of  it ; 
but  he  admitted  that  he  had  testified  on  the  trial  of  a  former  action 
that  he  had  authority  to  borrow  certain  moneys,  and  with  respect 
thereto  was  given  full  power  to  do  what  he  pleased,  and  that  this 
resolution  was  adopted  to  confirm  such  authority.  The  resolution, 
however,  on  its  face,  does  not  relate  to  past  transactions.  The  con- 
tract in  question  was  negotiated  between  the  plaintiff  and  vice  presi- 
dent Livingston,  who  had  charge  of  the  branch  office  of  the  defendant 
at  No.  71  William  street,  and  he  acted  in  making  the  contract  under 
the  direction  of  the  president.  At  the  time  the  negotiations  were 
had  and  the  contract  was  signed,  both  Dresser  and  Livingston  were 
directors  of  the  shipbuilding  company,  and  Livingston  was  vice 
president  as  well.  There  were  interviews  and  there  was  correspond- 
ence  between  the  plaintiff  and  Livingston,  leading  up  to  the  making 
of  the  contract  which  was  signed  in  its  final  form  on  the  26th  day  of 
September,  1902,  as  of  August  28th;  but  an  agreement  had  been 
reached  between  them,  reduced  to  writing  and  signed,  to  substantial- 
ly the  same  effect,  on  the  date  of  the  agreement — August  28,  1902. 
This  correspondence  was  had  and  kept  at  the  William  street  branch 
office ;  and  Livingston  testified  that  he  retained  the  company's  du- 
plicates of  the  contracts,  and  placed  them  in  the  vault  in  that  office, 
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but  that  he  never  communicated  any  information  concerning  this 
contract,  or  die  fact  that  it  had  been  executed,  to  the  board  of  direct- 
ors or  the  executive  committee  or  to  any  members  thereof,  except- 
ing Dresser.  Dresser  testified  that  he  never  informed  the  board  of 
directors  or  executive  committee  or  any  member  thereof  with  re- 
spect to  the  negotiation  for  or  the  execution  of  this  contract.  Ten 
of  the  24  directors  testified  that  they  never  heard  of  this  contract  or 
of  any  negotiations  with  respect  to  it  until  on  or  after  the  3d  day  of 
June,  1903,  when  a  letter  was  received  by  the  newly  elected  president 
of  the  company  from  the  attorney  for  the  plaintiff  with  respect  to 
depositing;  the  securities  under  a  plan  for  the  reorganization  of  the 
shipbuildmg  company.  It  appears  that  on  the  16th  day  of  the  same 
month,  after  investigation  with  respect  to  this  contract,  the  defend- 
ant formally  repudiated  it,  and  so  notified  the  plaintiff.  Both  Dresser 
and  Livingston  were  then  out  of  office,  and  although  Livingston  testi- 
fied that  he  left  the  contracts  in  the  vault,  it  appears  that  a  careful 
examination  was  made  and  they  were  not  found.  Three  of  the  other 
directors  were  dead  at  the  time  of  the  trial,  and  seven  others  were 
nonresidents.  Of  the  remaining  four  resident  directors,  one  was- 
ill,  and  it  does  not  appear  that  the  other  three  took  an  active  inter- 
est in  the  affairs  of  the  company  to  give  them  any  special  knowledge 
on  this  subject. 

There  is  no  force  in  the  claim  that  the  board  of  directors  or  the  exec- 
utive committee,  in  effect,  failed  to  exercise  their  functions,  and  left 
the  management  of  the  company,  at  the  times  in  question,  in  the  hands^ 
of  the  president.  It  appears  that  the  board  of  directors  met  regularly 
in  the  year  1902,  down  to  the  22d  day  of  July.  The  meeting  in  August 
was  adjourned  for  lack  of  a  quorum,  but  a  meeting  was  held  on  the 
16tii  day  of  September.  The  executive  committee  met  regularly  in 
the  year  1902,  down  to  the  4th  day  of  June,  and  thereafter  tfie  execu- 
tive committee  met  on  June  17th,  June  24th,  July  8th,  July  22d,  Sep- 
tember 9th,  and  September  16th.  On  the  10th  of  June  a  quorum  was- 
not  present,  and  it  does  not  appear  that  there  was  any  attempt  to  meet 
on  the  other  dates  for  regular  meetings.  This  was  during  the  vaca- 
tion season,  and  there  is  nothing  to  show  that  the  directors  had  knowl- 
edge of  any  busine^  of  the  company  requiring  either  a  meeting  of 
the  board  of  directors  or  of  the  executive  committee  at  the  times  wheir 
meetings  were  not  held.  There  is  nothing  in  the  defendant's  connec- 
tion with  the  United  States  Shipbuilding  Company,  which  was  or- 
ganized in  June,  1902,  from  which  it  could  be  inferred  that  implied 
authority  was  conferred  upon  Dresser  or  Livingston  to  make  the  con- 
tract with  the  plaintiff.  The  Mercantile  Trust  C<Mnpany  of  New 
York  was  one  of  the  principal  prcmioters  of  the  shipbuilding  ccxnpany. 
Prior  to  the  incorporation  of  the  shipbuilding  company,  whidi  was 
in  June,  1902,  there  were  negotiations  between  Dresser  and  Livingston- 
and  the  Mercantile  Trust  C^pany,  by  which  it  was  understood  that 
on  the  incorporation  of  the  ^ipbuilding  company  the  defendant  should 
act: 

"(a)  As  issnlng  bankers  and  pertorm  all  the  duties  Indd^tal  thereto. 
"Q>)  AdvertlsB  prospectus, 
"(c)  Receive  an  snbBcrlptlons, 
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"(d)  Pay  the  necessary  cash  to  the  trustees  to  clear  the  tlties  and  commit- 
ments thereto. 
"(e)  Deliver  all  bonds  and  shares  to  the  subscrlbera. 
"(0  B^cistrar  and  transfer  agent  of  the  abares  ot  the  company.** 

The  Mercantile  Trust  Company  was  to  act  as  trustee  for  the  bonds 
of  the  shipbuilding  company,  and  to  perform  certain  other  duties  in 
connection  with  its  affairs  after  its  incorporation. 

Thereafter,  at  the  meeting  of  the  board  of  directors  of  the  defend- 
ant, held  on  the  17th  day  of  June,  1902,  Dresser  made  a  report  "on 
the  U.  S.  Shipbuilding  consolidation."  He  testifies  that  he  informed 
the  board,  in  substance,  of  his  negotiations  in  this  matter,  and  that  the 
proposition  was  to  have  the  defendant  act  as  the  transfer  agent  of 
the  stock,  as  a  bank  of  deposit  for  the  shipbuilding  (X)mpany,  to  act 
as  tfie  house  of  issue  of  the  securities  that  had  been  or  could  be  sub- 
mitted to  the  public  for  sale,  and,  in  effect,  that  this  was  acquiesced  in. 
It  appears  that  the  plan  of  organization  of  the  shipbuilding  company 
contemplated  subscriptions  here  in  America  for  $3,000,000  of  the  $9,- 
000,000  of  bonds  of  the  shipbuilding  company,  to  be  issued  in  the  first 
instance  for  the  purchase  of  the  constituent  plants  that  were  to  be 
transferred  to  the  shipbuilding  company,  and  for  expenses  and  a 
working  capital.  Dresser  undertook  with  the  mercantile  company  to 
obtain  subscribers  for  the  $3,000,000  of  bonds  among  the  customers  of 
the  defendant.  Three  directors  of  the  defendant  became  subscribers 
under  the  underwriting  agreement  which  was  between  the  Mercantile 
Trust  Company  and  the  subscribers  for  bonds,  but  it  does  not  appear 
that  the  defendant  was  a  party  thereto,  or  was  interested  therein. 
Dresser  su(x:eeded  in  obtaining  subscribers  for  that  amount,  and  after- 
wards, on  a  failure  of  the  plan,  for  obtaining  subscriptions  for  the  re- 
mainder of  the  issue  in  Efurope,  he  obtained  subscriptions  for  about 
$1,700,000  more.  The  cations  which  the  promoters  of  the  shipbuild- 
ing company  had  for  the  purchase  of  the  plants  to  be  transferred  to 
it  expired  on  the  11th  day  of  August,  1903.  Some  of  these  options  ran 
to  Lewis  Nixon,  and  others  to  Dresser.  On  or  about  the  7th  day  of 
August,  1902,  Dresser  was  ready  to  pay  over  the  subscriptions  which 
he  had  obtained ;  but  on  account  of  the  failure  of  the  plans  to  float  the 
securities  abroad  he  was  induced  to  undertake  to  obtain  subscribers 
for  upwards  of  $3,000,000  more  in  order  to  insure  the  consummation 
of  the  plan.  To  enable  him  to  accomplish  this  the  Mercantile  Trust 
Company  delivered  to  him  the  securities,  and  it  appears  that  they  were 
used  with  guaranties  made  by  Dresser  in  the  name  of  the  defendant, 
as  collateral  to  notes  made  by  him  and  Nixon,  and  discounted  at  banks 
and  trust  companies  with  some  of  which  defendant  had  relations; 
and  it  would  seem  that  he  also  procured  the  discount  of  two  notes  of 
this  defendant  aggregating  $750,000,  using  some  of  these  securities 
'as  collateral.  He  thus  succeeded  in  raising  the  necessary  amount, 
.  which  apparentiy  was  deposited  with  the  defendant,  for,  on  August 
llth,  its  checks  were  used  in  the  disbursement  thereof  to  the  sudors 
of  the  constituent  plants.  On  tiie  14th  of  June,  1902,  an  advertisement 
was  published  in  the  New  York  Evening  Post,  and  simultaneously  in 
various  other  newspapers  throughout  the  country,  for  subscriptions 
to  the  public  issue  of  these  bonds,  and  the  name  of  the  defendant  ap- 
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peared  thereon  as  "Transfer  Agents"  and  "Bankers,"  and  it  was  stated 
therein  that  the  defendant  was  authorized  to  receive  applications  for 
the  bonds,  and  that  it  reserved  the  right  to  reject  any  or  all  bids,  and 
at  the  foot  of  the  advertisement  was  a  notice  to  ap^ly  to  the  defendant 
and  Harris,  Gates  &  Company,  Bankers,  for  additional  information. 
According  to  the  testimony  of  Dresser,  he  reported  to  the  board  of 
directors  and  to  the  executive  committee  from  time  to  time  concerning 
the  prc^ess  of  the  shipbuilding  ccnnpany  matters,  but  it  does  not  ap- 
pear that  he  assumed  to  do  anything  that  would  in  any  manner  in- 
volve the  defendant  financially  in  the  enterprise  until  about  the  11th 
day  of  August,  1902,  and  it  appears  by  his  testimony  that  he  did  not 
inform  any  of  the  members  of  the  board  of  directors  of  his  action  with 
respect  to  borrowing  funds  in  the  name  of  the  defendant  or  on  his  and 
Nixon's  individual  notes  or  the  guaranties  thereof.  While  tiiere  is 
some  evidence  tending  to  show  that  in  one  or  two  instances  these  guar- 
anties were  signed  "by  what  purported  to  be  a  majority  of  the  exec- 
utive committee/'  no  such  guaranty  in  writing  was  produced,  and 
it  is  fairly  to  be  inferred  from  the  evidence  that  all  of  these  guaranties 
were  signed  either  by  Dresser  or  Livingston  or  by  other  persons  act- 
ing under  Dresser's  direction,  and  none  of  whom  were  directors  of 
the  defendant.  It  appears  that  early  in  October  some  of  the  other  di- 
rectors acquired  information  with  respect  to  these  loans  and  guaran- 
ties, through  the  banking  department  or  otherwise,  and  that  the  bank- 
ing department  insisted  that  the  defendant  should  rid  itself  of  these 
ouigations  in  connection  with  the  ^ipbuilding  securities.  The  mat- 
ter was  then  taken  up  by  the  directors,  and  although  they  did  not 
reo^fnize  Dresser's  authority  for  what  had  been  done  in  raising  funds 
in  the  name  of  the  defendant,  they  apparently  deemed  it  advisable  to 
assume  the  responsibility,  and  with  that  end  in  view  the  so-called  "Shel- 
don Syndicate  Agreement"  was  executed  on  the  29th  day  of  October, 
1902,  which  rontemplated  raising  money  by  subscription  to  be  used 
in  paying  off  the  notes  thus  executed  by  Dresser  and  Nixon  and  the 
defendant  and  ttrtain  other  obligations  of  the  defendant  for  which 
some  of  diese  securities  were  pledged,  and  reimbursing  the  subscribers 
by  a  sale  of  the  securities,  and  in  the  event  of  inability  to  sell  them 
turning  the  securities  over  to  the  subscribers.  Prior  to  this  date,  the 
defendant  had  taken  none  of  the  securities  of  the  shipbuilding  com- 
pany as  a  !'house  of  issue,"  but  on  this  date  title  to  the  securities  was 
formally  transferred  to  the  defendant  for  the  purpose  of  transferring 
the  securities  to  the  managers  of  the  Sheldon  Syndicate  agreement 
with  a  view  to  carrying  out  the  plan  of  that  agreement,  which  was 
done.  Funds  were  thus  raised  with  which  the  notes  and  obligaticHis 
in  question  were  paid  and  the  securities  released. 

'The  learned  counsel  for  the  appellant  contends  that  these  transac-* 
tions  show  a  recognition  of  the  authority  of  Dresser  to  deal  in  the. 
matter  of  shipbuilding  securities  without  limitation  or  restraint.  I 
am  of  opinion  that  they  do  not.  They  of  course  show  a  ratification 
of  the  particular  acts  involved,  but  they  do  not  aid  the  plaintiff.  The 
contract  upon  which  the  plaintilf  seeks  to  recover  is  quite  different. 
No  knowledge  that  any  directors  possessed  could  have  led  a  reasonable 
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man  to  believe  diat  the  making  of  such  an  agreement  as  that  made  with 
the  plaintiff  would  be  incident  to  the  business  relations  which  were 
outlined  by  Dresser  to  the  board  of  directors  of  the  defendant  as  in- 
tended to  be  established  between  the  defendant  and  the  shipbuilding 
company.  At  the  time  the  agreement  with  the  plaintiff  was  made, 
the  defendant  owned  none  of  the  shipbuilding  securities.  At  most,  as- 
suming it  to  have  authorized  all  of  Dresser's  other  acts  in  connection 
therewith,  it  was  interested  in  those  securities  only  to  the  extent  that 
it  held  them  as  collateral.   It  may  be  that  its  interest  was  such  that 


have  been  competent  for  the  board  of  directors  to  have  authorized 
this  agreement.  It  is,  however,  unnecessary  to  decide  that  question, 
for  it  is  quite  clear,  I  think,  not  only  that  it  never  authorized  the  agree- 
ment, but  that  the  plaintiff  was  not  justified  in  assuming  that  the  exe- 
cution of  that  agreement  was  within  the  general  authoriu-  of  the  presi- 
dent of  the  defendant  or  of  those  who  signed.  Even  if  it  were  com- 
petent for  the  defendant  to  make  the  agreement,  it  was  apparently  so 
foreign  to  the  business  of  the  defendant,  and  of  such  an  extraordinary 
nature,  that  the  plaintiff  was  put  upon  notice  as  to  the  authority  of 
tiiose  executing  the  agreement 

The  seal  of  the  defendant  was  attached  to  the  agreement,  and  that 
constituted  prima  facie  evidence  that  the  agreement  was  signed  by  au- 
thority. Quackenboss  v.  Globe  &  R.  F.  Ins.  Co.,  177  N.  Y.  71,  69  N. 
£.  223.  But  as  already  indicated,  the  evidence  introduced  by  the  defend- 
ant completely  overcame  that  presumption.  Parties  dealing  with  a 
business  corporation  as  distinguished  from  religious  and  other  cor- 
porations may  rely  on  the  apparent  authority  of  Uie  officers  (Karsch 
v.  Pettier  &  Stymus  Mfg.  Co.,  82  App.  Div.  230,  81  N.  Y.  Supp.  782) ; 
but  in  the  absence  of  evidence  upwi  which  est(^>pel  may  be  predicated, 
as  by  holding  out  as  authorized  or  a  course  of  dealing,  the  question  in 
all  cases  still  is  whether  the  contract  was  authorized,  and  when  it  ap- 
pears that  it  was  not,  and  that  there  has  been  no  estoppel,  that  becomes 
a  complete  defense.  The  rights  of  stockholders  must  not  be  entirely 
overtooked.  Stockholders  are  powerless  to  protect  their  interests  by 
electing  cwnpetent  directors  if  the  officers  ttius  elected  or  a^^inted 
by  the  directors  may,  without  the  kno«rledge  or  coi»ent  of  the  latter, 
secretly  make  important  contracts,  like  this,  which  are  not  within  their 
apparent  scope  or  authority,  for  they  are  not  within  the  ordinary  busi- 
ness of  tiie  corporation.  The  defense  that  the  contract  was  unauthoriz- 
ed must  therefore  be  sustained  as  matter  of  law. 

The  plaintiff  doubtless  supposed  that  the  contract  was  authorized. 
It  appears  that  he  remained  ready  to  perform,  and  he  invokes  estoppel 
against  repudiation  of  the  rontract  by  the  defendant  The  defendant 
in  fact  received  no  benefit  from  the  a)ntract  It  is  ur^ed,  however, 
that  he  derived  the  benefit  contemplated  of  having  plaintiff's  securities 
kept  off  the  market.  The  difficulty  with  that  contention  is  that  it  was 
an  uncmiscious  or  involuntary  benefit  at  most,  because  the  defendant  as 
a  corporation  had  no  knowledge  of  the  making  of  the  contract.  The 
only  ground  for  making  the  contract  or  explanation  of  the  ccmduct  of 
Dresser  and  Livingston  in  keeping  it  secret  from  the  company,  in- 
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dicated  by  the.  record,  is  their  interest  in  the  success  of  tfie  shipbuild- 
ing company,,  and  fear  that  it  would  not  be  authorized  or  ratified  by 
the  defendant.  The  case  of  Vought  v.  Eastern  Building  &  Loan  Ass'n, 
172  N.  Y.  508,  64  N,  E.  496,  92  Am.  St  Rep.  761,  is  net  in  point. 
There,  the  corporation,  after  actually  and  knowingly  receiving  the 
benefit  of  the  contract,  was  held  estopped  from  pleading  that  the  con- 
tract was  ultra  vires. 

It  follows,  therefore,  that  the  judgment  should  be  afl&rmed,  with 
costs. 

PATTERSON,  P.  J.,  and  SCOTT,  J.,  concur. 

INGRAHAM,  J.  (dissenting).  The  court  submitted  two  questions 
to  the  jury.  The  first  was:  "Were  the  officers  who  signed  or  di- 
rected the  signing  of  the  alleged  agreement — that  is,  the  agreement 
in  suit  here — authorized  by  the  defendant  corporation  to  execute  it  as 
its  corporate  act  and  to  affix  thereto  its  corporate  seal  ?" — to  which 
the  jui7  answered,  "Yes."  The  other  question  was  as  to  a  question 
of  fact  raised  by  the  evidence  and  is  not  important.  After  the  jury 
had  answered  these  questions,  and  the  amount  due  to  the  plaintiff 
had  been  determined,  the  court  dismissed  the  complaint  Mr.  Jus- 
tice LAUGHLIN  is  of  the  opinion  that  there  was  no  evidence  to 
justify  the  submission  of  this  question  to  the  jury,  and  that  is  the 
important  question  on  this  appeal. 

The  instrument  was  executed  at  the  office  of  the  trust  company; 
it  was  signed  by  one  of  the  defendant's  vice  presidents,  by  direction 
of  the  president  in  the  name  of  the  trust  company ;  the  seal  of  the 
trust  company  was  placed  upon  it  by  one  of  the  assistant  secretaries, 
who  signed  it  as  secretary  of  the  company;  and  it  was  then  de- 
livered to  the  plaintiff,  who  relied  upon  it. and  acted  upon  it.  At  the 
time  this  agreement  was  executed  the  plaintiff  was  the  owner  of 
240  bonds  of  the  United  States  Shipbuilding  Company  of  $1,000  each ; 
1,916  shares  of  the  preferred  stock  of  the  corporation  of  the  par  v^ue 
of  $100  each ;  and  1,916  shares  of  the  common  stock  of  the  corpora- 
tion of  the  par  value  of  $100  each — the  total  par  value  of  these  se- 
curities being  $623,300.  These  securities  were  held  by  the  defendant 
during  the  life  of  the  contract  without  notice  from  the  defendant  that 
it  would  not  recognize  the  contract.  That  the  company  has  received 
the  benefits  that  it  expected  to  receive  by  reason  of  its  execution  of 
this  contract  with  the  plaintiff  is  not  disputed.  That  the  plaintiff  from 
relying  upon  the  promise  contained  in  this  contract  has  sustained  a 
very  serious  loss  is  clear,  and  to  now  refuse  to  enforce  the  contract 
a^inst  the  defendant  because  of  a  claimed  lack  of  authority  of  its 
officer  to  execute  it  seems  to  me  an  act  of  gross  injustice  to  the  plain- 
tiff, which  would  only  be  justified  in  case  the  lack  of  authority  is  so 
apparent  that  the  plaintiff  was  not  justified  in  acting  on  the  assump- 
tion that  the  acts  of  the  officers  of  the  defendant  were  authorize]. 
Here  was  a  corporation  organized  to  do  business  for  private  gain. 
It  appointed  its  executive  officers  to  represent  it,  make  contracts  for 
it,  and  transact  its  business.  Such  officers  in  the  usual  course  of 
business  made  a  contract  with  tiie  plaintiff,  of  which  the  plaintiff 
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has  received  the  consideration,  and  it  will  not  do  to  say  that  that  contract 
will  not  be  enforced  because  of  some  provision  of  the  by-law  under 
which  the  president  was  not  authorized  to  execute  it.  There  is 
nothing  to  limit  the  power  of  the  president  to  make  such  a  contract. 
That  he  did,  acting  for  the  defendant,  make  the  contract  with  the 
plaintiff  is  not  disputed.  The  defendant  received  the  benefit  from 
its  contract,  and  the  plaintiff  has  lost  the  right  to  dispose  of  his 
securities  until  they  have  become  of  no  value,  and  it  seems  to  me  that 
the  defendant  should  be  held  to  its  contract. 

Before  considering  the  contract  it  will  be  useful  to  call  to  mind 
the  situation  of  the  defendant  in  reference  to  the  securities  in  rela- 
tion to  which  the  contract  in  question  was  made.  Some  time  early 
in  the  year  1902  a  corporation  was  organized  known  as  the  "United 
States  Shipbuilding  Company"  with  a  very  large  capital,  which  was 
intended  to  purchase  the  various  shipbuilding  establishments  in  the 
United  States  and  consolidate  them  into  one  corporation.  Early  in 
May  the  president  of  the  defendant  had  entered  into  relations  with 
those  engaged  in  organizing  this  shipbuilding  company  and  had  made 
an  agreement  which  secured  to  the  defendant  trust  company  the 
transfer  agency  of  the  shipbuilding  company,  and  by  which  it  was  to 
be  a  depository  of  its  funds.  On  the  27th  of  June,  1902,  the  president 
of  the  corporation  reported  to  the  directors  that  the  defendant  had 
been  appointed  transfer  agent  of  the  stock  of  the  United  States 
Shipbuilding  Company,  which  was  to  be  formed,  and  would  also 
be  made  the  banking  or  fiscal  agent  to  receive  subscriptions  for  the 
bonds  of  the  company,  and  this  announcement  was  received  with 
approbation  by  the  directors.  As  time  went  on  it  became  necessary, 
in  order  to  carry  out  the  scheme  of  these  organizers  of  this  company, 
to  secure  subscriptions  to  its  securities,  and  what  are  called  "under- 
writing syndicates"  were  organized,  through  which  it  was  expected 
the  securities  of  the  shipbuilding  company  would  be  sold,  and  the 
necessary  money  to  carry  out  the  organization  of  the  company  pro- 
ceeded. The  prcHnoters  of  this  scheme  expected  to  have  subscriptions 
to  the  securities  from  England,  France,  and  America.  The  English 
subscriptions  did  not  materialize.  The  promoters,  however,  considered 
that  Uie  French  subscriptions  would  be  paid.  As  the  time  for  the  pay- 
ments required  to  be  made  by  the  shipbuilding  company  to  the  other 
companies  approached,  some  provision  must  be  made  to  secure  the 
money  necessary  to  make  the  payments.  About  August  11,  1902,  the 
president  of  the  defendant  and  the  officers  of  the  shipbuilding  com- 
pany made  notes  amounting  to  more  than  $4,000,000  secured  by- 
securities  of  the  shipbuilding  company  which  they  procured  the  de- 
fendant to  guarantee,  and  upon  which  money  was  advanced  by  several 
financial  institutions  in  New  York,  which  was  used  to  cacry  out  the 
obligation  of  the  shipbuilding  cc»npany.  It  would  also  seem  that  the 
defendant  had  become  responsible  for  other  obligations  of  this  ship- 
building company,  and  certainly  a  collapse  of  the  new  company  would 
cause  the  defendant  to  lose  a  very  large  sum  of  money,  as  well  as  all 
the  benefits  that  it  had  expected  from  its  employment  as  transfer  and 
fiscal  agent  On  September  9,  1902,  there  was  a  meeting  of  the  ex- 
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ecutive  committee  of  the  defendant,  at  which  a  report  was  made  in 
relation  to  the  situation  of  these  companies,  and  a  resolution  was  pass- 
ed authorizing  the  president  of  the  defendant  to  make  or  guarantee 
loans  in  the  company's  name,  when  necessary.  This  plainly  had  rela- 
ti(»i  to  loans  tiiat  had  been  or  were  to  be  guaranteed  by  the  trust  com- 
pany to  provide  money  to  carry  out  this  shipbuUding  project.  The 
connection  of  the  trust  company  wi^  this  shipbtiilding  company  was 
largely  advertised  in  the  newspapers,  and  it  seems  established  that  the 
officers  and  directors  of  this  company  knew  of  the  relations  which 
this  company  bore  to  the  shipbuilding  company,  and  that  it  was  expect- 
ed that  a  large  and  profitable  business  would  result  in  consequence  of 
such  connection. 

The  president  of  the  defendant  testified  that  at  every  meeting  of  the 
board  of  directors  and  of  tihe  executive  committee,  at  which  he  was 
present  during  the  summer  and  fall  of  19013,  he  advised  the  du-ectois 
and  esttcutive  committee  in  relation  to  the  shipbuilding  company; 
that  he  was  trying  to  keep  them  informed  of  the  general  prc^ess  of 
the  project  and  of  what  the  situation  was  as  it  went  on  from  time  to 
time.  There  was  certainly  evidence  from  which  the  jury  could  find 
that  both  the  directors  and  the  executive  committee  had  knowledge  of 
the  relations  between  the  trust  company  and  the  shipbuilding  com- 
pany; had  knowledge  of  the  obligations  that  the  defendant  had  as- 
sumed in  order  to  successfully  carry  through  the  promotion  of  the 
shipbuilding  company ;  that  this  was  approved  by  the  directors  and  the 
executive  committee  as  a  transaction  for  the  benefit  of  Uie  trust  com- 
pany, and  to  enable  it  to  secure  this  very  profitable  connection;  that 
this  relation  between  the  trust  company  and  the  shipbuilding  company 
had  been  widely  published  with  the  loiowledge  of  the  directors,  and 
persons  dealing  with  the  trust  company  were  justified  in  relying  upon 
the  well-known  relation ;  and  that  what  was  being  done  by  the  defend- 
ant in  promoting  this  shipbuilding  company  was  done  with  the  au- 
thority and  assent  of  its  directors. 

Prior  to  the  year  1902  the  plaintiff  had  been  the  owner  of  something 
more  than  one-half  the  capital  stock  of  the  Harlan  &  Hollingsworth 
Company,  a  shipbuilding  company  which  it  was  considered  essential 
for  this  new  shipbuilding  company  that  the  defendant  was  promoting 
to  acquire.  Some  time  in  1902  eiforts  were  made  to  induce  the  plain- 
tiff to  sell  his  stock,  and  as  all  of  the  stockholders  of  the  new  company 
had  entered  into  an  agreement  to  pool  their  securities  with  the  excep- 
tion of  the  Harlan  &  Hollingsworth  Company,  the  president  of  the  de- 
fendant instructed  the  vice  president  to  go  to  Wilmington  to  see  tiie 
various  pe<^le  who  held  st<>ck  in  the  Harlan  &  Hollingswortfa  Com- 
pany, at  the  same  time  handing  him  a  contract  under  which  the  other 
stodcholders  of  the  new  company  had  pooled  their  stock.  The  vice 
president  of  the  defendant  went  to  Wilmington,  and  saw  the  plaintiff 
and  others  interested.  At  that  time  the  vice  president  of  the  de- 
fendant showed  the  plaintiff  this  pooling  agreement,  stated  that  it  was 
essential  that  all  of  llie  stockholders  of  the  new  company  should  go  into 
this  pooling  airangement,  and  requested  the  plaintiff  to  sign  Ae  agree- 
ment  PUUntiff  said  that  he  did  not  know  the  Mr.  Clarke  named  in 
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the  pooling  agreement,  but  he  expressed  a  willingness  to  enter  into  scmte 
sudi  arrangement  of  tiiat  kind  if  the  trust  company  was  a  party  to  it, 
because  he  considered  that  the  trust  company  was  responsible.  After 
this  interview  the  vice  president  returned  to  New  York,  and  reported 
to  the  president  of  the  defendant  as  to  what  he  had  done  and  what 
plaintiff  had  said.  Subsequently,  the  plaintiff  came  to  New  York,  and, 
after  interviews  with  the  officers  of  the  defendant,  finally  prepared  a 
contract  that  he  was  willing  to  sign.  After  that  contract  was  submitted 
to  the  defendant  the  vice  president  again,  under  directions  of  the  presi- 
dentf  went  to  Wihnington  to  see  the  plaintiff.  The  president  of  the 
defendant  did  not  wish  to  sign  such  a  contract,  but  all  the  other  con- 
tracts in  relation  to  this  pooling  agreement  were  conditional  upon  all 
the  vendors  going  into  it.  After  all  the  other  vendors  had  signed  the 
pooling  agreement,  the  president  of  the  defendant  came  to  an  agreement 
with  the  plaintiff  on  behalf  of  the  defendant.  There  was  considerable 
negotiations  in  relation  to  the  form  of  this  contract  which  continued 
both  personalty  and  by  letter  during  the  month  of  September,  and  the 
contract  was  fhially  executed  on  the  26th  of  September,  1902,  although 
dated  the  28tii  of  August,  1903.  An  analysis  of  the  contract  is  neces- 
sary to  enable  us  to  determine  the  questions  presented. 

The  contract  is  between  the  Trust  Company  of  the  Republic,  a 
corporation  organized  under  the  laws  of  the  state  of  New  York,  party 
of  the  first  part,  and  Harry  T.  Gause  of  Wilmington,  Del.,  party  of 
the  second  part.  It  recites  that  it  is  the  mutual  desire  of  the  parties 
thereto  that  the  securities  of  the  United  States  Shipbuilding  Company 
should  be  sold  to  the  best  advantage,  both  parties  being  interested  in 
same;  and  that  a  selling  syndicate  of  which  Thomas  C.  Clarke  has 
been  named  as  manager,  has  been  formed  to  arrange  for  such  sales 
and  for  other  purposes,  under  an  agreement  providing  for  the  deposit 
of  all  of  said  securities  except  those  of  the  plaintiff  with  the  defendant 
trust  c(»ni»ny.  It  was  agreed  that  both  parties  to  the  agreement  would 
in  good  faith  co-operate  with  &e  said  syndicate  in  furthering  such  ob- 
ject, and  that  the  agreement  was  intended  to  be  an  aid  to  the  same ; 
that  the  plaintiff  agreed  that  he  would  d^sit  with  the  defendant  all 
his  bonds  and  shares  of  preferred  and  ODmmon  stock  of  the  United 
States  Shipbuilding  Company  under  the  terms  and  conditions  of  this 
^reement;  that  the  defendant  should  use  and  dispose  of  the  said 
securities  of  the  plaintiff  as  in  its  judgment  is  necessary  to  further  the 
purposes  of  said  syndicate,  and  in  so  doing  will  do  whatever  is  nec- 
essary to  insure  equal  benefits  to  the  plaintiff  "pro  rata  to  his  holdii^ 
of  said  securities  that  are  enjoyed  at  any  time  by  the  vendors  who  shall 
be  or  become  parties  to  the  agreement  with  said  syndicate  in  connec- 
tion with  the  sale  and  disposition  of  said  securities  or  the  proceeds  of 
sale  of  same,  and  it  hereby  guarantees  to  Oie  party  of  the  second  part 
the  sale  of  all  of  his  said  securities  on  or  before  August  25th,  1903, 
whether  through  the  efforts  of  said  syndicate  or  otherwise,  and  the 
party  of  the  first  part  agrees  to  account  to  the  party  of  the  second  part 
on  or  before  the  25th  day  of  August,  1903,  and  that  tiie  prices  thereof 
shall  be  on  a  basis  whidi  will  realize  to  the  party  of  the  second  part 
not  less  than  96  per  cent  of  the  par  value  of  the  bonds  and  68  per  cent. 
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of  the  par  value  of  the  said  preferred  stock  and  25  per  cent,  of  the  par 
value  of  the  said  common  stock,  less  brokerage  expenses,  as  herein- 
after stated,  and  the  party  of  the  first  part  hereby  agrees  to  pay  to  tfie 
party  of  the  second  part,  the  interest  on  the  bonds  as  and  when  received 
from  the  United  States  Shipbuilding  Company,  during  the  period  of 
this  agreement;"  that  the  defendant  was  accorded  the  exchisive  right 
to  sell  the  said  securities  of  the'plaintiff  during  the  period  of  the  agree- 
ment; that  no  obligation  or  liability  in  addition  to  those  herein  ex- 
pressed shall  be  implied  against  the  defendant,  "it  being  the  spirit  and 
intent  of  this  agreement  that  said  securities  are  deposited  as  named 
under  a  guaranty  of  sale  at  not  less  than  the  minimum  figures  herein- 
before mentioned,  and  all  proceeds  of  sale  are  to  be  accounted  for  at 
the  figures  at  which  such  sales  shall  be  made,  and  the  same  with  all 
incidental  net  profits  in  connection  with  the  same." 

What  was  intended  by  this  agreement  seems  to  be  quite  plain.  It 
recited  that  the  trust  company  was  interested  in  the  successful  carrying 
■out  of  the  syndicate  agreement  with  whom  all  of  the  stocks  and  bonds 
of  this  shipbuilding  company  had  been  deposited  except  ihc^e  owned 
l>y  the  plaintiff,  and  the  proofs  show  it  has  assumed  large  obligations, 
■which  were  secured  by  the  like  securities.  The  defendant  considered 
it  essential  to  the  successful  disposition  of  these  securities  that  the 
plaintiff's  bonds  and  stocks  should  be  added  to  those  to  be  sold  by  the 
■syndicate.  By  the  acquisition  of  the  plaintiff's  securities  defendant  had 
in  its  possession  all  of  the  securities  of  the  shipbuilding  o>mpany,  and 
thus  acquired  complete  osntrol  of  the  issues ;  and,  to  accomplish  this, 
defendant  was  wilUng  to  guarantee  that  the  plaintiff's  stocks  and  bonds 
would  be  sold  at  the  prices  named  within  the  period  specified,  or,  in 
default  of  a  sale  before  that  time,  to  account  to  the  plaintiff  for  the 
securities  at  a  price  specified.  If  the  securities  had  not  been  sold,  and 
the  defendant  had  paid  the  plaintiff  the  amount  named,  which  was  all 
it  was  obliged  to  do,  the  defendant  would  have  been  the  owner  of  these 
i^ecurities,  and  could  have  made  such  disposition  of  them  as  it  chose. 
There  was  no  arrangement  by  which  these  securities  were  to  ever  be 
returned  to  the  plaintiff,  and  after  their  deposit  with  the  defendant  the 
sole  interest  of  the  plaintiff  in  these  securities  was  the  obligation  of  the 
defendant  to  aca>unt  to  him  for  them  at  the  prices  specified.  This,  it 
seems  to  me,  was  the  obvious  intent  of  the  parties  to  this  agreonent. 
There  is  nothing  here  that  guaranteed  the  payment  of  an  indebtedness 
or  obligation  of  a  third  party,  and  the  use  of  the  word  "guarantee" 
is  misleading.  It  was  the  defendant  who  was  to  have  charge  of  the 
sale  of  the  securities,  and  it  was  the  defendant  who  was  to  reap  the 
benefit  which  would  accrue  by  reason  of  the  deposit  with  the  defendant 
of  the  securities,  and  it  was  that  benefit  which  was  considered  bv  the 
officers  of  the  defendant  as  important  for  the  defendant,  and  that  form- 
ed the  consideration  for  the  undertaki^  to  so  manage  the  time  and 
place  of  sale  as  to  secure  to  the  plaintiff  at  least  the  amount  specified 
in  the  agreement. 

The  plaintiff  was  not  told,  and  had  no  right  to  inquire,  as  to  the 
interest  of  the  defendant  in  the  securities,  or  in  the  successful  disposi- 
tion of  them.  He  made  his  ^eement  with  the  responsible  officers  of 
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the  company.  He  saw  the  contract  to  which  the  parties  had  agreed 
executed  by  the  responsible  officer  of  the  company,  with  the  seal  of 
the  company  affixed,  and  delivered  to  him,  and  he  has  complied  with  it. 
Before  discussing  the  question  as  to  the  autiiority  of  the  officers  of  the 
defendant  to  execute  such  agreement,  it  will  be  well  to  consider 
briefly  the  question  of  ultra  vires. 

The  defendant  was  organized  under  the  banking  law  (chapter  689,  p. 
1842,  of  the  Laws  of  1898).  By  section  166  (page  1908)  of  that  act  it 
had  power  to  act  as-the  fiscal  or  transfo-  ^;ent  of  any  corporation,  iuid 
in  such  capadty  to  receive  and  disburse  money,  transfer,  register,  and 
countersign  certificates  of  stodc,  bonds,  or  other  evidence  of  indebted- 
ness ;  to  take,  accept,  and  execute  any  and  all  such  trusts  and  powers 
of  whatever  nature  and  description  as  may  be  conferred  upon,  in- 
trusted, or  committed  to  it  by  any  person  or  persons  or  anybody 
poUtic,  corporation,  or  other  authority ;  to  purchase,  invest  in,  and  sell 
stocks,  IhUs  of  exdiange,  bonds,  mor^;^;e8,  and  other  securities,  and 
when  moneys  or  securities  for  money  are  borrowed  or  received  on  de- 
posit or  for  investment  the  bonds  or  obtigationb  of  the  o)mpany  may 
be  given  therefor.  And  under  sections  55  and  56  (pages  1869,  1870) 
of  the  same  act  general  banking  powers  were  conferred  upon  trust 
companies,  and  the  defendant  had,  by  implication,  all  incidental  powers 
necessary  to  carry  out  the  gentral  and  express  powers  conferred  upon 
it  By  the  by-laws  of  the  company  the  president  was  to  preside  at 
all  meetings  of  the  directors,  and  was  ex  officio  a  member  of  the  ex- 
ecutive committee.  He  was  authorized  to  talfe  charge  of,  and  keep  un- 
der his  control,  all  the  stocks  and  personal  securities  of  every  descrii>- 
tion  owned  by  the  company ;  directed  at  all  times,  and  on  all  occasions, 
to  exercise  such  general  direction  and  supervision  over  all  the  affairs 
of  the  company  as  its  interest  and  security  may  require.  The  presi- 
dent was  also  given  power  to  affix  the  corporate  seal  of  the  company 
to  various  instruments  specified  in  the  by-laws.  The  vice  presidents 
were  authorized  to  perform  such  duties  as  may  be  from  time  to  time 
determined  by  the  executive  committee,  and  also  such  as  may  be  as- 
signed to  them  by  the  president.  It  was  also  provided  that  the  execu- 
tive committee  should  exercise  all  the  power  of  the  board  of  directors 
when  the  board  was  not  in  session,  and  that  the  executive  committee 
may,  in  its  discretion,  authorize  the  president  generally  to  make  in- 
vestments in  such  securities  as  are  authorized  by  the  charter  of  the 
company. 

The  defendant,  thus  being  expressly  authorized  by  the  statute  under 
which  it  was  incorporated,  to  act  as  fiscal  or  trar^fer  agent  of  any 
corporation,  and  to  receive  and  disburse  money,  transfer,  register,  and 
countersign  certificate?  of  stock,  bonds,  or  other  evidence  of  indebted- 
ness, and  to  take,  accept,  and  execute  any  and  all  such  trusts  and  pow- 
ers of  whatever  nature  and  description  as  may  be  conferred  upon  it, 
would  certainly  have  authority  to  make  such  reasonable  contracts  as 
were  essential  to  obtain  such  business  or  to  carry  it  on.  It  had  general 
banking  powers,  power  to  loan  money,  to  purchase  and  sell  stocks  and 
j)ther  securities ;  and  it  seems  to  me  that  the  corporation  clearly  had 
authority  to  make  a  contract  such  as  the  one  now  heton  us  if  it  related 
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to  or  tended  to  facilitate  the  defendant  in  making  the  arrangements  for 
the  business  that  it  was  expressly  autiiorized  to  do.  If  tiiis  ccmtract 
had  been  in  form  a  (mtract  to  purdiase  the  si  :k  of  this  shipbuilding 
company  within  a  time  spedfied,  there  would  have  been  no  auestion 
but  that  the  company  would  have  had  power  to  execute  it.  The  fact 
that  it  gave  the  company  either  the  option  to  sell  it  to  somebody  else, 
or  to  purchase  it  itself,  does  not,  it  seems  to  me,  change  the  essential 
character  of  the  agreement,  and  it  seems  to  me  that  the  onitract  was 
one  clearly  within  tiie  power  of  the  corporation  to  execute ;  but  if  there 
was  any  questicm  as  to  the  power  of  the  corporati<Mi,  under  the  rule  as 
establi»ied  in  this  state,  the  defense  of  ultra  vires  is  not  open  to  the 
defendant  As  before  stated,  the  plaintiff  has  executed  the  contract 
on  his  part,  and  of  the  execution  of  that  cmitract  by  the  plaintiff  the 
defendant  has  received  the  full  benefit  It  was  enabled  in  the  month 
of  October  to  relieve  itself  of  liability  for  upwards  of  $4,000,000  of 
securities  by  an  agreement  for  the  sale  of  these  shipbuilding  securities, 
and  the  plaintiff  was,  by  this  contract  with  the  defendant,  prevented 
from  availing  himself  of  that  opportunity  to  dispose  of  his  securities 
at  that  time.  The  contract  has,  therefore,  been  fully  performed  on  the 
part  of  the  plaintiff.  He  made  no  effort  to  sell  his  securities,  and  could 
not  without  breach  of  his  contract  with  the  defendant. 

There  can  be  no  question  but  that  if  this  shipbuilding  company  was 
successfully  started  there  would  result  a  valuable  connection  for  the 
defendant.  The  president  had  fn^  time  to  time  reported  to  the  di- 
rectors the  arrangements  that  he  had  made  for  tiiat  purpose,  and 
neither  the  (Urectors  nor  the  executive  committee  had  ever  objected  to 
or  disai^roved  of  the  arrai^^ents  tiiat  he  had  made.  Hie  success- 
ful establishment  of  the  company  depended  upon  the  sale  or  disposi- 
tion of  the  shipbuilding  company's  securities,  and  it  was  for  this  pur- 
pose that  the  president  and  other  officers  of  the  defendant  made  the 
various  contracts  which  have  been  indicated.  The  defendant  had  guar- 
anteed loans  to  the  amount  of  over  $4,000,000  upon  the  securities  of 
this  company,  and  it  is  apparent  that  the  throwing  upon  the  market 
at  that  time  of  a  large  amount  of  securities  of  me  company  would 
necessarily  have  depreciated  their  value,  impaired  the  security  of 
these  loans,  and  exposed  the  defendant  to  a  daim  under  its  guaranty. 
Under  these  drcumstances,  the  president  of  the  defendant  solidted  the 
plaintiff  to  make  this  contract.  It  was  made  for  the  benefit  of  the  de- 
fendant, and  at  the  solicitation  of  its  president  and  other  officers.  Aft- 
er it  was  executed  it  was  placed  by  the  defendant  in  its  vault  with  the 
other  securities,  and  remained  there  until  the  spring  of  1903.  During 
all  Uiat  time  there  was  not  the  slightest  objection  or  notice  that  it 
would  not  be  comi^d  with,  or  that  it  was  ultra  vires  or  tmauthorized. 
It  seems  to  me  that,  under  such  drcumstances,  the  corporati<»i  faavii^ 
power  to  purchase  securities  and  make  the  incidental  omtracts  neces- 
sary to  conduct  its  business,  this  contract  was  not,  under  the  rules  as 
established  in  this  state,  ultra  vires. 

In  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62,  20  Am.  Rep.  504, 
the  rule  of  this  state  as  to  an  ultra  vires  contract  was  formulated, 
which  has  not  since  been  departed  from.  The  rule  is  Uiere  stated: 
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*'It  Is  now  TOT  v^'setUed  that  a  oorpfwatlw  cannot  avidl  Itself  of  tbe 
defense  of  nltn  Tires  when  the  contract  has  beea  In  good  faltb  fnlly  perform- 
ed by  the  othor  party,  and  tlM  c«poratlon  has  had  the  fall  boieflt  of  the 
perfbrmance  and  of  the  contract" 

This  principle  has  since  been  followed  in  Kent  v.  Quicksilver  Mining 
Co.,  78  N.  Y.  159;  The  Rider  Life  Raft  Co.  v.  Roach,  97  N.  Y, 
878;  Vought  v.  Eastern  Building  &  Loan  Ass'n,  172  N.  Y.  608,  65 
N.  E.  496,  92  Am.  St.  Rep.  761 ;  and  Bowers  v.  Ocean  Accident  & 
Guarantee  Corp.,  Ltd.,  110  App.  Div.  691,  97  N.  Y.  Supp.  486, 
affirmed  by  the  Court  of  Appeals  187  N.  Y.  661,  80  N.  E.  1105.  litis 
contract,  tiierefore,  not  being  ultra  vires,  or  at  any  rate  the  defense  of 
ultra  vires  not  being  available  to  the  defendant,  we  come  bade  to  the 
question  as  to  whether,  upon  this  evidence,  a  finding  of  the  jury  that 
its  officers  had  authority  to  execute  the  contract  or  affix  the  seal  of  the 
company  thereto  was  without  evidence  to  support  it. 

The  evidence  clearly  shows  a  constant  course  of  dealing  by  the 
president  of  this  corporation  without  express  reference  to  or  au- 
thority from  either  the  board  of  directors  or  the  executive  committee. 
There  are  a  series  of  contracts  made  by  the  president  on  its  behalf, 
guaranteeing  loans,  and  making  contracts  in  rdation  to  this  shipbuild- 
ing company,  of  which  the  contract  with  the  plaintiff  is  one.  They 
were  made  as  carrying  out  the  general  arrangement  in  relation  to  this 
shipbuilding  company  that  had  been  reported  to  the  directors  and  had 
received  its  acquiescence.  So  far  as  appears,  these  contracts  and  ob- 
ligations were  all  carried  out  and  performed,  except  the  contract  with 
the  plaintiff.  The  relation  of  this  defendant  to  the  shipbuilding  com- 
pany's securities  was  advertised  in  the  newspapers,  and  was  appsu*- 
ently  well  known  to  everybody  except  these  directors,  who  now  claim 
that  all  diis  was  done  witiiout  their  knowledge.  But  without  objec- 
tion, the  president  of  this  corporation  was  allowed  to  make  this  con- 
tract, giving  to  the  defendant  a  decided  advantage,  which  it  availed 
itself  of,  and  without  the  slightest  notice  to  the  plaintiff  that  the 
contract  had  been  made  without  its  authority  the  plaintiff  was  prevent- 
ed from  protecting  himself  by  his  oblations  to  the  defendant  under 
this  contract.  It  seems  to  me,  under  these  circumstances,  where 
the  plaintiff  has  fully  carried  out  the  contract,  relying  upon  the  author- 
ity of  the  president  of  the  defendant  to  make  this  contract,  without  the 
slightest  notice  that  such  authority  did  not  exist,  that  the  defendant 
is  estopped  from  disputing  his  authority.  Pe(^le's  Bank  v.  National 
Bank,  101  U.  S.  181,  25  L.  Ed.  907. 

In  HoUnes  v.  Willard,  125  N.  Y.  75,  25  N.  E.  1083,  the  question  of 
the  ultra  vires  of  a  contract  and  the  authority  of  an  executive  officer 
of  a  corporation  to  execute  it  were  discussed  by  the  court,  and  certain 
principles  were  established  which,  it  seems  to  me,  apply  to  this  case. 
It  was  there  said : 

"While  the  plaintiff  did  not  have  the  right  nnder  Its  charter  to  carry  on  this 
bnslnesa,  It  had  capacity  to  do  so,  and  conld  nuike  contracts  therein  which 
wonM  hind  tt  and  the  prasons  with  whom  It  dealt,  and  its  acts  tberdn  could 
be  regarded  as  corporate  acts." 

The  evidence  is  undisputed  that  this  contract,  being  one  within  the 
general  powers  of  the  corporation  to  make,  was  duly  signed  by  its 
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officers,  and  its  seal  duly  affixed  t6  it  at  the  office  of  the  company. 
As  was  said  in  Quackenboss  v.  Globe  &  R.  F.  Ins.  Co.,  177  N.  Y. 
71.  69  N.  E.  823 : 

"It  is  an  ancient  and  weH-eetabliBlied  rule  of  law  tluit  wbere  tlie  seal  of 
a  corporation  la  affixed  1»  a  contract  or  written  Inatmment,  to  wbtdb 
euch  corporation  Is  a  party,  and  it  is  aigned  by  the  president  and  secretary 
or  otber  proper  officers.  It  will  be  presumed  tbat  sucb  offlcerB  did  not  exceed 
tbeir  powers,  aa  tbe  seal  ia  prima  facie  proof  tbat  it  was  attached  by  proper 
aatborlty.  and  It  lies  with  the  party  objecting  to  Its  execntlim  to  sliow  tbat 
It  was  affixed  surreptitiously  or  Improperly." 

We  have,  therefore,  a  presumption  frcm  the  formal  and  notorious 
execution  of  the  instrument  at  the  office  of  the  company,  by  the  officers 
of  the  company,  which  has  been  performed  by  the  plaintiff,  and  the 
advantage  of  such  performance  had  been  appropriated  by  the  corpora- 
ticm,  without  notice  to  the  plaintiff  of  any  lade  of  authority  on  the 
part  of  its  officers  to  execute  the  ^reement  It  seems  to  me  Aat,  from 
this  evidence,  there  w^s  at  least  a  question  of  fact  presented  as  to 
whether  this  contract  was  authorized  by  the  defendant,  and  which 
justified  the  finding  of  the  jury.  It  is  quite  immaterial  to  say  that 
the  directors  had  no  knowledge  of  this  agreement.  It  was  made  for 
its  benefit  by  its  principal  executive  officers.  The  original  contract 
was  put  with  its  other  records  and  preserved.  The  corporation  itself 
is,  I  think,  chargeable  with  notice  of  the  execution  of  such  a)ntract. 
and  it  certainly  cannot  go  on  and  allow  a  person  openly  and  notorious- 
ly dealing  witii  it  to  rely  upon  his  contract  witii  sudi  a  corporation, 
obtaining  the  benefit  of  the  contract,  without  at  least  raising  a  question 
of  fact  as  to  either  the  original  authority  on  behalf  of  the  officers  of 
the  corporation  to  execute  the  contract,  or  a  ratification  of  the  act  of 
the  corporation  in  executing  it.  The  evidence  adduced  by  the  defend- 
ant to  show  that  the  directors  or  executive  committee  had  no  knowl- 
edge of  this  contract  is  extremely  indefinite,  and  assuming  that,  if 
neither  the  executive  ccwnmittee  nor  the  board  of  directors  had  ex- 
pressly authorized  this  contract,  it  could  not  be  enforced,  die  testimony 
in  relation  to.  it  would  do  no  more  than  raise  a  question  of  fact  tor 
the  jury,  which  the  verdict  of  the  jury  has  settled  in  favor  of  the 
plaintiff.  New  Eng.  Iron  Co.  v.  Gilbert  El.  R.  Co.,  91  N.  Y.  153-164- 
In  Jourdan  v.  L.  I.  R.  Co.,  115  N.  Y.  380,  22  N.  E.  153.  a  contract 
was  drafted  in  pursuance  of  negotiations  between  the  two  companies. 
An  emergency  arose  which  called  for  its  completion,  and  the  secre- 
tary, after  consulting  with  the  president,  signed,  sealed,  and  delivered 
it,  expecting,  as  he  testified,  to  get  a  ratification,  intending  to  call  the 
board  of  directors*  attention  to  it,  but  forgot  it.  The  Court  of  Ap- 
peals held  that  this  raised  a  question  for  tfie  jury  as  to  the  authority 
to  execute  the  instrument,  and  that  the  facts,  which  were  not  nearly 
so  strong  as  in  the  case  at  bar,  were  "abundant  and  conclusive  evi- 
dence that  the  contract  was  adopted  and  ratified  by  the  defendant  in  its 
corporate  capacity."  It  was  there  said : 

"Moreover,  the  defendant  received  a  pecuniary  bemflt  under  the  contract, 
upoa  tbe  assnmption  that  tbe  contract  was  valid.  If  tbey  intended  to  dis- 
avow it,  it  was  their  duty  to  t>e  active  in  so  doing,  and  not  remain  wiilfally 
paaalve,  tn  order  to  profit  by  an  (Mnisalon  or  mlstalce  on  the  part  of  tbeIr  own 
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offlceis,  and  wUcb  tbey  might  have  prevented."  See,  Aiwa,  Fifth  mt  Bank 
of  PrOT.  T.  NavBSsa  Phosphate  Co.,  119  N.  Y.  266,  28  N.  B.  787. 

In  view  of  these  authorities,  and  in  view  of  the  undisputed  testimony 
that  the  acts  of  Dresser  as  president  of  the  defendant,  in  making  ar- 
rangements to  secure  the  business  of  this  shipbuilding  company,  were 
approved  by  the  directors  and  executive  committee,  and  he  was  al- 
lowed to  make  such  contracts,  borrow  money,  guarantee  notes  and 
other'  obligations,  all  of  which  were  either  expressly  authorized  or  rati- 
fied by  the  company,  it  is  difficult  to  see  how  it  can  be  seriously  con- 
tended that  there  was  not  at  least  a  question  for  the  jury  as  to  whether 
or  not  these  officers  of  the  defendant  had  authority  to  execute  this 
contract,  or  whether  their  action  in  ocecuting  it  was  not  subsequently 
ratified  by  the  corporation. 

I  think  that  this  contract  was  not  ultra  vires ;  that  the  finding  of  the 
jury  that  the  defendant  authorized  its  execution  was  sustained  by  the 
evidence;  and  tiiat  the  plaintiff,  and  not  the  defendant,  was  entitled 
to  judgment  upon  the  verdict  of  the  jury. 

I  t^ink,  therefore,  that  the  judgment  should  be  reversed,  and  judg- 
ment ordered  for  the  plaintiff  upon  the  verdict,  with  costs  to  the 
plaintiff. 

CLARKE,  J.,  concurs. 


LANTUT.  Eire  Com*r,  t.  MBDB. 
(Supreme  Court,  Appellate  Tvna.   March  S.  190S.) 

HUI.TH— TTllSAJn  BDILDinOB— "Othbb  Tbino." 

Greater  New  York  Charter.  Laws  1901,  p.  328,  c.  466.  9  780.  aotborlEea 
the  marshal  to  rater  any  building  to  aamlne  **tbe  stoves  and  pipes  there- 
to, ranges,  furnaces  and  heating  apinratus  of  every  kind  whatsoever,  In- 
clndl&g  the  chimneys,  fines  and  pipes  with  which  tiie  same  may  be  con- 
nected, engine  rooms,  boilers,  oveus,  kettles,  and  also  all  chemical  appara- 
tus or  other  things  which  in  his  opinion  may  be  dangerous  In  causing  or 
promoting  fires."  Held,  that  the  "other  things"  are  not  limited  to  the 
classes  previously  specified,  and  that  a  dumb-waiter  shaft,  extending 
from  the  basement  to  the  roof,  but  without  connection  with  the  outer 
air  at  the  rool^  may  be  condemned  as  dangerous,  and  specific  changes  or- 
dered tbereUL 

[Bd.  Note. — For  otber  definitions,  see  Words  and  Phrases,  vol  6,  p. 
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MacI<eaD,  J.,  dlBaentlug. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Francis  J.  Lantry,  fire  commissioner  of  the  city  of  New 
York  ^^nst  Albert  Mede.  Judgment  for  defendant,  and  plaintiff 
.appeals.  Reversed. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

Francis  K.  Pendleton  (Herman  Stiefel  and  WilUam  J.  Millard,  of 
•counsel),  for  appellant. 

Ira  J.  Ettinger,  for  respondent. 
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BISCHOFF,  J.  As  I  ranstnie  the  statute  under  ocxisideration  (Char- 
ter, Laws  1901,  p.  323,  c.  466,  §  780),  the  discretion  vested  in  the  trfficial 
was  not  limited  to  matters  of  the  very  classes  previously  specified.  The 
rule  "noscitur  a  sociis"  does  not  have  cogent  application  here,  since  the 
word  "other"  is  used  in  ocmnection  with  things  which  in  "the  opinion'' 
of  the  official  were  dangerous.  It  cannot  be  said  that  the  L^slature, 
when  specifying  certain  things,  enacted  into  law  the  fact  that  a  marshal 
deemed  these  very  things  dangerous,  and  yet,  without  some  such  as- 
sumption,  the  statute  cannot  be  taken  to  restrict  the  "other"  things — 
left  to  his  opinion  as  to  their  dangerous  character — to  the  specified 
matters  of  probable  danger.  The  a>mmissioner  is  given  discretionary 
powers  in  the  matter  of  proceeding  upon  the  marshal's  report,  and  the 
apparent  purpose  of  the  statute  is  to  leave  much  to  his  personal  opinion 
relative  to  the  manner  in  which  things  of  danger  should  be  treated^ 
whether  by  removal  or  by  remedyii^  their  defects,  ior  the  lessenii^ 
of  the  cause  of  fires,  or  for  the  protection  of  firemen  and  the  occupants 
of  buildings  in  case  of  fires. 

Taking  this  section  of  the  charter  as  a  whole,  the  purpose  is^lain, 
and  the  meaning  of  the  words  "or  other  things  whidi  in  his  opinion 
may  be  dangerous  in  causing  or  promoting  fires"  is  not  confined  to 
any  exact  class  of  dangerous  appurtenances.  "Ex  antecedentibus  et 
consequentibus  fit  optima  interpretatio."  Looking  to  the  provisi(»is 
of  this  section  of  the  charter  whidt  precede  and  follow  ths  words  in 
question,  I  have  no  doubt  that  the  statute  should  be  interpreted  to 
include  the  matter  to  which  the  commissioner's  order  was  directed  in 
the  present  case.  Sutherland,  Stat.  Const.  §  279 ;  Given  v.  Hilton,  95 
U.  S.  591,  598,  24  L.  Ed.  458 ;  White  v.  U.  S.,  191  U.  S.  562,  24 
Sup.  Ct.  171,  48  L.  Ed.  295 ;  Wolsey  v.  Chapman,  101  U.  S.  769,  25 
L.  Ed.  915;  Matter  of  Board  of  Street  Opening,  133  N.  Y.  329.  31 
N.  E.  102, 16  L.  R.  A.  180,  28  Am.  St.  Rep.  640. 

The  judgment  ^ould  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 

GILDERSLEEVE,  P.  J.,  concurs. 

MacLEAN,  J.  (dissenting).  Having  disobeyed  the  order  of  the  fire 
commi^ioner  to  cover  with  asbestos  plated  with  metal  a  dumb-waiter 
shaft  running  frcxn  the  basonent  to  the  roof,  but  without  any  connec- 
tion with  the  outer  air  above  the  roof,  the  owner  of  the  building  was 
made  defendant  in  an  action  for  a  fine  of  $50  under  section  780  of  the 
Greater  New  York  charter  (Laws  1901,  p.  323,  c  466),  which  reads: 

"It  shall  be  the  duty  of  a  marshal  or  his  officers  and  agents,  when  an- 
thorlzed  by  him  In  writing  so  to  do,  to  enter  into  any  balldlng  or  premises 
within  said  dty  for  the  purpose  of  examining  or  causing  to  be  examined,  the 
stoves  and  pipes  thereto,  ranges,  furnaces  and  heating  apparatus  of  eTery 
kind  whatsoever,  Including  the  cblmn^s,  flues  and  pipes  with  which  the  same 
may  be  connected,  engine  rooms,  boilers,  ovens,  kettleSj_and  also  all  chemical 
apparatus  or  other  things  which  In  his  opinion  may  he  dangerous  la  causlns 
or  promoting  fires,  or  dangerous  to  the  firemen  or  oocnpants  in  case  of  fire, 
and  upon  finding  any  of  th«n  defective  or  dangenras,  or  In  any  manner  ex- 
posed or  liable  to  fire  from  any  cause,  he  shall  report  the  same  to  the  com- 
missioner, wlio  may  tlierenpou  Issue  orders  or  spedal  dlrecti<»is,  either  print- 
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ed  or  written,  dtreetliic  Am  owner  or  occopuit  to  alter,  xomoTC,  or  temedr  ttte 
same  In  radx  manner  and  within  Bnch  reasonable  time  a»  may  be  neceaBary, 
and  In  reqiect  thereto  may  authorize  and  direct  the  nee  of  mdi  materials 
and  qiplUmces  as  shall  be  de«ned  proper  and  necesaary ;  and  In  case  of 
neglect  or  refusal  so  to  do  within  the  time  prescribed  such  orders  or  di- 
rections, sucb  fire  marshal,  under  the  direction  of  said  commissioner,  shall 
cause  said  alteration,  removal  or  other  necessary  act  or  work  to  be  done, 
and  the  expense  thereof  shall  be  <Aiarged  to  the  party  so  offending,  to  be  sued 
tor  and  reooTsred  In  the  manner  herein  proTlded  for  the  tecoTety  of  flnea  and 
penalties  under  this  diaptar.  And  In  addition  thereto  the  party  so  offending 
Aall  forfeit  the  som  of  fifty  d(rtlars,  to  be  recorerod  bi  said  action  or  In  an 
action  brou^t  therefor  by  the  flre  commissioner." 

Conceding,  necessarily,  that  neither  a  dtunb-waiter  shaft  nor  any- 
thing of  the  sort  is  included  or  alluded  to  in  the  things  enumerated, 
from  stoves  to  chemical  apparatus,  counsel  for  the  city  contends  with 
persistency  and  length,  hard  to  ignore,  that  the  power  claimed  is  legally 
conferred  in  the  words  "or  other  things,"  and  also  that  existence  of 
the  power  should  be  acknowledged  judicially,  because  of  the  reason- 
ableness of  its  exercise  and  the  danger  of  its  curtailment  in  this  in- 
stance. Under  venerable  application  of  the  ancient  maxim,  "Nosdtur 
a  sociis,'*  g^eneral  after  special  words  imply  no  extension  of  the  cate- 
gory or  categories  expressly  indicated,  but'  at  most  cover  something 
of  the  like  sort,  and  (mly  of  the  like  sort  or  class,  as  is  settled  in  a 
series  of  cases  of  two  centuries. 

Neither  upon  the  reasonableness  of  the  order  nor  upon  the  facts  as- 
serted (without  evidence  thereof)  need  this  court  pass,  although  a 
spectacular  instance  is  within  memory  where  a  former  functionary, 
against  the  warning  of  an  architect  of  ability  and  an  engineer  of 
eminence,  directed  the  plating  of  an  important  structure,  the  burning 
of  which  proved  unextinguishable  because  of  the  plating.  If  the  facts 
really  be  that  "the  whole  history  of  New  York  fires  shows  that  the 
dumb-waiter  shafts  are  the  most  dangerous  means  of  promoting  fires," 
and  "there  is  scarcely  a  thing,  except  powder  and  oil,  which  will  be 
more  instrumental  in  promoting  fires,"  it  is  curious  that  these  facts  have 
not  been  brought  to  the  attention  of  the  public  and  of  the  Legfislature 
by  the  fimctionaries  who  under  various  titles  have  had  cognizance  of 
building  construction  in  this  town  since  1866. 


come  frcHn  the  destruction  of  some  building  material  or  even  hazard 
of  life  will  be  less  than  the  public  harm  if  courts  cover  into  the  stat- 
utes, as  legalization,  the  opinions  of  ofilicials  as  to  matters  not  contem- 
plated by  the  lawmaking  power,  graft  the  notion  of  a  departmental 
subordinate  for  the  time  being  into  the  "pouvoir  superieur"  resorted 
to  in  extreme  cases  upon  the  continent  of  Europe  by  the  government 
head  of  the  state. 
Tht  judgment  should  be  affirmed,  with  costs  to  the  respondent 
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BROOK  et  al.  t.  KALFON. 

(Snpnme  Goort,  Appellate  Twin.  March  6.  1008.) 

Infantb—Pboof  of  Infawct. 

Kvldence  in  support,  of  tbe  defense  of  infancy  at  the  time  of  enterloK 
Into  tbe  contract  sued  on  conddered,  and  held,  that  the  weight  was  not 
necesearlly  in  favor  of  the  defense^ 
MacLean,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  John  B.  Btook  and  another  against  Rose  R.  Kalfon, 
doing  business  as  Randall's  Painless  Dentistry.  From  a  judgment 
for  plaintiffs,  defendant  appeals.  Affirmed. 

Argued  before  GILDERSLEEVE,  P.  L,  and  BISCHOFF  and 

MacLEAN,  JJ. 

Foster  &  Cuimingham,  for  appellant. 
Samuel  Fine,  for  r&pondent. 

BISCHOFF,  J.   There  was  no  question  as  to  the  fact  of  the  sale 

and  delivery  of  the  goods  to  the  defendant,  and  a  recovery  was  re- 
sisted solely  upon  the  affirmative  defense  of  infancy.  To  support 
this  defense  a  witness  was  called,  who  testified  that  he  was  an  uncle 
of  the  defendant,  that  at  the  time  of  her  birth  he  was  living  in  the 
house  where  she  was  bom,  and  that  the  date  of  her  birth  was  March 
8,  1890.  The  goods  in  suit  were  supplied  at  the  order  of  the  defend- 
ant's ht»band,  and  were  delivered  at  her  place  of  business,  of  which 
her  husband  had  been  placed  in  apparent  charge.  Called  as  a  wit- 
ness, the  defendant  stated  that  she  had  filed  a  certificate  that  she  was 
doing  business  under  the  name  of  Randall's  Painless  Dentistry,  and 
that  she  was  married  on  December  6,  1906,  before  an  alderman  of 
this  city. 

Upon  the  proof  before  the  justice  we  find  no  reason  for  disturbing 
this  judgment  for  the  plaintiffs,  since  the  weight  of  evidence  was  not 
necessarily  in  favor  of  the  defense  of  infancy.  The  testimony  of  the 
single  witness.  Levy,  called  to  establish  the  defendant's  nonage,  was 
not  conclusive,  and  could  be  opposed  by  the  inferences  which  the 
justice  might  draw  from  the  appearance  of  the  defendant,  as  well  as 
from  the  fact  of  her  marriage  at  a  time'when,  if  Levy's  testimony  were 
correct,  she  was  far  from  the  age  of  legal  consent.  On  cross-exami- 
nation, she  testified  that  at  the  time  of  her  marriage  she  knew  her  true 
age  and  stated  tt  to  the  alderman ;  and  it  is  but  a  fair  inference  that 
her  true  age,  when  so  stated  to  the  alderman,  must  have  been  con- 
siderably greater  than  that  testified  to  by  Levy,  if  the  official  was 
content  to  perform  the  ceremony.  In  this  view.  Levy's  testimony — 
the  only  evidence  of  infancy — was  so  far  infirmed  as  to  render  it  of 
no  particular  weight  upon  the  question  of  the  acttial  date  of  the  de- 
fendant's birth. 

The  judgment  should  be  affirmed,  with  costs. 

GILDERSLEEVE,  P.  J.,  concurs. 
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MacLEAN,  J.  (dissenting).  The  birth  of  the  defendant  having 
been  testified  to  by  her  uncle  as  occurring  within  his  own  knowledge 
on  March  8,  1890.  at  No.  376  Grand  street,  where  he  then  was  liv- 
ing with  his  sister,  and  he  not  having  been  shown  to  be  in  any  wise 
interested  in  the  outcome  of  the  cause,  and  his  testimony  having  been 
neither  contradicted  nor  rendered  improbable  by  other  evidence,  the 
fact  of  her  infancy,  pleaded  in  bar,  is  to  be  taken  as  a  legally  estab- 
lished fact  (Lomer  v.  Meeker,  26  N.  Y.  363 ;  Kavanagh  v.  Wilson, 
70  N.  Y.  179),  not  nullified  by  any  presumption  legitimately  presum- 
able from  her  statements  that  she  knew  her  age  (without  mention- 
ing it)  and  that  (without  tellii^  what  she  said)  she  stated  her  age  to 
the  alderman  who  married  her ;  non  constat  with  her  parents  stand- 
ing by  and  consenting,  or  in  his  credence  of  a  misleadmg  stat^ent. 

Were  it  material,  it  might  be  presumed  that  the  alderman  did  his 
duty.  To  presume  the  defendant's  age  from  his  act  would  base  a 
presumption  upon  a  presumption,  which  may  not  be  by  court  or  jury. 
The  presumption  that  public  officers  have  done  their  duty  is  undoubt- 
edly a  legal  presumption ;  but  it  does  not  supply  proof  of  a  substan- 
tial fact  Whenever  circumstantial  evidence  is  relied  upon  to  prove 
a  fact,  the  circumstances  must  be  proved,  and  not  themselves  pre- 
sumed. U.  S.  V.  Ross.  92  U.  S.  281,  23  L.  Ed.  707.  'The  only  pre- 
stmiptions  of  fact  which  tiie  law  recc^inizes  are  immediate  inferences 
from  facts  proved."  Mannuig  v.  Insurance  Co.,  100  U.  S.  693,  25 
L.  Ed.  761. 

Whether  the  defendant  as  she  appeared  in  court  impressed  the 
experienced  justice  as  a  young  girl  or  a  woman  grown  is  not  return- 
ed in  the  record.  His  indignation  at  somebody  or  something  does 
transpire  from  an  ebullition  that  he  would  have  an  indictment  drawn. 
But  that  offending,  too.  is  ^itangible.  Upon  the  case  before  this  court 
the  judgment  should  have  been  for  the  defendant. 

The  judgment  appealed  from  should  be  reversed. 


PITTSBURGH  PLATE  GLASS  CO.  v.  RAVITCH  ct  aL 

(Supreme  Court,  Appellate  Term.   March  S,  1908.) 

CoBPOSATioNS— Actions  bt  Foreign  Cobpobations— Compliance  with  Law. 
General  Corporation  Law,  Laws  18^  p.  1806,  c.  .687,  i  10,'  provides 
tbat  DO  foreign  stock  corporatioD,  other  tbau  a  moneyed  oc«rporatloii» 
shall,  do  business  in  the  state  without  procuring  a  certificate  from  the 
Secretary  of  State  tbat  It  has  complied  with  the  law,  etc.,  and  no  such 
corporation  doing  business  In  the  state  shall  sue  upon  any  contract  made 
by  It  In  the  state  unless,  prior  to  Its  making,  the  certificate  shall  have 
been  procured.  .  Held,  that  an  allegation  of  compliance  with  the  Inw  Is 
a  condition  precedent  to  the  right  of  such  a  corporation  to  sue  oa  a 
contract  made  by  It  In  the  state,  and  ^here  the  allegation  Is  denied  It 
becomes  an  Issuft  In  the  case,  and  on  plaintiff's  failure  to  prove  It  defend- 
ants are  ttitltled  to  a  dlunlasal,  upon  motion  made  at  the  close  of  plain- 
tiff's case,  and,  though  not  specifically  moved  at  the  close  of  the  whoM 
case,  they  are  entitled  to  a  directed  verdict,  pursuant  to  motion. 

TEd.  Kote.— For  cases  In  point;  see  C«nt  Dig.  voL  12,  CJorporatlons, 
I  2046.1 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan^  Ninth  Dis- 
trict. 

Action  by  the  Pittsburgh  Plate  Glass  Company  against  David 
Ravitch  and  others.  From  a  judgment  for  plaintiff,  and  an  order 
denying  defendants'  motion  for  a  new  trial  under  Municipal  Court 
Act,  Laws  1902,  p.  1563,  c.  680,  §  354,  defendants  appeal.  Reversed, 
and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

Nicholas  AleinikofF,  for  appellants. 
Phillips  &  Avery,  for  respondent 

MacLEAN,  J.  In  this  action  to  recover  for  performance  pursuant 
to  a  written  contract  with  the  defendants,  the  plaintiff,  among  other 
things,  alleged  that  it  was  a  foreign  corporation,  and  as  such,  "prior 
to  the  times  hereinafter  mentioned,  duly  obtained  from  the  Secretary 
of  the  State  of  New  York  a  certificate  that  plaintiff  had  complied 
with  all  the  requirements  of  law  to  authorize  it  to  do  business  in 
this  state."  This  was  denied.  Such  allegation  is  essential  as  a  condi- 
tion precedent  (Wood  &  Selick  v.  Ball,  190  N.  Y.  217,  83  N.  E.  21) 
and,  being  denied,  an  issue  in  the  case.  The  motion  to  dismiss  for 
failure  of  proof  therefor  at  the  close  of  the  plaintiffs  case  should 
have  been  granted,  and,  though  not  specifically  moved  at  the  close 
of  the  whole  case,  the  defendants  were  entitled  to  the  direction  of  s 
verdict  pursuant  to  motion,  the  plaintiff  failing  to  prove  its  compli- 
ance with  section  16  of  the  general  corporation  law  (Laws  1892,  p. 
1805,  c  687),  which  "should  be  alleged  and  proved  by  a  foreign  cor- 
poration such  as  the  plaintiff,  in  order  to  establish  a  cause  of  action 
in  the  courts  of  this  state"  (Wood  &  Selick  v.  Ball,  at  page  225  of 
190  N.  Y.,  and  page  23  of  83  N.  E.);  the  record  disclosing  no  admis- 
sion thereof.  The  judgment  should  therefore  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event. 

GILDERSLEEVE,  P.  J.,  concurs, 

BISCHOFF,  J.  (concurring).  The  motion  for  dismissal  of  the 
complaint,  made  upon  the  close  of  the  plaintiff's  case,  for  failure  of 
proof  of  compliance  with  the  provisions  of  section  15  of  the  general 
corporation  law  (Laws  1892,  p.  1805,  c.  687),  should  have  been 
granted,  and  the  error  of  its  denial  was  curable  only  by  proof  of 
such  compliance  subsequently  introduced  by  either  party,  of  which 
there  was  none.  Obviously,  the  mere  statement  of  the  plaintiff's 
counsel  that  counsel  for  the  defendant  had  agreed  to  admit  the  fact 
of  such  compliance  and  to  waive  proof  of  it,  made  against  the  lat- 
ter's  Insistence  upon  a  ruling,  did  not  have  the  effect  of  such  proof 
or  a  waiver  of  it. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 
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nSS,  DOORR  ft  CARROLL  H0R81D  CO.  T.  KIERNAN. 

(Supreme  Court.  A]n>ellate  Tenn.  March  0,  1908.) 

L  Saucs— RKunm  ow  ^luck— Aotxons  worn  Peio»— BJvidincb— SuwioueBor. 
In  an  action  for  tbe  price  of  a  liorse,  eTldence  examined  and  held  to 
show  that  defradant  was  oitltled  imder  the  terms  of  the  agreemmt  to 
keep  the  horae  oa  trial  only  48  hours  before  acc^tlog  or  returning  it 

S.  Sauk— OPKRATion  and  Brraoiv-TBAHsrsB  or  titu  as  Betwixn  PABTiBa 
Where  defradant  took  a  horse  on  trial  for  4S  hours,  his  retention  of  It 
for  a  longw  time  transferred  the  title  to  UmseU,  tboogb  It  was  retained 
but  a  fliiort  time  beyond  tint  period ;  and  on  tbe  death  of  Hu  horse  tliere* 
after  he  was  twond  to  pay  Its  reasonable  value. 

Appeal  from  Municipal  Court,  Borou^  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  the  Fiss,  Doerr  &  Carroll  Horse  Company  against  Hugh 
Kieman.  From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  GILDERSLEEVE,  P.  J.,  and  BISCHOFF  and 
MacLEAN,  JJ. 

Frederick  A.  Tanner,  for  appellant 

GILDERSLEEVE,  P.  J.  The  complaint  herein  alleges  that  on 
September  26,  1906,  plaintiff  sold  and  delivered  to  defendant  a  certain 
mare,  for  which  defendant  promised  to  pay  $200,  and  that  said  mare 
was  reasonably  worth  $200;  that  no  part  thereof  has  been  paid;  and 
that  said  sum,  with  interest,  is  due  and  owing.  The  answer  is  a  gen- 
eral denial.  The  case  was  tried  by  the  court  without  a  jury,  and  judg- 
ment rendered  for  the  defendant.  Plaintiff  appeals. 

Whatever  may  be  said  on  the  question  of  sale  and  delivery,  the 
evidence  admits  of  but  one  conclusion  as  to  price.  Practically,  there- 
fore, but  one  question  was  contested  upon  the  trial,  viz. :  Was  there 
a  sale  and  delivery  of  the  mare  ?  The  plaintiff  is  a  dconestic  corporation 
engaged  in  dealing  in  horses.  The  defendant  is  a  truckman  using  a 
number  of  horses,  and  had  for  years  been  a  customer  of  the  plaintiff. 
On  September  26, 1906,  one  of  defendant's  horses  dropped  dead  in  the 
street,  and  defendant  phoned  his  driver  to  go  to  the  plaintiff's  stables, 
in  Twenty-Fourth  street,  and  get  a  horse  to  take  him  home.  Accord- 
ingly the  driver,  one  John  Joseph  Hughes,  went  to  said  stables,  saw 
plaintiff's  salesman,  Henry  Hayman,  who  turned  over  to  him  the  mare 
in  question,  saying:  "I  want  the  horse  back  to-morrow  morning." 
This  was  2  8  o'clock  in  the  afternoon.  In  about  half  an  hour  die 
defendant  came  in,  learned  from  Hayman  that  his  driver  had  taken 
the  mare,  and  after  some  conversation,  was  told  he  could  have  her 
for  $200.  Hayman  testifies  that  at  this  time  he  told  the  defendant 
to  send  the  mare  back  the  following  morning,  and  on  cross-examina- 
tion swears  that  defendant  said:  "If  the  horse  suits  me,  I  will  keep  the 
horse."  The  mare  was  never  paid  for  and  never  returned.  After  she 
had  been  in  defendant's  possession  about  three  days,  and  <»i  September 
29th,  in  the  afternoon,  she  showed  signs  of  sickness,  and  died  the 
same  afternoon.  The  driver  testifies  he  took  her,  by  instructions  from 
108N.Y.S^70 
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the  defendant,  to  plaintiff's  stables  in  Twenty-Fourth  street,  and  was 
there  told  she  was  all  right,  but  that  she  dropped  dead  when  he  got 
as  far  as  Twenty-Eighth  street.  The  testimony  is  conflicting  as  to 
whether  Hayman  did  or  did  not  see  the  mare  at  this  time.  The  cause 
of  the  mare's  death  does  not  appear.  There  is  some  evidence  from 
which  it  mig^t  be  inferred  that  it  was  colic.  The  defendant  testifies 
that  up  to  the  time  she  was  taken  sick  he  was  satisfied  with  her  ap- 
pearance and  her  work.  There  is  no  evidence  that  the  mare  was  un- 
sound or  diseased  in  any  way.  All  evidence  as  to  her  condition  te 
quite  the  contrary.  We  have  seen  what  the  plaintiffs  salesman,  Hay- 
man,  testifies  he  said  to  the  defendant  less  than  one  hour  after  the 
mare  had  been  placed  in  the  possession  of  the  defendant's  driver.  The 
defendant's  recollection  of  what  was  said  at  this  time  is  as  follows: 

"Hayman  told  me  that  he  [defendant's  driver]  had  already  a  horse,  and  I 
says,  'All  right.*  I  didn't  see  the  horse,  and  I  told  him,  If  I  seen  hiiu,  I 
would  look  him  over,  and  If  he  was  alt  right  I  might  Iceep  him,  and  Id  the 
ev^t  I  didn't  keep  him  I  would  come  down  and  let  him  know  In  a  couple  of 
d^s,  and  he  said,  'All  li^t ;'  and  on  the  third  day  the  horae  died— afto:  thp 
2eth— and  after  that  he  sent  me  a  bin." 

The  bill  is  for  $200,  and  is  in  evidence,  dated  October,  1906.  Hay- 
man says  it  was  sent  from  four  to  six  days  after  Uie  26th  of  Septem- 
ber. Hayman  testified,  without  substantial  contradiction,  that  the  rule 
or  custom  of  the  plaintiff  in  selling  horses  imposed  as  a  condition  of 
sale  that  if  the  horse  is  not  returned  within  48  hours  he  is  the  property 
of  the  man  who  purchases  him : 

"Q.  What  are  the  conditions  of  selling  horses?  A.  We  a  nian  we 
know  is  pood  a  fair  trial,  24  hours.  Q.  What  is  the  rule  or  custom  with  yonr 
firm  In  selling  horses?   A.  Forty-eight  hours  at  the  most" 

It  appears  that  the  defendant  had  bought  as  many  as  40  horses  from 
plaintiff,  and  never  before  had  kept  a  horse  on  trial  as  long  as  3  or  4 
days.  We  think  the  evidence  shows  conclusively  that  the  mare  was 
sound  when  taken  by  defendant,  that  he  was  told  the  price  was  $200, 
that  she  was  of  the  reasonable  value  of  $200,  that  he  was  told  to  re- 
turn her  the  next  day  if  not  satisfied,  that  he  was  satisfied  with  her, 
that  he  said  if  suited  he  would  come  and  pay  for  her,  that  he  was  not 
entitled  to  a  trial  of  more  th»i  48  hours,  and  that  the  time  fixed  by 
himself  for  deciding  as  to  the  purchase  was  a  couple  of  days.  We 
think  the  transaction  required  the  defendant  to  return  the  mare  witliin 
48  hours,  and,  failing  to  do  so,  he  became  bound  to  retain  the  animal 
and  pay  the  reasonable  value  therefor.  Although  the  trial  period  was 
actually  but  little  in  excess  of  the  defendant's  right,  it  was  substantial, 
and  we  are  of  the  opinion  the  title  to  the  mare  had  vested  in  defendant 
at  the  time  of  her  death. 

'The  decision  of  the  learned  trial  justice  is  contrary  to  die  evidence 
and  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  ai^ellant 
to  abide  the  event  All  concur. 
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GBRSMAN  T.  LEVT  et  aL 

(Olty  Court  of  New  York,  Special  Term.   December,  1907.) 

1.  Appeal— TuiB  of  TAKino—PBOOEEDiNo— Notice  ow  Jddqmkkt. 

A  notice  of  entry  of  judgment  Is  not  a  nullity  on  account  of  the  mla- 
q>elUDg  of  plalntifTa  name  bj  adding  an  additional  *V*  to  ttae  mimame. 

2.  Sau. 

A  notice  of  ntiy  of  Ivdgmont  la  not  a  nullity  becanae  a  part  of  tbe 
notice  Is  printed  and  a  part  wrlttoL 
&  Saue. 

A  notice  of  entry  of  judgment,  served  by  plaintiff  In  vlolAtlon  of  a  stay 
of  proceedings,  will  not  limit  tbe  time  for  appeal. 

Acticm  by  Rudolf^  Gersman  against  David  Levy  and  Robert  Fried- 
man.  On  motion  to  compel  acceptance  of  notice  of  appeal.  Granted. 

J.  C.  Weil  and  Levi  &  Newhouse,  for  the  motion. 
Katz  &  Sommcrich,  opposed. 

GREEN,  J.  I  am  of  the  opinion  that  the  objection  made  by  the  de- 
fendant that  the  notice  of  the  entry  of  the  judgment  is  a  nullity  on 
account  of  the  misspelling  of  the  name  by  adding  an  "n"  to  the  sur- 
name is  not  good.  "Gersman,"  spelled  "Gersmann,"  sounds  the  same 
and  cannot  be  said  to  mislead.  It  is  a  case  of  idem  sonans.  It  sounds 
alike*  ai)d  ^at  has  been  held  sufficient  People  ex  rel.  Kenyon  v. 
Sutherland,  81  N.  Y.  12. 

The  second  objection,  that  the  notice  of  the  entry  of  judgment  is 
insufficient,  is  likewise  untenable,  and  the  fact  that  part  of  the  notice 
is  printed  and  part  written  is  not  in  contravention  of  the  Code,  and 
has  been  repeatedly  held  good. 

The  third  objection,  however,  that  plaintiff  tmtered  judgment  and 
served  notice  of  entry,  which  set  in  motion  and  operation  the  limita- 
tion of  the  time  to  appeal,  is,  however,  serious,  on  account  of  the  stay 
of  proceedings  which  was  panted  by  the  trial  justice.  I  am  of  the 
opinion  that  by  thus  proceedmg  the  plaintiff  violated  the  stay,  and  that 
he  had  no  right  to  enter  judgment,  nor  serve  notice  of  entry  thereof. 

The  motion  to  compel  acceptance  of  the  notice  of  appeal  is  therefore 
granted,  upon  the  authority  of  Kemer  v.  Steck  (Super.  Buff.)  9  N. 
Y.  Su^p.  303,  and  White  v.  Klinken,  16  Abb.  Frac.  109. 

Motioo  granted. 


GERSllAN  V.  LEVY  et  al. 
(Supreme  Court.  Appellate  Term.  February  28,  1008.) 

1.  CoUBTa— CiTT  COUBT— A^FSAb— TlU  TOS  PBOOBIDIIIOS— NOTIOI  OT  EKTRV 

OF  JUDQ^NT. 

Under  Code  Glv.  Proc.  |  S190,  providing  tbat  an  appeal  from  a  Judg- 
moit  of  the  City  Court  must  be  taken  wltbln  10  days  "after  tbe  service 
of  a  copy  of  tbe  judgment  or  order  appealed  from,  and  a  written  no- 
tice of  tbe  date  of  entry  thereof,"  plaintiff  must  be  bold  to  strict  prac- 
tice In  serring  the  copy  of  tbe  Judgment 

2.  AFPEAL— SUFFICIBNCT  OV  NOTICE  OF  KNTBT  OT  JUDOmnT. 

Tbat  tbe  notices  of  entry  of  a  Judgment  and  of  an  order  dmylng  a  mo- 
tion for  a  new  trial  are  partly  written  and  partly  printed  la  no  objection 
to  their  sufficiency. 
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Si.  Judohkht— Entbt— "Stat." 

An  oral  direction  by  the  Jndg^  when  directing  entry  of  Judgment,  grant* 
lug  "ten  days'  stay,"  la  geniwaUy  to  be  regarded  aa  meaning  merely  a  itay 
of  execntion. 

4.  BCoxxona— ItartBT  or  0»dpb  Putt  or  Olsbe. 

The  modem  jiractlce  of  the  preparation  of  orders  by  the  attomcgra  In 
the  caas  doea  not  deprive  the  clerk  of  the  right  to  do  bo,  and  It  la  his 
duty  to  alter  all  orders  of  the  court,  witboot  spedal  direction  to  that 
^Tect. 

5.  Sahb— BssBimua  or  OsDia. 

A  direction  of  the  conrt,  what  entered  In  the  mlnntee  of  tlu  trial  by 
the  clerk,  has  the  fall  force  of  an  order;  and  where  the  direction  of  the 
court  for  "ten  days'  stay"  was  entered  In  the  minute  as  "tea  days'  stay 
of  execution  after  notice  of  entry  of  Judgment,"  the  entry  beaune  the 
<»der  of  the  court.  In  the  absence  of  any  objection  thereto. 

[Ed.  Not&— For  casea  In  point,  see  Gent  Dig.  toI.  85,  Mottona,  |  60.] 

9.  JiTDOUBNT  Stat— -EiTTKT  or  Obdeb. 

Any  stay  of  Judgment  after  a  verdict  for  plaintiff  Is  a  fevor  to  de- 
fendants, and  tliey  are  bound  to  Inform  themselves  as  to  Its  conditions 
without  notice;  and  If  the  direction  as  ent^d  by  the  clerk  Is  not  us 
broad  as  the  court's  direction,  they  should  have  Its  meaning  definitely 
determined,  or  move  to  vacate  the  entry  and  service  thereof. 

T.  Afi'xai/— Tun  roa  PnooaBniNO— Notioi  or  Oopt  or  Judouint  ob  Obdeb 
~-DBracrr&— Nauxs. 

In  the  cranplalnt  and  summons  plaintiffs  name  was  given  as  "Rudolph 
Gersman,"  and  In  the  Judgment  In  bis  favor  hla  name  was  qpelled  with 
two  *Va,"  and  In  the  order  denyliig  defendantif  motion  for  new  trial  It 
was  glTOi  aa  "Rudi^iA  Clenunann.**  Beld,  that  Oie  dlacrepancy  did  not 
Invalidate  the  copy  of  the  Judgment  and  ordv  served. 

ft..  Sak>— Nomn  m  Amui-^cnrnamoT— STAxnoniT  at  UifDEBTAKiiia. 
An  undertaking  on  appeal,  stating  that  "appdlanta,  fading  aggrieved 
thweby,  Intend  to  ai^al  therefrom,"  cannot  be  deemed  an  Informal  no- 
tice of  appeal,  so  as  to  allow  appellant  to  amend  It  aa  such  nunc  pro 
tunc  after  the  time  for  giving  audi  notice  has  passed. 

9.  OovBTB— Orrv  CouB'r— Obdeb  Rxquibzho  Aocbptasob  or  Nonca— Bevxbw 

—Motion  to  Dibuiss  Appeal. 

Unless  an  order  by  the  City  Court,  requiring  plaintiff's  attorneys  to 
accept  service  of  notices  of  a[>peal.  Is  absolutely  void  for  want  of  Juris- 
diction, the  question  whether  or  not  defendants'  time  to  ap[)eal  bad  ex- 
pired can  only  be  determined  upon  appeal  taken  from  such  ordw,  and  not 
on  motion  to  dismiss  defendants*  appeal. 

10.  Same— ErrECT  or  ^I^nsisb— Pboceedinos  nf  Loweb  Ooubt. 

The  Special  Term  of  the  City  Court  hu  no  Jurisdiction  to  order  plaln- 
tUTs  attwneya  to  accept  service  of  notice  of  defendants*  appeal  from  a 
Judgment  of  such  conrt 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Rudolph  Gersman  against  David  Levy  and  another. 
From  a  judgment  for  plaintiff,  and  ati  order  denying  a  motion  for  a 
new  trial,  defendants  appeal.  On  motion  to  dismiss.  Appeal  dismissed. 

Argued  before  GILDERSLEEVE,  P.  J,  and  BISCHOFF.  and 
MacLEAN,  JJ. 

T.  C.  Levi  and  Weil  &  Newhouse,  for  appellants. 
Katz  &  Sommeridif  for  respondent 

GILDERSLEEVE,  P.  J.  The  plaintiflF  moves  to  dismiss  the  ap- 
peals herein,  talren  by  the  defendants  from  a  judgment  entered  on 
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the  verdict  of  a  jury  and  from  an  order  denying  defendants'  motion  for 
a  new  trial. 

The  facts  are  undisputed.  The  action  was  tried  on  November  26, 
1907;  the  jury  rendenn^  a  verdict  in  favor  of  the  plaintiff.  The  de- 
fendant, upon  the  rendition  of  the  verdict,  immediately  moved  to  set 
it  aside,  upon  the  grounds  specified  in  section  999  of  tlie  Code  of  Civil 
Procedure,  which  motion  the  court  denied,  giving  the  defendants  an 
exception,  and  saying,  as  appears  from  the  stenographer's  notes,  "Ten 
days'  stay  and  thirty  days  to  make  a  case."  The  judgment  was  en- 
tered in  uie  clerk's  office  of  tiie  City  Court  on  the  same  d^y  of  the  trial, 
and  a  copy  and  notice  of  entry  served  on  the  defendants'  attorneys, 
•and  on  the  next  day  an  order  denying  the  defendants'  motion  for  a 
new  trial  was  also  entered,  and  on  that  day  (November  27,  1907)  a  copy 
of  the  order,  with  notice  of  entry,  was  served  upon  the  defendants' 
attorneys,  who  admitted  service  thereof,  and  retained  the  copies  served 
without  objection.  On  December  6,  1907,  the  defendants  filed  and 
served  an  undertaking  on  appeal,  and,  as  this  undertaking  was  lost, 
oa  the  next  day  a  new  one  was  filed  and  served  on  plaintiff's  attorneys. 
This  undertakmg  contained  these  words : 

"And  tbe  mOiantM,  fteUng  anrieTea  tbodir,  Intend  to  appeal  thereftom 
to  tbe  Appelate  Turn  of  the  Bnpreme  Oourt,  New  YoA  oonoty." 

Subsequently  the  sureties  ai^>eared  at  the  office  of  the  plaintiff's  at- 
torneys and  justified,  by  giving  an  affidavit  as  to  their  property.  On 
December  20,  1907,  the  defendants  served  notices  of  app«u  from  tiie 
judgment  and  order  upon  the  plaintiff's  attorneys,  who  immediately 
returned  them,  on  the  ground  that  they  were  not  served  in  time.  There- 
after the  defendants  moved  at  a  Special  Term  of  the  City  Court  for 
an  order  requiring  the  plaintiff's  attorneys  to  accept  the  notices  of  ap- 
peal, which  motion  was  granted,  and  the  notices  of  appeal  were  re- 
served in  pursuance  of  such  order.  The  plaintiff  has  appealed  from 
this  last-named  order,  which  appeal  is  now  pending  in  this  court. 

Section  3190  of  the  Code  provides  that  an  appeal  frcrni  a  judgment 
or  order  of  the  City  Court  must  be  taken  within  ten  days  "after  service 
of  a  copy  of  the  judgment  or  order  appealed  from,  and  a  wntt^  no- 
tice of  the  date  of  entry  thereof."  The  first  question  to  be  determined 
here  is:  Were  the  notices  of  appeal  served  in  time?  We  recognize 
the  well-known  rule  that  in  a  case  of  this  kind  the  plaintiff  must  be 
held  to  strict  practice.  Good  v.  Daland,  119  N.  Y,  163,  23  N.  E.  474; 
Gabay  v.  Doane,  38  Misc.  Rep.  661,  78  N.  Y.  Supp.  224;  Curtis  v. 
Ritzman,  7  Misc.  Rep.  400,  27  N.  Y.  Supp.  971.  But,  if  such  practice 
has  been  regular  and  correct,  the  court  nas  no  power  to  extend  the 
defendants'  time  in  which  to  appeal  Section  784,  Code  Civ.  Pxoc. 
The  defendants'  attorneys  claim  that  their  notices  of  appeal  were  serv- 
ed in  time,  and  they  called  the  attention  of  the  court  to  numerous  deci- 
sions in  cases  where  the  judgment  lacked  the  "attestation"  of  the 
clerk,  or  the  notice  of  the  entry  of  the  judgment  or  order  did  not  show 
by  "indorsement  or  otherwise  the  office  address  or  place  of  business  of 
the  attorney  serving  it,"  or  the  notice  of  s^peal  did  not  contain  the 
"date  of  the  entry  of  the  judgment,"  or  Ae  judgment  "was  not  signed 
by  the  clerk,"  or  the  notice  of  entry  was  not  '^n  writing."  None  of 
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these  defects,  however,  appear  in  the  papers  in  the  case  at  lar.  Since 
the  amendment  to  section  1236  of  the  Code  of  1897  (chapter  188,  p. 
77,  Laws  of  1897)  the  judgment  does  not  require  the  "attestation"  of 
the  clerk,  that  provision  having  been  omitted  from  tiie  section ;  and  the 
decisions  cited  by  the  defend^ts,  so  holding,  were  made  prior  to  the 
passage  of  said  amendment.  The  copies  of  the  order  and  judgment 
served  show  that  the  order  was  signed  by  tht  trial  judge,  and  the 
judgment  was  signed  by  the  clerk  of  the  City  Court.  They  are  proper- 
ly indorsed,  and  give  the  names,  office,  and  post  office  address  of  the 
plaintiff's  attorneys.  They  are  so  indorsed  upon  the  outside  covers, 
and  are  so  folded  that  they  are  plainly  visible,  and,  as  stated  afore- 
said, service  thereof  was  duly  admitted  by  the  defendants'  attorneys. 
That  the  notices  of  entry  are  partly  written  and  partly  printed  is  no 
objection  to  tiieir  sufficiency. 

Another  reason  urged,  as  affecting  the  regularity  of  the  entry  of 
the  judgment  and  order  and  the  service  of  notice  of  entry,  is  that  the 
trial  judge  granted  a  ten  days'  stay  of  "all  proceedings,"  and  that 
therefore  the  plaintiff  had  no  right  to  enter  the  judgment  and  order, 
or  to  serve  notice  of  their  entry,  while  such  stay  was  operative.  This 
position  is  based  upon  the  fact  that  the  trial  judge  orally  directed  "ten 
days'  stay"  at  the  time  the  verdict  was  rendered.  That  similar  direc- 
tions are  quite  common,  and  are  generally  regarded  as  meaning  merely 
a  stay  of  execution,  is  well  known  in  ^e  practice.  As  to  whether  or 
not  an  oral  direction  regarding  a  stay,  made  by  the  trial  judge  in  open 
court,  has  the  effect  of  an  order,  without  the  subsequent  entry  of  a 
formal  order  in  accordance  therewith,  is  in  some  doubt;  the  author- 
ities not  being  in  full  accord.  Smith  v.  Spalding,  30  How.  Prac.  339 ; 
Wheeler  v.  Falconer,  7  Rob.  45-49 ;  Seeman  v.  Reiche,  16  Wkly.  Dig. 
561.  It  was  formerly  the  custom  for  the  clerk  of  the  court  to  enter 
all  orders  of  the  court,  and  because  the  modem  practice  of  the  prepara- 
tion of  the  order  by  the  attorneys  in  the  case  has  become  the  almost 
universal  practice  does  not  deprive  the  clerk  of  tiie  right  to  do  so. 
It  is  the  duty  of  the  clerk  to  enter  all  orders  of  the  court,  without  special 
direction  to  that  effect.  People  v.  City  Bank,  53  Barb.  412.  And  a 
direction  of  the  court,  when  entered  in  the  minutes  of  the  trial  by 
the  clerk,  has  the  full  force  of  an  order.  Gerity  v.  Sieger  &  Guern- 
sey Co.,  163  N.  Y.  119,  57  N.  E.  290.  The  judgment  roll  in  this 
case  was  made  a  part  of  the  moving  papers  herein,  and  handed  up  on 
the  hearing  of  the  motion ;  and  it  appears  that  the  direction  of  the  court 
regarding  a  stay  was  entered  in  the  minutes  as  "ten  days'  stay  of  ex- 
ecution after  notice  of  entry  of  judgment,"  and  this  court  is  therefore 
not  called  upon  to  construe  the  words  used  hy  the  trial  judge  in  grant- 
ing a  stay  to  the  defendants.  The  order  of  the  court  as  enter^  in 
the  minutes  conforms  to  the  general  acceptation  of  the  meaning  of 
the  words  "ten  days'  stay"  when  used  by  a  trial  court  under  such  cir- 
cumstances as  appear  here.  Any  stay  after  the  rendition  of  the  ver- 
dict was  a  favor  to  the  defendants,  and  they  were  bound  to 'inform 
themselves  as  to  its  conditions,  without  notice.  Willink  v.  Renwidk,  22 
Wend.  608. 

If  the  defendants'  attorneys  considered  the  direction  of  the  court  to 
be  as  broad  as  now  contended  by  them,  or  if  there  was  any  doubt  as 
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to  its  meanings  they  could  easily  have  had  its  meaning  definitely  deter- 
mined, by  promptly  returning  the  judgment  and  order  and  notice  of 
entry  served  upon  them,  or  by  moving  to  vacate  the  entry  and  ser^ace 
thereof.  Not  having  done  so,  they  af^arently  acquiesced  in  the  plain- 
tiff's right  to  make  sudi  entnr  and  service.  That  a  judgment  entered 
witiiout  notice  of  taxation  of  costs,  but  a  notice  of  relaxation  there- 
after given,  does  not  extend  the  time  in  which  to  appeal,  has  been  held 
by  this  court,  in  Ost  v.  Salmanowitz,  54  Misc.  Rep.  547,  104  N.  Y. 
Supp.  849,  following  the  case  of  Hewitt  v.  City  Mills,  136  N.  Y.  211, 
82  N.  E.  768;  and  the  case  of  Dobyns  v.  Commercial  Trust  Co.,  50 
Misc.  Rep.  629,  98  N.  Y.  Supp.  748,  must  be  deemed  to  be  overruled. 
The  attention  of  the  learned  justice  who  wrote  the  opinion  in  the  lat- 
ter case  evidently  was  not  called  to  the  provisions  of  section  3S64 
of  the  Code,  or  to  the  case  of  Hewitt  v.  City  Mills,  supra. 

The  spelling  of  the  plaintiffs  name  in  the  judgment  and  order 
does  not  examy  correspond  with  the  spelling  of  his  name  in  the 
summons  and  complaint  in  this  respect :  In  the  judgment  the  name 
"Gersman"  is  spelled  with  two  "n's,"  instead  of  one;  and  in  the 
order  his  name  is  spelled  "Rudolf  Gersmann,"  instead  of  "Rudolph 
Gersman" — and  it  is  claimed  that  this  discrepancy  invalidates  the 
copy  of  the  judgment  and  order  served.  This  objection  is  hardly 
worthy 'Of  mention.  In  the  case  cited  by  the  defendants'  attorneys 
(Gabay  v.  Doane,  38  Misc.  Rep.  661,  78  N.  Y.  Supp.  224)  in  sup- 
port of  thdr  contention  there  was  not  only  an  error  in  the  spelling 
of  the  clerk's  name  affixed  to  the  judgment,  which  is  quite  a  differ- 
ent matter  from  the  addition  or  omission  of  a  single  letter  from  the 
plaintiff's  name,  but  the  copy  served  was  wrongly  dated,  and  also 
stated  that  the  judgment  had  been  "filed,"  instead  of  "entered." 

The  defendants  also  urge  that  the  filing  and  service  of  the  under- 
taking containing  the  words  above  quoted  therein  is  an  informal 
notice  of  appeal,  within  the  decision  of  Sherman  v.  Wells,  14  How. 
Prac.  522,  which  can  be  made  good  by  the  subsequent  proceedings 
as  taken  in  this  case.  It  was  held  in  that  case  that  if  the  defendant 
"has  appealed  in  due  time,  and  given  an  informal  notice  of  it,  the 
court  may  allow  him  to  amend  his  notice  nunc  pro  tunc."  There 
can  be  no  question  as  to  the  correctness  of  that  proposition.  The 
court  went  further  in  that  case,  however,  and  also  said : 

"Tbe  serving  of  exertions,  or  a  case.  Is  notice  In  writing  that  the  party 
doing  80  Intends  to  appeal.  It  gives  notice  to  the  successful  partr  as  clearly 
and  distinctly  as  If  an  exi>reaB  notice  to  tbat  effect  was  eenred.  It  abould 
always,  therefore,  be  deemed  a  sufficient  notice  of  aj^Deal,  If  aerved  In  due 
time,  especially  If  not  objected  ta" 

The  facts  in  that  case  are  as  follows:  Plaintiffs  attorney  gave 
notice  of  taxation  of  costs  for  February  17,  1867,  which  was  ad- 
journed until  February  21st;  but  by  mistake  the  costs  were  taxed 
and  judgment  entered  on  the  20th,  and  notice  given  in  writing  that 
this  had  been  done.  It  was  then  agreed  between  the  attorneys  that 
they  should  go  before  the  clerk  on  the  21st  of  February  and  have 
the  items  of  costs  previously  objected  to  submitted  for  adjustment, 
and  any  such  item  as  should  be  disallowed  should  be  deducted,  and 
allowed  upon  the  judgment  and  execution.   The  defendant  had  taken 
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exceptions  at  the  trial,  and  befor^e  his  time  to  appeal  had  expired 
he  served  upon  plaintiff's  attorney  ''exceptions  in  this  action,  also 
copy  case  as  proposed."  The  court,  in  deciding  the  motion  to 
compel  the  plamtiff  to  accept  service  of  a  formal  notice  of  appeal, 
used  the  words  above  quoted,  and  also  placed  its  decision  upcni  the 
ground  that  when  the  plaintiff  served  his  notice  of  entry  of  the  judg- 
ment, on  the  20th  of  February,  it  was  uncertain  for  what  amount  the 
judgment  would  be,  as  it  was  agreed  that  the  items  disallowed  should 
be  deducted  &om  the  judgment,  and  this  uncertainty  continued  until 
the  Slst;  that  a  notice  of  entry,  when  given,  must  mean  from  a 
judgment  so  ptffected  in  form  that  on  the  voy  day  on  which  the 
notice  is  given  of  its  entry  the  appellant  has  on  record  a  knowledge 
of  all  matters  necessary  to  the  perfection  of  an  appeal. 

The  final  ground  upon  which  the  decision  in  the  forgoing  case 
was  based  is  undoubtedly  correct ;  but  we  have  been  unable  to  find 
any  case  in  which  the  courts  have  gone  so  far  as  to  declare  that  the 
service  of  a  bill  of  exceptions  and  a  proposed  case  is  sufficient  as 
a  notice  of  appeal.  Even  if  we  assume  that  such  is  the  case,  there 
is  a  notable  and  material  difference  between  the  service  of  a  bill 
of  exceptions  and  a  proposed  case  and  the  service  of  an  undertaking 
to  stay  an  execution.  The  service  of  an  undertaking  is  not  a  nec- 
essary step  towards  perfecting  an  appeal  from  a  judgment  or  an 
order  of  the  City  Court.  Sections  1341,  1343,  Code  Civ.  Proc; 
Quigg  v.  Int.  Shirt  Co.,  16  Misc.  Rep.  39,  37  N.  Y.  Supp.  916.  Se- 
curity is  given  for  a  separate  and  distinct  purpose,  and  may  or  may 
not  be  followed  by  an  appeal.  The  service  of  an  undertaking  can 
in  no  way  be  considered  as  more  than  a  mere  declaration  of  an 
"intent  to  appeal"  The  giving  of  the  security  in  the  case  at  bar 
was  an  acceptance  of  the  grace  of  the  court  in  granting  the  stay, 
and  cannot  reasonably  be  construed  as  the  giving  of  a  notice  of 
appeal,  informally  or  otherwise ;  nor  can  it  he  considered  as  one 
of  the  acts  essential  to  an  appeal,  proof  of  the  performance  of  which 
would  enable  the  court  to  permit  the  appeal  to  be  fully  perfected 
by  an  observance  of  the  other  essential.  If  the  defendants  had  gone 
no  further  in  the  action  than  the  service  of  the  aforesaid  under- 
taking, the  plaintiff  could  not  have  successfully  made  a  motion  to 
dismiss  'the  appeal ;  his  remedy  being  limited  to  a  motion  to  set 
aside  the  undertaking  upon  the  growid  that  no  appeal  had  been 
taken. 

We  now  come  to  the  consideration  of  the  question  of  the  validity 
of  the  order  made  at  the  Special  Term  of  the  City  Court  requiring 
the  plaintiff's  attorneys  to  accept  the  notices  of  appeal  served  on 
the  20th  of  December.  If  the  Special  Term  of  the  City  Court  had 
jurisdiction  to  make  such  an  order,  the  plaintiff  cannot,  by  these 
motions  to  dismiss  the  appeals,  determine  whether  the  order  was 
properly  made  or  not;  but  the  merits  of  that  motion  must  be  de- 
termined upon  the  appeal  from  the  order.  In  other  words,  the 
City  Court,  having  made  an  order  requirii^  the  plaintiff's  attorneys 
to  atxept  service  of  the  notices  of  appeal  herein,  whether  or  not 
defendants'  time  to  appeal  had  expired  can  only  be  determined 
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Upon  the  ai^wal  taken  from  such  order,  as  the  order  must  remain 
in  force  untd  reversed  or  vacated,  unless  it  is  absolutely  void  for 
want  of  jurisdiction.  A  motion  to  dismiss  the  appeal  from  the  judg- 
ment for  failure  to  serve  a  notice  of  appeal  within  the  statutory  time 
was  entertained  and  granted  in  the  case  of  Goetz  v.  Met.  St.  Ry.  Co., 
64  App.  Div,  367,  66  N.  Y.  Supp.  666;  and  in  the  case  of  Ziadi  v. 
Int.  St.  Ry.  Co.,  97  App.  Div.  187,  89  N.  Y.  Supp.  606,  the  court 
held  that: 

"Tbe  Special  l^rm,  after  aerrlce  of  a  notice  of  appeal,  Is  wltbout  power 
to  set  aside  snch  appeal,  or  to  make  an  ovdiet  tiiat  It  stand." 

The  court  further  says : 

"Were  snch  procednre  to  obtain.  It  wonld  Test  In  mdi  Spedal  Tenn  the 
Tifi^t  to  detwmlne  wbetber  cases  were  or  were  not  In  tlilB  court  ^le  unUwm 
practice  has  been  that  tbe  Appellate  Dlrlalon  alone  aboold  detwmlne  wbat  is 
before  it" 

We  do  not  find  that  tiie  foregoing  has  been  reversed,  overruled, 
or  criticised,  and  we  are  bound  by  it.  It  seems,  therefore,  that  the 
Special  Term  of  the  City  Court  was  without  jurisdiction  of  the 
subject-matter  and  had  no  power  or  authority  to  make  the  order 
referred  to.   The  appeals  must  therefore  be  dismissed. 

Appeals  dismissed.   Settle  orders  on  notice. 

BISCHOFF,  J.,  concurs.  MacLEAN,  J., -taking  no  part 


BAtm  T.  LONG  ISLAND  ft.  B. 

(Olty  Court  of  New  Tort,  Trial  Term.   February  *,  19M.) 

].  GaKBIKBS— COITTBAOT  OF  SHXPlUOfT— I/IiaTATIOII    Or  LUBILITr— VUIDITT. 

In  the  absCTce  ot  l^nd,  the  rights  of  a  carrier  and  8liiH>er  are  con- 
trived bf  the  ecHitract  made  on  receipt  of  the  proiwr^  for  transporta- 
tion, and  a  ccmtract  limiting  the  liability  to  a  spedfled  wxan  in  case  of 
loss  is  valid;  bat  this  mle  does  not  qipty  to  canters  at  baggage,  the 
receipt  tor  ba^ms  being  <aily  a  TOodier  enabling  tbe  owner  to  follow 
and  identity  his  property- 

[Bd.  Notaw— For  cases  In  point  see  Cent  Dig.  vol.  %  Carriers^  663- 
m,  164^11149.] 

%  Bahs— Shzppzho  BaoEm. 

Where  <me  ablpped  his  trunk  by  express  and  agreed  to  pay  a  specified 

som  for  the  expreesage  when  delivered  at  his  residence,  and  there  was 
nothing  to  show  that  he  was  about  to  become  a  passenger  of  the  carrier, 
the  shipment  was  one  of  expreas  freight  binding  lilm.  In  tbe  absmce  of 
fraud  or  imposition,  to  the  printed  receipt  glTen  him  limiting  tbe  car- 
rier's liability  to  a  specified  sum. 

9,  Sahk— DEUTaar. 

There  is  a  distinction  in  the  liability  of  a  carrier  In  tbe  handling  of 
express  and  freight  shlpmesits.  Bxpress  carriers  are  required  to  make 
personal  delivery,  and  until  such  delivery  Is  made  they  are  liable  as 
carrlws,  mileas  a  reaacnable  excuse  for  nondelivery  exists,  while  carrlm 
ot  frelglit  are  exempt  from  Uie  duty  of  personal  ddtveiy. 

[Dd.  Note.— B>c»r  cases  in  point,  see  Cent  Dig.  -nL  9,  Oarrlers,  |  818H>1 

4.  Samx— "FasioHT  Shxpubntb." 

The  term  "freight  shlpmaits,"  as  conunonly  used,  means  those  dis- 
tinct from  baggage  to  go  by  railroad  cairlws,  and  not  by  express  car- 
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rtera,  who  undertake  to  make  silvery  to  the  consignee  peraonally,  tbot^li 
their  lines  of  travel  may  be  Identical. 

[Ed.  Note.— otbeac  definition^  see  Words  and  Phrases,  ruL  4  V- 
2874.] 

5.  Same^-Ijabiutt  of  G&bbikb— "EXE3m'"~"LnnT." 

Public  Service  GommlsslotiB  Law,  Laws  1007,  p.  911,  c.  429,  f  88,  pro- 
viding that  no  contract  shall  "exempt"  any  carrier  from  any  IfabUIty  for 
loss  to  freight  from  the  time  of  Its  delivery  for  transportation  until  re- 
ceived at  its  destination  and  a  reasonable  time  shall  have  elapsed  after 
notice  to  the  consignee  of  the  arrival  to  permit  the  removal  thereof,  form- 
ing a  part  of  article  2  of  the  act,  relating  to  railroad^  street  railroads, 
and  carriers,  when  considered  In  connection  with  section  25  Of  the  article 
(page  903),  providing  that  the  provisions  thereof  shall  apply  to  the  tlrans- 
IMirtatlon  of  passengers,  freight,  or  property,  aud  to  any.  carrier  per- 
forming such  service,  refers  solely  to  carriage  of  freight,  as  distinguished 
from  carriage  by  express,  and  a  carrier  by  express  may  limit  Its  lia- 
bility to  a  specified  sum,  and  does  not  apply  to  a  contract  limiting  liabil- 
ity, since  the  word  "exempt,"  which  means  to  free,  to  clear,  to  be  not 
liable,  to  be  not  subject  to,  to  be  released  from  liability.  Is  not  synon* 
ymoils  with  the  word  "limit,"  whlcb  means  that  which  circumscribes  or 
confines,  a  restriction,  to  apply  a  limit  to,  or  to  set  a  limit  for. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  9,  Carriers,  Sft  663- 
667. 

For  oUier  d^nlflons,  see  Words  and  Phrases,  vol.  8.  pp.  25*^,  25S0 : 
vol.  6,  p.  4164.] 

ii.  Saue. 

Under  Public  Service  COmmlsslonB  J^aw,  Laws  1907,  p.  811,  c.  420,  I  38, 
providing  that  every  carrier  shall  be  liable  for  loss  to  property  carried 
as  baggage  up  to  the  fall  value  thereof,  provided  the  value  In  excess  of 
$150  Is  stated,  and  a  receipt  is  Issued  statlu^  the  value,  and  anthorlalng 
the  carrier  to  make  a  reasonable  charge  for  assuming  liability  In  excess 
of  ;$150,  etc.,  no  exemption  from  hablllty  can  be  obtained  by  a  carrier 
for  baggage,  no  matter  what  the  amount  may  be,  provided  the  excess  Is 
stated,  and  the  carrier  must  take  and  carry  the  baggage,  ot  whatever 
value. 

[Ed.  Note.— For  cases  In  point,  see  Cwt  Dig.  vol.  8,  Carriers,  H  1544- 
1548.] 

Action  by  Millicent  Baum  against  the  Long  Island  Railroad.  On 
motion  to  set  aside  verdict  for  plaintiff.  Conditionally  granted. 

David  Baum,  for  plaintiiT. 

J.  If.  Keany  (Dominie  B.  Griffin,  of  counsel),  for  defendant 

GREEN,  J.  On  September  3, 1907,  at  Arveme,  borough  of  Queens, 
New  York  City,  the  plaintiff  delivered  to  the  defendant,  who  is  a 
common  carrier  controlling,  operating,  and  conducting  Loi% 
Island  Express,"  her  certain  trunk,  with  its  contents,  to  be  carried 
and  delivered  by  the  defendant  to  her  home.  No.  127S  Madison  avenue, 
borough  of  Manhattan,  New  York  City.  The  testimony  of  the  plain- 
tiff was  not  contradicted  in  regard  to  the  contents  of  the  trunk  show- 
ing apparel,  etc.,  of  the  value  of  $1,192.88,  and  it  was  conceded 
the  defendant  that  it  received  the  trunk  as  a  common  carrier,' that  it 
never  delivered  the  same  to  the  plaintiff,  and  that  it  was  lost  while 
in  the  custody  and  possession  of  the  defendant.  Among  the  contents 
of  the  trunk  was  a  certain  manuscript  of  a  proposed  school  reader  of 
the  all^^  value  of  $400,  and  which  value  was  accepted  by  the  jury. 
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as  appears  by  its  verdict.  The  defendant  contested  plaintiff's  re- 
<x>very  upon  uie  ground  that,  admitting  it  received  the  trunk  and  the 
same  was  not  delivered  to  plaintiflf,  the  trunk  was  delivered  to  the 
defendant  under  a  special  contract  wherein  its  liability  was  limited  to 
the  sum  of  $50.  The  jury  found  for  the  plaintiff  upon  the  trial  and 
rendered  a  verdict  for  the  full  amount  demanded,  $1,193.88.  Defend- 
ant moved  to  set  aside  the  verdict  upon  the  ground  that  the  verdict 
was  contrary  to  the  law,  contrary  to  me  evidence,  and  that  the  verdict 
should  be  reduced  to  the  sum  of  $50. 

Counsel  for  the  plaintiff,  in  opposition  to  the  motion  to  set  aside  the 
verdict,  assumes  the  position  that  while  it  is  true  the  receipt  was  re- 
ceived by  the  plaintiff,  and  by  the  provisions  of  which  the  defendant 
limited  its  liability  to  $50,  nevertheless  the  plaintiff  is  entitled  to  re- 
cover the  full  amount  upon  the  common-law  liability  of  the  defendant, 
claiming  that  the  receipt  in  evidence  was  in  contravention  of  section 
38  of  the  Public  Service  Commissions  Act  (chapter  489,  p.  911,  of 
the  Laws  of  1907)  and  consequently  void.  The  plaintiff  in  this  action 
is  the  principal  of  a  public  school,  a  woman  of  a  high  order  of  intel- 
ligence, and  was  sojourning  with  a  relative  at  Arverne,  L.  I.,  on  the 
3d  day  of  September,  1907.  On  that  day,  being  desirous  of  sending 
her  trunk  to  New  York,  she  deposited  therein  considerable  wearing 
apparel,  a  piece  of  jewelry,  and  also  the  manuscript  of  a  book,  termed 
by  her  as  the  second  volume  of  a  series  of  reawiers  for  iise  in  the 
public  school,  the  first  of  the  series  of  which  had  been  published  and 
in  use  some  time  before.  The  plaintiff  testified  that  she  spent  for  the 
better  part  of  a  year  about  780  hours  on  the  manuscript,  and  that  its 
reasonable  value  was  $400.  The  jewelry  she  testified  was  worth  $80, 
and  the  value  of  the  balance  of  the  articles  the  testimony  showed 
amounted  to  $712.88,  makii^  a  total  of  $1,192.88,  for  which  amount 
the  verdict  was  rendered.  The  pUuntiff  testified  that  on  tiie  day  in 
question  she  sent  one  of  the  children  of  her  sister  to  the  express  office, 
some  slight  distance  from  the  place  where  she  was  staying,  and  that 
within  a  short  time  the  defendant's  agent  came  and  took  her  trunk, 
and  that  he  wrote  out  the  receipt  in  evidence  and  handed  it  to  the 
plaintiff  personally.  The  testimony  further  shows  that  the  place  where 
the  receipt  was  written,  tendered,  and  accepted  was  lig^t,  and  there  is 
no  saggestkm  in  the  case  of  any  fraud  on  the  i^t  of  the  defendant's 
servant.  The  receipt  was  written  in  the  presence  of  the  plaintiff, 
and  was  produced  by  her  on  the  trial,  stating  that  "ludcily  she  kept  it" 
and  carried  it  around  with  her.  The  defendant  called  for  the  receipt, 
and  upon  its  production  offered  it  in  evidence.  The  provisions  of  the 
receipt  pertinent  to  the  issue  herein  involved  are  as  follows : 

**it  l8  farther  agreed  that  the  company  Is  not  to  be  held  liable  or  respon- 
sible for  any  loss  of  or  dama^  to  said  property  or  any  part  thereof,  from  any 
cause  whatever,  unless  In  every  case  the  said  loss  or  damage  be  proved  to  have 
occurred  from  the  fraud  or  gross  negligence  of  eald  company  or  their  serv- 
ants; nor  In  any  event  whether  by  reason  of  negligence  or  otherwise,  shall 
tbiB  company  be  held  liable  or  responsible  aa  carrier  or  bailee,  nor  shall  any 
demand  be  made  npon  it  t>eyond  the  sum  of  fifty  dollars,  at  which  mm  said 
property  la  hereby  valned,  unless  the  Just  and  true  value  therepf  la  stated 
herein,  and  an  extra  charge  is  paid  or  agreed  to  be  paid  therefor,  baaed  upon 
«ucb  higher  ralne.   •   *  •  This  company  will  not  be  liable  In  any  event 
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for  monef  or  jewelry  contained  In  packages  unless  specially  declared  and 
rained.  *  *  •  The  party  meemOnt  tbla  reee^  bar^  agrees  to  ttw 
ocndltUna  beraln  oootalsed.'* 

The  foregoing  provisions  were  printed  upon  the  face  of  the  receipt^ 
and  in  addition  thereto,  preceding  the  said  matter,  was  the  following 
notice  in  large  type : 

"Read  tbta  receipt,  whidi  Is  the  contract  of  idilpment  Btalppera  moat  ban 
ttae  Talne  of  their  packages  Inserted  In  the  receipt ;  otberwlse  Ibis  oompany 
will  not  be  responsible  for  an  amonnt  over  $00.00." 

Were  the  question  of  this  receipt  the  only  point  presented  upon  this 
motion,  the  matter  could  very  readily  be  disposed  of;  for  it  is  now 
the  w^l  settled  and  established  law  of  this  state  that  such  receipt, 
given  under  the  facts  as  presented  in  this  case,  constituted  the  con- 
tract of  shipment  between  the  parties  thereto,  that  the  rights  of  the 
parties  must  be  determined  by  its  terms,  and  under  it  the  defendant's 
liability  is  limited  to  $50.  As  has  been  said  in  the  able  opinion  of 
Mr.  Justice  Leventritt,  writing  for  the  Appellate  Term  in  the  case  of 
Addoms  v.  Weir  (Sup.)  108  N.  Y.  Supp.  146: 

"It  la  no  longer  open  to  qnestlon,  therefore,  that  in  the  absence  of  fraud  or 
imposition  the  rl^ts  of  carrier  and  shipper  must  be  controlled  by  whatever 
written  contract  Is  entered  Into  at  the  time  property  Is  received  for  trans- 
portation." 

See,  also,  Bernstein  v.  Weir,  40  Misc.  Rep.  635,  83  N.  Y.  Sui>p.  48. 

It  may  be  pn^r  to  state  that  it  is  also  well  settled  that  a  distinc- 
ticm,  so  far  as  the  limitati<»i  of  the  liability  is  concerned,  is  made  by 
the  courts  between  what  has  been  termed  as  "baggage"  and  "freight" 
cases.  In  the  so-called  "baprgage  cases,"  where  the  courts  have  re- 
lieved the  party  from  the  limitation  contained  in  the  receipt,  it  has  been 
upon  the  theory  that  such  receipts  differ  materially  from  the  "frei^t 
cases,"  in  that  in  the  former  class  of  cases  such  receipt  amounts  to 
a  mere  voucher  or  token  which  enables  the  owner  to  follow  and  iden- 
tify his  pTOpertyt  while  in  the  latter  class  of  cases  the  party  shipping 
the  goods  deliberately  enters  into  a  contract  necessary  for  its  transpor- 
tation.  In  the  case  of  Zimmer  v.  N.  Y.  C.  R.  R.,  18T  N.  Y,,  at  page 
463,  33  N.  £.,  at  page  643,  the  court  said : 

"Cases  where  parties  proposing  to  have  articles  of  property  transported 
by  a  common  carrier  deliberately  enter  Into  some  necessary  contract  relating 
to  the  trauHmrtaticm  differ  materially  from  those  cases  ot  travelers  wbo  omi- 
mlt  their  trunks  or  articles  of  baggage  to  an  agoit  of  seme  npress  or  trans- 
fer company  and  receive  at  ttae  moment  some  paper  which,  as  It  has  been  said, 
amounts  simply  to  a  voucher  enablli^  them  to  follow  and  Identic  their  prop- 
erty. Madan  v.  Sherard,  73  N.  Y.  829,  20  Am.  Rep.  1S3.  The  difference  is 
obvious  In  the  circumstances  whldi  in  the  one  case  usually  admit  of  no  n^^ 
tlatlon  or  discussion,  while  In  the  other  the  shipment  of  the  proptfty  Is  a 
matter  of  arrang»nent  with  full  opportunity  for  d^iberate  action.*' 

In  the  case  at  bar  the  plamtiff,  it  is  true,  shipped  her  trunk  witii  the 
defendant  company.  The  evidence  shows,  and  plaintiff  testified,  that 
when  the  expressman  called  for  the  trunk  he  asked  the  plaintiff  if  she 
wanted  it  to  go  by  express  or  by  train,  and  that  she  answered  that 
she  wanted  it  to  go  by  express,  and  that  she  agreed  to  pay  85  cents 
for  the  expressage  on  the  trunk  when  it  was  delivered  to  her  hcxne  in 
New  York.  The  evidence  is  entirely  barren  of  even  a  suggestion  that 
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plaintiff  was  about  to  become  a  passenger  of  die  defendant  company, 
and  I  am  of  the  opinion  that  the  fact  that  she  agreed  to  pay  the  ex- 
press charges  of  85  cents  and  shipped  the  trunk  in  the  manner  admit- 
ted takes  the  case  at  bar  out  of  the  so-called  "baggage"  cases  and  con- 
stitutes the  shipment  as  one  of  express  freight,  and  that  she  was 
bound  by  the  terms  of  the  printed  receipt  limitii^  the  liability  of  the 
defendant  to  $50. 

The  plaintiff,  however,  contends  that,  even  conceding  that'  the  man- 
ner and  circumstances  surrounding  the  shipment  of  the  trunk  takes  it 
out  of  the  class  of  "ba^age"  cases  and  constitutes  the  shipment  as 
one  of  "freight"  and  thus,  under  the  authorities  that  the  language  of 
the  receipt  would  determine  the  rights  of  the  parties  thereunder,  that 
the  receipt  is  void,  being  in  contravention  of  section  38,  c.  429,  p.  911, 
of  the  Laws  of  1907,  known  as  the  "Public  Service  Commissi(Mis  Law," 
and  that,  the  receipt  being  void,  plaintiff  is  entitled  to  recover  the  full 
amount  upon  the  onnmon-law  tiability  of  tiie  defendant  as  a  common 
carrier. 

The  public  service  commissions  act  may  be  fotmd  in  chapter  429,  p. 
389,  of  Laws  of  1907.  It  is  entitled  "an  act  to  establish  the  public 
service  commissions  and  prescribing  their  powers  and  duties,  and  to 
provide  for  the  refutation  and  control  of  certain  public  service  cor- 
porations and  making  an  appropriation  therefor."  The  public  service 
commissions  law  consists,  under  the  act  of  the  Legislature,  of  five 
articles.  Article  1  relates  to  the  creation  of  the  public  service  com- 
missions, the  appomtment  of  tiie  commissioners,  their  general  adminis- 
trative powers,  and  legislative  definitions  of  the  terms  and  language 
used  in  the  act.  Article  2  relates  to  "provisions  relating  to  railroads, 
street  railroads  and  common  carriers,"  and  articles  3,  4,  and  5  may  be 
eliminated  as  not  germane  to  the  subject  under  discussi(ni.  Section  1 
of  article  1  provides  ^t  the  public  service  commissions  law  "shall  ap- 
ply to  the  public  services  herein  described";  that  "the  term  'common 
carrier*  when  used  in  this  act  includes  railroad  corporations  *  *  * 
c]q>ress  (xmipanies,  freight  companies  *  *  *  operating  sudi  agen- 
cies for  public  use  in  the  conveyance  of  persons  or  property  within  this 
state";  and  "the  term  'transportation  of  property  or  freight'  when 
used  in  this  act  includes  any  service  in  connection  with  the  receiving, 
delivery,  elevation,  transfer  in  transit,  ventilation,  refrigeration,  icing, 
storage  and  handling  of  the  property  or  freight  transported."  By 
section  25  of  article  2  the  provisions  diereof  "appl^  to  the  transporta- 
tion of  passengers,  freight  or  property  f nun  one  point  to  another  with- 
in the  state  of  New  Ywk,  and  to  any  common  carrier  performing  such 
serviw."  Section  38  of  the  act  in  question,  and  by  virtue  of  which 
plaintiff  maintains  the  receipt  in  evidence  is  void,  reads  in  full  as  fol- 
lows: 

"See.  88.  lilablUty  for  Damage  to  Property  tn  Transit  Every  common  car- 
rier and  every  railroad  corpOTatlon  and  street  railroad  corporation  shall,  np- 
on  demand,  issue  either  a  receipt  or  bill  of  lading  for  all  propnty  delivered 
to  it  for  transportation.  No  contract,  stlpnlatlon  or  danse  in  any  receipt  or 
bill  of  lading  shall  exempt  or  be  held  to  exempt  any  c(»nmon  carrier,  railroad 
corporation  or  street  railroad  corporation  from  any  liability  for  loss,  dam- 
age or  injnry  caused  by  it  to  freight  or  property  from  the  time  of  its  delivery 
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for  transportatloa  until  tbe  eaioe  shall  bave  been  received  at  Its  deetinatltm  and 
a  reasonable  time  shall  have  elapsed  after  notice  to  consignee  of  such  arrival 
to  permit  of  the  removal  of  such  freight  or  property.  Every  common  carrier, 
railroad  corporation  and  street  railroad  corporation  shall  be  liable  for  all 
loss,  damage  or  Injury  to  property  caused  by  delay  In  transit  due  to  negli- 
gence wbile  the  same  Is  being  carried  by  It,  but  In  any  actl<m  to  recover  for 
damages  sustained  by  delay  In  transit  the  burden  of  proof  shall  be  upon  the 
defendant  to  show  that  such  delay  was  not  due  to  negligence.  Every  com- 
mon carrier  and  railroad  corporation  shall  be  liable  for  loss,  damage  ajid  In- 
Jury  to  property  carried  as  baggage  up  to  the  full  value  and  regardless  of  the 
character  thereof,  but  the  value  in  excess  of  one  hundred  and  fifty  dollars 
Hhall  be  stated  uptm  delivery  to  the  carrier,  and  a  written  receipt  stating  the 
\-alue  shall  be  Issaed  by  the  carrier,  who  may  make  a  reasonable  charge  for 
the  assumption  of  such  liability  In  excess  of  one  hundred  and  fifty  dollars  and 
for  the  carriage  of  baggage  exceeding  one  hundred  and  fifty  pounds  In  weight 
upon  a  allele  ticket  NotlUng  in  this  section  shall  derive  any  holder  of  sucb 
ret>elpt  or  bill  of  lading  of  any  remedy  or  rl^t  ot  action  which  be  has  under 
existing  law." 

While  article  2  of  the  public  service  commissions  law  is  to  be  con- 
sidered by  reason  of  its  enactment  as  part  of  that  law,  it  may,  never- 
theless, by  reason  of  its  provisions,  be  read  as  virtually  an  independ- 
ent statute  providing  for  the  regulation  and  control  of  certain  pub- 
lic service  corporations,  and,  white  it  is  radical  in  its  provisions  and 
drastic  in  its  operation,  it  is  nevertheless  clear  in  its  language  and  in- 
tendment. The  enactment  of  this  article  marks  an  epodi  in  the  his- 
tory of  railroad  regulation  and  control  in  this  state,  for  in  it  the  state 
has  seen  fit  to  embody  in  collated  and  concrete  form  a  law  regulating 
the  conduct  of  common  carriers  and  other  public  service  corporations. 
By  the  provisions  of  this  article  of  the  law  much  of  the  abuse  claimed 
to  have  existed  before  its  enactment  has  been  regulated  and  placed 
under  control.  By  its  provisiond  there  must  be  adequate  service  and 
just  and  reasonable  chaises,  there  must  be  no  unjust  discrimination 
nor  unreasonable  preference,  there  must  be  no  false  billing  by  carrier 
or  shipper  in  order  to  obtain  discrimination,  and  among  the  other  pro- 
visions of  the  article  is  the  one  pertinent  to  the  question  at  bar,  as  c<xi- 
tained  in  section  38  of  article  2  and  entitled  "Liability  for  Damage  to 
Pr(q)erty  in  Transit,"  hereinbefore  set  forth. 

A  casual  reading  of  section  38  at  first  blush  causes  the  impressim 
that  startling  innovations  to  the  settled  law  of  c(»nnu»i  carriers  have 
been  inaugurated  by  the  statute,  but  a  ciuvful  examination  convinces- 
me  that  such  is  not  the  fact,  nor  can  the  statute  be  thus  interpreted. 
The  section,  for  ccmvenience  of  construction,  may  be  divided  into  four 
parts.  The  first  part,  to  wit,  "Every  common  carrier  *  *  *  shall 
upon  demand,  issue  a  receipt  *  *  *  for  all  property  delivered  to 
it  for  transportation,"  needs  no  further  comment  than  a  statement  of 
its  phraseology  to  make  clear  its  purpose.  The  second  part,  to  wit: 

"No  contract,  stlpulatlm  or  clause  In  any  receipt  •  •  •  shall  exempt 
or  be  held  to  exempt  any  common  carrier  from  any  liability  for  loss,  damage 
or  Injury  caused  by  It  to  freight  or  property  from  the  time  of  Its  delivery 
for  trausportatlon  until  the  same  shall  have  been  received  at  Its  desttnatitm 
and  a  reasonable  time  shall  have  ela[»ed  after  notice  to  condgnee  of  such  ar- 
rival to  permit  of  the  removal  of  socb  frelgbt  or  pn^tetty.** 

A  careful  examination  of  this  language  establishes  conclusively  that 
this  portion  of  the  section,  which  I  have  designated  as  the  second  paiv 
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refers  solely  and  conclusively  to  the  carriage  of  "freight"  and  has 
no  relation  to  the  carriage  of  goods  by  express.  "There  is  a  well- 
recognized  distinction  in  the  liEUHlity  oi  a  carrier  in  the  handling  of 
baggage  and  express  shipments.  Then  is  also  a  well-recognized  dis- 
tinction in  the  liability  of  a  carrier  in  the  handling  of  so-called  express 
and  freight  shipments,  having  as  its  most  important  feature  the  man- 
ner in  which  the  carrier  is  bound  to  make  delivery.  Express  carriers 
are  bound  to  make  delivery  to  the  consignee  personally."  See  sec- 
tions 379  to  383,  Hutchinson  on  Carriers  (3d  Ed.);  Mechem.  "Ex- 
press companies  are  required  to  make  personal  delivery  of  the  |;oods 
intrusted  to  them  for  carriage,  and  until  delivered  to  the  consignee. 
Unless  a  reasonable  excuse  for  nondelivery  exists  the  cwnpany's  lia- 
bility as  a  common  carrier  continues"  (citing  Witbeck  v.  Holland,  45 
N.  Y.  13,  6  Am.  Rep.  23.  See  section  565,  Van  Zile  on  Bailments 
and  Carriers ;  Haslam  v.  Adams  Exp.  Co.,  19  N.  Y.  Super.  Ct.  235).  The 
term  "freight  shipments,"  as  it  is  commonly  used,  means  those  dis- 
tinct from  baggage  to  go  by  railroad  carriers,  and  not  by  express  car- 
riers, who  undertake  "to  make  delivery  to  the  consignee  personally. 


Hutchinson  on  Carriers.  "Carriers  by  *  *  *  railways  are  exempt 
from  the  duty  of  personal  delivery.  Redfield  on  Railways,  §  127: 
Thomas  v.  Boston  R.  R.,  10  Mete.  (Mass.)  472,  43  Am.  Dec.  444." 
See  Witbeck  v.  Holland,  supra.   The  defendant's  counsel  well  says: 

"The  duty  of  the  defendant  as  an  express  carrier,  therefore,  being  to  make 
deliverr  to  tbe  consignee  i)ersoDaIly,  tbls  section  cannot  be  beld  to  apply  to 
express  or  baggage  cases,  ns  tbe  only  evident  intent  of  the  act  quoted  from 
is  to  restrict  tbe  carrier  from  exempting  Itself  from  liability  'from  tbe  time 
of  its  [property]  delivery  for  transportation  m).tll  the  same  shall  have  been 
received  at  Its  desUnathm  and  a  reasonable  time  shall  have  elapsed  atta  no- 
tice to  consignee  of  sncb  arrival  to  permit  of  tbe  removal  of  such  •  •  • 
property  J  " 

This  period  of  time  never  could  have  existed,  as  the  defendant 
would  have  had  no  right  to  hold  the  plaintiff's  trunk  at  its  destination 
and  give  notice  to.  the  consignee  of  its  arrival  *'to  permit  of  the  re- 
moval of  such  property,"  and  to  wait  a  reasonable  time  elapsing  after 
such  notice,  because  the  duty  of  an  express  carrier  is  to  make  personal 
delivery.  The  meaning  of  the  language  of  the  sea>nd  part  is  therefore 
plain,  and  its  meaning  may  be  said  to  be  that  frcrni  the  time  of  delivery 
of  freight  for  transportatiwi  until  it  has  been  received  at  its  destina- 
tion, notice  of  its  arrival  given,  and  a  reascmable  time  aUowed  for  its 
removal  by  the  consignee,  a  common  carrier  may  not  exempt  itself 
from  liability;  but  after  such  period  has  elapsed  there  is  nothing;  in 
the  statute  preventing  such  exemption  from  and  after  such  time. 
There  is  nothing  radical  in  this  portion  of  the  statute,  nor  can  I  see 
anything  in  it  other  than  a  statutory  declaration  of  the  common  law; 
for  after  the  arrival  of  the  freight  and  notice  to  the  consignee,  and  a 
reasonable  appointment  given  to  remove  the  same,  the  carrier  would 
only  be  liable  as  a  warehouseman,  and  would  be  permitted  at  such 
period  to  stipulate  for  exemption  of  liability. 

The  third  part  of  the  section  provides  that  every  common  carrier 
shall  be  liable  for  loss,  damage,  or  injury  to  property  caused  by  delay 
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in  transit  due  to  negligence,  and  the  burden  of  proof  is  placed  upon 
the  defendant  to  show  that  the  delay  was  not  due  to  negligence.  The 
fourth  part  of  the  section  provides  that  every  c(»ninon  carrier  shall 
be  liable  for  loss,  damage,  or  injury  to  property  carried  as  baggage  up 
to  the  full  value  and  regardless  of  uie  character  tiiereof,  but  that 
the  value  in  excess  of  $150  must  be  stated,  and  a  receipt  ^all  be  is- 
sued stating  the  value,  and  the  carrier  may  make  a  reasonable  charge 
for  assuming  the  liabiUty  in  excess  of  $160,  and  also  for  carrying  bag- 
gage in  excess  of  160  pounds  in  weight.  By  this  provision  no  ex- 
emption from  liability  can  be  obtained  by  the  carrier  for  baggage,  no 
matter  what  the  amount  may  be,  provided  the  excess  be  stated,  and 
the  carrier  must  take  and  carry  the  baggage,  be  the  value  what  it  may. 

I  have  given  considerable  time  to  uie  ocamination  of  the  questxm 
of  tiie  application  of  section  38  to  the  case  at  bar  by  reason  of  the  sin- 
cerity and  earnestness  with  which  plaintiffs  counsel  has  urged  its 
relation  to  the  case  at  bar;  but  after  such  examination  I  fail  to  see 
in  what  manner  that  section  is  applicable  to  the  case  before  the  court. 
Plaintiff's  ooimsel  has  contended  that  the  case  falls  within  that  provi- 
sion of  section  38  which  I  have  designated  as  the  second  part  thereof, 
and  his  contention  is  that  under  and  by  virtue  of  that  section  the  de- 
fendant cannot  timit  its  liability  to  the  stun  of  $50,  because  section  38 
provides  that  a  conunon  carrier  cannot  exempt  itself  from  lialulity. 
His  claim  is  substantially  that  the  word  "exempt"  is  synonymous  wim 
the  word  "limit,"  or,  to  be  more  accurate,  ttiat  "exempt,"  includes 
the  word  "limit,"  and  consequently  the  receipt  is  void.  With  this  con- 
tention I  cannot  agree.  Webster  defines  "exempt"  to  mean :  To  free ; 
to  clear;  to  be  not  liaUe.to;  to  be  not  subject  to;  to  be  free;  to  be 
released  from  some  liability  which  others  are  subject  to;  to  grant 
immunity  to;  to  free  from  obligation;  to  release.  While  "limif*  is 
defined  to  be:  That  which  circumscribes  or  confines;  a  restriction; 
to  apply  a  limit  to;  or  to  set  a  limit  for;  to  restrict;  to  tenninate, 
circumscribe  or  restrict.  To  be  "exempt"  implies  an  absolute  release 
from,  while  to  "limit"  implies  a  restriction  as  to  amount  or  a  restrict- 
ing within  certain  bounds. 

The  distinction  between  an  exemption  from  all  liability  and  a  limita- 
tion as  to  the  amount  of  liability  based  upon  the  statement  of  the  value 
of  the  article  shipped  has  been  the  subject  of  judicial  observation  and 
has  been  passed  upon  in  the  cases  of  Railroad  Co.  v.  Lockwood,  17 
Wall.  (U.  S.)  367,  21  L.  Ed.  627,  and  Hart  v.  Penn.  R.  R.,  112  U.  S. 
331,  5  Sup.  Ct.  161,  28  L.  Ed.  717.  In  the  Lockwood  Case  it  was  held 
that  "a  common  carrier  cannot  lawfully  stipulate  for  exemption  from 
responsibility  when  such  exemption  is  not  just  or  reasonable  in  the 
eye  of  the  law,"  and  in  the  same  case  Mr.  Justice  Bradley,  writing  fcM* 
the  court  says : 

'^vt  Blnce  the  decision  In  the  case  of  National  Co.  v.  Herdiants*  Bank  (by 
this  conrt  In  January  term,  1848)  6  How.  (U.  8.)  844.  12  L.  Ed.  405,  tt  has  beoi 
uniformly  held,  as  well  In  the  courts  of  New  Torfc  as  In  the  federal  courts, 
that  a  common  carrier  may  by  special  contract  limit  his  common-law  Uabllltr> 
altboufh  considerable  dlverdty  of  oplnlm  baa  existed  as  to  the  extent  to 
whidt  soch  limltatiOD  Is  admUulblew" 
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In  the  Hart  Case,  supra,  it  was  held,  Mr.  Justice  Blatdiford  writing 

for  the  court,  that: 

"Where  a  contract  of  carriage  atgned  by  the  shipper  Is  fairly  made  with  a 
railroad  company,  agreeing  on  a  valuation  of  the  property  carried,  with  the 
rate  of  freight  based  on  the  condition  that  the  carrier  assumes  liability  (»ly 
to  the  extent  of  the  agreed  valuation,  even  in  case  ot  loss  or  daiuage  by  the 
n^llgeD<«  of  the  carrier,  the  contract  will  be  npheld  aa  a  proper  and  lawful 
mode  of  securing  a  due  pn^rtlon  between  the  amount  far  which  the  carrier 
may  be  respuislble  and  the  freight  he  receives,  and  (tf  protectlns  himself 
against  extravagant  and  fanciful  valuations." 

The  court  further  said : 

**It  la  the  law  of  this  court  that  a  common  carrier  may  by  special  contract 
limit  Its  common-law  liability,  but  that  he  cannot  stipulate  for  exemption 
from  the  consequences  of  his  own  n^llgence  or  that  of  his  servants.  The  limi- 
tation of  value  has  no  tendency  to  exempt  from  liability  for  negligence.  It 
does  not  Indooe  want  of  care.  It  exacts  from  the  carrier  the  measure  of  care 
due  to  the  value  agreed  on.  The  carrier  Is  bound  to  respond  in  that  value' 
for  negligence.  The  compensation  for  carriage  is  based  on  that  value.  The 
shipper  Is  estopped  from  saying  that  the  value  la  grata." 

Where  a  plaintiff  fails  to  disclose  the  true  value  of  the  article  ship- 
ped, for  the  purpose  of  obtaining  a  concession  iti  the  rate  chatged, 
a  fraud  in  law  is  committed  upon  the  carrier,  and  the  carrier  is  not 
liable  beyond  the  agreed  value  set  forth  in  the  contract  of  carriage. 
Hart  Case,  supra;  Magnin  v.  Dinsmore,  62  N.  Y.  40,  20  Am.  Rep. 
442;  Toy  v.  L.  I.  R-  R.  (Sup.)  56  N.  Y.  Supp.  183;  Barnes  v-  L.  I. 
R.  R.  (Sup.)  100  N.  Y.  Supp.  595;  Bates  v.  Weir  (Sup.)  106  N.  Y. 
Supp.  788 ;  Rosenthal  v.  Weir,  ITO  N.  Y.  154,  63  N.  E.  65,  67  L.  R.  A. 
627 ;  Rathbone  v.  N.  Y.  C.  R.  R.,  140  N.  Y.  48,  35  N.  E.  418 ;  Bermel 
T.  N.  Y.,  N.  H.  &  H.  R.  R.,  63  App.  Div.  393,  70  N.  Y.  Supp.  804. 

After  examining,  therefore,  section  38  of  the  public  service  cran- 
missions  act,  I  am  forced  to  the  conclusion  that  it  has  no  application 
to  the  case  at  bar ;  that  which  I  have  desig^nated  as  the  second  part  ap- 
plies to  freight  shipments  only,  and  the  trunk  in  question  was  sent  by 
express  to  be  delivered  personally  to  the  plaintiff  at  her  residence  in 
this  city ;  that  the  fourth  part  of  the  section  applies  to  the  shipment  or 
carriage  of  baggage,  where  the  property  is  carried  as  baggage,  and 
not  to  a  case  l^e  tiie  one  under  discussion,  where  the  property  in 
question  was  the  subject  of  shipment  by  express  upon  a  contract  en- 
tered into  with  full  opportunity  for  examination  and  deliberation; 
and  there  is  nothing  in  the  law  or  in  section  38  preventing  the.  mak- 
ing of  such  a  contract.  The  receipt  in  evidence  contains  the  provi- 
sions that  the  defendant  shall  not  be  held  liable  for  any  reason  as 
carrier  or  bailee  beyond  the  sum  of  $50,  at  which  sum  the  property 
is  hereby  valued,  unless  the  true  and  just  value  thereof  is  stated  herein 
and  an  extra  charge  paid  or  agreed  to  be  paid  thereon,  based  upon 
such  higher  value.  There  was  no  value  givai,  the  receipt  was  accept- 
ed, and  after  a  careful  consideration  of  all  the  facts  and  the  law  ap- 
plicable to  this  case,  I  am  of  the  opinion  that  the  contract  herein  limit- 
ing the  liability  to  $50  is  perfectly  good  and  valid. 

Having  arrived  at  this  conclusion,  the  motion  to  set  aside  the  verdict 
is  granted,  unless  the  plaintiff  stipulate  within  10  days  to  reduce  the 
verdict  to  the  sum  of  $50,  in  which  event  the  moticm  will  be  denied. 
lOSN.T.S^Tl 
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Plaintiff  may  have  an  exception  to  Ac  grantii^  of  the  motion  reduc- 
ing the  verdict,  and  also  to  the  order  granting  the  new  trial  in  case 
plsuntiff  fails  to  stipulate. 


In  ce  HOWLAMD. 
(Ontario  County  Oonrt   February  21,  1008.) 
1.  HioHWATB—VAOATiOH—DwjifliON— Motion  to   Set  Abide— Notiob—Ooii- 

TONTB. 

Under  Highway  Law,  Laws  1890,  p.  IIM,  c.  668,  I  80,  requiring  mo- 
tloiu  to  vacate  the  deci^<m  of  tbe  (KHnmluloners  in  a  proceeding  to  vsr 
cate  a  bigbway  to  be  made  on  senrice  of  papers  on  admse  parties  in 
proceedingB  In  court  according  to  tlie  nsnal  practice  of  tbe  court,  and  Gen- 
eral Rules  of  Practice,  37,  requiring  tbe  notices  of  motlou  <m  the  ground 
of  irregularity  to  specify  the  Irregularity  complained  of,  tbe  Irregulari- 
ties relied  on  in  a  motion  to  vacate  the  commlsslcmerB'  dedskm  most  be 
stated  In  the  notice  of  motion  as  well  as  In  the  affidavits. 
2l  Baud— EbscoRTiNUAncs— Abahooniibrt— Gboumds. 

Under  section  86  of  the  highway  law  (Iawb  1890.  p.  1191,  c.  66$,  pro- 
viding that  a  highway  may  be  discontinued  when  a  majority  of  the  com- 
misBloners  shall  determine  that  It  Is  useless,  a  highway  ihould  be  dlsc<m- 
tlnued  where  it  la  substantially  abandoned  by  the  goieral  pnbUCr  or 
where  some  other  hig^wsy  will  better  accommodate  the  pubUa 

3.  Samb— Vaoatioh— FaoosBDZKQS— OauMuazoirBBB'  Deoxuom— Bavmr  bt 

OOUBT. 

In  a  inDceedlng  to  diaomtlnue  a  hi^way,  the  amount  of  damage*  al- 
lowed will  not  be  changed  on  motion  to  set  aside  the  commisaloners'  de- 
cision. In  the  absence  of  any  suggestion  of  misconduct  on  the  part  of  tbe 
commissioners. 

Application  by  William  H.  Howland  to  discontinue  a  higbvmy. 
Motion  by  Albert  C.  Merritt  to  vacate  a  decision  to  discontinue  the 
highway.    Denied,  and  decision  affirmed. 

W.  C.  Ellis,  for  petitioner. 

F.  A.  De  Graw,  for  contestant  Merritt 

KNAPP,  J.  This  proceeding  was  commenced  under  section  83 
oi  the  highway  law  (Laws  1890,  p.  1193,  c.  568)  for  the  discontinu- 
ance of  a  portion  of  an  old  highway  in  the  town  of  Manchester, 
wluch  crosses  the  Canandaigua  outlet  at  the  hamlet  of  Manchester 
Ouiter,  wid  includes  but  litde  more  than  the  bridge  over  said  out- 
let, which  has  heretofore  been  maintained  as  a  part  of  said  high- 
way at  the  expense  of  the  town.  Upon  the  application  of  the  pe* 
tition^  three  commissioners  were  appointed,  as  provided  by  sec- 
tion 84  of  the  Highway  Law,  and  the  said  commissioners  proceed- 
ed to  give  the  notice  required  by  the  statute,  and  a  large  amount 
of  testimony  was  taken  bearing  upon  the  question  of  whether  that 
portion  of  this  highway  is,  within  the  meaning  of  the  statute,  use- 
less and  unnecessary,  as  far  as  the  public  is  concerned.  At  the  sev- 
eral hearings  before  the  comnussioners  the  contestant,  Mr.  Merritt, 
appeared  in  person  and  by  his  attorney,  and  several  witnesses  were 
sworn  in  his  behalf,  particularly  upoii  the  subject  of  damages,  which 
he  claims  he  will  suffer  if  said  highway  is  discontinued.  It  ai^wars 
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that  he  is  the  owner  of  a  gristmill  upon  the  east  side  of  the  outlet 
in  question,  and  that  he  has  been  accustomed  to  use  this  faddge 
for  the  purpose  of  going  to  the  west  end  of  his  mill  dam  in  making 
repairs  to  the  same,  but  in  order  to  reach  that  portion  of  his  dam 
he  was  obliged  to  cross  over  private  property.  After  hearing  all 
the  testimony,  two,  a  majority,  of  the  commissioners,  rendered  their 
decision  to  the  effect  that  that  portion  of  the  highway  sought  to  be 
discontinued  is  of  no  use  to  the  general  public,  and  is  useless  as  a 
public  highway,  and  determining  that  it  should  be  discontinued  pur> 
suant  to  the  prayer  of  the  petitioner.  They  asse^  damages  to  the 
property  owned  by  Delia  Douglas  and  Meizer  Aldrich,  in  the  sum 
of  $375,  to  Mercy  Rose  $100,  Edmund  Smith  $160,  and  Charles 
Southworth,  with  Rufus  Smith,  mortgagee,  $600,  but  declined  to 
allow  any  damages  to  Mr.  Merritt,  and  certain  of  the  others,  who 
were  also  made  parties  to  the  proceeding.  This  decision  was  filed, 
and  within  30  days  thereafter  Mr.  Merritt,  by  his  attorney,  moved 
to  vacate  the  same  under  section  89  (page  1194)  of  the  highway  law, 
and  the  notice  of  motion  states  that  the  "application  will  be  made 
upon  said  decision,  and  the  notice  of  hearing  served  on  Adelbert  C. 
Merritt  herein,  and  the  affidavit,"  which  is  attached  to  the  notice 
of  motion.  The  contestant  in  his  affidavit  alleges  a  want  of  juris- 
diction on  the  part  of  the  commissioners  and  irregularities  in  tiie 
notice  of  hearing. 

As  jurisdictional  questions  affecting  the  subject-matter  can  be 
raised  at  any  time,  I  conclude  that  the  petition  in  this  matter  is  en- 
tirely sufficient  to  confer  upon  the  court  jurisdiction  to  appoint  the 
commissioners,  and  that  their  proceedings  thereafter  were  regular. 
Irregularities,  however,  cannot  now  be  considered,  as  the  irregu- 
larities complained  of  in  the  affidavit  are  not  stated  in  the  notice 
of  motion  as  required  by  rule  3?  of  the  general  rules  of  practice. 
It  is  not  sufficient  to :  state  supposed  irregularities  in  the  moving 
affidavit  only.  German  American  Bank  v.  Dorthy,  89  App.  Div. 
166,  67  N.  Y.  Supp.  172.  The  contestant  also  claims  that  the  un- 
disputed evidence  shows  that  this  highway  is  occasicmally  used  by 
the  public,  and  that,  therefore,  it  cannot  be  said  to  be  absolutely 
useless,  and  cites  with  confidence  the  Matter  of  Coe,  19  Misc.  Rep. 
549,  44  N.  Y.  Supp.  910.  I  think  the  decision  Va  this  case  can  no 
longer  be  regarded  as  an  authority,  for  it  is  contrary,  in  my  judg- 
ment, to  the  reasonable  interpretation  of  the  statute.  Section  86 
of  the  highway  law  provides,  in  case  of  the  discontinuance  of  a 
highway  as  useless,  that  the  commissioners  "shall  assess  all  dam- 
ages, which  may  be  required  to  be  assessed  by  reason  thereof." 
Manifestly,  if  the  word  "useless"  is  to  be  taken  here  in  its  absolute 
sense  rather  than  in  its  relative  sense,  there  could  be  no  damages, 
and  the  statute  eiving  the  commissioners  power  to  assess  damages 
would  be  needless  verbiage.  I  take  it  to  mean  that  when  the  com- 
missioners determined  that  such  highway,  or  portion  thereof,  is 
substantially  or  practically  useless,  some  other  highway  reaches  the 
same  points  and  better  accommodates  the  public,  and  that  the  pub- 
lic can  have  no  occasion  to  pass  over  this  highway,  except  possibly 
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mere  fancy,  and,  where  it  has  been  substantially  abandoned  as  a 
highway  by  the  public,  it  is  their  sworn  duty  to  certify  that  it  is  "use- 
less" and  should  be  discontinued.  In  the  Matter  of  Trask,  46  Mis& 
Rep.  244,  92  N.  Y.  Supp.  166,  the  Coe  Case  is  reviewed,  and  the 
reasoning  of  the  judge  who  wrote  that  opinion  commends  itself  to 
me,  and  I  believe  that  such  interpretation  will  give  effect  to,  and 
not  defeat,  the  purpose  for  which  the  statute  is  clearly  intended. 

The  only  remaining  question  to  be  determined  upon  this  motion 
is  whether  the  commissioners  were  justified  in  refusing  to  allow  to 
Mr.  Merritt  any  damages  by  reason  of  the  proposed  discontinuance 
of  this  highway.  This  is  a  contested  question  of  fact;  and  is  not 
only  to  be  determined  by  verbal  testimony  of  witnesses  produced 
ui>on  both  sides,  but  by  the  observation  and  experience  of  the  com- 
missioners who  viewed  the  premises,  and  must  be  deemed  to  have 
taken  into  consideration  all  of  the  circumstances  affecting  the  rights 
of  the  other  parties  to  the  proceeding.  It  is  not  to  be  assumed 
that  they  made  any  unjust  or  unfair  discrimination  against  him,  his 
property,  or  his  claim.  It  may  well  have  excited  in  the  minds  of 
the  commissioners  some  feeling  of  incredulity  as  to  the  good  f^th 
of  Mr.  Merritt  and  his  witnesses  when  they  placed  his  damages  at 
sums  varying  from  $1,200  up  to  $3,400.  Mr.  Merritt  testifies  that 
his  property  is  worth  $4,000  as  it  is,  and,  if  the  highway  were  dis- 
continued, it  would  not  be  worth  to  exceed  $600.  It  is  inconceiv- 
able how  such  extravagant  statements  can  be  justified,  except  upon 
the  theory  that,  the  larger  the  claim  made,  the  larger  will  be  the 
allowance,  even  though  the  full  amount  is  not  expected.  As  above 
stated,  the  commissioners  must  be  deemed  to  be  the  best  judges 
of  the  facts  and  circumstances  surroundii^  this  case,  and  the  posi- 
tion of  Mr.  Merritt  with  reference  thereto,  and  except  in  a  dear 
case  of  abuse  of  power,  or  apparent  unjust  and  unfair  discrimina- 
tion against  the  party,  I  think  their  decision  ought  not  to  be  dis- 
turbed. It  is  impossible  for  me,  even  with  all  the  evidence  before 
me,  to  say,  according  to  my  own  judgment,  whether  the  commis- 
sioners were  actually  justified  in  their  conclusion  as  to  Mr.  Merritt, 
or  not,  and,  in  the  absence  of  any  suggestion  of  misconduct  on  their 
part  and  believing  them  to  be  fair-minded  men  of  sound  judgment, 
I  must  adopt  their  conclusion  that  Mr.  Merritt  is  not,  in  the  sense 
contemplated  by  the  statute,  damaged  by  the  discontinuance  of  this 
highway. 

The  motion  to  vacate  the  decision  of  the  commissioners  is  there- 
fore denied,  and  their  decision  is  confirmed. 
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OABTEB,  Appenant,  t.  BUILDBRS*  CON- 
STRUCTION 00.,  et  aL,  RespondeDts.  Su- 
preme Court,  Appellate  Division,  First  De- 
partment. Pebraarr  14,  190S.)  Action  bj 
William  Carter  anlnst  the  Builders'  Oonatrnc- 
tion  Companr  ana  othera.  Or.  A.  Steanu,  for 
appellant  B.  O.  Paskoa,  for  respond  en  ts.  No 
opinion.  Order  affirmed,  with  flO  costs  and 
disbursements.    Order  sled. 

CART  MFG.  CO..  Respondent,  T.  OONBOL- 
TDATEO  GAS  CO.,  Appellant.  (Sapieme 
Conrt,  Appellate  DlTision,  First  Department. 
January  24,  1908.)  Action  by  the  Gary  Man- 
ufactiuing  Company  against  the  Consolidated 
Gas  Company.  J.  A.  Oarrer,  for  appellant. 
No  opinion.  Order  reTersed,  with  $10  costs 
and  disbnrsements,  and  motiott  denied,  with 
$10  coeta.  on  118  App.  DIt.  92,  102  N.  T.  Supp. 
1017.  Order  filed. 

In  re  OASEL  (Supreme  Court,  Appellate 
Division.  Third  Department.  January  8^  1908.) 
In  the  matter  of  the  final  judicial  settlement 
of  the  accounts  of  Margaret  M.  Case,  as  ad- 
ministratrix, etc.,  of  Joseph  W.  Case,  deceased. 
No  opinion.   Motion  denied. 

OAVANAUGH,  Appellant,  v.  BBUMME  Re- 
spondent (Supreme  Court  Appellate  Division, 
First  Department  February  7,  1908.)  Ac- 
tion by  William  M.  Oavanangh  against  Alfred 
Brumme.  P.  F.  Loftua,  for  appellant  J.  F. 
Brush,  for  respMident.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed. 

CHRISTIAN  r.  CONSOLIDATED  OAS 
CO.  (Supreme  Court  Appellate  Division,  First 
Department  January  24,  1906.)  AcUon  by 
Mollle  G.  Christian  against  the  Consolidated 
Gas  Company.  No  opinion.  Order  reversed, 
with  $10  costs  and  disbursements,  and  mo- 
tion denied,  with  $10  coats.    Order  filed. 

CITY  OF  NBW  YORK.  Respondent,  t. 
FURNISa.  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  February 
7,  1906.)  Action  by  the  city  of  New  York 
against  Sophia  R.  G.  Fumlaa.  H.  D.  Bald- 
en, for  appellaiLt  W.  H.  King,  for  respond- 
ent No  oidniiHL  Jodgmvit  afflimed,  with 
covts.   Order  filad. 

CITY  OF  NEW  YORK,  Respondent,  v. 
URGALO  et  al..  Appellants.  (Supreme  Court 
Appelate  Division,  Second  DmiartaQent  Jan- 
uary 24,  4908.)  Action  by  the  dty  of  New 
York  against  Louis  Drgalo  and  another.  No 
opinion.  Judgment  of  the  Mnnidpa]  Court 
affirmed,  with  costs. 

CLEMENT,  Com'r.  Respondent  v.  LAR- 
SON, Appellant  At  aL  (Supreme  Court,  Ap- 
pellate Division,  First  Department  December 
27,  1907.)  Action  by  Maynard  N.  Clement,  as 
commissioner,  against  Christine  Larson,  tm- 
pleaded.  L.  A.  Waldo,  for  appellant  H.  H. 
Kellogg,  for  respondent  No  opinion.  Judg- 
ment and  order  sfflrmed.  with  costs.  Order 
fitod. 


OLUBTT,  BeBpondent  CT^UBTT  et  al., 
Appellants.  (Supreme  (>ourt  Appellate  Divi- 
sion. Third  Department  January  8,  190S.) 
Action  by  Clarence  Cluett  against  C.  Fred 
Cluett  and  others.  No  opinion.  Interlocntory 
judgment  affirmed,  with  costs,  with  usual  leave 
to  defendant  to  withdraw  demurrer  and  answer, 
upon  payment  of  the  costs  Id  this  court  and  in 
the  court  below. 

COE,  Respondent  v.  PATTERSON  et  al., 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion. Fourth  Department  January  8,  1908.) 
Action  by  Harriet  Coe.  as  executrix,  etc., 
against  Mary  Patterson  and  others.  No  opin- 
ion. Motion  for  reargnmoit  denied,  with  $10 
costs.  For  former  opbulon,  see  106  N.  Y.  Biq>p. 
639.   

COHALAN.  Respondent,  v.  NEIW  YORK 
PRB88  CO..  Appellant  (Supreme  Court  Ap- 
pellate Division,  First  Department.  Febmary 
7,  190S.)  Action  by  John  P.  Ctrtialan  arainst 
the  New  York  Press  Company.  E.  M.  Boyle, 
for  appellant  W.  McArtour,  for  respondent 
No  opinion.  Judgment  affirnred,  with  costs, 
with  leave  to  defendant  to  wlthdra.w  demnr^ 
rer  and  answer  on  payment  of  costs.  Order 
filed.   

COHEN  T.  AMERICAN  SURETY  CO.  (Su- 
preme Court,  Appellate  Division.  First  Depart, 
ment  February  14.  1908.)  >  Action  by  J. 
Quintus  0>hen  against  the  American  Surety 
Company.  No  opinion.  Motion  granted,  and 
questions  certified.    Order  filed. 

COHEN  V.  CONSOLIDATED  GAS  00. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. January  24, 190S.)  Action  br  Jnlt- 
us  M.  Cohen  against  the  Consolidated  Gas 
Company.  No  opinion.  Order  reverse^  with 
$10  costs  and  disbursements,  and  motion  deided, 
with  $10  costs.   Order  filed. 

GOHBN,  Respondent  v.  REGIBRBB  et  aL, 
Appellants.  ^u|wemo  Court  Appellate  Divi- 
sion, Second  Department.  January  17,  1908.) 
Action  Barney  Cohen  against  Isaac  Regierer 
and  anouier.  No  (^pinion.  Motion  denied, 
costs.   

COHN,  Appellant  v.  SCHWARTZj  Respond- 
ent (Snjweme  0>urt  Appellate  Division,  Sec- 
ond Department  January  17,  1908.)  Action 
by  Simon  Gobn  against  Joseph  Schwartx.  No 
opinion.  Judgment  of  the  Mnnicipal  Court 
affirmed  on  argument  with  costs. 

COMERFOBD  v.  BRISTOL.  COHN  v. 
TOMES.  NORWOOD  v.  PREFERRED  AO- 
CIDENT  INS.  CO.  BLDAEN  REALTY  CO. 
V.  BENSAMON.  GORDITZBR  T.  LEVSN- 
SON.  DORSBTT  v.  DOUBLBDAY  &  CO. 
BARTH  V.  BLAINa  ROSENBERG  v.  JA- 
COBSON.  JACOB  v.  KBLIXWO.  INNOVA-" 
TION  TRUNK  CO.  v.  PLATT.  STERN 
T.  BARRETT  CHBMIOAL  CO,  (Supreme 
Court,  Appellate  Division,  First  Department 
February  14,  1908.)  Actions  by  Minnie  C<»ner- 
ford  against  George  W.  Bristol,  by  Samnel 
Coho  against  George  Tomss^  by  Herbert  E. 
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Norwood  against  the  Preferred  Accident  Insur- 
ance Company,  by  the  Eldaen  Realty  Companj 
against  Max  E.  O.  Bensamon,  by  Leon  Gordit- 
ser  against  Morris  LevenscHi,  by  Bllen  R.  Dor- 
Htt  against  Doubleday  &  Co.,  by  Adolph  Earth 
against  Jamea  Blaine,  br  Anna  Rosenberg 
against  George  Jacobson,  oy  G.  Albert  Jacob 
against  Antoinette  Kellogg,  by  the  Innoyation 
"n-unk  Company  against  Arthur  O.  Piatt,  and 
by  Julius  Seem  against  the  Barrett  Chemical 
Company.  No  opinions.  Applications  for  leave 
to  appeal  to  Appellate  Dirifion  denied,  with  $10 
costa  in  eadi  caae.   Order*  signed. 

CpNDRBN,  Respondent,  t.  BROOKLYN 
HEIGHTS  R.  CO..  Appellant.  (Supreme 
Court,  Appellate  Diylslon,  Second  Department, 
^nary  17, 1908.)  Action  by  Kiernan  B.  Con- 
^en  against  the  Brooklyn  Heights  Railroad 
Oompany. 

PER  CURIAM.  Order  of  the  Goooty  Court 
of  Qaeena  eoimty  afflnnad,  wiUi  $10  coats  and 
disbursements. 

HOOKBR,  J.,  diaaoiti. 

4X)RMACK  T.  NEW  YORK,  N.  H.  ft  H. 
RT.  CO.  (Supreme  Coart,  Appellate  DlrtelOD. 
First  Department.  February  14,  1908.)  Ac- 
tion hj  ftlark  N.  Cormack  against  the  New 
York,  New  HaTen  &  Hartford  Railway  C<»a- 
pany.  No  opinion.  Ai^Ueatlfm  granted.  Or* 
der  signed. 

CORNWALL,  Appellant,  v.  BELL  TELE- 
PHONE CO.,  Reepondent.  (Supreme  Court, 
Appellate  Division.  Fourth  Department  Jan- 
uary 25,  1908.)    Action  by  Clara  C.  Cornwall, 

S administratrix,  against  the  Bell  Telephone 
mpany.  No  c4>inioD.  Motion  for  reargument 
denied,  with  f  10  costs.  Motion  for  leave  to  go 
to  Court  of  Appeals  denied. 

COOPER,  Appellant,  v.  MOORE,  Respond- 
eat (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  January  24,  1908.)  Action 
by  Elizabeth  C.  Cooper,  individually  and  in  be- 
half of  Mai^  Moore,  deceased,  against  James 
Moore,  Jr„  individually  and  aa  administrator, 
^c.,  of  Mary  Moore,  deceased.  No  opinion, 
jjidgment  (55  Misc.  Rep.  102,  104  N.  Y.  Snpp. 
lD49)  afflrmed,  with  costs. 

COTTLER  et  aL,  Appellants,  v.  WIENER, 
Respondent  (Supreme  Court,  Appellate  Divi- 
lion.  Second  Department  January  24,  1908.) 
Action  ^  Louis  Gottlw  and  another  i^inst 
Morris  Wiener.  No  opinion.  Motion  granted, 
without  costs. 


COZZBNS  T.  CONSOLIDATED  GAS  CO. 
(Supreme  Court,  Appellate  Divlsim,  First  De- 
nartment  January  24,  1908.)  Action  by  May 
CoazeDB  against  the  Consolidated  Gas  Com- 
pany. No  opinion.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied, 
with  $10  costs.  Order  filed. 

CRAMSEY  V.  STERLING.  (Supreme  Oiurt. 
Appellate  Division,  First  Department  Decem- 
ber 27.  1007.)    Action  by  Edwacd  Gnunsey 


against  Charles  A.  Sterling.  Ife  opinion. 
tfen  denied,  with  $10  costs.  Order  filed. 

In  re  CRANFORD  CO.  (Supreme  Conrt. 
Appellate  Divtsion,  Second  Department  Jsna- 
ary  24,  1006.)  In  the  matter  of  the  ^ipUcatioa 
of  the  Cranford  Company  for  a  peremptory  writ 
of  mandamna.  No  opinion.  Order  annaed, 
with  $10  coats  and  disbursements. 

GREGG.  Respondent,  v.  CROUCH,  Appel- 
lant (Supreme  Court,  Appellate  IMvisiOB, 
Fourth  Department  January  25,  1007.)  Ac- 
tion by  F.  J.  Gregg,  as  executor,  etc.,  against 
Lorenzo  D.  Crouch. 

PER  CURIAM.  Judgment  and  order  afBnik> 
ed,  with  costs. 

McLENNAN,  P.  J.,  not  voting. 


CRISSMAN,  Respondent,  t.  ERIE  B-  CO., 
Appellant  (gjapreme  Court,  Appellote  DiTi- 
slon.  Second  Department  January  24,  1908.) 
Action  by  Caroline  Crlssman,  as  executrix,  etc., 
of  Henry  W.  Crissman,  deceased,  against  the 
Erie  Railroad  Company.  No  opinion.  Motion 
tar  reargnment  or  for  leave  to  appeal  to  the 
Conrt  of  Appeals  denied.  See  107  N.  Y.  SnnL 
827. 

CROUCH,  Appellant,  v.  GREGG  et  aU  Re- 
spondents.   (Supreme  Court,  Appellate  Diri- 
sion.  Fourth  Department   January  25, 
Action  bj  Lorenzo  D.  Groudi  against  F.  J. 
Cregg,  as  executor,  etc.  and  others. 

PER  CURIAM.  Judgment  and  order  afflns- 
ed,  with  costs. 

McLENNAN,  P.  J.,  not  voting. 

CROWE,  Appellsnt  v.  OROWE,  Respond- 
ent (Supreme  Court  Appellate  DivisioD,  First 
Departm«it  February  7,  190&)  Action  )a 
Paul  L.  Crowe  against  Eugene  F.  Crowe.  J. 
McLaren,  fw  appellant  G.  D.  Bldgway,  for 
respondent  No  opinion.  Judgment  afflrmed, 
with  costs,  with  leave  to  plainUiE  to  amend  tA 
parinsnt  of  costa.  Ord^  filed. 

CUMMINGS,  Respondent,  v.  STANDARD 
HARROW  CO.,  Appellant  (Supreme  Coart, 
Appellate  Division,  Third  Department  Jan- 
uary 8,  1908.)  Action  by  Charles  J.  Commingi 
against  the  Standard  Harrow  Company.  No 
opinion.  Judgment  ^  Misc.  Bep.  001.  lOS  N. 
Y.  Sunk  046)  nuanimonslr  sfllnned.  with  oosth 

DALY,  Appellant  t.  STATE,  Remondent 
(Supreme  Court,  Appellate  Division.  Third  De- 
partment January  8, 1908.)  Action  by  Patrick 
B.  Daly  against  the  state  of  New  York.  No 
opinion.  Judgment  unanimously  affirmed,  with 
costs. 

D'AMELIO.  Respondent,  r.  ABRAHAM  et 
al..  Appellants.  (Supreme  Court,  Appellate  TH- 
vision.  First  Department  January  24,  1008.) 
Action  by  Miehele  D'Amelio  against  Jacob 
Abraham  and  others.  L.  Levy,  for  appellants. 
J.  H.  Com.  for  respondent.  No  opinlein.  Jndc- 
ment  (04  Misc.  Rep.  386. 105  N.  Y.  Bnpp.  lOl'df 
affirmed,  with  costs.  Order  filed. 
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DANBT,  Appellatit,  v.  NAW  YORK  OITT 
RY.  CO..  RespoDdeot.  (Supreme  Conrtt  Appel- 
late DiviaioD,  First  Department.  February  7, 
1908.)  Action  by  Jennie  O.  Danby,  ai  adminis- 
tratrix, acainat  tbe  New  York  City  Railway 
Company.  O.  O.  Battle,  for  aitpellant  B.  H. 
Amea,  for  reapondent.  No  opinton.  jndgmeat 
aiBimed,  with  costs.   Order  filed. 

DAVERN,  RespondentTT.  CITY  OF  NEW 
YORK,  Appellant.  (Snpreme  Court,  Appellate 
Division,  SHrst  Department.  Febmary  7.  1908.) 
Action  by  Ellen  DaTem,  as  administratrix, 
against  the  city  of  New  York.  T.  Connoly,  for 
appellant.  J.  H.  BantOD.  for  respondeoL  No 
opinion.  Jndgmant  and  ord«r  rerersed,  and  new 
trial  oidtred,  with  costs  to  appellant  to  abide 
event,  unless  plaintiff  stlpnlates  to  redues  ver- 
dict to  $4,500,  in  which  event  the  judgment,  as 
so  modified,  and  order,  affirmed,  mthont  coats. 
Settle  order  on  notice. 

DEARCOP.  Respondent,  v.  ROCHESTER 
RY  CO..  Appellant.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  January  S. 
1908.)  Action  by  Charles  L.  Dearcop  a^unat 
the  Rochester  BaOway  Gompanj. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

WILLIAMS.  J.,  dlaaenta. 

DECAUVILLB  AUTOMOBILE  CO..  Appel- 
lant, V.  METROPOLITAN  BANE,  Remondent. 
(Supreme  Court,  Aiipellnte  Division,  First  De- 
Mrtment.  December  27  1907.)  Action  by  tbe 
DecauviUe  Automobile  Companv  against  the 
MetropoUtui  Bank.  F.  9.  Randall,  for  appel- 
lant. E.  C  Crowley,  for  respondoit.  No  opin- 
ion. MotlMi  to  dismiss  denied.  Order  affirmed, 
with  910  costs  and  disbursements.  Orders  Qled. 


DECAUVILLB  AUTOMOBILE  00.  v.  MET- 
ROPOLITAN BANE.  (Supreme  CMort,  Appel- 
late Division,  First  Department.  February  21, 
1908.)  Action  by  the  Decauville  Automobile 
Company  against  the  Metropolitan  Bank.  No 
opinum.  Motion  granted,  and  stay  oonttaraed. 
Settle  order  on  nottoe. 


DE  LUCA.  Appellant,  v.  ARCHER  MFG. 
CO.,  Respondent.  (Supreme  Court,  Appellate 
Division.  First  Department.  February  21. 
1908.)  Action  by  Ferdinando  De  Luca  against 
the  Archer  Manufacturing  Company.  J.  Gord- 
on, for  appelant.  No  omnion.  Determination 
affirmed,  with  costs.  Order  filed. 

In  re  DEPARTMENT  OF  PARES.  In  re 
HARNEY.  (Supreme  Court,  Appellate  Divl- 
alon,  First  Department.  February  14,  1908.) 
In  the  matter  of  department  of  partis.  In  the 
mattmr  of  Harney.  No  opinions.  Reference 
ordered.  Settle  order  on  noiice. 

DEVLIN,  Amellant.  v.  CITY  OF  NEW 
YORE.  Respondent.  (Supreme  Court,  Appel- 
late Division,  First  Department  December  27, 
1907.)  Action  by  John  H.  Devlin  against  tbe 
city  of  New  York.  L.  Lb  Eellogg.  for  appellant 
T.  Farley,  for  respondent.  No  opinion.  Judg- 
ment and  order  affirmed,  with  oostSL  Order 
filed. 


DIBBLE,  Appellant,  v.  STATE,  Respondent 
(Supreme  Court  Appellate  Division,  Third  De- 

Srtment  January  8.  1908.)  Action  by  Horace 
Dibble  against  the  stste  of  New  York.  No 
opinion.  Judgment  nnanimously  affirmed,  with 
costs. 

DOHEBTT.  Respondent  v.  CITY  OF  NEW 
TORE,  Appellant.  (Supreme  Court  Appellate 
Division,  Second  Department  January  24, 
1908.)  Action  by  John  Doherty  against  the 
city  of  New  York.  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  costs. 

DOHERTY,  Appellsnt.'v.  DOEPPNER.  Re- 
spondent (Supreme  Court.  Appellate  Division. 
First  Department  January  24.  1908.)  Action 
by  Johanna  Doherty  against  Otto  Doepfner.  J. 
B.  Eer,  for  ai^llant  H.  N.  Steinert  for  re- 
spondent 

PER  CURIAM.    Judgment  affirmed,  with 

costs.   Order  filed. 
PATTERSON.  P.  J.,  dissents. 


DOMINICK.  Respwdent.  v.  FT.  BTANWIX 
CANNING  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Janu- 
ary 8,  1908.)  Action  by  Inez  Domlnid^,  an  in- 
fant etc,  against  the  Ft.  Stanwix  Canning  Com- 
pany. 

PER  CURIAAf.   Judgment  and  order  affirm- 
ed, with  costs. 
McLENNAN.  P.  J.,  dissents. 

DONALLY  et  al.  v.  DEAN.  (Supreme  Court 
Appellate  Division,  First  Department.  Decem- 
ber 27,  IWt.)  Action  by  Alvin  J.  Donallv  and 
another  against  Robert  J.  Dean.  No  opinion. 
Motion  denied,  on  condition  that  appellant  be 
ready  for  February  term.   Order  filed. 


DONALLY  et  al.  v.  DEAN.  (Supreme  Court, 
Appellate  Division,  E^rst  Department  Janu- 
ary 24,  190a)  Action  by  Alvin  J.  Donallr  and 
another -againBt  Robert  J.  Dean.  D.  McCnrdy, 
for  appellants.  J.  M.  Lesser,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  costs  and 
diibursements.   Order  filed. 

DOBING,  Respondent  v.  BROWN,  Appel- 
lant (Supreme  Court  Appellate  Division.  First 
Department  February  ZL,  1908.)  Action  by 
Max  Doring  against  Paul  8.  Brown.  W.  Arm- 
strong, for  amieUant  W.  H.  Deady,  for  re- 
spondoit  No  opinion.  Judgmrat  and  order 
reversed,  and  new  trial  ordered,  costs  to  appel- 
lant to  abide  event  unless  plaintiff  stipulates  to 
reduce  verdict  to  SSOO,  in  which  event  the  judg- 
ment, as  so  modified,  and  order,  affirmed,  with- 
out coats.  Settle  order  od  notice. 


DOUGHERTY  t.  WBSTINGHOUSE, 
CHURCH,  KERR  &  CO.  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  January 
10,  1908.)  Appeal  from  Trial  Term,  Westchest- 
er County.  Action  by  Aona  C.  Dougherty,  as 
administratrix  of  the  estate  of  William  J. 
Dougher^  deceased,  against  Westingbonse. 
Church,  Kerr  &  Co.,  for  alleged  negligence  of 
the  defendant  by  which  tbe  plaintiff's  decedent 
while  an  anploy«  of  the  defendant,  was  kilted. 
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The  defradant  wu  engaged  In  doing  work  as 
contractor  on  m  rallroaif  terminal  being  con- 
ftmcted  of  mason  work  and  iron  girders.  Ita 
superintendent  of  the  work  was  Lenaban,  the 
foreman  of  the  iron  work  was  Scott,  end  the  de- 
ceased was  assistant  foreman  under  him.  They 
worked  together,  and  bad  a  gang  of  men  under 
tiiem.  Thej  were  receiving  Deavy  Iron  girder* 
from  trncks  when  the  accident  happened.  Tbey 
hoisted  the  girder*  one  by  one,  and  swung  them 
into  place  by  means  of  a  laiye  derrick  with  a 
swinging  boom.  It  was  the  usual  kind  of  der- 
rick and  rigging  used  for  such  purposes.  A 
block  and  fall  was  suspended  from  the  upper 
end  of  the  boom.  There  was  a  large  Iron  mil, 
weighing  about  350  pounds,  shaped  something 
tike  a  boy's  top,  with  an  eye  at  the  top  of  it 
and  another  at  the  bottom.  The  top  eye  was 
to  go  on  the  hook  of  the  block,  and  the  bottom 
eye  on  the  hook  of  the  chain  sllng  of  the  load, 
and  in  that  way  the  load  would  be  hoisted;  its 
weight  being  thus  on  the  eyes  of  this  ball.  The 
only  reason  for  baring  this  ball  between  the 
block  and  the  load,  or  at  all,  is  that,  when  the 
load  is  hoisted  and  taken  off,  the  weight  of  the 
said  ball  carries  the  block  down  again  for  the 
next  load.  When  the  accident  happened  the  ball 
was  not  twing  used  in  the  way  mentioned  above. 
It  was  not  suspended  by  Its  top  eye  from  the 
hook  of  the  fall,  and  the  load  suspended  from  its 
bottom  eye  by  the  hook  of  the  chain  sling  of  the 
load.  The  load  was  not  suspended  from  the 
ball  at  all,  but  directly  from  the  hook  of  the 
block.  The  ball  had  t>een  removed  from  the 
hook  of  the  block,  and  simply  lashed  by  a  rope 
to  the  side  of  the  block  to  serve  its  purpose  of 
carrying  the  block  down  after  the  load  was 
hoisted  and  taken  olt.  This  was  done  because 
the  foreman  (Scott)  feared  tliat  the  eyes  of  the 
ball  might  not  be  strong  enough  to  bear  the 
unusually  heavy  weight  of  the  iron  girders  which 
were  being  hoisted,  and  might  give  way.  While 
a  girder  was  being  hoisted  the  ball  fell  down  up- 
on the  deceased  and  killed  him.  The  rope  which 
tied  or  lashed  it  to  the  side  of  the  block  gave 
way.  One  witness  teetiSed  the  rope  was  rot- 
ten ;  but  this  was  only  a  conclusion,  and  on 
further  ezaminati<m  he  said  he  did  not  examine 
the  rope  at  all  after  the  accident,  and  never  saw 
it  before.  The  evidence  of  the  only  other  wit- 
ness who  testified  on  the  subject  is  that  the 
strands  of  the  rope  pulled  out  and  parted.  He 
testified:  "It  waa  worn.  After  it  broke,  it 
was  all  fu2asy  and  cn^  and  its  strands  all  sepa- 
rated and  worn  away."  The  deceased  was  pres- 
ent when  the  ball  was  lashed  to  the  block.  There 
Is  testimony  that  he  took  physical  part  in  the 
doing  of  it,  and  testimony  that  he  did  not. 
There  was  plenty  of  rope  present  for  use  by  the 
men.  From  juclnn«it  for  plaintiff,  defendant 
appeals.  Affirmed.  John  C.  Bobinson,  for  ap* 
pellant  Thomas  J.  O'Neill  (J.  Brownson  Eer, 
on  the  brief)  for  req^ondent.  , 

PER  CURIAM.  Judgment  and  order  afilrm- 
ed,  with  costs. 

OATNOR.  J.  (dissenting).  The  lashing  of 
the  ball  to  the  block  was  a  mere  detail  of  the 
work  of  the  men.  The  ball  fell  because  the  rope 
was  not  strong  enough,  1.  e.,  not  large  enough, 
or  enough  of  it  not  used  to  carry  the  weight  of 
the  twll.  This  was  the  n^ligence  of  the  men 
and  not  of  the  employer,  for  there  was  plenty  of 


good  and  suitable  rope  on  hand  for  the  men  to 
use ;  and  the  foremen  has  to  be  considered  as  a 
fellow  servant  Vogel  v.  American  Bridge  Co.. 
180  N.  Y.  373,  78  N.  E.  1,  70  L.  R.  A.  725. 
That  the  action  Is  brought  under  the  etopioyer's 
liability  act  does  not  change  the  case.  That  act 
does  not  make  the  employer  liable  tor  every 
negligence  of  a  superintendent  (if  we  consider 
Scott,  the  foreman  in  charge  of  hoisting  the  gird- 
ers, a  superintendent),  but  only  for  nis  oe^i- 
gence  in  acts  of  aaperintendence  (Iaws  1902,  p. 
1748,  c.  600.  I  1,  subd.  2),  as  distingniabed 
from  his  acts  as  a  workman  in  dobu  the  details 
of  the  work  (Hope  t.  Scrantoo  A  Lehigk  Goal 
Co.,  120  App.  Dir.  68^  106  N.  Y.  8app^  372t. 
The  person  who  doea  the  mtt  may  ba  a  nperin- 
tendent,  and  yet  the  act  nay  not  be  one  of  n- 
perint^dence.  The  judgment  ahould  be  ic- 
ventedL 

DOWDAUU  RenKmdmt,  T.  SUPREME 
COUNCIL.  C.  M.  B.  A.,  Ajmellant.  (Supreme 
Court,  Appellate  Division,  Fourth  DepartmeaL 
January  &>  1908.)  Action  bv  Midiael  DowdaU 
against  the  Supreme  Council,  C.  M.  B.  A.  No 
opinion.  Judgment  reversed  and  new  trial 
orderod,  with  costs  to  appellant  to  abide  evmt 
upon  the  authority  ot  Mock  v  Supreme  Council 
of  the  Royal  Arcanum,  121  App.  Ttiv.  474,  lOU 
N.  Y.  Supp.  155,  and  Wright  v.  Knights  of  the 
Maccabees  (recently  decided  by  the  Third  De- 
gutmeni^^t  jvt  olBcially  reported)  100  N.  Y. 

DOWDmSh,  Beepondent,  v.  I«ACKA WAN- 
NA STEEL  Co.,  Appellant.  (Sapreme  Court. 
Appellate  Division,  Fourth  Department.  Jan- 
uary 8,  1908.)  Action  hj  Pttridt  Dowddl 
against  the  Lat^wanna  Steel  Company.  Ko 
opinion.  Judgment  and  order  reversed,  and 
new  trial  ordered,  with  coats  to  appellant  to 
abide  evott  Held,  that  apon  the  (acta  which 
were  submitted  to  the  jury  the  defendant  was 
not  shown  to  have  been  guiltr  of  actionable 
negligence ;  that  under  the  holding  of  the  trial 
court  the  negligence,  if  any,  which  caused  the 
accident  wu  the  neKUgence  of  a  co-servant  of 
the  plaintiff,  A>r  which  the  dtfendant  ia  not 
lUble.   

DRAKB  et  al.  LA  Cl^HICOTTE  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment February  14,  1906.)  Action  by 
John  M.  Drake  and  another  against  Walter 
B.  La  Chlcotte  and  another.  No  opinion.  Mo- 
tion denied,  with  ^10  coats.  Order  filed. 

DR0(3OWITZ,  Respondent  t.  NEW  YORK 
CITY  RY.  CO.,  Am>e]Iant.  (Supreme  Court 
Appellate  Division,  Second  Department.  Janu- 
ary 17,  1908.)  Action  fay  Eiyman  Drogowlts 
against  the  New  Tork  01^  Railway  Company. 

PER  CURIAM.  Judgment  of  the  Municipal 
Court  reversed,  and  new  trial  ordered,  costs  to 
nbide  the  event,  on  the  ground  that  the  ded- 
aion  is  against  the  weight  of  evidence. 

MTLLBR,  J.,  concurs  on  the  ground  that 
there  was  error  in  the  exclusiw  of  evidence. 

DUDEN,  Appellant,  t.  LAWRENCE  PARK 
RR-AT>TY  CO..  Respondent.  Supreme  Court, 
Appellate  Divislw,  Second  Departnmit  Jan- 
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naiT  24. 1908.)  Action  by  Bophie  Dnden  asainat 
the  Lawrence  Park  Realt;  Company.  No  opm> 
ion.  Judgment  affirmed,  with  coBtft. 


DUDLDT  at  al..  Appellants,  t.  PUBYIS. 
Reapondant.  (Supreme  Coort,  Appellate  DItI- 
■ion.  Fourth  Department  Jannary  25,  1908.) 
Action  bj  SylTanoB  Q.  Dudley  and  others 
agalnat  Alfred  J.  Pnrria.  No  opinion.  Judg- 
meat  and  order  alBrmed,  with  coats. 


In  re  DUEl/Lk  (Supreme  Court,  Appellate 
Divlflion,  Third  Department  January  !!>, 
1008.)  In  the  matter  of  the  application  of  Wil- 
liam C.  Duell  for  a  peremptory  writ  of  manda- 
mufl  against  Martin  H.  Glynn,  as  Comptroller 
of  the  state  of  New  York.  No  opinion.  Motion 
cranted.  and  questitHi  certified  aa  follows: 
The  snrroRate  of  Westchester  connty  haTin? 
recommended  a  qnalifled  person  for  appoint- 
ment nnder  the  provisions  of  section  234  of  the 
tax  law  (Laws  1890,  n.  877.  e.  908),  as  amend- 
ed by  chapter  868,  p.  Ml,  ot  the  Laws  of  190S, 
aa  transfer  tax  assistant  hi  his  office,  may  the 
Comptroller  appoint  another  qnalified  person, 
who  has  not  been  recommendra  by  the  surro- 
gater'   

DUMONT,  Respondent  MORSB  et  al., 
AppeUants.  (Supreme  Court,  Am>ellate  DItI- 
alon.  First  Department.  December  27,  1907.) 
Action  by  Cbarlea  R.  Dnmont  against  Charles 
A.  MoiM  and  anothn.  El.  C  Ripley,  for  ap- 
pellant*. No  opinion.  Order  afflrmed,  with 
$10  eoito  and  dtabazwmaDta.   Order  filed. 

DUNN,  Respondent  t.  DTTNN,  Appellant 
(Snpreme  Court,  Appellate  Division,  First  De- 

Bftment.  December  27,  1907.)  Action 
erie  T.  Dunn,  as  executrix,  against  George 
M.  Donn.  J.  T.  Smith,  for  appellant  J.  Kear- 
ney, for  reapondent  No  opinion.  Order  af- 
firmed, with  flO  costs  and  oishtiraamentB.  Or> 
der  filed. 

DUNN,  Respondent  t.  NEW  TORK  CITY 
RT.  CO.,  Appellant.  (Supreme  Court  Appel- 
late Division,  Second  Department  January 
24,  1906.)  Action  by  FatrTok  Dunn  against  the 
New  York  City  Railway  (Tompany. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  costs  to  abide  the 
event  unless  within  20  days  plaintiff  stipulate 
to  reduce  recovery  of  damages  to  the  sum  of 

S 2.500,  tn  which  event  the  judgment,  as  modi- 
ed,  is  afflrmed,  with  costs. 
HOOKBR,  J.,  dissents. 

DUSENBERRT  et  al..  Appellants,  v.  BOS- 
TON &  M.  R.  R.,  Respondent.  (Supreme 
Court  Appellate  Division,  Third  Department. 
January  15. 1908.)  Aetioa  by  Henry  O.  Dosen' 
berry  and  anothtr  against  the  BoatMi  ft  Maine 
Railroad. 

PER  CUBIAIL  Judgment  affirmed,  with 
cojts. 

KELLOGG,  J.,  dissents. 

In  re  EAST  178th  ST.   (Supreme  Court  Ap- 

Sllate  Division,  First  Department  February 
,  1906:}    In  the  matter  of  the  opening  of 


East  178th  street  No  (pinion.  (Mar  afflrmed, 
with  |10  coats  and  dlstrarsementB.   Order  filed. 


ELLIS,  Respondent,  v.  BURT  OLNET  CAN- 
NIXG  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Dlviaion,  Third  Department.  January 
S,  1908.)  Action  by  Emma  J.  ElUs  against  the 
Qurt  OIney  Canning  Company. 

PER  CURIAM.  Judgment  and  order  nnan- 
imonsly  affirmed,  with  costs. 

8BWELL,  J.,  hot  ritting; 

ELLIS,  Respondent  v.  TRADERS*  ft 
TRAVELERS'  ACCIDENT  CO.  OF  NEW 
YORK  et  al..  Appellants.  (Supreme  Court 
Appellate  Division,  First  Department  Febru- 
ary 7,  190a)  Action  bj  John  W.  EIUs  against 
the  Traders'  ft  Travelers*  Accident  Company  of 
New  York  and  others.  A.  Crook,  for  appel- 
lants. L.  H.  Porter,  for  respondent  No  opin- 
ion.  Order  affirmed,  with  $10  coats  and  dis- 
bursements.  Order  filed. 

ELY,  Respondent  CITY  OF  NEW  YORK, 
Appellant  (Supreme  Court,  Appellate  Divl- 
alon.  First  Department  February  7,  190&) 
Action  Ambrose  K.  Ely  against  the  cit^  of 
New  York.  T.  Connoly,  for  appellant  M.  J. 
Mulqueen,  for  respondent  No  opinion.  Judg* 
ment  affirmed,  with  costs.  Order  filed. 

EPSTEIN  et  al.  v.  LAZARUS.  (Snpreme 
Court  Appellate  Divisioo.  First  Departmept 
February  14,  1906.)  Action  hj  Hams  Epstein 
and  another  amlnst  Morris  Laiarua.  No  opin- 
ion. Bfotion  denied,  on  condition  that  ai 
lant  hava  appeal  ready  for  April  term, 
filed. 


SRICHS,  AMwllant,  v.  KENNEDY,  Respond- 
ent (Snpreme  Conrt  Appellate  Division,  Sec* 
ond  Department  Januan^  24,  190&)  Action 
bv  Josephine  Erlchs  against  Sarah  Kennedy. 
No  ofdnfon.  Judgment  of  the  Municipal  Court 
affirmed,  with  costs. 


ERLEIL  Respondent,  r.  PAWLIGER,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
First  Department  January  24,  1908.)  Act'ion 
Otto  Erier  against  Max  Pawliger.  A. 
Rosenthal,  for  appellant.  J.  M.  Proskauer,  for 
respondent  No  opinion.  Order  afflrmed,  with 
910  costs  and  disbnrsements.  Order  filed. 

EVANS,  Respondent  t.  BURLEW,  Appel- 
lant (Supreme  Conrt,  Appellate  Division, 
Fourth  Department  January  22,  1908.)  A<^' 
tion  by  Arthur  W.  Evans  against  Henry  L. 
Burlew.  No  opinion.  Judgment  and  order 
affirmed,  with  costa. 

FAIRBANKS,  MORSE  ft  CO.,  Respondent 
V.  WILLIAM  HORNB  CO.,  Appellant,  et  al. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. December  27, 1907.)  Action  by  Faiiv 
banks,  Morse  ft  Co.  againat  the  William  Home 
Company,  impleaded.  O.  Freifeld,  for  appel- 
lant. A.  H.  Gleaaon,  for  respondent  No  opin- 
ioD.  Judgment  affirmed,  wltii  oosta.  Order 
filed. 
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Id  re  FAIRFIE>LD.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  Februair 
21,  1908.)  In  the  matter  of  Samuel  fi.  Fair- 
field. No  opiaioQ.  Order  affirmed,  with  $10 
costs  and  disbursements.  Onler  filed. 


FALIHBB  T.  JOHN  SIMMONS  CO.  (Sn- 
preme  Court,  Appellate  Division,  flnt  Derart- 
ment.  December  27,  1907.)  Action  by  John 
J.  Follbee  against  tb»  John  Simmons  Com- 
pany. No  opinion.  Motion  denied,  witli  $10 
costs.  Order  filed   

In  re  FABRELIj.  FARBBLL  «t  aL,  Appel- 
lants, T.  FABRELLs  Respondent.  (Snpreme 
Court,  Amiellate  Division,  Second  Department. 
January  2».  1906.)  In  the  matter  of  the  Judi- 
cial settlement  of  the  account  of  William  J. 
Farrell.  as  exeeotor.  etc.,  of  Leocadle  Llado 
Farrell,  so  far  as  the  same  relates  to  the  ao 
count  of  Bald  Leocadle  Farrell,  formerly  Leo- 
cadte  Llado,  as  executrix  of  the  estate  of 
Francisco  Llado,  deceased.  Proceeding  by 
Francisco  I*  Farrell  and  others  against  Wil- 
liam J.  Farrell,  as  executor,  etc.  No  oploion. 
Motion  granted,  unless  the  appellanti  perfect 
their  appeal  In  time  to  place  uie  case  upon  the 
next  calendar  of  this  court  and  be  ready  tor 
argument  when  the  cause  Is  reached,  in  which 
*>Tent  the  motion  is  denied,  without  costs. 

FARRBLLT,  Respondent.,  v.  SCHAETT- 
LER,  Appellant.  (Supreme  Court,  AppeUBte 
Division,  First  Department.  February  7, 1008.) 
Appeal  from  Special  Term.  Action  by  Stephen 
Farrelly,  as  ancillary  receiver,  etc,  against 
Caroline  A.  Sehaettler,  as  executrix,  etc.  From 
an  order  allowing  plalatlfl  to  amend  summons 
&nd  complaint,  defendant  appeals.  Order  mod- 
ified, as  directed  in  opinion,  and,  as  so  modified, 
affirmed.  See  121  App.  Dir.  678,  106  N.  Y. 
Supp.  446.  F.  R.  Mlnrath,  for  appellant. 
Frederic  J.  Swift,  for  respondent. 

PER  CURIAM.  The  order  should  be  modifi- 
ed, so  as  to  allow  the  defendant  costs  of  the  ac- 
tion to  the  date  of  the  amendment,  except  costs 
before  trial,  as  a  condition  for  the  allowance 
-of  the  amendment  applied  for,  and,  as  so  modifi- 
ed, affirmed,  widi  flO  costs  and  disbursements 
to  the  appellant 

FA8SETT.  Respondent,  r.  DURYEA.  Appel- 
Isnt,  et  al.  (Supreme  Court,  Apitellate  Division, 
First  Department.  February  7,  1908.)  Action 
br  Eugene  K.  Fassett  against  Charles  H. 
Duryea.  impleaded.  W.  L.  Bunnell,  for  appel- 
lant. F.  E.  Fishel,  for  respondent  No  <H>in<on. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 

FELL  T.  BEURY.  (Supreme  Court,  Appel- 
late Division,  First  Department  February  7, 
1908.)  Action  E.  Lawrence  Fell,  as  presi- 
dent etc.,  against  George  L.  Beny,  as  prendent 
etc.  No  opinion.  Stay  vacated.  Settle  order 
on  notice. 

FINCK,  Appellant,  v.  CROMWELL,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Dcpnrlment  February  7.  1908.)  Action 
by  John  Finck  against  Olivor  St,  GromweU.  A. 


I.  ElkuB,  for  appellant  F.  B.  BlaAwdl.  for 
respondent  No  opinion.  Judgment  and  order 
affirmed,  with  costs.   Order  filed. 

FISCHEL,  Anpellant  t.  FISCHEL  et  al, 
Bespondents.  (Supreme  Court  Appellate  Divi- 
sion, First  Department.  Janua^  24,  190S.) 
Action  bv  Jacob  Flscbel  bc*'"^  "<^'tt  I^sefael 
and  another.  H.  M.  Flatman,  for  appeUant  J. 
A.  Seidman,  tor  rew>ndents.  No  opinion.  Or- 
der affirmed  with  flO  coats  and  dlsbuTsementa. 
Order  filed.  See  121  App.  Dir.  808.  100  N.  Y. 
Supp.  816.   

FISCHER.  Appellant  r.  NEW  TORE 
CENT.  &  H.  R.  R.  CO.  et  al..  Respondents. 
(Supreme  Court  Appellate  Division,  Second  De- 
partment January  17,  1908.)  Action  by  Mary 
Fischer,  administratrix,  etc.,  of  Charles  J. 
FiRcher,  deceased,  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company  and 
another.  No  opinion.  Judgment  ind  ivder 
unanimously  afflcmed.  with  costs. 

FORTUNE  T.  HALL.  (Supreme  Court  Ap- 
pellate Division,  Third  Department  January 
8.  1908.)  Action  by  OebHel  Fortune,  by  Mary 
Fortune,  as  guardian  ad  litem,  against  William 
H.  Hall.  No  opinion.   Motion  denied. 

FOX.  Appellant,  v.  HI06INS.  Boroondent. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  27,  1907.)  Action  t>y  Ed- 
ward Fox,  as  administrator,  against  Francis 
Higgins.  L.  O.  Van  Doren,  for  appeUant.  J. 
Donovan,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 
der  filed. 

FOX  T.  SMITH.  (Supreme  Court  Appel- 
late Division,  First  Department  February  14, 
19080  Action  by  Charles  D.  Fox  against  Bes- 
sie F.  Smith.  No  opinion.  Motion  granted. 
Question  to  be  certified  on  settlement  of  order. 
SiBttle  ocder  on  notloe. 

FREUND,  Reepondent,  v.  MUSICAL  COU- 
RIER CO.,  Appellant  (Supreme  (]ourt  Appel- 
late Division,  First  Department.  February  7. 
1908.)  Action  by  John  O.  Freond  aga^  the 
Musical  Courier  Company.  A.  F.  Seligsberg, 
for  appellant  J.  J.  O'Connell.  for  respondent. 
No  opinl<m.  Judgment  affirmed,  with  costs, 
with  leave  to  defendant  to  amend  on  payment  of 
co^  Order  filed. 

FRIEDMAN  et  al.  v.  ENDER  et  al.  (Su- 
preme Court  Appellate  Division,  Fourth  De- 

Sartment.  January  25,  1906.)  Action  by  John 
'riedman  and  another  against  John  Enoer  and 
others.  No  <^inion.  Appeal  dismissed,  without 
costs.   

FRIEDMAN.  Respondent  r.  MARYLAND 
CASUALTY  CO.,  Appellant  (Supreme  Court 
Ajppellate  Division,  First  Department  January 
24,  1908.)  Action  by  Andrew  Friedman  againrt 
the  Maryland  Casualty  Company.  E.  W. 
Hatch,  for  appellant  S.  Untermyer.  for  re- 
»>ondent  No  opinion.  Judgment  ud  order  af- 
firmed, irith  costs.  Ordtf  filed. 
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FRZEDll&K  T.  MABTLAND  OABUAI/nT 
CO.  (Supreme  Court,  Appellate  DlTisicni.  Firet 
Department  Pebmary  14,  1908.)  Action  by 
Andrew  Friedman  against  the  Maryland  Oasnaf- 

$r  Company.  No  opinltm.  Hottoa  denied,  with 
lOcMta.   Order  flJed. 

FRITZ,  Reapondent  t.  KNAUB.  Appellant. 

gnpreme  Court,  Appellate  Dlriafon,  Slecond 
epartment.  January  24,  1808.)  Action  by 
Mirhacl  F.  Fritz  against  John  Knanb,  as  second 
assistant  engineer  or  treasurer  of  Port  JerriB 
Diriaion,  No.  54,  of  the  Grand  International 
Brotherhood  of  LocomotiTe  Englneeza.  No  (pin- 
ion. Judgment  affirmed,  with  coeta,  on  the  opin- 
ion of  Mr.  Justice  MJIta  at  Spedal  Tvin.  108 
N.  T.  Snpp.  IGOR.  _ 

FTILTOB  BAG  *~COTTON  MILLS,  Re- 
•pondent,  t.  ALLISON  et  al..  Appellants.  (Su- 
preme Court,  Apoellnte  DlTlRion,  First  Depart- 
ment, February  7.  1008.)  Action  by  the  Fnltob 
Bag  &  Cotton  Mills  against  G.  Fred  Allison 
and  others.  T.  H.  Beardaley.  for  appellants. 
J.  M.  Pro^ner,  for  respondent.  No  opinion. 
Order  aiRrmed.  with  $10  coeta  and  diibarse- 
menta.   Order  filed. 

In  re  GALLAOHTRR.    (Supreme  Court  Ap- 

Kllate  DlTfslon,  First  Pepartnient.  Decem- 
r  27,  lfi07.)  In  the  matter  of  George  Gal- 
lagher. No  opinion.  Respondent  disbarred. 
Settle  order  on  notice. 

In  re  GARDENIER.  (Supreme  Court  Ap- 
pellate Division.  Fourth  Department.  Janu- 
ary 8,  1006.)  In  the  matter  of  the  proceedings 
for  the  disbarment  of  Wilson  H.  Gardenier,  an 
attorney  and  counselor  at  law.  No  opinion. 
Report  of  referee  conflrmed.  and  the  said  Wil- 
son H.  Oardenler  la  snspended  from  practice 
as  an  attorn^  and  coonnelor  at  law,  nir  mal- 

Sractice,  uDtif  farther  order  of  tte  eonrt  See 
06  N.  Y.  Snpp.  1116. 

GAZSSAM.  Appellant  t.  STAFFORD,  Re- 
■poDdent.  (Supreme  Goart,  Appellate  Dirialon, 
Fourth  Department.  Janoary  26,  1906.)  Ac- 
tion by  Joseph  M.  Gaxzam  against  James  B. 

Stafford. 

PER  CITRIAM.  Judgment  and  <Hder  affinn- 
•d,  witli  costs. 
SPRING.  J..  diascBts. 


GERMAN-AMmiCAN  MSTAL  ft  NOV- 
ELTT  WORKS,  Inc.,  Req^ndent  t.  SHD- 
BEKT-ANDER80N  CO..  Appellant  (Su- 
preme Goort  Appellate  DIrlrion,  Second  De- 
partment January  24,  1906.)  Action  by  the 
German-American  Metal  &  Novelty  Works, 
Incorporated,  against  Um  Bhabert-Ander«on 
Company. 

PER  cmtlAU.  Jodgnent  and  order  of  the 
Municipal  Court  afDrroed.  with  .costs. 

HOOKER  and  RICH,  JJ.,  dissent  on  the  fol- 
lowing ground:  The  allegation  of  the  authori- 
ty of  the  defendant's  agent  McBrlde  is  denied 
by  the  answer.  There  is  no  claim  he  bad  actu- 
al authority,  and  the  proof  of  bis  ostensible  au- 
thority is  merely  that  be  was  called  general 
mansfer  and  had  an  offloe  In  defendant's  l^uUd- 


laff.  This  is  famiffident  Oamadw  T.  nuntl- 
ton  Bank  Note  it  Ebg.  Co.,  2  Anp.  DIv.  889- 
371.  37  N.  Y.  Snpp.  726. 

GERMANIA  LIFE  INS.  GO..  Respondent 
T.  DONNflXSAN,  Anpellant  et  al.  (Supreme 
Court  Appellate  Dmrion,  First  Department. 
January  24,  19080  Action  by  the  Germanla 
Ldfe  Insurance  Company  against  Maria  A. 
Donnegan.  impleaded,  j.  A.  Dminegan,  for 
ainKlIant  J.  B.  Roe,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  coeta  and 
disbursemMits.    Order  filed. 


GILDERSLEEVB,  Respondent  t.  O'SHEA 
et  al..  Appellants.  (Supreme  Court  Appellate 
Division,  Second  Department.  January  24, 
1908.)  Action  by  Tan  T.  Gildersleeve  against 
Walter  L.  O'Shea  and  another.  No  opinion. 
Order  affirmed,  with  $10  oosti  and  disburse- 
menta. 

GILL,  Appellant  v.  DICKSON  et  al.,  Re- 

rn dents.  (Supreme  Court,  Appellate  Divi- 
1,  Fourth  Department  January  8.  1908.) 
Action  by  John  D.  Gill  against  Robert  Dld- 
son  and  another.  No  opinion.  Judgment  af- 
firmed, with  eosta. 

GILL,  Appellant  t.  DICKSON  et  al.,  Re- 

rndents.  (Supreme  Ooai^  Appellate  Divl- 
1.  Fourth  Departmoit  January  25,  1908.) 
Action  by  John  D.  GUI  against  Robert  Dick- 
son and  another.  No  opinion.  Motion  for 
leave  to  appeal  to  the  Court  of  Aiveals  denied, 
wifk  $10  costs.  Held,  that  the  questims  in- 
voiTed  can  1m  more  satisfactorily  determined 
upon  an  appeal  from  final  judgment  after  trial 
apon  the  merits. 

GODFREY,  RcBpondent.  v.  ROCHESTER 
RY.  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  Fourth  I%)artment  Janu- 
ary 22,  1908.)  Action  by  Elizabeth  A.  God- 
frey against  Uie  Rochester  Railway  Oi»npany. 
No  apmim,  <Mw  affirmed,  witii  eoats. 

GOLDBERG.  Respondent  v.  COOPBR-WI- 
GAND-OOOKE  CO-  Appellant  (Supreme 
Court  Appellate  Division,  First  Department. 
January  24,  1908.)  Action  by  David  Goldbei^ 
against  the  Cooper-Wigand-Cooke  Company. 
J.  y.  Bouvier,  for  appellant  L  N.  Williams, 
for  respondent 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  ordered,  costs  to  ap- 
pellant to  abide  event  unless  plaintiff  stipn- 
lates  to  reduce  Judgment  as  entered  to  the  sum 
of  $3,614.84,  including  coeta,  etc.,  in  whicli 
event  the  Judgment  as  so  modified,  and  order, 
affirmed,  without  costtk   Settie  order  on  notice. 

INGBAHAM.  J„  dissents,  on  the  ground  that 
the  Jndgment  should  be  reversed  for  error  In 
the  charge. 

GOMBERT.  Reroondent,  v.  NEW  YORK 
CENT.  &  H.  B.  R.  GO.  et  al.,  Appellants.  (Su- 
preme Court  Appellate  Division,  Fourth  De- 

Eirtment  January  8,  1908J  Action  by  Ju- 
ne Gombot  Sffslnst  the  New  York  Central 
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ft  HadsoB  R]T«r  Railroad  Oompany  and  an- 
other. 

PER  CDRIAM.  Judgment  and  order  affirm- 
ed, with  costs. 
KRUSB,  J.,  diasents. 

OOUER,  Respondent,  t.  SLOTB.  Appellant. 
(Sapreme  Court,  Appellate  Division,  Second 
Department  Januair  17.  lfi<^  Action  bjr 
Anguata  Gomer  against  Bat  W.  Slote.  No 
opinion.  Jndgment  of  tha  Mnnldpol  Ooort  of- 
flnned  on  ugnment,  wltii  eosto. 

GOVB  T.  TOWER  et  ol.  (Supreme  Coort, 
Appellate  DMsIon,  First  Department.  Decem- 
ber 27,  1907.)  Action  bj  La  Roy  S.  Oove 
against  Levi  L.  Tower  and  others.  No  opin- 
ion.  Motion  granted.    Order  filed. 

GREEN  et  al.,  Appellants,  t.  HORN.  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Third  Department.  January  8^  1806.)  Ac- 
tion by  Jamea  Green  and  others  againat  Charles 
F.  W.  Horn.  No  opinion.  Jndgiaent  and  or- 
der unanimously  affirmed,  with  costs. 

GRBENFIBLD,  Respondent,  t.  MILLS,  Ap- 
pellant. (Supreme  Court,  Appellate  Dinslon, 
Second  Department.  January  24.  1906k)  Ac- 
tion by  Edward  Greenfield  against  Qswln  J. 
Mills.    No  opinion.    Motion  denied. 

OUNDERSON,  Respondent,  t.  ROEBLINQ 
CONST.  CO..  Appellant,  et  al.  (Supreme 
Court,  Appellate  DiTision^  Second  Department. 
JannaiT  17,  1906.)  Action  by  Rosa  Gunder- 
son,^  administratrix,  etc..  of  Peter  A.  Gunder- 
son.  deceased,  against  toe  Roebling  Oonstmc- 
tlon  Company,  impleaded  with  Post  ft  McCord. 

PER  CURIAM.  Judgment  and  order  affirm- 
•d,  with  oooti. 

WOODWARD  ud  OATNOB,  JJ..  diwuit 

GUPTIL.  Respondent,  t.  STANDARD 
PLUNGER  ELEVATOR  CO..  .  Appellant. 
(Sapreme  Oonrt,  Appellate  DlTiaion,  Second 
Department  January  24,  1908J  Action  by 
Hari7  C.  Guptil,  an  infant,  by  Heiuy  A,  Gap- 
til,  his  guardian  ad  litem,  agalnat  the  Standard 
Planger  Elevator  Company. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new.  trial,  granted,  costs  to  abide  the 
event,  on  the  ground  that  Kooter  voa  not  a 
snperintMident,  nor  was  the.act  oomplaliied  of 
an  act  of  superintendence. 

WOODWARD  and  RICH,  JJ..  vote  for  af- 
firmance. 

HAENSCHEN,  Respondent,  v.  ALLISON 
REALTY  CO.  et  al..  Appellants.  (Sapreme 
Court  Appellate  Division,  First  Department 
February  7,  1906.)  Action  by  Emll  Haen- 
scheo,  as  administrator,  against  tlie  Allison 
Realty  Company  and  others.  W.  J.  Moran,  for 
nppellanti.   M*  h-  }AaAvrinaks,  tOt  teopondenC 

PER  CURIAM.  Jndgment  and  order  xe- 
versed,  and  new  trial  ordered,  costs  to  appel- 
lants to  abide  event  unless  plaintiff  stipulates 
to  reduce  verdict  te  t^OOO^  in  which  event  the 


Judgment,  as  so  modified,  and  order,  afltmwd, 
without  coats.   Settle  order  on  notice. 
SCOTT,  J.,  dissents,  voting  for  revmol. 

HAFFEN  BEDELL.  (Supreme  Court. 
Appellate  Division,  First  Department  Decem- 
ber 27,  1907.)  Action  by  Loula  F.  Haffen 
against  Arthur  G.  Bedell.  No  opinion.  Mo- 
tion to  dismiss  granted,  with  $10  coata.  Mo- 
tion for  teargument  denied,  witii  (10  cost*. 
Motion  ta  hear  cose  on  original  papets  dwiied. 
with  919  carte.   Ordera  filed. 

HAMILTON,  Appellant,  T.  PLBJCKEIN- 
STEIN  et  al..  Respondents.  (Supreme  Coart 
Appellate  Division,  Fourth  Department  Jan- 
uary 8,  1908.)  Action  by  James  M.  Hamilton 
acainst  Frank  V.  Fleckenstein  and  others. 
No  oidnion.  Jndgment  affirmed,  with  oooto^ 
See  104  N.  T.  Snpp.  1128. 

HARTMETZ,  Respondent,  v.  BUFFALO 
EXPANDED  METAL  CO.,  Appellant  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 

gartment   January  8,  1908.)   Action  by  Fred 
[artmets  against  the  BnflaXo  Expanded  Metal 
CTompany. 

PER  CURIAM.  Judgment  and  mdw  reven- 
ed,  and  new  trial  ordered,  with  costs  to  appe- 
lant to  abide  event  upon  queotloiis  of  law  and 
of  fact  Held,  that  the  finding  of  the  iuTjf  tliat 
the  defendant  was  guilty  of  ncftUgence  which 
caused  the  injury  was  contrary  to  and  againot 
the  weight  of  the  evidence. 

SPRING,  J.,  votes  for  revertal,  apon  the 
cronnd  that  material  errors  were  comnutted  by 
the  trial  court 

HAVERLT  CO.,  Respondent  v.  NANKB- 
YILLE  et  ol.,  Appellants.  (Supreme  Court. 
Appellate  Division,  First  D^rtment  Feb- 
ruary 7,  1906^  Action  by  the  Haver^  Com- 
pany against  williaDi  E.  Nankeville  and  anoth- 
er. F.  Bien,  for  aiwellant.  8.  F.  Knedond. 
forreapondent ' 

PER  CURIAM.  Judgmttit  affirmed,  with 
costs.  Order  filed. 

INQRAHAM.  J^  dinents.  on  the  ground  that 
then  la  no  i^oof  of  damage;. 

HAWORTH,  Appellant,  v.  BNOINKBR 
CO..  Respondent  (Supreme  Court,' Appellate 
Division,  First  Department  December  27, 
1907.y  Action  Hf  Lloyd  B.  Hawdrth  uainat 
the  Engineer  CMnpany..  J.  F.  Donnelly,  for 
appellant  H.  Bulh  for  respondent  No  opin.- 
Ion.  Jndgment  modified,  striking  therefrom 
the  words  "niran  the  merl^"  and,  as  so  modi- 
fied, affirmed,  without  costs.   OiAer  filed. 

H,  D.  TAYLOR  CO.,  Respondent  v.  NI- 
AGARA BEDSTEAD  CO.,  Appellant  (Su- 
preme Court  Appellate  IMvisiim.  Fourth  De- 

Eartment.  January  15, 1908.)  Action  by  the  H. 
K  Taylor  Company  against  the  Niagara  Bed- 
stead Company.  No  opinion.  Judginent  and 
order  affirmed  with  costs, 

HELD,  Respondent,  v.  FRANKLIN  BREW- 
ING  CO.,  Appellant  (Supreme  Court,  Appel- 
late Dhrintm,  First  De^utment  Januatr  24, 
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1906.)  Action  Herman  J.  Held  against  th« 
Franklin  Brewing  Company,  H.  F.  Cochrane, 
for  appellant  Bogert  &  Bi^rt,  for  respondent 
No  ai»nion.  Jndnnent  and  order  afflrmedt  wltb 
coats.  Order  filed.   

HHLLBR  V.  CONSOLIDATED  GAS  CO. 
(Supreme  Oonit,  Appellate  DlTlaion,  First  De- 

Birtment  January  24.  1908.)  Action  by  Phll- 
p  Heller  against  the  Consolidated  Oaa  C<«n- 
pany.  No  opinion.  Order  rertrsecU  with  SIO 
costs  and  dfsburBements,  and  motion  denied, 
with  flO  costs.  Order  filed. 

HEWITT  et  si..  Respondents,  t.  BIXBT, 
Aivellant  ^apreme  Coort  Appellate  Divi- 
sion. First  Department  Februai^  t,  1908.) 
Action  by  Thomas  B.  Hewitt  and  others  against 
Louise  N.  Bbchr-  No  o^nion.  Motion  to  dis- 
miss  appeal  fnnted,  intli  |10  oosta.  Order 
flled. 

HIGOIN8,  Appellant  POWELL  et  aU 
Respondents.  (Supreme  Court,  Appellate  Divi- 
alon.  Second  Department  January  24,  1908.) 
Action  tff  John  Higglna  against  Sarah  C.  Pow- 
4di  and  others.  No  opinltm.  Motint  of  the  re- 
spondents denied.  Motion  of  the  appellant 
crantedt  without  costs. 

HIGH  FALLS  PULP  CO.,  Appellant  T. 
JOHNSON  et  al..  Respondents.  (Snpreme 
Court,  Aroellate  DiTlsion,  Third  Department 
January  8,  190a)  Action  by  the  High  Falls 
Pnlp  Oompany  against  William  Johnson,  Sr., 
and  others,  no  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 

HILLERT  T.  LONg'isLaND  R.  CO.  et  al. 
<Snpreme  Court  Appellate  Division,  Second  De- 
partment. January  24,  1906.)  Action  br  Rose 
Hillerjr  against  tlM  Long  Island  Railroad  Com- 
pany and  another.  No  opinion.  Jodgmuit  and 
veAet  nnanimously  affirmed,  with  costs. 

BIRSCH,  Appellant  t.  GDTTIN,  Respond- 
ent (Supreme  Court,  Apellate  DlTtslon,  First 
Department  December  27,  1907.)  Action  bf 
Leon  M.  Hlrsch  against  Jean  B.  Outtin.  O. 
Straual^  for  aweUant  L.  IiSTy,  for  req>oiid- 
«nt   

PBB  CUBIAM.  Judgment  affirmed,  with 
costs.  Ordtf  filed. 

SCOTT,  J.,  dissents. 

HOFFMAN,  Respondent,  T.  McCARTHT  et 
a]..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  January  8,  1908.) 
Action  br  Agnes  Hoffman  against  John  Mc- 
Gartii7  and  others.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 

HOLAHAN.  Respondent  T.  BABCOCK  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
Ti«on,  Fourth  Department  January  22,  1908.) 
Action  by  Thomas  Holahan  against  G,  Edwin 
Babcock  and  another.  No  opinion.  Order  af- 
firmed, with  (10  costs  and  disbursements. 

HOLLY,  Respondent  v.  NEW  TORE 
CENT.     H.  R.  R;  CO..  Appellant  (Bapreme 


Court  Appellate  Division,  Fourth  Department 
January  19080  Action  by  Frank  EL  Holly 
against  the  New  York  Central  &  Hudson  River 
Railroad  Company. 

PER  CURIAM.  Judgment  and  order  affirm* 
ed,  with  costs. 

ROBSON,  J.,  dtawntL  MeLBNNAN,  P.  J., 
not  sitting. 

HOOKER,  Respondent  v.  TOCH  et  aL.  Ap- 
pellants. (Supreme  Court  Appellate  Dlvtskin, 
First  Department  Fet^narr  7,  1908.)  Ac 
tlon  by  Harr7  S.  Hooker,  as  tmstee,  against 
Millie  Toch  and  another.  F.  Walling,  for  ap- 
pell  ants.  J.  Bosentweig,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.    Settle  order  on  notice. 

INGRAHAM.  J„  dimnta  as  to  dofendani 
Locaa  TocIl 

HORST,  Respondent  r.  ZELTNER  BREW- 
ING CO.,  Appellant  (Supreme  Court.  Appel- 
late Division,  First  Department  February  7, 
19080  Action  by  Fanl  R.  G.  Horst  aealnst 
the  Zeltner  Brewmg  Company.  T.  D.  Kenne- 
son,  for  appellant  O.  A.  Strong,  for  respond- 
cmt  No  opinion.  Judgment  affirmed,  with 
costs,  with  leave  to  defendant  to  withdraw  de- 
murrer and  answer  on  payment  of  costs.  Or- 
der filed. 

H  O.  VOGEL  CO.,  Appellant  v.  LOCK- 
WOOD  GLASS  CO..  Respondent  (Snpreme 
Court  Appellate  Division.  First  Department 
December  27,  1907.)  Action  by  the  H.  O. 
Vogel  ComMny  against  the  Lockwood  Glass 
Company.  I>.  Bernstein,  for  appellant  G.  S. 
Scofield,  for  respond ent.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 
Order  filed. 

HOWE  T.  CONSOLIDATED  GAB  CO. 
(SniH«me  Court  Appellate  Division,  First  De- 
mrtment  January  24,  1908.)  Action  by  John 
W.  Howe  against  the  Consolidated  Gas  Cora- 
pany.  No  opinion.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motiMi  doued, 
with  $10  costs.   Order  filed. 

HOWELL  V.  HBINZE  et  al.  (Supreme 
Court  Appellate  Division,  First  Department 
December  27,  1907.)  Action  by  AniU  Howell 
against  Otto  C  Heinze  and  otliors.  No  oidnion. 
Motion  denied.  Order  filed. 

HOWELL,  Respondent  v.  HEINZE  et  aL, 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  Februair  7,  19^) 
Action  by  Anita  Howell  against  Otto  C  Helnie 
and  others  impleaded,  etc.  No  opinfon.  Motion 
denied,  upon  condition  that  appellants  have 
their  appeal  ready  for  argument  at  the  March 
term.   Order  filed. 

HOTB,  Respondent  v.  PENNSYLVANIA 
R.  CO.,  Appellant  et  al.  (Supreme  Court  Ap- 
pellate Division.  Second  Department  January 
10,  1908.)  Action  by  Stephen  M.  Hoye  against 
the  Pennsylvania  Railroad  Company  and  anotii- 
er.  No  opinion.  Motion  to  resettle  order  grant- 
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ISAAC  O.  JOHNSON  &  CO.,  ReapondentH, 
T.  COX  et  aL,  AppellaotB.  (Snpreme  Court, 
Appellate  DiviBion,  First  Departmeot.  Febra- 
arr  21.  1008.)  Action  by  Isaac  G.  Jotuuoo  & 
Co.,  against  Elizabeth  J.  Cox  and  another.  P. 
P.  Safford,  for  appellants.  J.  J.  McEelvey,  for 
respondents.  No  opinion.  Judgment  afBrmed, 
with  costs.  Order  filed. 

ISAACS  T.  CONSOU0ATIDD  OAS  CO. 
(Supreme  Court,  Amellate  Diririon,  First  De- 
partment January  24,  390K)  AcHon  by  Arch- 
ibald Isaacs  against  the  Consolidated  Gas  Com- 
pany. No  opinion.  Order  rerersed,  with  $10 
costs  and  disbursements,  and  motion  dented, 
with  $10  coats.  Order  filed. 


JACOBT  et  al„  Appellants,  v.  TRUST  CO. 
OF  AMERICA.  Respondent.  (Supreme  Court, 
Appellate  Diriaion,  First  Department.  Febru- 
ary 21,  1008.)  Action  by  Morris  Jacoby  and 
another  against  the  Trust  Company  of  America. 
S.  I/.  Samuels,  for  appellants.  A.  H.  Kohn,  for 
respondent.  No  opinion.  Order  modified,  by 
providing  that  the  relief  granted  la  upon  condi- 
tion that  defendant  pay  an  costs  of  the  action  to 
the  date  of  the  order  and  $10  coats  of  the  mo- 
tion, and.  as  to  modified^  affirmed,  without  coats. 
Settle  order  tm  notice. 

JAMES,  Beq>oudent,  t.  ORANFORD,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  January  24,  1908.)  Action 
br  Hayes  fiX  James  against  Cwsrles  Orsnford. 
No  opinitOL   Motion  denied. 

JAMES  McOREa'^^ALTY  OOBP..  Re- 
spondent, T.  EQUITABLE  NAT.  BANK  OF 
NEW  TOBK,  Appellant.  (Supreme  Court.  Ap- 
pellate Division,  First  Department  Februat? 
7,  1908.)  Action  by  the  James  McCreary  Real- 
ty Corpontion  against  the  Equitable  Nati<Hial 
Bank  of  New  York.  No  opinion.  Motion  de- 
nied, vrith  $10  costs.   Order  filed. 

JEFFERSON.  AppeUant.  t.  BANGS  et  al^ 
Respondents.  (Supreme  Coart,  Appellate  Divi- 
sion, Third  Department  January  8, 1008.)  Ac- 
tion by  I^cy  A.  Jefferson  against  Loren  B. 
Bangs  and  othera. 

PER  CURIAM.  Judgment  onanimoosly  af- 
firmed, with  costs.  . 

SEWEU^  J.,  not  sitting. 

JEROME  T.  STAR  CO.  SAME  v.  NEW 
YORK  EVENING  JOURNAL  PUB.  CO. 
(Supreme  Court,  Special  Term,  New  York  Coun- 
ty. December,  1907.)  Actions  by  William 
Travera  Jerome  against  the  Star  Company  and 
against  the  New  York  Evening  Journal  Pab- 
liahing  Company  for  libel.  Motions  for  struck 
jury  denied.  For  judgment  reversing  order  of 
Special  Term,  see  108  N.  Y.  &  801.  Gans  & 
Iselln.  for  pUdntlff.  Clarence  J.  Sheam.  for 
defendants. 

FITZGERALD.  J.  Plaintiff  is  a  public  of- 
ficial of  this  county,  and  defendant  is  the  pro- 
prietor and  owner  of  a  dally  newspaper  having 


a  Iai|:e  circulation  throughout  the  city  and  sbtte 
of  New  York  and  elsewhere  throughout  the 
United  States.  The  action  is  for  libel.  Answer 
admits  the  publication  and  sets  forth  as  defens- 
es :  First,  the  truth  of  the  statement  mmplain- 
ed  of ;  second,  that  the  article  is  "bir  coaunent 
upon  matters  of  public  Interest  was  nnblished 
without  malice,  and  is  privileged."  Ouier  sepa- 
rate and  partial  defenses  are  fnterpoeed  io  miti- 
gation and  reduction  of  damages.  Plaintiff 
moves  for  an  order  directing  that  a  special  jur^- 
be  atnuA  to  try  these  issues.  The  law  appli- 
cable is  found  in  Code  Civ.  Proc.  |  lOUS: 
"Mliere  It  appean  to  the  court  that  ft  fair  and 
impartinl  tnaJ  of  an  Issue  of  fact,  triable  by 
a  jnry,  Joined  in  an  action  pending  in  the  Su- 

Jireme  Court,  cannot  t>e  bad  without  a  struck 
ury,  or  that  the  importance  or  intricacy  of  the 
case  requires  such  a  jury,  the  court  must  make 
an  order,  upon  notice,  directing  a  special  jury 
to  be  atrucK,  for  the  trial  of  the  issue.  The 
order  must  specify  the  term,  and  it  mu  specify 
a  particular  day  in  the  term,  when  the  jurots 
must  attend."  Section  1065 :  "At  the  tine  ap- 
pointed, the  derk,  or.  in  his  absence,  the  deputy 
clerk,  or  the  commiaaioner.  as  the  case  requires, 
must  attend  at  his  oflSce,  with  the  origiuaJ  lists 
or  books,  filed  or  kept  in  his  office  aa  required 
by  law,  containing  the  names  of  the  persons 
who  are  then  liable  to  serve  as  trial  jurors ;  and. 
in  the  presence  of  the  partiea,  or  their  attor- 
neys or  eounael,  must  strike  a  trial  jury  as  fol- 
lows: (1)  The  clerk,  deputy  derk.  or  commit* 
sioner.  muat  aelect  from  the  lists  or  books,  the 
names  of  forty-eigbt  persona,  whom  he  deems 
most  Indifferut  between  the  parties,  and  best 
qualified  to  try  the  isaua ;  and  must  make  and 
certify  a  list  of  those  names.  (2)  The  part^. 
on  whose  application  the  special  Jury  was  di- 
rected to  be  struck,  or  his  attorney  or  counsel, 
may  then  first  strike  from  the  list  one  name ; 
the  adverse  party,  or  his  attorney  or  counsel, 
may  then  strike  therefrom  one  name;  and  so 
alternately,  until  eadi  party  has  stricken  out 
twelve  names.  *  *  *  <4)  The  deric,  d^nity 
clerk,  or  commissioner,  must  tbtrenpoa  make 
out  a  list  of  the  names  of  the  twenty-foor  per- 
sons not  stricken  out,  and  must  certify  that  it 
is  a  correct  list  of  tbt  persona  drawn  to  serve  as 
jurors,  pursuant  to  the  order  of  the  court." 
Section  lOtiO :  "The  sheriff  must  notify  the  p^ 
sons  whose  names  are  contained  in  the  list,  and 
must  return  the  names  of  those  notified,  to  the 
term,  at  which  they  are  reaulred  to  attend,  as 
prescribed  by  law  for  noticing  and  returning 
ordinary  trial  Jurors."  Section  1067 :  "From 
the  persons  so  notified  and  attending,  a  jnry 
must  be  formed  for  the  trial,  and  the  issue  must 
l>e  tried  as  prescribed  in  this  chapter  with  re- 
spect to  nn  ordinary  jury  trial  •  •  •.'* 
These  sections  of  the  Code  are  mainly  re-enact- 
ments of  former  statutea  (2  Rev.  St.  [1st  Ed.] 
p.  418,  pt  3,  c.  7,  tit  6.  S  4a  as  amended  by 
Laws  1857,  c.  &30),  all  of  whidi  are  based  opo-i 
common-law  rules,  as  the  practice  of  orderiui; 
struck  juries  was  established  in  very  early  times. 
24  Cyc  96.  Slotions  of  this  character,  however, 
in  modem  days,  are  infrequently  made,  to  which 
drcumstances,  no  doubt,  u  attributable  the  fact 
that  plaintiff  ao  strongly  relies  upon  the  dicta 
of  ancient  caaes.  Most  of  those  cited  refer  to 
controverdes  dedded  by  our  courts  not  later 
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than  the  flnt  decade  of  the  laat  century.  New 
Windsor  Tarnplke  Go.  t.  Ellison,  1  Johns.  141 ; 
UTingston  V.  Cheetbam,  1  Sobna.  61 ;  Foote  T. 
Croewell.  1  Galiies,  498:  Thonuw  v.  Ruxaa^,  4 
Johns.  482.  The  grounds  of  this  application,  as 
set  forth  in  the  only  affidavit  aDbmitted  therefor, 
that  of  plaintiff's  attorney,  are:  First,  "that 
at  the  time  of  the  publication  of  the  libel  charg- 
ed the  plalDtifF  was,  and  ever  aiuee  has  been,  and 
is  now,  district  attorney  of  the  coanty  of  New 
York";  second,  "that  the  Itbel  complained  ot 
was  published  by  the  defendant  in  its  newspa- 
per, known  as  the  'New  Yatk  Evening  Journal,* 
wbidi  newspaper,  as  your  deponent  is  informed 
and  veilly  belieres.  has  a  very  wide  circulation, 
and  Is  read  daily  by  many  thousands  of  people 
titroufhont  the  city  and  county  of  New  lork": 
'  third,  "that  prior  to  the  publication  of  the  said 
libel,  and  with  rreat  frequency  subsequent  there- 
to, tiiere  have  been  pabllshea  in  said  newspaper 
cOkBT  olttdsms  and  attadn  owm  the  Bald  plain- 
tiff and  upcm  his  conduct  of  saM  office,  of  a  char- 
acter to  prejudice  the  reader  thereof  against 
him" ;  fourth,  "that  for  these  reasons  a  due,  ef- 
fident,  and  impartial  administration  ot  Justice 
will,  in  the  opinion  of  this  deponent,  be  advanc- 
ed by  the  trial  of  the  Issues  uierein  by  a  struck 

Jury  "  It  is  not  claimed  that  the  case  is  either 
otricate  or  important ;  nor  Indeed,  conid  it  well 
have  been  so  claimed.  In  Adams  t.  Morgan,  138 
N.  T.  686.  38  N.  E.  1084:  Id.,  07  Hun,  6^^.  21 
N.  T  Supp  10S7.  Dykman,  J.,  says :  "Neither 
does  the  fmportanoe  or  intricacy  of  the  case  re- 
quire a  atruck  Jury.  It  ii  not  an  intricate  case, 
and  It  Is  important  only  to  the  immediate  par- 
ties. It  la  not  aa  Intricate  either  In  the  law  or 
facts  involved  as  a  border  negligenoe  case,  and 
such  cases  are  tried  before  the  ordinary  Juries 
at  many  drcnlts  with  satlstactory  reaults.  lib- 
til  suits  are  not  infrequent,  and  the  law  which 
controls  them  is  well  settled  and  understood, 
and  the  questions  of  fact  submitted  to  the  jury 
In  such  cases  are  not  unusually  intricate."  It 
is  settled  that,  except  in  extreme  casea.  struck 
juries  will  not  be  ordered.  In  Ives  v.  Ranger, 
65  Hun,  622.  20  N.  Y.  Supp.  82,  this  doctrine  Is 
well  declared  as  foHows :  '^Moreover,  the  teach- 
o£  experience  la  in  fovor  of  the  jury  summon* 
In  the  ordinary  manner.  The  most  important 
questions  involving  life,  liberty,  end  property 
are  constant^  submitted  to  the  ordinary  Jiuy 
with  aatisfactory  results,  and  it  requires  an  ex- 
traordioary  case  to  Justify  the  itsnance  of  an 
order  for  a  spedal  Jury."  Brady,  J.,  in  People 
ex  rel.  Stemmler  v  McOuire,  43  How.  Praa  67, 
uses  the  following  language :  "An  examination 
of  the  casea  bearing  upon  the  propria^  of  order- 
ing a  strode  or  special  jury  shows  aat  the 
courts  have  generally  refused  to  grant  an  appli- 
cation therefor."  From  a  statement  furnished 
me  by  the  courtesy  of  the  commissioner  of  jur- 
ors 1  find  that  Mtmek  juries  have  rarely  been 
ordered  in  this  county— only  in  three  instancea 
during  the  past  26  years.  In  one  of  those  cases 
the  records  show  that  but  six  members  of  the 
trial  jury  were  flnallv  impaneled  from  tlie  se- 
lected names.  In  another  nine  were  secured  frcmi 
the  selected  panel,  and  In  both  instances  the  re- 
maining members  of  each  Jury  bad  to  be  taken 
from  the  ordinary  panel.  In  the  third  case  a 
jury  from  ptruck  panels  appears  to  have  been 
obtained,  but  the  trial  bad  to  be  poa^Mnwd  f^ 
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very  many  days  in  order  to  provide  for  an  extra 
panel  of  struck  Jurora  before  this  was  accran- 
plished.  The  history  of  theae  three  eases  rig- 
nlGcantly  lUnstrates  the  Impracticabilitr  of  at- 
tempting to  enforce  under  present  conditions, 
unsupported  by  other  considerations' than  that 
of  remote  precedent,  the  procedure  followed  in 
the  distant  past.  It  may  be  that  in  small  or 
sparsely  settled  communities  the  county  clerk, 
deputy  clerk,  or  commissioner  may  be  able  in- 
tenisently  to  select  from  the  lists  or  books  con- 
taining the  names  of  persona  liable  to  serve  aa 
trial  jurors  the  names  of  48  persons  most  indif- 
ferent between  the  parties  and  beat  qualified  to 
try  the  Issue;  but  to  perform  conscientiously 
this  duty  under  the  widely  different  conditions 

firevalling  In  this  great  city,  in  an  action  for 
ibel  instituted  by  a  well-lmown  public  man 
against  the  owner  of  a  newspaper  having  a  wide 
circulation  among  oar  dtisens,  assuming  it  poa- 
sible,  would  be  a  prolonged,  embarrassing,  and 
burdenaome  undertaking.  Moreover,  it  is  a  mat- 
ter of  common  knowledge  that  jnrles  are  easily 
obtained  in  this  to  fairly  try  actions  fo^ 
libel  brought  by  public  officers  against  news- 
papers. Plain,  ordinuy,  good  sense  in  matters 
where  the  taw  is  dear  ana  precise  may  be  relied 
upon  to  ascertain  the  existence  of  facts  from 
evidence,  and  there  is  not  in  the  record  t>efore 
me  even  a  suggestion  that  a  fair  and  impartial 
trial  cannot  be  had  before  a  jonr  impaneled  In 
the  ordinary  way.  Motions  deiued,  with  costs. 


In  re  KEI/GHITR.  BOARD  OF  BLEC- 
TI0N8  OP  CITY  OF  NEW  YORK.  Appellant, 
V.  KBLEHER,  RMpondent  (Suprane  Court. 
Appellate  Division,  First  Department.  Febru- 
ary 7,  1908.)  Appeal  from  Special  Term.  Ap- 
plication bv  William  T.  Keleber  for  an  wder 
issued  to  the  board  of  electlona  of  tbe  dty  of 
New  Yoric  to  compel  it  to  strike  trim  tbe  enroll- 
ment book  of  the  Fourth  Election  district  of  the 
Twen^-Thlrd  assembly  district  the  name  of  Wil- 
liam Helneman.  EYi»n  an  order  granting  such 
relief,  the  board  of  elections  aroMis.  Reversed, 
and  moUon  denied.  Terence  Fariey,  for  Kppel- 
lant. 

McIiAUGHLIN,  J.  This  case  cannot  be  die- 
tinguisbed  from  Matter  of  Titus,  117  App.  Div. 
6^  102  N.  Y.  Supp.  851,  affirmed  188  N.  \. 
S8S,  81  N.  E.  1163.  Upon  the  autbori^  of  that 
case,  as  well  aa  Matter  of  O'Brien,  117  App. 
Div.  688,  102  N.  Y.  Supp.  845,  affirmed  188  N. 
Y.  685,  81  N.  E.  1163,  and  Matter  of  McGulre, 
117  App.  Div.  637,  102  N.  Y.  Supp.  856,  affiriD- 
ed  188  N.  Y.  585,  81  N.  B.  1163.  the  order  here 
appealed  from  must  be  reveraed*  and  the  motioii 
denied. 

All  concur. 


KELLY,  Appellant,  t.  BEERS  et  al..  Re- 
spondents. Supreme  Oonrt,  Appellate  Div>- 
slon,  Third  Department.  January  16.  190&) 
Action  by  Sarah  E.  Kelly  gainst  Franklin  B. 
Beers  and  another,  as  executors,  etc;,  and  tUb 
Albany  Savings  Bank. 

PER  CURIAM.  Judgment  affirmed,  with 
coats. 

KBLLOOa  and  SBWELI^  Ji^  dlaaent 
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KKLLT,  Appellant,  t.  BEEKS  et  al..  Re- 
BDODdents.  (Snpreme  Court.  Appellate  Diviaion, 
Third  Department.  January  15,  1908.)  Action 
by  Sarab  E.  Kelly  axalDst  Franklin  B.  Beers 
and  another,  as  execatora,  etc..  and  the  Home 
Savfnss  Bank  of  the  City  of  Albany. 

PER  CURIAM.  Judgment  affirmed,  with 
coata.   

EELLOGO  and  BEWEUi,  JJh  dtsMiit. 

KELLY,  Reapondent,  ¥.  BlULCAHT,  Appel- 
lant. (Supreme  Court,  Appellate  Divfaion,  First 
Departtneot.  February  tn,  1908.)  Action  by 
James  Kelly,  as  adminiatrator,  against  John 
Malcafay.  P.  Van  Alstine,  for  appellant.  A. 
Stechler,  for  respondent  -No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order  filed. 

KINDBBRO,  Respondent,  v.  CHAPMAN, 
.Appellant.  (Supreme  Conrt,  Appellate  Division, 
Flrat  Department  December  27.  1907.)  Ac- 
tion by  Edward  O.  Eindtierg  against  Robert  R. 
Chapman.  T.  T.  Baylor,  for  aj^pellant.  A.  Rey- 
mert,  for  respondent  No  opinion.  Judgment 
affirmed,  with  coata.   Order  filed. 


KINDORF.  Appellant,  v.  HOELLERER,  Re- 
spondent. (Supreme  Court  Appellate  Division. 
First  Department.  February  7.  1908.)  Action 
by  Frederick  Kindorf  against  Philip  J.  Hoeller* 
er.  M.  Dammann,  fOr  appellant.  F.  T.  John- 
son, for  respondeat 

PER  CURIAM.  Order  affirmed,  with  coetB, 
on  87  App.  Div.  628,  84  N.  T.  Snpp.  465.  Or- 
der filed. 

PATTEBSON,  P.  J^  and  LAUOHLIN,  J., 

dissent. 

KING.  Respondent  NEW  YORK  CENT. 
&  H.  R.  R.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Fourth  Departinent.  Janu- 
ary 8.  1908.)  Action  by  Michael  King,  as  ad- 
minlstrator.  ete,  against  the  New  York  Central 
&  Hudson  River  Railroad  Company. 

PER  CURIAM.  Order  reversed,  and  new 
trial  ordered,  with  costs  to  appellant  to  abide 
event  Held,  that  the  verdict  of  the  jury  that 
plaintiff's  intestate  was  free  from  contributory 
negligence  was  contrary  to  and  against  the 
weight  of  the  evidence. 

McLENNAN.  P.  J.,  and  KRUSB.  J.,  dissent, 
and  vote  for  affirmance. 


KNICKERBOCKER  TRUST  CO..  Respond- 
ent V.  PACKARD,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
January  8,  1908.)  ActiM  by  the  Knickerbock- 
er Trust  Company  against  Mark  Packard.  No 
oidnion.  Judgment  and  order  affirmed,  with 
costs. 

KOBLENZER,  Respondent  v.  NETV  YORK 
CITY  RY.  CO.,  A^llaot  (Supreme  Court 
Appellate  Division,  First  Departinent.  Febru- 
ary 7,  1908.)  Action  by  Morris  Koblenzer 
a^inst  the  New  York  City  Railwur  Company. 
C.  F.  Brown,  for  appellant.  B.  Scharps,  for 
respondent  No  opinion.  Judnnent  and  order 
affirmed,  wltii  costs.   Order  filed. 


LAKOWSHOWSKT  t.  UTOPIA  lAND  CO. 
(Supreme  Court,  Appellate  DItIsIoii.  First  De- 
partment February  14,  1908.)  Action  by 
Abraham  Lakowshowsky  against  Qie  Utopia 
Land  Company.  No  oiwton.  Application 
granted.  Order  signed.' 

LALLT.  Appellant,  v."  NEW  YORK  CENT, 
ft  H.  R.  R.,CO..  Respondent  (Snpreme  Court 
Appellate  Division,  Second  Department.  Jan- 
uary 24,  1908.)  Action  by  Lavinia  Lally 
ngrainst  the  New  York  Central  ft  Hudson  River 
Railroad  Company.  No  o^nion.  Motion  for 
reargument  denied,  with  $10  coats.  See  107  K. 
Y   Supp.  868. 

LA  MONTAGUE  et  al.,  Respondnits,  r. 
BANK  OF  NEW  YORK  NAT.  BANKING 
ASS'N,  Appellant.  (Snpreme  Court,  Appellate 
Division,  First  Department.  February  21. 
190&)  Action  by  Edward  La  Montune  and 
others  against  the  Bank  of  New  York  National 
Banking  Association.  P.  D.  Trafford,  tor  w- 
pellant  A.  C.  Brown,  for  responduts.  No 
opinion.  Order  affirmed,  with  $10  oosta  and 
dlflburBemuita.   Order  filed. 

LANE,  Respondent,  v.  HOLDBN  et  aL  Ap- 
pellants. (Supreme  Court  Appellate  Division. 
Fourth  Department  Jannai;  8.  190&)  Actios 
by  Charies  M.  Lane  agalnat  Httidrii^  8.  Hd- 
den  and  others. 

PER  CURIAM.  Order  reversed,  with  $10 
roitR  and  disbursements,  and  motion  granted, 
with  $10  coats.  Setd,  that  the  moving  papers 
did  not  show  that  the  examination  was  nere^ 
sary  to  frame  the  complaint,  or  that  the  te^- 
mony  of  the  persons  to  be  examined  was  mate- 
rial and  necessary  in  the  prosecution  of  the 
action,  issue  not  bavins  been  joined :  also  on 
the  ground  that  the  affidavit  on  which  the  or- 
der of  examination  was  granted  was  defective 
and  Insufficient,  in  that  It  failed  to  state  wheth- 
er or  not  the  defendants  Satterlee  and  Buscfa 
had  appeared  in  the  action,  and.  If  they  or 
either  of  them  had  BKwared  therein,  the  name 
and  residence  or  office  address  of  the  attorn^ 
by  whom  they  or  either  of  them  bad  appeared. 

ROBSON,  J.,  concurs  on  ground  last  stated. 
SPRING,  J.,  dissents,  and  votes  for  affirmance. 

LAPPERT,  Respondent  v.  CONSOLIDAT- 
ED TBLBPHONB  &  ELECTRIC  CO.,  Ap- 
pellant. (Supreme  Court  ApDclIate  Division. 
First  Demrtment  January  24,  1906.)  Action 
by  Bella  Lappert  against  the  Consolidated  Tele- 
pnone  &  Electric  Company.  F.  H.  Hulse,  for 
appellant.    M.  L.  Schaliek,  for  re>p<mdent 

PER  CURIAM.  Judgment  and  order  afBra- 
ed,  with  coats.   Order  filed. 

SCOTT,  J.,  dissents. 

LAVIN.  Respondent  v.  DEGNON  CON- 
TRACTING CO..  Appellant  (Supreme  Court. 
Appellate  Division,  Second  Dcs>artmeat  Jan- 
uary 24,  1908.)  Action  by  Michael  Lavin 
against  the  I>egnon  Contracting  Gompanj.  K« 
opinion.   Alotion  denied. 

LEACH.  Appellant  v.  INTERNATIONAL 
PAPER  CX>.,  Resprndent    (Supreme  Court 
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Appellate  Dlrlaion,  Third  Department.  Janu- 
ary 8,  1908.)  Action  bj  Arthur  O.  Leach 
against  the  Intonational  Paper  Oompany.  Iso 
opinion.   Judgment  affirmed,  with  costa. 

LECBNT,  Seepondent,  v.  BOURCIER,  Ap- 
pellant. (Supreme  Court,  AM>«llate  Division, 
Second  Department  January  17,  1908.)  Ac- 
tion by  Josephine  Lecent  against  John  Bour- 
cier,  as  administrator,  etc»  of  Charles  Boarcier, 
deceased.  No  opinon.  Judgment  of  the  Mn- 
nicipal  Court  amnned  by  default,  with  costs. 

MJVEY  T.  CONSOLIDATED  GAS  CO. 
<Supreme  Court,  Appeliate  Division.  First  De- 
partment. January  24.  1908.)  Action  by  Jay 
A.  Lerey  against  the  Consolidated  Gas  Com- 
pany. No  opinion.  Order  rerersed,  with  $10 
costs  and  dubarsements,  and  motion  denied, 
with  $10  costs.  Order  filed. 


LONGBNEOKEEL  Respondent,  v.  KUHN  et 
al..  Appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department.  January  17, 
lOOa)  Action  by  David  R.  Longenecker  against 
John  R.  Kuhn  and  otbers.  No  opinion.  Or- 
der of  the  County  Court  of  Kings  county  af- 
firmed, with  $10  costs  and  disbursements. 

LOUGNOT,  Respondent,  v.  CENTRAL 
NEW  YORK  TEILEPHONE  &  TELEGRAPH 
CO..  Appellant  (Sapreme  Coart,  Appellate 
Division,  Fourth  Department.  Januajy  8, 
1006.)  Af:ti<Mi  by  Nldiolas  Lougnot,  as  admin- 
istrator, etc,  against  the  Central  New  Yot* 
Telephone  &  Telegraph  Company.  No  opinion. 
Jud^rat  end  order  reversed,  and  new  trial  or- 
flered,  with  coats  to  afvellant  to  abide  event 
Held,  that  die  finding  at  the  jury  that  plain- 
tlflfa  intestate  wu  free  Crtnn  contributory  n^- 
llganoe  was  CMitrary  to  and  against  the  weight 
of  tin  evMoice. 


LOVE.  Appellaat,  v.  LUSHER  et  al..  Re- 
«pondent8.  (Snpreme  Court  Appellate  Division, 
Second  Department.  January  17,  1908.)  Ac- 
tion by  John  H.  Love,  Jr.,  against  Walter  R. 
Lasher  and  others.  No  (minion.  Order  af- 
firmed, with  $10  coata  and  disbursements. 

LYNCH.  Respondent,  v.  AMERICAN  LIN- 
SEED CO.,  Appellant  (Supreme  Court,  Ap- 
pellate DivisitHi,  Second  Department  Janu- 
ary 24,  1S0&)  Action  tv  Jeremiah  P.  I^ch 
flLg»nat  die  American  Luweed  Company.  No 
<q)Inion.   Motion  denied,  withoat  costs. 

McCarthy,  Respondent,  v.  UNION-SUN 
CO.,  Appellant  (Supreme  Court  Appellate  Di- 
vision, Fourth  Department  January  8,  1908.) 
Action  br  Florence  McCarthy,  by  guardian,  ete., 
against  the  Union-Sun  Company. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event  Held,  that  the  finding 
of  the  jury  that  the  defendant  was  guilty  of 
negligence  and  that  the  plaintiff  was  free  from 
<«ntnbutory  negligence  was  contrary  to  and 
against  the  weiglit  of  the  evidence. 

SPRING  and  ERUBE,  JJ.,  dissent,  and  vote 
tar  aftnuukcfc 


McCRUM,  Appellant  t.  LEX  RBAI/TY  CO. 
et  al..  Respondents.  (Sapreme  Court,  Appellate 
Division,  First  Department  December  27. 
1907J  Action  by  Lloyd  6.  McCnun  against 
the  Lex  Realty  Company  and  another.  W.  P. 
Maloney,  for  appellant.  R.  T.  Greene,  for  re- 
spondents. No  opinion.  Judgment  afBrmed, 
with  costs.    Order  filed. 


McOIU^  Respondent  v.  BRADY  et  al,  Ap- 
pellants. (Supreme  Ctnirt,  Appellate  Division, 
First  Department.  February  7,  1908.)  Ac- 
tion by  NeNon  A.  McGill  against  John  F. 
Brady  and  otbers.  No  opinion.  Motion  denied, 
on  terms  stated  In  order.   Order  filed. 

McKENNA,  Appellant!  v.  NEW  AMSTBR- 
DAM  CO.,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  February 
7,  190a)  Action  by  Michael  F.  McKenna,  as 
administrator,  against  the  New  Amsterdam 
Company.  B.  W.  Gibson,  for  appdlant  J.  A. 
Carver,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
coflts.   Order  filed. 

HOUGHTON,  J.,^aBentfc 

McLAIN,  Respondent,  v.  HOUSEHOLD 
SEWING  MACH.  CO..  Appellant  (Supreme 
Court,  Appellate  Dlvialon,  First  Department 
December  27,  1907.)  Action  by  Frank  a  Mc- 
Lain  against  the  Household  Sewing  Machine 
Company.  S.  P.  Anderson,  for  appellant.  8. 
H.  Ordway,  for  respondent. 

PE^  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.    Order  filed. 

PATTERSON,  P.  J.,  and  LAMBERT,  J, 
dissent 


McNAMARA,  Appellant  v.  GOLDAN.  Re- 
spondent (Supreme  Court  Appellate  Division, 
First  Department  December  27,  1907.)  Ac- 
tion by  Daniel  McNamara  against  S.  Ormond 
Goldan.  J.  N.  Tattle,  for  appellant  A.  Stock- 
ier, for  rMpondent  No  oplufon.  Judgment  af- 
firmed, wiui  costs.   Order  filed. 


MARWrrrA.  Appellant  v.  CLEVELAND,  0., 
C.  &  ST.  L.  RY.  CO.,  Respondent.  (Supreme 
Court,  Appellfltp  Division,  Pirat  Department 
January  24.  IIKJS.)  Action  by  Nicholas  Mariet- 
ta anainst  the  Cleveland.  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company.  A.  R.  Genet,  for 
appellant.  J.  S.  Sheppard,  Jr.,  for  respondent 
No  opinion.  Jiuigiiicnt  (100  N.  Y.  Siipp.  1027) 
affirmed,  with  costs,  with  leave  to  plaintiff  to 
amend  on  payment  of  costs.   Order  filed. 

MALDONADO  ft  CO.,  Respondent,  t.  ES- 
PEN  et  al..  Appellants.    (Supreme  Court  Ap- 

SUate  Division,  First  Department  January 
,  1908.)  Action  by  Maldonado  A  Co.  against 
Frank  B.  Elspen  and  others.  J.  C.  Guggen- 
heimer,  for  appellants.  F.  F.  Neumann,  for 
respondent.  No  opinion.  Judgment  and  order 
affirmed,  with  costs.    Order  filed. 

MAMELOK  V.  CONSOLIDATED  GAS 
CO.  (Supreme  Court,  Awellate  Division.  First 
Department  January  24,  lOOS.)  Action  by 
Roso  Mamelok  against  tho  OonBoUdatad  Gas 
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Company.  No  oplaion.  Order  reversed,  with 
$10  coBts  and  dlBbanemeDtB,  and  motion  de- 
nied, wltli  $10  coats.    Order  filed. 

In  re  MANSKB.  (Supreme  Court,  Appel- 
late DiTiaiou,  Second  Department  January 
17,  1906.)  In  the  matter  of  the  Judicial  aet- 
tlement  of  the  account  of  Joaephine  G.  Man- 
■ke,  formerly  Josephine  GuoUier.  as  adminis- 
tratrix, etc.,  of  Otto  Onnther,  deceased.  No 
opInloD.  Motlan  grantad,  without  costs. 

MARSHALL.  Heapondent  t.  AUBXHIN  & 
NORTHERN  ELBOTRIC  R.  Co..  Appellant. 
(Supreme  Court,  Appellate  Division,  Fourth  De* 
iMUtnient.  Janvargr  8,  1908.)  Appeal  from 
Spedal  Term.  Action  by  John  8.  Marshall 
against  the  Anhnm  &  Northern  Electric  Rail- 
road Company.  From  a  judnnent  for  plalntifl, 
defendant  appeals.  Afflnned. 

PER  CURIAM.  Jodgment  and  order  afflnn- 
ed, with  coats. 

McLENNAN,  P.  J.,  diasentB,  upon  the  cronnd 
that  the  omission  by  the  defendant  to  erect  a 
barrier  such  as  would  prevent  a  ronaway 
horse  from  running  upon  and  over  the  portion 
of  the  street  in  question  did  not  establish  neg- 
ligence upon  the  part  of  the  defendant;  that 
the  barrier  contemplated  in  the  franchise  was 
such  as  would  warn  persona  driving  npon  the 
street  in  question,  rather  than  protect  them 
from  any  accident  resulting  from  the  occupa- 
tion of  such  street. 

WILLIAMS,  J..  concon> 

MARTINE  V.  HUDSON  VALLEY  RT. 
CO.  (Supreme  Court,  Appellate  Division,  Third 
Department  January  B,  1908.)  Action  by 
Mary  E.  Martine,  as  administratrix,  etc.,  of 
Godfrey  R.  Martine,  deceased,  against  the 
Hudson  Valley  Railway  Company.  No  opio< 
ion.   Motion  denied. 

MATTEO.  Respondent  RBILLY,  Appe- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department  January  24,  1906.)  Action 
by  Michael  Matteo  against  Thomas  J.  Reilly. 
No  opinion.  Judgment  of  the  Municipal  Court 
reversed,  as  against  the  weight  of  evidence 
and  new  trial  ordered,  costs  to  abide  the  event, 
unless  the  plaintiff  consent  to  reduce  the  judg- 
ment to  $6,  In  which  event  the  Judgment,  as 
reduced,  is  affirmed,  without  costs. 

MATTESON,  Respondent  t.  MATTESON, 
Appellant  (Supreme  Court  Appellate  Divl- 
alon.  Fourth  Department  January  25,  1906.) 
Action  by  Anna  K.  Mattesoo  against  Frank 
H.  Matteson.  No  opinion.  Interlocutory  judg- 
ment, so  far  as  appealed  from,  affirmed,  with 
costs. 

WILLIAMS,  J.,  dissents,  and  votes  for  re- 
duction of  the  alimony  to  $000  per  year. 


MAY.  Respondent  t.  ZIETLON,  Appellant 
(Supreme  Court,  Appellate  Division.  Fonrth 
I>epttrtment  January  25,  1908.)  Action  by 
Emerson  S.  May.  trading  as  Green  Bros., 
against  Emma  Zietlon.  No  opinion.  Order 
afflrmed,  with  |10  coats  and  dubvxswneDta. 


MAYER,  Respondent  t.  NEW  YORK  CITY 
RY.  CO..  Appellant.  (Supreme  Court  Appet 
late  Divirion.  First  Department  December 
27,  1907.)  Action  by  Mary  Mayer,  as  admin- 
istratrix, against  the  New  York  City  Railway 
Company.  E.  D.  O'Bri^  for  appellant.  J. 
Larrabee,  for  respoadent 

PER  OURIAM.  Judgment  and  order  afflnn- 
ed. with  costs.    Order  filed. 

HOUGHTON  and  SCOTT.  JJ.,  dissent 

MEANY,  Appelant  SCOTT,  Respond- 
ent (Supreme  Ooort  Appellate  Diviaioii,  First 
Department  December  27.  19070  Action  by 
John  J.  Meany  against  Robert  H.  Scott  G. 
Ryall,  for  appellant  M.  J.  Tlemey,  for  re- 
spondent No  opinion.  Judgment  and  order 
affirmed,  with  costa.    Order  filed. 

UEVERHOFFER  v.  BAEBB.  (Saprane 
Court,  Appellate  Division,  First  DeparOnrat 
Decembw  27,  1907.)    Action  by  Sarah  Mey- 
erhoffer  against  Hyman  D.  Baker.  No 
ion.    Ibtoim  denied,  with  110  costa.  Order 

Id  re  MILOBIM.  (Snpreme  Oonr^  Appet- 
late  Division.  First  Department.  Decembw 
27, 1907.)  In  Uie  matter  of  Herman  lUlsriin. 
No  opinion.  Order  afllrmed.  wiHi  910  coeta  and 
dlsbnxaements.    Order  filed. 

MIIjLANO,  Respondent  DONOmUL  Ap- 
pellant (Supreme  Court,  Appellate  Division. 
Second  Department.  January  24,  1906.)  Ac- 
tion by  Cmarles  Millang  against  William  H. 
Donohue.  No  opinion.  Motion  granted,  on 
condition  that  the  appellant  perfect  his  appeal 
within  20  days,  and  place  the  case  npon  the 
next  calendar  of  this  court  and  be  ready  for 
argument  when  the  cause  Is  reached;  othei^ 
wise,  motion  denied,  without  -  costs. 

MILLER  T,  FRIEDMAN  et  at.  (Sapreme 
Court  Appellate  Division,  First  Department 
February  7,  19(^)  Appeal  from  Special  Term. 
Action  by  Annie  Miller  against  Samuel  Fried- 
man and  others.  From  an  order  providins  that 
answers  may  remain  in  lieu  of  demurrer,  plain- 
tifl  appeals.  Modified.  Julius  Blumofe,  for 
appellant    Isidor  Cohn,  for  respondenta. 

PER  CURIAM.  Order  should  be  modified 
by  striking  out  the  words,  "and  that  the  an- 
swer of  said  defendants  heretofore  aenred  on 
plaintiff's  attorney  remain  In  lieu  and  stead 
thereof,"  with  $10  costs  and  disbursements  to 
appellant  and  with  leave  to  defendants  to 
make  snch  motion  in  tte  eotut  below  aa  they 
shaU  be  advlaed.   

MILLER,  Respondent,  v.  JACOB  et  aU 
Appellants.  (Supreme  Court  Appellate  Dlvi- 
aion.  Second  Department.  January  24,  1908.) 
Action  by  Jacob  G.  Miller  against  Charles 
Jacob  and  another.  No  opinlw.  Motion  for 
reargument  denied,  with  flO  ooata. 

MILLRINGt,  Appellant  T.  KBITSCH  et  al.. 
Respondents.  jfSupreme  Court  Aitpellate  Divi- 
aioa,  Fourth  De^rtment  January  8,  1908.) 
Action  by  William  J.  MUlrlng  acataiat  Marie 
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Kdtadi  And  utother.  Ko  optnkm.  Motion  fw 
rearsnmeDt  denied,  with  $10  costs.  8w  108  N. 
T.  Sapp.  1187. 

MINSKY,  RespondeDt,  t.  JACOBS,  Appel- 
lant. (Snpreme  Court,  Appellate  Dirtoloiu  Firtt 
Departmeat  December  27,  1907.)  ActiOD  by 
Lonls  Minaky  agaioat  I.  Randolph  Jacobs.  J. 
O.  Weachler,  for  appellant.  M.  Radin,  for  re- 
spondent Ko  <vli>ion.  Judgment  affirmed,  with 
coBts,  with  leave  to  defendant  to  withdraw  de- 
ma  rr*^  and  to  answer  on  payment  of  costs.  Or- 
der filed. 

MOORH  T.  BOARD  OF  EDUCATION. 
(Snpreme  Court,  Appellate  Division,  First  De- 
Mirtment.  December  27.  1907.)  Action  hj 
Frances  EL  Moore  asaingt  the  board  of  edaca* 
tloD.  No  opinion.  Motion  grantBd.  Order  filed. 


MOORB  T.  VULCANITB  CO.  (Snpreme 
Goart.  Appellate  DlTision,  Flnt  Depar^ent. 
I>ecember  27,  1907.)~  Action  bj  Albert  8. 
Moore  against  the  vnlcanite  (3<nnpan7.  No 
opinion.  Motion  denied,  with  $10  costs.  Order 
filed. 


MORRBLL,  Respondent,  t.  VILLAGE  OF 
SANDT  HILL.  Appellant  (Sapreme  Court, 
Appellate  Division,  Third  Department  Jann- 
ary  IS,  1906.)  Action  by  Almeda  Morrell 
agalniit  the  village  of  Bandy  Hill. 

PER  CTTBUM.  Judgment  and  order  af- 
firmed, with  costs. 

CHESTER  and  KELLOOO.  JJ..  dissent 

MORRIS.  Appellant  BOARD  OF  EDU- 
CATION, Respondent  (Supreme  Court,  Ap- 
pellate Division,  First  Department  February 
7,  1908.)  Action  by  Geone  Morris  against  the 
board  of  education.  C.  G  Galaton,  for  appel- 
lant T.  F.  Noonan,  foe  respondent.  No  opin- 
ion. Determination  afflrmea,  with  costs.  Or> 
der  filed. 


MORBIS  A  CUMINOS  CO.,  Appellant  v. 
CITY  OF  NEW  YORK,  BeRpondent  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment December  27,  1907.)  Action  by  the 
Morris  &  Cumlngs  Company  against  the  city  of 
New  York.  Mr.  Brown,  for  appellant  T. 
Cfuinol^  Ua  respondent  No  opinion.  Judg- 
ment affirmed,  with  costs;  Order  filed. 

MULLEN,  Respondent  T.  J.  J.  QUINLAN 
A  CO.,  Appellant.  (Supreme  Court  Appellate 
Divigion,  Third  Department.  January  8,  1908.) 
Action  by  Edward  P.  Mullen  against  J.  J. 

gulnlan  A  Co.  No  opinion.  Judgm«it  and  or- 
ir  nnanimonsly  affirmed,  with  costs. 

MULLEN.  Respondent  STATE  LINE 
TELEPHONE  CO.,  Appellant  (Supreme 
Court.  Appellate  Division,  Second  Department. 
January  17,  1908.)  Action  by  Thomas  Mullen 
against  the  State  Line  Tdephone  Ciompany. 
No  opinion.  Jndgmoit  and  order  nnanlmonsry 
aiDnned,  with  costs. 

MXrRTAUGH.  Respondent  T.  CAMPBELL, 
Appellant.  (Supreme  Court  Appellate  Divl- 
doB,  First  DepartmMt    February  7,  1908.) 


Action  by  John  J,  Mnrtaugh  against  Murdoch 
M.  Campbell.  T.  G  Byrnes,  for  appellant.  C. 
D.  Miller,  for  respondent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed with  costs.   Order  filed. 

INGRAHAM.  J.,  dissents. 

MUSIC  TRADES  CO..  Respondent,  v.  MU- 
SICAL COURIER  CO.,  Appellant  (Supreme 
(joort,  Appellate  Division,  First  Department. 
Febroary  7, 1908.)  Action  by  the  Music  Trader 
Company  uainst  the  Musical  Courier  C>impa- 
ny.  A.  F.  Bellgsberg,  for  appellant  J.  J,  O*- 
C^mnell,  for  respondent  No  opinion.  Jndg- 
ment  alBrmed,  with  costs,  with  leave  to  d^end- 
ant  to  amend  on  payment  of  costs.  Order  filed. 

MYERS  V.  STURGIS  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  Febru- 
ary 14.  ]90&)  Action  by  Charles  M.  Myers 
againat  F^ank  K.  Btorgia  and  others.  No  min- 
ion. Motion  granted,  and  questions  certified. 
Order  filed. 

NAPPA.  Respondent  t.  ERIE  R.  CO..  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
Fourth  Department  January  22.  1908.)  Ac- 
tion by  Frank  Nappa  against  the  Erie  Railroad 
Company, 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

KRUSB,  J.,  dissents,  upon  the  ground  that 
the  failure  to  properly  secure  the  skid  was  a 
detail  of  the  work,  and  the  insecurity  result- 
ing therefrom  was  not  a  defect  In  the  ways, 
works,  and  machineir,  within  the  manning  of 
the  employer's  UaMllty_  act 

In  re  NAUGHTON.  (Sopreme  Court  Appel- 
late IMvision,  First  Department.  December  27, 
1907.)  In  the  matter  of  Mlcbaal  Nangbton. 
No  opinion,   ^ipllcatlon  granted.   Settle  order 

on  notice. 

NELLIGAN  v.  GROTH  et  al.  (Sopreme 
Court  Appellate  Division,  Second  Department 
January  24,  1908.)  Action  by  Aloyaius  Nelii- 
gan,  as  receiver,  etc.,  against  Peter  Groth  and 
another.  No  opinion.  Motion  to  dismiss  appeal 
denied,  and  motion  for  leave  to  correct  papers 
on  appeal  granted,  witbont  costs. 

NEWELL,  Respondent,  r.  NEWELL.  Ap- 
pellant. (Supreme  Court,  Appellate  Division. 
Fourth  Department  January  8, 1908.)  Action 
by  Ralph  W.  Newell  against  Annie  M.  Newell, 
individually,  etc.  No  opinion.  Jadgment  and 
order  affirmed,  with  costs. 

NEW  YORK  JUVENILE  ASYLUM,  Ap- 
pellant T.  CITY  OF  NEW  YORK.  BesponS- 
cnt  (Supreme  Court,  Appellate  Division.  First 
Department.  February  21,  1908.)  Action  by 
the  New  York  Juvenile  Asylum  again^ft  the  city 
of  New  York.  J.  Wamsley.  for  appellant  T. 
Connoly,  for  re^ondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed.   

NIXON  T.  CONSOLIDATED  GAS  CO. 
(Supreme  Court  Appellate  Division,  First  De- 
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partment.  Jaonarr  24,  1908.)  Acdon  bj  Wal- 
ter J.  Nixon  aniingt  the  Consolidated  Gas  Com- 
pany. No  opinion.  Order  revetsed,  with  SIO 
fosta  and  dubunementB.  and  motion  denied, 
with  flO  costa.    Order  filed. 


NOBLE  et  al.  v.  MATTHEWS.  (Supreme 
Court,  Appellate  DlTlaion,  Firat  Department. 
December  27,  1007.)  Action  by  Hebert  Noble 
and  another  againBt  Wilbur  K.  Matthewa.  No 
opinion.  Motion  granted,  with  $10  costs.  Or- 
der filed. 

NORTON,  Appellant,  v.  THWAITE,  Ro- 
spondent  (Supreme  Conrt,  Appellate  Term. 
Februarr  7,  190SJ  Appeal  from  Municipal 
Court,  Borongfa  of  Manhattau,  Elerenth  Dis- 
trict. Action  by  William  F.  Norton  againat 
Henry  L.  Tliwaite.  From  a  judgment  in  favor 
of  defendant,  plaintiff  appeaie.  Reversed,  and 
new  trial  ordered.  Weill  &  Weill,  for  appel- 
ant.   Henry  C.  Henderuon,  for  respondent. 

PER  CURIAM.  Defendant  was  a  tenant  of 
plaintiffs  grantor.  Plaintiff  claims  that  de- 
fendant agreed  to  vacate  the  premises  on  Sep- 
tember 1,  1906;  that  he  refused  to  do  so,  and 
plaintiff  was  obllffed  to  resort  to  dispoeseBB  pro- 
ceedings, which  reaalted  in  the  removal  of  de- 
fendant; and  that  plaintiff  was  damaged  $48S.- 
89,  for  which  he  sued.  Judgment  was  dven  for 
defendant.  Plaintiff  appeals.  Plaintiff's  items 
of  dUimage  are  $388.89  for  damages  caused  by 
the  alleged  breach  of  contract  to  aurrender  the 
premises  on  September  1,  1906,  being  use  and 
occupation  .of  premises  for  20  days,  and  $100 
expenses  of  the  disposBess  proceedings.  The 
answer  is  a  general  denial.  The  question  waB 
whether  or  not  defendant  agreed  to  vacate  od 
September  1st,  and  on  this  point  the  dispossess 
proceedings  are  conclnBive.  It  Ib  not  disputed 
that  defendant  remained  20  days  in  September 
in  the  use  and  occupation  of  the  premises.  The 
judgment  ia  against  the  evidence,  and  should  be 
reversed.  Judgment  reversed,  and  new  trial 
ordered,  with  crats  to  appellant  to  abide  the 
event 

O'BRIEN,  Respondent,  v.  VILTER  MFG. 
CO.,  Appellant,  et  al.  (Snpreme  Court,  Appel- 
late Division,  First  Department.  December  27, 
1907.)  Action  by  Michael  J.  O'Brien  against 
the  Viiter  Manofactaring  Company,  impleaded. 
R.  F.  Greacen,  for  appellant.  S.  Lacbman,  for 
reBpondent.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.   Order  filed. ' 

O'CONNELL,  Respondent,  v.  MERCHANTS' ' 
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O'DBLL,  ReBpondent,  t.  STAB  PALACE 
LAUNDRY.  ApMllanL  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  January 
I,  190a)  Action  iHT  Jcdm  J.  O'DeU  auinst  the 
Star  Palace  lAun^.  No  ofdnkm.  Judgment 
and  order  affirmed,  with  coats. 


O'LEABY  et  al.,  Reatondents.  v.  HUBBLE. 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Third  ^Department.  Jannarr  8,  1908.) 
Action  by  Jeremiah  O'Lrary  and  another 
against  Horace  H.  Hobble.  No  opinion.  Judg- 
ment and  order  nnanlmouBly  affirmed,  with 
costs. 

O'LHART,  Respondent  v.  NEW  YORK 
CITY  RY,  CO.,  Appellant.  (Supreme  Conrt 
Appellate  Division,  First  Department  Febru- 
ary 7,  1906.)  Action  by  Thomas  O'Leary,  as 
administrator,  against  the  New  York  l^ity  Rail- 
way Company.  B.  H.  Ames,  for  appellant  O. 
G.  Battle,  for  respondent. 

Pfi«R  CURIAM.  Judgment  uid  order  affirm- 
ed, with  costs.  Order  filed. 

INGBAHAM  and  IiAUGHLIN,  JJ.,  dis- 
Bent. 


OLSBN.  Respondent  v.  MBTROPOLXTAX 
ST.  RY.  CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  Febmary 
21.  1908.)  Action  by  Charles  Olsen  against 
the  Metropolitan  Street  Railway  Compan.  F. 
Kennedy,  for  appellant.  F.  EX  Hippie,  for  re- 
Bpondent. 

FEB  CURIAM.   Judgment  and  order  affirm- 
ed, witli  costs.   Order  filed. 
LAUGHLIN.  J.,  dissents. 


OLSEN,  Respondent,  v.  NEW  YORK  A  L. 
I.  TRACTION  CO..  Appellant  (Supreme 
Conrt  Appellate  Division,  Second  DepartmeoL. 
January  24,  1908.)  Action  by  Lawrence  Olsen 
against  the  New  York  &  Long  Island  Tractioo 
Company. 

PER  CURIAM.   Judgment  and  order  affirm- 
ed, with  costs. 
HIRSCHBBRG,  P.  J.,  not  voting. 


OMEGA  CHEMICAL  CO.,  Respondent  v. 
O.  J.  GUDE  CO.,  Appellant   (Supreme  Conn. 
Appellate  Term.   March  5,  1908.)  Appeal  from 
Municipal  Court,  Borough  of  Manhattan,  Elev- 
enth District.   Action  by  the  Omega  Chemical 
Company  against  the  0.  J.  Gude  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
RBFRIGERATING    CO.,    Appellant      (Su-  peals.    Affirmed.    Mayer  &  Gilbert  (A.  S.  Gij- 
preme  Court,  Appellate  Division.  First  Depart-  Bert  and  Francis  Gilbert  of  counsel),  for  appel- 
ment    February  21,  1908.)    Action  by  Patrick '  * 


O'Connell  against  the  Merchants'  Refrigerating 
Company.  A.  Van  Wioklem,  for  appellant  K. 
J.  Morrison,  for  respondent.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
Order  filed. 


ODELL,  Appellant,  v.  AMES  et  al.,  Re- 
HiKtndentH.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Depurtment.  January  8,  1908.) 
Action  by  William  H.  Odell  against  Allen 
Ames  and  others.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 


lant  Weill  &  Weill,  for  respondent. 

PER  OUBIAM.  In  view  of  the  nature  of 
the  agreement  and  the  provision  for  the  paint- 
ing of  signs  upon  the  structure  by  the  defend- 
ant at  the  plaintifTs  order,  it  may  fairly  be  io- 
ferred  that  the  parties  had  In  contemplation  a 
possible  loss  of  ^n^ts  to  the  plaintiff  in  the 
business  of  mamtaining  display  matter  for 
others,  should  the  structure  be  removed  by  the 
defendant  in  violation  of  the  contract;  hot. 
since  all  oral  testimony  to  support  the  claim 
for  special  dama^  was  stricken  out  there  wa» 
nothing  upon  which  an  award  could  be  based- 
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the  written  evidence  being  In  no  ■vrny  connect- 
ed  with  the  controversy  and  relatioK  apparent- 
ly to  Hpme  transaction  with  which  toe  plaintiff 
had  no  concem.  To  the  extent  that  the  judg- 
ment 1b  txa  damasea  uptm  tlie  flnt  cause  of 
action  for  rent  under  the  assignment  of  the 
prhicipal  lease,  it  has  sni^rt  In  the  evidence; 
but,  because  of  the  failure  of  proof  of  special 
damage,  it  is  excessive  by  the  sum  of  $125. 
The  jadgmeDt  will  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the 
event,  nnless  respondent  shall  atipalate  to  re- 
duce the  jadgment  to  Sl&lJSO,  In  which  event 
the  jndjirment,  as  reduced,  will  be  affirmed,  with- 
out costs. 

0*NEIL,  Respondent,  v.  NEW  YORK  CITY 
RY.  CO.,  Appellant  (Supreme  Court,  Appel- 
late Division.  First  Department  February  7, 
190S.)  Action  hr  Delia  O'Neil  against  the  New 
York  City  Railway  Company.  B.  H.  Ames,  for 
appellant  M.  P.  O'Comior.  for  respondent  No 
opinioo.  Judgment  and  order  afflrmed,  with 
costs.   Order  filed. 


OPPBR  T.  HELLINOER.  (Bupr«ne  Conrt, 
Appellate  Division,  First  Department  Decem- 
ber 27,  1907.)  Action  HenirOnper.  as  ad- 
ministrator, against  Leopold  Bellinger.  No 
<9lBion.   Motion  denied.   Order  filed. 

In  re  O'BULLIVAN.  (Supreme  Conrt,  Ap- 
pellate Division,  First  Department  February 
7,  1908.)  In  the  matt«  of  Michael  O'SuUivan. 
No  (Qtinion.  Motion  denied.  Settle  order  on 
notice. 

OUDERKIRK  et  al..  Appellants,  v.  BAT- 
LESS  PULP  &  PAPKR  CO.  et  at..  Respond- 
ents. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  January  22,  1908.)  Ac- 
tion by  Fireman  Ouderkirk  and  another  against 
the  Bayless  Pulp  &  Paper  Oompanr  and  others. 
No  opinion.  Ozdw  affirmed,  with  $10  costs  and 
disbmsementa. 

PAI/nOT  T.  EOAN.  (Supreme  Court  Appel- 
late Division,  First  Department.  December  27, 
1907.)  AcHon  by  Adolph  Palt»  against  Pat- 
rick B.  Bgan.  No  opmion.  Motion  denied, 
with  $10  costs.  Order  filed. 

PASQUALE,  Respondent  v.  DEL  PAPA, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  January  8,  1908.) 
Action  by  Paolinl  Paaquale  against  Michael 
Del  Papa.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

PECK,  Appellant,  v.  PECK,  Re^ndent. 
(Supreme  Court,  Appellate  Division,  First  De- 
nar&nent  December  20,  1907.)  Action  hy 
Samuel  W.  Peck  against  JoaepbiDe  Peck.  S. 
Kohn,  for  appellant.  R.  M  Morgan,  for  re- 
spondent No  opinion.  ~  Order  modified,  as  stat- 
ed in  order,  and  as  so  modified,  affirmed,  with- 
out costa.  Ordisr  filed.  See  u)7  N.  Y.  Supp. 
928. 

PENN  T.  NBW  YORK  HOUSE  WRECK- 
ING CO.  (Supreme  Court.  Appellate  Division, 
F^lrst  Departmrat    December  27,  1007.)  Ae> 


tlon  by  Mary  Penn,  as  administratrix,  against 
the  New  York  House  Wreddng  Company.  No 
opinion.  Motion  granted,  with  $10  costs.  Or- 
der filed. 

FEOPLB  T.  ACKRON.  (Supreme  Court, 
Appellate  DiviRlon,  First  Department  Feb- 
ruary 14.  1908.)  Proceeding  by  the  people  of 
the  state  of  New  York  against  Charles  E. 
Ackron.  No  opinion.  Motion  granted.  Order 
filed. 

PEOPLE.  Respondent  v.  BANKS.  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Third  Department.  January  8,  1908.)  Pro- 
ceeding by  the  people  ot  the  state  of  New 
York  against  A.  Bleecker  Banks.  No  opin- 
ion. Judgment  unanimously  affirmed,  with 
costs. 


PEOPLE  V.  BEX3KERT.  (Supreme  Court, 
Appellate  Division,  First  Department  De- 
cember 27,  1007.)  Proceeding  by  the  people 
of  the  state  of  New'  York  against  Peter  J. 
Beckert  No  opinion.  Motion  denied.  Set- 
tle order  on  notice. 

PEOPLE  V.  BRBCHT.  (Bnpr«n«  Court 
Appellste  Division,  First  Department  Febru- 
ary 7,  1908.)  Proceeding  by  the  people  of  the 
state  of  New  York  against  Lena  Brecht  No 
opinion.  Motion  granted.  Settle  order  on  no- 
tice.   

PEOPLE.  Respondent  v.  COOK,  Appellant. 
(Supreme  (3ourt.  Appellate  Division,  Fourth 
Department  January  25.  1908.)  Proceeding 
hy  the  people  of  the  state  of  New  York  against 
Kdwin  Cook.  No  opinion.  Judgment  of  con- 
viction affirmed. 

PEKIFLD.  Respondent,  v.  DELEMARRK. 
Appellant  (Bnpreme  Court  Appellate  Divi- 
sion. First  Department  January  24,  1908.) 
Proceeding  by  the  people  of  the  state  of  New 
York  against  Louis  Delemarre.  H.  A.  Geoey, 
for  appellant  B.  C  Beatty,  for  respondoit. 

PER  CITBIAM.  Judgment  and  order  affirm- 
ed, with  costs.    Order  filed. 

INGRAHAM,  J.,  dissents,  on  the  gronnd 
that  the  evidence  does  not  connect  tlia  ditfend- 
ant  with  the  offense. 

PEOPLE.  Respondent  v.  DUNHAM,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Third  Department  Jannary  16,  1908.)  Pro- 
ceeding hy  the  people  of  the  state  of  New 
York  against  Ansel  w.  Dunham. 

FEB  CURIAM.    Judgment  affinqed. 

SMITH,  P.  J.,  not  voting.  SBWELL,  J., 
dissents.   

PEOPLE  V.  GOODMAN.  (Supreme  Court 
Appellate  Division.  First  Department  Feb- 
ruary 14,  1908.)  Proceeding  by  the  people  of 
the  state  of  New  York  against  Isaac  Goodman. 
No  opinion.   Motion  granted.   Order  filed. 

PBOPLE,  Respondents,  t.  IjANING.  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
Second  Department  Janoaiy  24,  1908.)  Pro- 
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ceediog  br  the  people  of  the  state  of  New  Tork 
againct  Howard  w.  Laning.  No  opinion.  Mo- 
tion granted. 

PEXjPLB  v.  McCLELLAN  et  al.  (Supreme 
Court,  Appellate  DiTision,  Pint  Department. 
February  21,  1908.)  Proceeding  by  the  people 
of  the  state  of  New  York  against  George  B. 
McClellan  and  another.  No  opinion.  Caiue 
ordered  to  be  tried  in  Trial  Term,  Part  18. 

PEOPLE  V.  KUSSO.  (Supreme  Court,  Ap- 
pellate DlTision.  First  Department.  Decem- 
ber 27,  1907.)  Proceeding  by  the  people  of  the 
state  of  New  York  against  Joaepli  Rawo.  No 
opinion.  Motion  denied,  on  condition  that  ap- 
pellant be  ready  for  February  term. 


PBOPLEl,  Respondent,  t.  VAN  REE,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
First  Dwartment.  February  7,  1908.)  Pro- 
ceeding by  the  people  of  Uie  state  of  New 
York  asftinst  Frank  Y.  Tan  Befc  No  opinion. 
Motion  denied.   Order  filed. 

PEOPLE  ei  rel.  BLOODGOOD  et  al..  Ap- 
pellants, V.  PURDY  et  al.,  Com'ra,  Respond- 

fits.  (Supreme  Court,  Appellate  DiTision, 
frat  Department  February  7,  1908.)  Pro- 
ceeding by  the  people  of  tiie  state  of  New 
York,  en  the  relation  of  John  H.  Bloodgood 
and  others,  as  executors,  etc.,  against  Lawson 
Purdy,  and  others,  as  commissioners,  etc.  H. 
W.  Hayden,  for  appellants.  D.  Rnmeey,  for 
respondents.  No  opinion.  Order  affirmed,  with 
costs  and  dfsbnrsementB.   Order  filed, 

PEOPLE  ex  rel.  CARROLL,  Appellant,  r. 
CARROLL,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  First  Department  Febru- 
ary 7>  190&)  Proceeding  by  the  people  of  the 
state  of  New  Toric,  on  tiie  relation  of  Joseph 
D.  Carroll,  against  Matde  L.  Carroll.  A.  J. 
Baldwin,  for  appellant  M.  H.  Harris,  fiH-  re- 
qMmdent  No  opinion.  Order  affirmed,  with 
coats  and  disbursements.   Order  filed. 

PEOPLE  ex  rel  DEI8TER,  Appellant  t. 
WINTERMUTE,  Respondent  (Supreme 
Oourt  Appellate  DlTision,  Third  Department. 
January  %^  190S.)  Proceeding  by  the  people 
at  the  state  of  New  York,  on  the  relation  of 
John  B.  Deister,  against  Thomas  J.  Winter- 
mute.    No  oidnlon.    Motion  denied. 


PEOPLE  ex  rel.  GORMAN  t.  BELL  et  al.. 
I^Iice  Com'rs,  Respondents.  (Supreme  Court, 
Appellate  ■  Division,  Second  Department  Jan- 
nary  24,  1908.)  Proceeding  by  the  people  of 
the  state  of  New  York,  on  the  relation  of  Pat- 
rick Gorman,  against  J.  Harrej  Bell  and  oth- 
ers, as  police  commissioners  of  the  city  of 
Yonkers,  etc.  No  opinion.  Beananient  order- 
ed, and  case  set  down  for  Tuesday,  February 
20.  1908. 

PEOPLE  ex  rel.  MELENBACKEH.  Appel- 
lant V.  HARRISON  et  aU  Respondents.  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment. Jnnimry  15,  1908.)  Proceeding  by 
the  people  of  the  state  of  New  York,  on  the 
relation  of  Jacob  Melenbacker.  against  W.  K. 


Harrison  antj  others, 
firmed,  with  costs. 


No  oirfnlML   Order  af- 


PEOPLE  ex  rel.  PARKER  r.  BINGHAM, 
Com'r,  Respondent  (Supremo  Conrt.  Appel- 
late Dirislon,  First  Department  Janoarr  2^ 
1908.)  Proceeding  by  the  people  of  the  state 
of  New  York,  on  the  relation  of  Frederick  G. 
Parker,  against  Theodore  A.  Bingbam,  com- 
missioner, etc.  M.  Goodman,  for  relator.  T. 
C^nnoly,  for  respondent  No  opinion.  Writ 
dismissed,  and  iHWceedinga  affirmed,  with  costs. 
Order  filed.  See  57  Miac  Hep.  %  108  N.  T. 
Supp.  1079. 

PEOPLE  ex  rel.  POWERS  &  MANS- 
FIELD CO.,  Respondent  t.  SCHNEIDER. 
Com'r,  Appellant.  (Supreme  Court  Appellate 
Division.  Third  Department.  January  8^  1908.) 
Proceeding  by  the  people  of  the  state  of  New 
York,  on  the  relation  of  the  Power*  &  Man.«> 
field  Company,  against  Henry  Schneider,  as 
commissioner  of  public  works  of  the  dty  at 
Troy.  No  opinion.  Judgment  onanimoiulj  af- 
firmed, with  costs. 

PEOPLE  ex  rel.  SIMON  t.  DARLING- 
TON et  al..  Respondents.  (Supreme  Conrt,  Ap- 
pellate Division,  First  Department  January 
24,  1908.)  Proceeding  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  Maurice 
Simon,  against  Tliomas  Darlington  and  others. 
M.  D.  Silverstein,  for  relator.  T.  Connoly.  for 
respondents.   No  opinion.   Writ  dismissed,  and 

groceedings  affirmed,  with  $50  costs  and  dis- 
arsements.    Order  filed. 

PEOPLE  ex  rel.  SPAHN  t.  BUTLER. 
Com'r.  GAY  v.  SAME.  LOCKWOOD  v. 
SAMEb  (Supreme  Court  Appellate  Division. 
First  Department  December  27,  1907.)  Pro- 
ceeding by  the  people  of  the  state  of  New  York, 
on  the  relation  of  Otto  J.  Spahn,  by  Harry  G. 
Gay,  and  by  William  Lockwood  against  Ed- 
mond  J.  Butler,  as  commissioner.  No  opinions. 
Motions  denied,  with  $10  costs.   Orders  filed. 


PEOPLE  ex  rel.  SPENCER,  Appellant  t. 
MARTIN  et  al.,  Respondents.  (Supreme  Conrt 
Appellate  Division,  First  Department  Fctvn- 
ary  21,  1908.)  Proceeding  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  Stephen 
L.  Spencer,  against  Charlea  Martin  and  others. 
B.  Franklin,  for  appellant  B.  N.  Bargess,  for 
respondents.  No  opinion.  Orda  afflnnedt  with 
$1(1  costs  and  disbursements.  Order  filed. 

PEOPLE  ex  rel.  WHITE,  Appellant 
BETTS,  Justice,  Respondent  (Supreme  Court 
Appellate  Divieion,  Second  Department  Jan- 
uary 24,  1908.)  Proceeding  by  the  people  of 
the  state  of  New  York,  oh  the  relation  of  A.  A. 
White,  aK'ninst  James  A.  Betts,  as  Justice  of  the 
Supreme  Court,  holding  a  Special  Term  there- 
of.  No  opinion.   Motion  denied. 


PERRY  V.  BATES.  (Supreme  Court  Ap- 
pellate Division,  First  Department  December 
27,  1907.)  Action  by  Alvan  W.  Perry  agninst 
Benjamin  L.  M.  Bates.  No  cmlnion.  Motiim 
for  reargnment  denied.  Leavo  to  appeal  to  the 
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Court  o(  ^weab  granted.  Ordar  tiled.  8m  106 
N.  T.  Sapp.  11417   

PHILLIPS  et  al-  Appellanta,  t.  UNITBD 
STATES  FIDELITY  &  GUABANTY  CO., 
Respondtnt.  (Sapreme  Oonrt,  Ai^ellate  Diri- 
siOD,  Firat  Department.  January  24.  1908.1 
Action  hr  Isaac  PhilHpa  and  another  againat 
the  United  SUtea  FldeUty  &  Ooaianty  Compa- 
ny. F.  M.  Caakl,  for  appellanu.  H.  Gray,  for 
resptnident.  No  opioiotL  Order  affirmed,  with 
S10  coats  and  dUbnraementa.   Order  filed. 


PIRONO,  Reflpondent,  t.  3TRAGT7SE 
LIGHTING  CO.,  AppellaoL  (Sapreme  Coart, 
Appellate  DivisloD,  Foarth  Department  Jan- 
uary 8,  1908.)  Action  by  Mary  E.  Pirons,  as 
administratrix,  etc.,  agalnat  the  Syracnae  Light- 
ing Company.  No  opinion.  Motion  for  rear- 
gument  denied,  vith  $10  coata.  Motion  tor 
leave  to  appeal  to  the  Court  of  Appeals  de- 
nied.  See  106  N.  T.  Sopp.  1141. 

POLRAHUS.  AppeUant,  v.  DBLAWARO. 
L.  &  W.  R.  Co.,  Renpndoit  (Baprame  Court, 
Appellate  DiTi«<«i,  Third  Department.  Janu- 
ary 15.  1008.)  Action  by  Margaret  Polhamus, 
as  sole  administratrix,  etc.,  against  the  Dela- 
ware, Lackawanna,  ft  Western  Railroad  Com- 
pany. No  opinion.  Motion  granted,  with  $10 
<»sts,  unless,  within  20  days,  ue  appellant  pays 
to  the  respondent  $20  and  serres  proposed  ease 
&nd  exceptions,  In  which  arent  inoti<m  ia  denied, 
without  costs. 

POLITO  et  aL,  Appdlants,  ADAMO  et 
al.,  Respondenta.  (Supreme  Court,  Appellate 
Dirislon,  Second  Department.  January  17, 
1908.)  Action  by  Vlncenso  Foltto  and  another 
agaiavt  SalTatore  Adamo  and  anotlur.  No 
opiniMi.  Judgment  of  the  Municipal  Court  af- 
firmed, with  costs. 

POST,  Appellant,  t.  STATB.  Rwpondent 
(Supreme  Court,  Appellate  DlTlsion.  Third  De- 
partment. Januaiy  S,  1906.)  Action  by  Roe- 
well  W.  Post  against  the  state  of  New  York. 
No  opinion.  Judgment  unaBlmouslj  afflimed. 
with  coats. 


POTTER,  Appellant,  t.  INTERBOROUGH 
RAPID  TBANSIT  CO.,  Beapondent  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. February  7,  1008.)  Action  by  Amy  E. 
Potter,  as  administratrix,  against  the  later- 
borou^  Rapid  Transit  Company.  J.  Deteban- 
ty,  for  appellant.  J.  O.  Nichols,  for  respcmdent 
No  opinion.  Jadgment  (105  N.  T.  Supp.  1071) 
aflftrmed,  with  costs.  Order  filed. 

PRATIE  et  al.  v.  BUTLER  et  al.  (Sapreme 
Court,  Appellate  Division,  First  Department. 
December  27,  1007.)  Action  by  WilUam  Pratle 
and  another  against  Jamea  J.  Butler  and  oUi- 
ers.  No  opinion.  Motion  denied,  whh  $10 
costs.   Order  filed. 

PRIOLO.  Appellant,  t.  SOUTHARD  et  al.. 
Respondents.  (Supreme  Coort,  Appellate  Di- 
viaion.  First  Department  December  27,  1907.) 
Action  by  Giuseppe  Priolo  asainst  Charles  H. 
Southard  and  others.   H.  J.  Hlndes,  for  appel- 


lant F.  V.  Sciamm,  for 
ion.    Judgment  and  order 
Order  filed. 


No  opin- 
with  costs. 


PRITOHARD,  Appellant,  t.  RUPPERT,  Re- 
spoDdent  (Sapreme  Court,  Appellate  DivlBion, 
First  Department  December  27.  1007.)  Ac- 
tion by  Rosa  Prltcbard  against  Jacob  Ruppert 

G.  B,  Glass,  for  appellant  T.  H.  Loro,  ftir 
respondent  No  opinion.  Judgment  sJDimed, 
with  coats.   Order  filed. 

HOUGHTON,  J.,  diasents. 

RAFTERY,  Bespondent  t.  C.  B.  BU9SELL 
CO.,  Appellant  (Supreme  Court  Appellate  Di- 
vision. First  Department.  February  21,  1908.) 
Action  by  (^rge  A.  Raftery  against  the  C.  B. 
Russell  Company.    E.  L.  Tildt>n,  for  appellant 

H.  M.  Hitcbinga,  for  respondent 

PER  CURIAM.    Order  affirmed,  with  $10 
costs,  and  disbursements.   Order  filed. 
LAUGHLIN.  J.,  dissents. 


RANDALL.  Appellant,  v.  KINSLEY,  Re- 
spondent (Supreme  Court.  Appellate  Division, 
First  Department.  January  &  1908.)  Action 
by  Frederick  Randall  against  Thomas  P.  Kins- 
ley. F.  C.  Scofield,  tor  appellant  J.  A.  Cor- 
bin,  for  remondent  No  opinion.  Judgment 
and  order  afflrmed,  with  costs.  Order  filed. 


RANDEL,  Appellant;  t.  FRANK,  Respond- 
ent (Supreme  Court,  Appellate  Division.  First 
Department  January  24,  1908.)  Action  by 
Ellas  Handel  against  Louis  Frank.  A.  Roeen- 
steln,  for  appellant  B.  F.  Stem,  for  respond- 
ent No  opinion.  Judgipent  afflrmed,  with 
costs.  Order  filed. 


RANKIN,  Respondent  BUSH  et  al.,  Ap- 
pellants. (Supreme  Court,  Appellate  DivisiQu, 
First  Department  January  ^  1906.)  Action 
by  George  C.  Rankin,  ea  recelvM-,  against  John 
J.  Bosh  and  others.  J.  A.  Gibson,  for  appel- 
lants.   E.  B.  Whitney,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  Order  filed. 

INGRAHAH.  J.,  dlasent*. 

RANKIN,  Appellant  t.  CLBMONT,  Re- 
apondent  (Supreme  Court,  Appellate  Division, 
Fourth  Department  January  25,  1906.)  Ac* 
tlon  by  George  O.  Rankin,  as  receiver,  etc., 
against  Sarah  J.  Oleinont,  as  eocecutriz.  No 
opinion.  Judgment  and  order  afflrmed,  with 
coata. 

RAYMOND,  Respondent,  t.  RING,  Appel- 
lant (Supreme  Court  Appellate  Divlaioo,  Sec- 
ond Department  January  17,  1008J  Action 
by  Grace  Raymond  agaimit  Naomi  Ring  (for- 
merlj  Naomi  Duncombe).  No  opinion.  Rear- 
gument  ordered,  and  eass  set  down  for  Tuesday, 
February  26.  1908.  

■  RECTOR,  ETC..  OTUHCH  OF  TRANS- 
FIGURATION. Reapondent  t.  RECTOR. 
ETC.,  ST.  STBIPHBNS  P.  B.  CHURCH,  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
First  Department  February  7,  1908.)  Action 
by  the  rector,  etc.,  of  Church  of  the  Tranafig- 
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uradoD  against  the  rector,  etc.,  of  St.  Stephens 
P.  B.  Church.  A.  O.  Townsend,  for  appellant. 
P.  Beltz.  for  respondent.  No  opinion.  Judg- 
ment affirmed,  with  costa,  with  leare  to  defend- 
ant to  withdraw  demurrer  and  answer  on  pay- 
ment of  costs.   Order  filed. 


REDDING,  R^poQdent,  v.  MIZNEB,  Ap- 
pellant. (Supreme  Court,  Appellate  DiTtsion, 
First  Deoartment  February  21,  1908.)  Ac- 
tion hy  Joseph  D.  Redding  MAlnst  Marr  A. 
Misner.  L..  H.  Freedman.  for  appellant.  F-  B. 
Campbell,  for  respondent  No  opinion.  Order 
afflrmed,  with  $10  costa  and  dialmraemratB. 
Order  ai«d. 


REICH.  Respondent,  v.  B.  W.  BLISS 
BUILDINGS,  Inc..  Appellant.  (Supreme 
Court,  Appellate  Division,  First  Department. 
January  24,  1908.)  Action  by  Elizabeth  Reich 
against  the  E.  W.  Bliss  Buildings,  Incorporat- 
ed. D.  Emery,  for  appellant.  C.  Strauss,  for 
respondent  No  opinion.  Order  alBrmed,  with 
$1()  costs  and  disbursementB.    Order  filed. 


REICH,  Respondent,  T.  LANE,  Appellant. 
(Supreme  Court  Apmllste  Division,  First  De- 
partment January  24,  1908.)  Action  by  Elis- 
abeth Reich  against  Era  M.  B.  Lane.  D. 
Emery,  for  aopellant.  C.  Strauss,  for  respond- 
ent No  opinion.  Order  affirmed,  with  $10 
costs  and  dlBbarsements.   Order  filed. 

In  re  RBILLT'S  ESTATB.  (Supreme  Court. 
Appellate  DiTlBion,  First  Department.  Febru- 
ary 7,  1908.)    In  the  matter  of  the  estate  of 

Robert  B.  Reilly.  dpceased.  R.  Goeller,  for 
appellants.  W.  J.  Hagarty,  for  respondents. 
No  opinion.  Order  affirmed,  with  |10  costs  and 
disbnrsements.    Order  filed. 

BEIS  T.  GRAHAM.    (Supreme  Court,  Ap- 

Jellate  Divisloa,  Third  Department.  January 
5,  1906.)    Action  by  Moses  Reis  aralnst  An- 
drew J.  Graham.    No  opinion.   Motion  denied. 

RETZKER  et  al..  Respondents,  v.  BAUMAN, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  January  24,  1908.) 
Action  by  Michael  Retzker  and  others  against 
Jacob  Bauman.  No  opinion.  Judgment  and  or- 
der affirmed,  with  coste. 

BBTNOLDS,  R»pondent  v.  BEITERIDGB 
et  al.j  Appellants.  (Supreme  Court  Appellate 
Division,  First  Department  December,  27, 
1907.)  Action  by  Mary  A.  Reynolds  against 
Alvert  Beveridae  and  others.  J.  Deyo,  for  ap- 
pellants. W.  P.  Prentice,  for  respondent  No 
opinion.  Judgment  affirmed,  with  costs.  Order 
fifed. 


REYNOLDS,  Respondent,  v.  BEVERIDGB 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division,  First  Department.  February  7,  1908.) 
Action  by  Mary  Reynolds  against  Alven  Bev- 
eridge  and  others.  No  opinion.  Motion  de- 
nied, with  $10  eorta.  Order  filed. 

RICHARDSON.  Respondent  v.  NEW  YORK 
CENT.  &  H.  B.  R.  Co.,  Appellant  (Supreme 
Court  Appellate  DiTislon,  Fourth  Department 


January  25,  1908.)  Action  by  Charles  Ridiard- 
son  against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  No  opinion.  Mo- 
ti<Hi  for  rcargument  denied,  with  $10  costs.  Mo- 
tion for  leave  to  appeal  to  the  Court  of  Appeali 
denied.  For  tomex  o^nlfm,  see  106  N.  T. 
Snpp.  702. 

RIDGELY,  Respondent  T.  BER68TB0M  et 
al.,  Appellants.  (Supreme  Gonit,  Appellate  X3i- 
vision,  second  Department.  January  24.  1908.1 
Action  by  Albert  N.  Ridgely  against  Oscar  B. 
Bergstrom  and  Henry  A.  Taylor,  doing  busi- 
ness under  the  firm  name  aim  style  of  Berg- 
strom AOo,  No  opinion.  Motion  denied,  with 
$10  cost*. 

BOCCA,  Appellant  t.  AIBLLO  et  aU  Re- 
spondents. (Supreme  Ckiort  Appellate  Division. 
First  Department  February  7.  1908.)  Action 
by  Loigi  A,  Bocca  against  Francesco  Aiello  and 
another.  J.  Macgr^r,  for  appellant  A.  S. 
Eraser,  for  respondents.  No  opinion.  Judg- 
ment affirmed,  with  costs,  with  leave  to  plain- 
tiff to  withdraw  demurrer  on  payment  of  costs. 
Order  filed. 

ROONEY,  Respondent  v  BBOOAN  CONST. 
CO.j  Appellant  (Supreme  Court  Appellate 
Division,  Second  Department  January  24. 
1008.)  Action  by  Margaret  Booney,  as  admin- 
istratrix, etc.,  of  John  Rooney,  decMsed,  against 
the  Brogan  Construction  CVimpany.  No  opin- 
ion. Motion  for  leave  to  appeal  to  the  (jourt 
of  Appeals  granted.  See  100  N.  Y.  Supp.  114S. 

ROWLAND  et  al.,  Appellants,  t.  CLIFTON. 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  Februarr  7,  1908.1 
Action  by  Edward  Rowland  and  otbfvs  against 
Charles  CHifton,  as  president.  J.  T.  Boovler. 
for  appellants.  A.  H.  Lari^in,  for  reaoondenl. 
No  (pinion.  Judgment  affirmed,  witu  coats. 
Order  filed.  ^ 

In  re  RUSSELL.  (Supreme  Court  Appellat<> 
Division,  Third  Department  January  8,  1908.) 
In  the  matter  of  the  &na.l  judicial  settlement  of 
account  of  George  W.  Russell  and  Frederick  T. 
Rnssell,  as  ezecators  of  the  last  will  and  testa- 
ment of  William  F.  Russell,  deceased.  No  opin- 
ion.   Decree  unanimously  affirmed,  with  costs. 

In  re  RYAN  et  al.  (Supreme  Court,  Appel- 
late Division,  Second  Department  January  IT, 
1908.)  In  the  matter  of  the  Judicial  settlement 
of  the  acoonnts  of  Hlchad  Ryan  and  Thomas 
Lenane,  as  executors  and  trustees  of  the  last 
will  and  testament  of  Mary  M.  Fljnn,  deceaa*^. 
No  opinion.  MoUon  to  dismiss  appeal  denied. 
Motion  to  file  undertaking  nunc  pro  tunc  gnnt- 
ed,  without  costs. 

RYAN,  Respondent  v.  PENNSYLVANIA 
COAL  CO.,  Appellant.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  January 
24,  1908.)  Action  by  John  A.  Rjan,  as  admin- 
istrator, etc..  against  the  Penujrlnnia  Cos) 
Company.  No  opinion.  Sfotlm  denied,  with 
$10  costn. 
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SALADZNO,  Reepondent.  t.  CAOLIOSTRO. 
Appellant.  (Supreme  Conrt,  Appellate  Division, 
First  Demrtment.  December  27,  1907.)  Ac- 
tion by  Domenieo  Saladlno  against  Antonio 
CaglioBtro.  W.  O.  Low,  for  app«llant  A.  D. 
land,  for  respondent  No  opIbUKi.  Judgment 
affirmed,  vlth  coetg.    Order  filed. 

SAIADINO,  Respondent,  v.  COZINB,  Ap- 
pellant. (Snpreme  Conrt,  Appellate  DiviBion, 
Second  Department.  January  17,  1908.)  Ac- 
tion by  Aothonr  V.  Saladlno  against  James  J. 
Cosine. 

PER  CURIAM.  Judgment  ^  the  Munidpal 
Court  rerersed,  and  new  trial  ordered,  costs  to 
abide  the  erent,  on  the  ground  that  the  Judgment 
is  against  the  weight  of  evidence  as  to  the  price 
for  the  entire  work. 

HOOE^BR,  J.,  dissents. 

8APHIR,  Respondent,  v.  TEBRY  ft  TENCH 
CO.,  Appellant.  (Supreme  Court,  Appellate 
Division,  First  D^rtment.  February  J,  1906.) 
Action  by  Rika  Sai^  against  the  Terry  ft 
Tench  Company.  No  opinion.  Motion  denied, 
with  flO  costs.    Order  filed. 

8AUER,  Appellant,  v.  MUNDERICH.  Re- 
spoodent.  (Supreme  Court,  Appellate  Division, 
Second  Department.  January  24,  1908.)  Ac- 
tion by  Annie  Sauer  against  Fred  Mnndericb. 

PER  CURIAM.  Judgment  of  the  Municipal 
Court  affirmed,  with  costs. 

JENKB  and  RICH,  JJ.,  dinent 

SAYAOB.  Respondent,  v.  SAVAQB  ARMS 
CO.,  Appellants.  (Supreme  Court,  Appellate_ 
Division,  Fourth  Department.  January  25, 
1906.)  Action  by  Arthur  W.  Savage  against  the 
Savage  Anns  Company.  No  opiDlon.  Judg- 
ment and  order  affirmed,  with  coats. 


8CHNITZER,  Rwpondent,  v.  PRICE,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department.  January  10,  1908.)  Ac- 
tion by  Barnett  Schnitzer  against  Joseph  Price. 
No  opinion.  Motion  for  reargument,  or  for 
leave  to  appeal  to  the  Court  of  Appeals,  denied, 
without  costs.   See  106  N.  Y.  Supp.  767. 

SCHOENHUT.  Respondent  v.  8CH0EN- 
HUT,  Appellant  (SuiHreme  Court  Appellate 
Division,  Fourth  Department  January  8, 
1906.)  Action  by  Elizabeth  Scboenhut  against 
Albert  Scboenhut 

PER  CURIAM.  Ordera  affirmed,  with  $10 
costs. 

WILI^AMS  and  KRUBB,  JJ..  dissent 

SCHOENHUT,  Respondent  t.  SOHOBN- 
Hl'T,  Appellant  (Supreme  Court,  Appellate 
Division,  '  Fourth  Department  January  8, 
1008.)  Action  by  Elizabeth  Scboenhut  against 
Albert  Scboenhut 

PER  CURIAM.  Judgment  afllrmed.  with 
costs. 

WILLIAMS  and  KRUSB,  JJ„  dissent 


SCHOENHUT,  Respondent,  v.  SCHOEN- 
HUT, Appellant    (Supreme  Court,  Appellate 


Division,  Fourth  Department  January  8, 
1908.)  Action  by  Elisabeth  Schoenhut  against 
Albert  Schoenhut. 

PER  CURIAM.  Order  affirmed,  with  910 
costs  and  disbursements. 

WILLIAMB  and  KRUSB,  JJ.,  dissent 

SCHOMACHER  v.  MICHAELS.  (Supreme 
Court  Appellate  Division,  First  Department. 
December  27,  1907.)  Action  by  Dierck  Scbom- 
atdiar  against  Soimia  Michaels.  No  opinion. 
Motion  granted.  Order  filed. 


SCHOMACHER  v.  MICHAELS.  (Supreme 
Court,  Appellate  Division,  First  Depar6nent 
February  7.  1006.)  Action  by  Dierck  Scho- 
macber  against  Sophia  MichaeiB.  No  oplnUn. 
Motion  dauied.  Order  filed. 

SCHRBIBER,  Appellant  OHMBIS  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  January  24,  1008.) 
Action  by  Rudolph  Schreiber  against  Frederick 
Ohmeis  and  others.  E.  W.  S.  Johnston,  for  ap- 
pellant A.  Benedict,  for  respondents.  No 
opinion.  Order  afflrmed,  with  910  costs  and 
disbursMlients.   Order  filed. 

SHERWOOD,  Appellant,  v.  RULON,  Re- 
spondent (Supreme  Court.  Appellate  Division. 
Second  Department  January  24,  1908.)  Ac- 
tion by  M.  Cecelia  Sherwood,  as  trustee,  etc., 
against  Carrie  M.  Rnloo.  No  opinion.  Order 
affirmed,  on  argument,  with  910  costs  and  dis- 
bursements. 

SHERWOOD,  Appellant,  t.  RULON,  Re- 
spondent (Suiveme  Court,  Apellate  Division, 
Second  Depcurtment  Januarr  24,  1908.)  Ac- 
ti<m  by  M.  Cecelia  Sherwood,  as  trustee,  etc., 
against  Carrie  M.  Rolon.  No  opinion.  MotJop 
dismissed,  without  costs. 

SHIRIiET  V.  BERNHEIM.  (Supreme 
Court  Appellate  Division,  First  Department. 
February  1^1908.)  Action  by  James  Shirley 
against  Lee  «.  Bemhelm.  No  opinion.  Motion 
denied,  with  910  costs.   Order  filed. 

SINCLAIR,  Respondent  v.  ZIPFEL^  Appel- 
lant. (Supreme  Court  Appellate  Division, 
First  Department  February  21.  1908.)  Ac- 
tion by  Joseph  F.  Sinclair  against  John  Zipfel. 
Jr.  H.  C.  Bumstine,  for  appellant  J.  S.  Hess, 
for  respondent  No  opinion.  Order  affirmed, 
with  910  costs  and  disbursements.   Order  filed. 

SIRKES,  Respondent  v.  McCORMACK  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  January  24,  1908.) 
Action  by  Morris  Sirkes  against  Owen  McCor- 
mack  and  others.  No  opinion.  Judgment  of 
the  Municipal  Court  affirmed,  with  costs. 

SLATER,  Appellant  v.  ORANNEMANN, 
Respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  Jsnua^  10,  1008.) 
Action  by  John  F.  Slater  against  Ix>ui8e  Gran- 
nemann,  personally  and  as  administratrix  of 
the  estate  of  Christian  Orannemann,  deceased. 
No  opinion.  Order  affirmed,  with  910  costs  and 
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disbonemeDtL  npoii  I3w  nonnd  that  tibe  Judg- 
ment is  me  of  nonsoit,  ana  not  upon  the  meritB. 

In  re  SNTDDR'S  WILL.  (Sai«eme  Oourt, 
Appellate  Division,  Fonrth  Department  Jan- 
uary 22, 1908.)  In  the  matter  of  the  probate  of 
the  last  will  and  testament  of  Henry  8.  Snyder, 
deceased. 

PBR  CURIAM.  Decree  of  Snnogata**  Oonrt 
affirmed,  with  costs. 
ROBSON,  J.,  dissents. 


SOLOTAROFP  v.  CONSOLIDATED  GAS 
CO.  (Supreme  Conrt,  Appellate  DivisioD,  First 
Department.  Jauoan^  24,  190S.)  Action  by 
Abraham  H.  Solotarofl  against  the  Oonsolldatea 
Gas  Company.  No  opinion.  Order  reversed, 
with  |10  costs  and  dlibursements,  and  motion 
denied,  with  flO  costs.  Order  filed. 

STACK  T.  CONSOLIDATED  GAS  CO. 
(Supreme  Court,  Appellate  Divieion,  First  De- 
partment. January  24,  1008.)  Action  by  Cor- 
nelias Stack  against  the  Consolidated  Gas  Com- 
pany. No  opmion.  Order  rerersed,  with  SIO 
costs  and  disbnreements,  and  motion  denied, 
with  9 10  costs.   Order  Sled. 


STEPHENS  T.  FLAMMEB  et  al.  (Su- 
preme Gonrt,  Appellate  Division,  First  Depart- 
ment. December  27,  1907.)  Action  by  Thomas 
O.  Stephens  against  John  J.'  Flammer  and  oth- 
ers.  No  opinion.   Motion  granted.   Order  filed. 

STERN  V.  CONSOLIDATED  GAS  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment January  24,  1906.}  Action  by  Mor- 
ris Stern  against  the  Ck>nsolidated  Gas  Com- 
pany. No  opinion.  Order  rerened.  with  $10 
costs  and  disbursements,  and  motfon  denied, 
with  $10  costs.   Order  Sled. 

8TERNBERGBR  t.  STERNBERGBR. 
(Supreme  Court  Appellate  Division,  First  De- 

ELrtment  February  7,  1908.)  Action  1^ 
irdie  S.  Stemberger  against  Loals  Stemberg- 
«r.  No  opinion.  Motion  gn&ted.  Settle  order 
on  notice. 

STONE  VALLEY  DISTILLING  CO.,  Ap- 
pellant T.  PALKOWITZ.  RespoDdent  (Su- 
preme Court,  Aroellate'  Division,  First  Departr 
ment  January  24,  1908.)  Action  by  the  Stone 
Valley  Distilling  Company  against  Stephen 
Palkowitz.  H.  J.  Hlndes,  for  appellant  N.  H. 
Anibal,  for  respondent  No  opinion.  Order  af- 
firmed, with  yiO  ooatB  and  disboraements.  Or- 
der filed. 

STRATJCHEN,  Respondent  t.  PACE  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fburth  Department  January  15,  19()&) 
Action  by  Edward  Straachen  against  Jamea  S. 
Pace  and  others. 

PER  GUBIAM.  Judgment  affirmed,  with 
costs. 

ROBSON,  J.,  dissents. 


STREAT\  Respondent  v.  WOLF,  Appellant. 
(Supreme  Court  Appellate  DIvisitHi,  First  De- 
partment.   February  21,  1908.)    Action  bgr 


George  Streat  against  Alfred  WcHt.  A.  Talis, 
for  appellant  L,  A.  Sullivan,  for  respondent 
No  opinion.  Order  affirmed,  with  910  costa  and 
disbarsements.   Order  filed. 

SUSNITSKT  T.  CONSOLIDATED  GAS  Ott 
(Supreme  Court  Appellate  Division.  First  De- 
partmeot  January  24,  1908.)  Action  by  Char- 
les Susnitsky  against  the  Constdidated  Oaa  Com- 
pany. No  (pinion.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied,  snA 
$10  costs.  Older  filed. 

TAFT,  Respondoit  t.  SOUTH  BROOKLYN 
SAWMILL  CO.  et  al..  Amwllants.  (Supreme 
Court,  Appellate  Division,  First  DepartmenL 
January  24,  1008.)  Action  by  Waterman  A 
Taft  against  the  South  Brooklyii  Sawmill  Com- 
pany and  otheiB.  S.  Hanford,  for  appellauta 
A.  R.  Watson,  for  respondent  No  opinion 
Judgment  affirmed,  with  costs.   Order  filed. 

TAMBLIN  et  al..  Beapondrats,  t.  DONELT 
et  al..  Appellants.  (Supreme  (Sourt  Appellate 
Division,  Fourth  Department  Januat7  2a. 
190S.)  Action  hj  James  H.  Tamblin  and  otben 
against  Frank  Dooely  and  othw*.  No  opinioiL 
Judgment  affirmed,  with  coeta. 

THAW,  Respondent,  v.  THAW,  Appellant 
(Supreme  Court,  App^te  Divisio^  First  De- 
partment Febroaiy  21. 190a)  Actiim  by  Min- 
nie B.  Thaw  against  Edward  B.  Thaw.  G.  M. 
Levoitritt  for  appellant.  G.  A.  Tanaaig,  for 
respcmdent  No  opinion.  Order  affirmell,  with 
$10  costs  and  disDursementa.    Order  filed. 

TXBBITT8  et  aL,  Appellants,  r.  OTIS  et 
al..  Respondents.  (Supreme  Court  Appellste 
Division,  Fourth  Department  January  IS^ 
1908.)  Action  by  LiUian  C.  Tibbitta  and  othen 
against  Blwell  S.  Otla  aiul  othera. 

PER  CURIAM.  Jndgmoit  offlrmed.  with 
tiosta. 

BOBSON,  J.,  not  aitting. 

TOUSBY,  Respondent  v.  BDRGSTROBf.  Ap> 
pellant  (Supreme  Court  Appellate  Division, 
First  Department  Decemlwr  27.  1907.)  Actido 
by  Geoi^  W.  Tonsey  against  Oscar  B.  Berg- 
Strom.  0.  B.  Bergstrom,  for  appellant  3.  3. 
Hazelton,  for  resjpondeat  No  opinion.  Judg- 
ment and  order  amrmed,  with  costs.   Order  filed. 


TOWER,  Respondent  t.  FREY,  Appellant 
(Supreme  Court  AMwUate  Division,  First  Vf- 
partment  January  24,  1908.)  Action  by  Georg* 
W.  Tower  againat  Rose  Frey.  J.  C^  De  Ls 
Mare,  for  appellant  N.  J.  O'Connell,  for  re- 
spondent. 

PER  CURIAM.  Judgment  modified,  by  strik- 
ing out  provisions  as  to  costs,  and,  as  mo^^fied, 
amrmed,  witliout  costs.   Settle  onier  on  notice 

CLARKE,  J.,  dissents. 

TRAYLOR  ENGINEERING  CO.,  Respond- 
ent V.  PIONEER  IRON  WORKS,  AppeUanL 
(Supreme  Court  Appellate  Division,  Slrst  De- 
partment December  27,  1907.)  Action  by  the 
Traylor  Engineering  Company  against  the  Pith 
neer  Irm  Works.  G.  lAngs^  for  appsUaoL  IL 
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V.  BC  Dennii,  Jr»  for  ni^ondent.  No  tnlnicm. 
JadsDNnt  afflnned,  wltli  cortf.  Order  filed. 

TRUST  CO.  OF  NEW  YORK.  B«nK>ndeot, 
UNIVERSAL  TALKING  MACH.  CO.  et  al., 
AppellaDts.  (Supreme  Coart,  Appellate  Divi- 
Bion,  First  Department  December  27,  1907.) 
Action  by  the  Tmst  Company  of  New  York 
against  the  UniTersal  Talking  Machine  Oompaor 
and  others.  O.  Lange,  for  appellants.  W.  O. 
Morse^  for  refpondoit.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disboneaents.  Order 
filed.  See  120  App.  DIt.  892,  105  N.  T.  Snpp. 
217. 

TUOZZO,  Retrpondent,  t.  LEHIOH  VALLEIT 
R.  CO..  Appellant.  (Sapreme  Coart,  Appellate 
DivWon,  Fourth  Department.  Januuy  8, 1008.) 
Action  iij  Nicholas  Taono  against  the  Lehigh 
Valler  Railroad  Company.  No  opinion.  Jadg- 
ment  and  wder  affirmed,  with  costs. 


In  re  ULLMAN  et  al.  (Sopreme  Coart,  Ap- 
pellate Division,  Fourth  Department  January 
25,  10080  In  the  matt^  of  the  a^Ucatlon  of 
James  Uilman  and  others  for  the  removal  of 
the  Whitmier-SMlbrick  Company.  No  ol>iDlon. 
Judgment  of  Monlcipal  Court  of  Buffalo  re- 
vened,  with  costs  in  this  court  and  in  court  be- 
low.   

UNION  PAVING  CO..  Respondent  t.  JU- 
UAN  SCHOLL  &  CO.,  Appeflant  (Sapreme 
Court,  Aiwdlate  DirlsIOD,  Third  Department 
JanuaiT  lo.  1008.)  Action  by  the  Unitm  Pav- 
ins  Omipany  against  Julian  Scholl  ft  Co.  No 
opinion.  Interlocutory  judnnent  affirmed,  with 
costs,  with  usual  leave  to  defendant  to  answer 
upon  pajuMit  of  ooati  ot  dmnrxar  and  of  this 

URHAOH  T.  PTB.  (Supreme  Court,  Appel- 
late Division,  First  Department  December  27, 
1007.)  Action  by  Mary  Uriiaeh  against  John  E. 
Pye.  No  oplnfcn.  Motion  denied  «i  condition 
WU^p^ellant  Iw  ready  for  Febmair  term.  Or* 

URXS,  Respondent,  t.  BRAOKBTT  RElAIf 
TT  CO.  et  aL,  Appellants.  (Supreme  Court,  Ap- 

?ellate  Division,  First  Department  January  24, 
006.)  Action'  by  Harris  H.  Urls  against  the 
Brackett  Realty  Company  and  another.  J.  R. 
Peering,  for  appellants.  M.  Hlllquit  for  re- 
spondent No  opinion.  Judgment  ajmrmed,  with 
costs.   Order  filed.   See  114  App.  OiiTSfr,  90 

N.  y.  Soi^  eis. 

URIS  T.  BRACKETT  REAX/IT  00.  (Su- 
pr«Be  Court,  Appellate  Division,  First  Depart- 
ment February  14, 1908.)  Action  by  Harris  H. 
Uris  against  the  Brackett  Realty  Company.  No 
pinion.  Motion  denied,  with  %10  costs.  Order 


VAN  ALSTINB.  Resp<mdent,  t.  STATE,  Ap- 
illant  (Supreme  Court  Appellate  Division, 
bird  D^artment  January  St  1908.)  Action 
by  Jessie  M.  Van  Alstine  against  the  state  of 
ew  York.  No  opiniMi.  JudfrnMit  miiuiijnoaa- 
ly  affirmed,  with  costs. 


VAN  KANNBL  DOOR  CO.  v.  ASTOR  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment February  14,  1908.)  Action  by  the 
Van  Kannel  Door  Company  against  Joan  J. 
Aator  aud  others.  No  opinion.  Motion  denied, 
with  $10  costs.   Settle  order  on  notice. 

VILLAGE  or  MKDINA,  ReiQKmdent,  v. 
GRAVES  et  al.,  Appellants.  (Supreme  Court, 
Appellate  Division.  Fourth  Department.  Jan- 
uary 22,  1906.)  Action  by  the  village  of  Medina 
against  Burt  Graves  and  another.  No  opinion. 
Motiwi  twt  leave  to  appeal  to  the  Court  of  Ap- 
peata  denied,  wttii  91(^  costs. 

WAGNKR,  Respondent,  t.  HUDSON  VAL- 
LEY RY.  CO..  Appellant  (Snpreme  Court, 
Appellate  DlvlsioD,  Third  Department  Jan- 
uary 8,  1908J  Action  by  WlUard  0.  Wagner 
against  the  Hadson  Vall^  Railway  Company. 

minion.  Judgment  and  order  unanimous- 
ly smrmed,  with  costs. 

WALDO  et  al..  Respondents,  v.  SCHMIDT, 
Appellant  (Snpreme  Court,  Appellate  Divl* 
slon.  First  I>epartmeQt  February  7,  100&) 
Action  by  Eugene  L.  Waldo  and  another 
against  Fedor  Schmidt  individually,  etc  B. 
Mamenstid,  for  appellant  O.  D.  Rogers,  for 
respondents.  No  opinion.  JudgmMit  afflnned, 
with  costs.   Order  filed. 

WALSH  T.  CONTINENTAL  IRON 
WORKS.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  January  24,  1006.) 
Appeal  from  Trial  Term,  Kings  (5ouatT.  Ac- 
tion by  Mlcbael  Walsh  agalast  the  Continen- 
tal Iron  Works.  From  a  judgment  entered  on 
dismissal  of  the  comidaint  at  the  close  of  the 
evidence  and  from  an  order,  plaintiff  appeals. 
Affirmed.  Leander  B.  Faber  and  Charles  H. 
Street  for  appellant  Albert  B.  Lamb,  for 
respondent 

PER  CUBIAU.  Jodgmant  and  order  af- 
firmed, witii  COSti. 

OAYNOR,  J.  (dissenting).  A  trench  six  feet  In 
depth  which  the  [riaintUC  and  other  workmen  were 
just  fiolsliing  the  digging  of  caVed  in  and  hurt 
the  plaintiff.  The  oumlssal  of  the  complaint 
at  t£e  dose  of  all  the  evidence  was  error.  No 
sheathing  was  furalsbed  to  the  workmen  and 
the  trench  was  not  sheathed  up.  It  was  for 
the  Jury  to  say  whether  this  was  not  neglect 
of  duty  by  the  defendant  to  Its  workmen.  If 
the  trench  were  nine  or  twelve  feet  dew  we 
would  have  no  question  of  this,  nor  wlA  we 
when  we  pause  to  think  how  deep  six  feet  Is. 
Only  a  very  few  men  reach  that  neigfat  Far- 
rell  V.  City  of  Mlddletowa.  172  N.  Y.  668,  05 
N.  E.  1116:  Reilly  r.  Troy  Brick  Co.,  184 
N.  Y.  809.  77  N.  E.  38C.  In  such  dangerous 
employments  the  master  owes  his  men  intel- 
ligent, and  sometimes  scientific,  oversight,  care 
and  curection.  Whether  the  plaintiff  acquies- 
ced in  the  risk  was  a  question  of  tact  The 
Judgment  should  be  reversed. 

WAI^H,  Appellant  v.  NEW  YORK  CENT. 
&  H.  R.  R,  Co.,  Be»ondent  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Jan- 
uary Ifi.  10O&)    Action       Edward  Walsh 
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er  Bailroad  CompaQy. 
PER  CURIAM.    Judgment  afflrmed,  with 

costs. 

KRU8B.  J..  disseDts. 


WARDEN,  Appellant,  t.  CITY  OF  NEW 
YORK  et  al.,  Respoadents.  (Supreme  Court, 
Appellate  DiTialon,  Second  Department  Jan- 
uary 24,  1906.)  Action  by  Irene  Warden,  an 
Infant,  by  William  hi  Warden,  her  guardian 
ad  litem,  against  the  city  of  New  York  and 
otliera.    No  opinion.    Motion  denied. 

WARNER  et  aL,  Beaponduits,  t.  HEBBS 
et  al..  Appellants.  (Supreme  Court,  Appellate 
DiriBion.  Third  Department.  January  8,  1908.) 
Action  by  John  W.  Warner  and  another 
against  George  W.  Hebbs  and  another.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 

waterford     electric  light, 

HEAT  &  POWER  CO.  v.  REED  et  al.  (Su- 
preme Court,  Appellate  Division,  Tliird  De- 
partment. January  15,  1008.)  Action  by  Wa- 
terford EUectric  liight,  Heat  &  Power  Com- 
pany against  Kate  £.  Reed  and  others.  No 
opinion.    Motion  denied. 

WATERS,  Respondent,  v.  METROPOLI- 
TAN LIFE  INS.  CO.,  Appellant  (Suprema 
Court,  Appellate  Division,  Third  Departmeuc, 
January  8,  1908.)  Action  by  Kate  Waters 
againat  the  Metropolitan  Life  Insurance  Com- 
pany. No  opinion.  Judgment  unanimoualy  af- 
lirmed,  with  costs. 


WDOWIAK.  Respondent,  t.  KOWALSKI 
et  a)..  Appellants.  (Supreme  Court,  Appellate 
Division,  Fourth  Department,  January  25, 
liJUS.)  Action  by  John  Wdowlak  against  John 
P.  Kowalski  and  another.  No  opinion.  Judg- 
ment and  order  alSrmed,  with  costs. 

AVEAVER,  Respondent,  v.  FLANDER,  Ap- 
pellant. (Supreme  Court,  Api»ellate  Dirislon, 
Fourth  Departtbent.  January  8,  1908.)  Ac- 
tion by  Edwin  WsaT«r  againat  DeBtta  Flan- 
der.  No  opinion.  Judgment  and  order  afflrm- 
ed,  with  costs. 

WEDDIGAN  et  al..  Respondents,  t.  WHIT^ 
ING,  Appellant.  (Supreme  0>urL  Appellate 
Division,  Fourth  Department.  January  S, 
1U08.)  Action  by  Frank  A.  Weddigan  and 
another  against  William  F.  Whiting.  No  opin- 
ion. Order  affirmed,  with  910  costs  and  dis- 
bursements. 

WEISS  T.  CONSOLIDATED  GAS  CO.  (Su- 
preme Clourt,  Appellate  Division.  First  De- 
partment. January  24,  1906.)  Action  by  Ma- 
ry Weiss  against  the  Consolidated  Gas  Com- 
pany. No  opinion.  Order  reversed,  with  SIO 
costs  and  disbursements,  and  motion  dented, 
with  |10  oosta.  Order  filed. 

WBNDBLL,  Bs^ndent,  v.  LiBO,  Am>el- 
tant.  fflnpreme  Court,  Appellate  Dirlsion, 
Fourth  D^artrooit.   January  8,  1808.)  Ao* 


Leo. 

PER  CURIAM.  Judgment  and  order  BfBnn- 

ed,  with  costs. 
ROBSON.  J.,  dissents. 

WBSTFIBLD,  Respondent,  t.  NEW  TORK 
CENT.  &  H.  R.  B.  CO.,  Appellant  (Sapraoe 
Court,  Appellate  Division,  Fourth  Depart- 
ment January  15,  19U8.)  Action  by  ivbn 
Westfield  against  the  New  York  Centml  4 
Hudson  River  Railroad  Company, 

P£:R  CURIAM.  Judgment  and  order  rsren- 
ed,  and  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  event  upon  questions  of  law 
only.  Held,  that  the  phdntift  failed  to  eMab- 
liKli  freeuom  from  contributory  negligeoce. 

WIIiLIAMS  and  ROBSON,  JJ..  vote  for  re- 
versal, on  the  ground  that  the  verdict  of  the 
jury  that  the  plaintiff  was  free  from  contribo- 
tory  ne)?ligence  was  contrary  to  and  ■gainst 
the  weight  of  the  evidence. 

WETZBL  et  al.,  Respondents,  v.  HICKLER. 
Appellant  (Supreme  Court-  Appellate  DIm- 
aion.  Fourth  Department  January  8,  1908.' 
Action  by  Joseph  Wetsel  and  another  against 
John  HIckler.  No  opinion.  Judgment  affinned, 
with  coats. 

WHBBILBIB,  Appellant,  t.  NORTHRUP  ct 
at..  Respondents.  (Supreme  Court  Appellate 
Division,  Fourth  Department  January  S,  IOOS.1 
Action  by  Mair  Wheder  against  Joy  Norttanm 
and  anouier.  No  opinion.  Judgment  affirmed, 
with  costs.   

'  5yHITAKBR,  Appellant  v.  KILBT  et  aL. 
Respondents.  (Supreme  Court  Appellate  Din- 
sion.  Fourth  Department  January  8,  190S.^ 
Action  by  James  K.  Whitaker  against  Allen 
B.  KilliT  and  others.  No  opinion.  HotlMi  for 
leave  to  appeal  to  the  Court  of  Appeals  da- 
ni^  with  *10  costs.   See  106  N.  Y.  Sopp.  511. 

WIGGINS  T.  BURR.  (Supreme  Ooort,  Ap- 
pellate Division,  First  Department.  February 
14.  1908.)  AcUon  by  Marie  S.  Wiggins  agaiuM 
George  M.  Burr.  No  Mni^Hk  MoUm  granted, 
with  $10  coats.   Order  filed. 

WILBUR,  Respondent  r.  UOGI  et  aL,  Ap- 
pellantB.  (Supreme  Court  Appellate  Divuion, 
First  Department  December  27,  1907.)  Ac- 
tion by  (Jharles  J.  Wilbur  against  Kitaro  Mogi 
and  another.  J.  J.  Scfawarta,  for  apprtlaBts. 
M.  Goodman,  tw  respondent.  No  opinion. 
Judgment  ana  order  affirmed,  with  costs.  Or- 
der filed. 

WILSON,  Respondent  t.  CENTRAL  INS. 
CO.,  Appellant  (Supreme  Court  AM>ellate  Di- 
vision, First  Deportm«it.  December  27,  1907.) 
Action  by  James  Wilson  against  the  Central 
Insurance  Company.  D.  Ruffisey^  tor  appellant 
P.  Walling,  for  respondrat  No  i^lnifa.  Or- 
der affirmed,  with  $10  casts  and  disbursemsnts. 
Order  filed. 
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WXTHEBS  vtahr.  CITT  OF  NEW  YORK. 
(Sapreme  Coart,  Appellate  DivisiOQ,  First  De- 
partment February  7,  1908.)  Action  by  BVed- 
«rick  O.  Withers  and  others  against  the  city 
of  New  York.  No  opinion.  Motion  granted. 
Settle  order  on  notice. 


WOEnUSHOFFQR.  Respondent,  t.  PKO- 
VJJBS,  Appellant,  et  al.  (Sopreme  Court,  Ap- 
pellate Df<^simi.  First  Department  Febniary 
7,  1908.)  Action  by  Anna  Woerishoffer  against 
Sidney  W.  Peoples,  impleaded.  No  opinion. 
Motltm  denied,  with  910  costs.   Order  filed. 


WOHLIDKA  V.  CONSOLIDATED  GAS  CO. 
iSiipreme  Court,  Appellate  Division,  First  De- 
partment. January  24,  1908.)  Action  by  Ro- 
dolph  Wohlidka  against  the  Consolidated  Gas 
<7ompany.  No  opinitm.  Order  reversed,  with 
$10  costs  and  diBbnrsenients.  and  motion  denied, 
with  $10  costs.   Order  filed.  . 


WOLFERT.  Respondent,  t.  CALEDONIA 
SPRINGS  ICE  CO.,  Appellant  (Supreme 
i'onrt.  Appellate  Division,  Fourth  Department. 
Janoary  W,  19(^)  Action  by  Roman  Wolfert 
against  the  Caledonia  Springs  Ice  Company. 

PER  CURIAM.  Judgment  and  order  af- 
tinned,  with  costs. 

KRUSB  and  BOBSON,  JJ..  dissent 


WOOD,  Appellant,  v.  NE3W  YORK  CENT. 
&  H.  R.  R.  CO.,  Respondent.  (Supreme  Court, 
.appellate  Division.  Third  Department  Janu- 
ary 8,  1908.)  Action  by  Mark  E  Wood  against 
the  New  York  Central  &  Hudson  River  Rail- 
road Company.  No  opinion.  Judgment  and 
order  nnanimonsir  affirmed,  with  costs. 


WOOD  et  al.  v.  PROUDMAN.  (Supreme 
Court,  Appellate  Division,  First  Deparanent 
Feteuaiy  7,  190a)  Action  by  St.  John  Wood 
and  others  aninst  John  C  Prondman.  No 
opinion.  BlottoB  denied,  with  flO  ooati.  Or- 
der filed. 


WORMSER  V.  GEHRI  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
Febmarv  14,  1908.)  Action  by  Samuel  Worm- 
fier  against  William  Gehri  and  another.  No 
opinion.  Moti<m  granted,  with  910  costs.  Or- 
der filed. 


WRIGHT  et  al.  v.  WHITLOCK.  (Supreme 
Court,  Amwllate  Division,  First  Department. 
Febmary  14,  1908.)  Action  by  William  Wrigbt 
and  others  against  Edgar  Whitlodt  individual- 
ly, etc.  No  pinion.  Motkm  granted,  with  |10 
Gosta. 


ZIKMS,  Appellant,  v.  UNITED  VAUDE- 
VILLE OO.,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  January 
22.  1908.)  Action  by  Marine  Zlems  against 
the  United  Vaudeville  Compai^.  No  opinion. 
Motion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied,  with  910  cost*. 


ROCHKIND  et  al.  v.  PEBLMAN  et  al. 
(Supr'tme  Court,  Appellate  Division.  Second 
Department  Janufl^  24,  1908.)  For  majority 
opinion,  see  lOS  N.  Y.  Sapp.  224. 

HOOKER,  J.  (disseuting).  The  action  is  to 
recover  from  the  defendants  as  sureties  upon  a 
bond  given  to  discharge  of  record  a  mechanic's 
lien  filed  by  the  plaintiffs.  The  action  against 
the  principal  debtor' to  fix  the  amount  of  the 
lien  had  proceeded  to  judgment,  so  it  is  alleged 
in  the  complaint,  in  favor  of  the  plaintiffs  be- 
fore the  commencement  of  this  action.  This 
and  other  allegations  of  the  complaint  the  de- 
fendants put  in  issue  by  denying  knowledge  or 
information  sufficient  to  fomi  a  'belief.  The 
plaintiffs  moved  at  Special  Term  upon  the 
pleadings  for  judgment  "upon  the  ground  that 
the  answer  interposed  herein  is  fmolons  and 
sham."  An  order  was  made  granting  the  mo- 
tion and  directing  judgment  Judgment  was 
entered,  and  the  defendants  appeal  from  the 
judgment  and  order.  There  is  a  wide  distinc- 
tion between  a  motion  for  judgment  on  the 
ground  that  the  pleading  Is  frivolous  and  a  mo- 
tion to  strike  out  a  sham  answer  or  sham  de- 
fense. A  motion  for  judgment  on  the  ground 
that  the  answer  ia  frivolous  is  provided  for  in 
section  637  of  the  Code  of  Civil  Procedure, 
and  must  be  made  upon  a  notice  of  not  tees  than 
five  days.  The  motion  must  be  determined 
by  inspection  of  the  plesding  it<ielf,  snd  affi- 
davits are  not  receivable.  Dancel  v.  Goodyear 
Shoe  Macliinery  Co.,  67  App.  Div.  498,  TS  N. 
T.  Supp.  875.  A  frivolons  answer  is  one  which, 
if  true,  does  not  contain  any  defense.  YoungH 
T.  Kent.  46  N.  Y.  672.  On  the  other  hand,  a 
sham  answer  or  defense  is  one  that  is  false, 
good  on  its  face,  but  setting  up  matter  which  is 
untrue.  Goodwin  v.  Thompson,  88  Hun,  &98, 
M  N.  Y.  Snpp.  760;  Merritt  v.  Goulcy,  68 
Hun.  372.  12  N.  Y.  Supp.  132.  The  essential 
element  is  falsity  (Wmslow  v.  Ferguson,  1 
Lans.  436),  and  the  motion  calls  for  a  termina- 
tion whether  the  answer  or  defense  is  true  or 
false  (Howe  v.  Viwell,  57  App.  Div.  357.  67  N. 
Y.  Supp.  1108) ;  and  hence  affidavits  are  receiv- 
able. In  the  case  of  frivolous  pleadings,  the 
motion  is  for  judgment;  in  the  case  of  a  sham 
answer  or  defense,  the  motion  is  to  strike  out 
the  pleading.  The  present  motion  is  for  judg- 
ment on  the  ground  the  pleading  is  frivolous, 
and  this,  although  the  word  "t>hHm"  is  mention- 
ed in  the  notice  of  action:  for  the  motion  is  in 
terms  for  judgment,  and  no  papers  are  recited 
in  the  order  as  having  been  used  upon  the  mo- 
tion save  the  pleadings  themselves.  The  rem- 
edy which  the  plaintiffs  have  adopted  requires 
that  they  fix  the  amount  of  the  lien  in  an  action 
against  the  principal  debtor  before  suing  the 
sureties,  and  they  state  in  their  brief  that  this 
is  incumbent  upon  them.    Inasmuch  as  this  is 
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pat  In  issue  hj  the  answer,  It  mast  be  perfectly 
apparent  that  the  answer  is  not  friToioua,  for 
it  pats  in  issue  a  material  allegation  of  the 
complaint.  The  question  whether  the  defend- 
ants verified  a  false  answer  when  ther  denied 
knowledge  or  information  saffident  to  form  a 
belief  in  relation  to  the  pendent?^  and  result  of 
the  prior  action  goes  to  the  truth  of  the  answer, 
and  not  to  its  snfficiencgr  In  form.   This  que«> 


103  NBW  TOBK  BDPFLBUBINT 
and  lit  New  York  Stat*  Reporter 

tion  of  rerai^ty  rannot  bt  dealt  with  upon  a 

motion  for  Judgment  npon  the  gronnd  that  tb* 
answer  Is  frivoloos.  It  it  can  be  discussed  at 
all,  the  discussion  mnst  be  in  a  motion  to  strike 
out  the  pleading  as  sham;  bnt  whether  sucli 
relief  may  t>e  granted  is  not  here  for  our 
decision,  and  we  do  not  determine  the  qoestion. 
Th^  Judgment  and  order  should,  therefcwe,  both 
be  rereraed,  with  costs. 


END  OF  Cases  ir  Vol.  108. 
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ABANDONMENT. 

Of  highway,  see  '^hwajv."  f  1. 

Of  water  rli^ta,  m  ^Waten  and  Water  Oovrs- 

ABATEMENT  AND  REVIVAL 

Ejection  of  remedy,  lee  "Election  of  Remedies." 
Judgment  as  bar  to  Boother  action,  see  "Judg- 
ment," §  6. 

Right  of  action  by  or  against  personal  represen- 
tative, see  "Bxeentors  and  AdmiQistrators," 
14. 

I   1.   Another  Mtlon  pendlnc. 

*The  pendeocT  of  one  action  Tor  rent  held 
a  defense  to  otners  fnTOlTing  causes  of  action 
whicli  ehould  hsre  been  Joined  therein. — Dreiler 
T.  Cohen  (Sop.)  680. 

ABUTTING  OWNERS. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  wi'  "ICminfiit 
Domain,"  «  2. 

Rights  In  streets  in  cities,  see  "Municipal  Cor- 
porations," I  9.  ^ 

ACCEPTANCE. 

Of  goods  sold  tn  general,  see  "Sales,"  |  8. 


ACCESSION. 

personal  to  real  property,  see 


Annexation  of 
"Blstares." 


ACCIDENT  INSURANCE 

See  "Insurance."  |  5. 

ACCOMPLICES. 

Testimmr,  see  "Oriminal  lAWt"  I  1* 

ACCORD  AND  SATISFACTION. 

Bee  "NoTation." 
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ACCOUNT. 

See  "Acooont  Stated." 

Bill  of  particulars  in  action  for  partnership  ac- 
oonnting,  see  "Pleading,"  |  6. 

Accounting  by  particular  <ia$*e$  «/  ptrtotu. 
See  "Execntora  and  AdmiuistratorB,"  |  6 ;  **Be- 

ceivers,"  S  1- 
Partners,  see  "Partnership,"  I  6.'  . 

Acoounting  iticidental  to  particular  ocftoM  or 
proeeedingt. 

Setting  aside  fraudulent  conTeyanoa,  see  "Fraud- 
ulent Conveyances,"  f  8. 


ACCOUNT  STATED. 

A  complaint  defective  as  a  complaint  for  goods 
sold  and  delivered,  because  it  did  not  allege  the 
agreed  price  or  value  of  the  Koods,  held  not 
made  sufficient  by  allegations  that  an  itemized 
account  was  famishea  defendant,  and  that  he 
made  partial  payments  thereon.— Sparks  T.  Due- 
ax  (Sup.)  546. 

ACKNOWLEDGMENT. 

Of  indebtedness  barred  by  limitation,  see  "Lim- 
itation of  Actions,"  8  3. 
Operation  and  effect  ot  admissions  as  eridencc. 
see  "Evidence,"  {  3. 

I  1.  TaUac  and  eertlflMts. 

•Rvery  acknowledgment  of  a  deed  and  every 
affidavit  should  sbow  on  its  face  that  it  was 
taken  within  the  jurisdiction  of  the  officer  cer- 
tifying it.— Leavitt  v.  Thomton  (Sup.)  162. 

Where  a  grantor,  agreeing  to  convey  In  fee 
hy  warranty  deed,  executed  a  deed  containing 
a  defective  acknowledgment,  a  judgmmt  com- 
pelling him  to  execute  a  perfect  coaveyance  in 
effect  requiring  a  reacknowledfonent  is  pn^er. — 
Leavitt  v.  Thomton  (Sup.)  168. 

The  court  will  require  a  grantor  agreeing  to 
convey  in  fee  by  warranty  deed  to  give  a  com- 
plete deed,  including  a  perfect  aeknowledgmefit. 
—Leavitt  V.  Thomton  ^np.)  162. 

I  S.  OMvatloB  wad  atfeot. 

•A  deed  not  properly  acknowledf^ed  is  not  en- 
titled to  record,  and  no  presamption  of  notice 
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attaches  ftom  ita  improper  recwd.— LoaTltt  t. 
Thornton  (Sap.)  162. 

*A  complete'  acknowledgment  of  a  deed  makes 
oat  a  prima  facie  case  as  strong  as  if  the  facts 
certified  had  been  sworn  to  in  court  by  a  wit- 
ness apparently  disinterested  and  worth;  of  be- 
lief.—Leavitt  T.  Thornton  (Sap.)  162. 


ACTION. 


Abatement,  see  "Abatement  and  ReriTal." 
Bar  by  former  adjudication,  see  "Judgment." 
I  6. 

Election  ot  laaedy.  see  "EHection  of  Remedies." 
JariBdicti<m  of  courts,  eee  "Courts.'* 
LimitatitHQ  by  statute,  see  "Umitation  of  Ac- 
tions." 

Maiicious  actions,  eee  "llalidous  Prosecntion." 

Pendency  of  action,  see  "Abatunent  and  Reviv- 
al," I  1 :  "Lis  Pendens." 

Snunisston  of  oontroveny  to  court  witiurat  ac- 
tion, eee  "Snbmissloa  of  Ocmtrorersy." 

AcUont  ietveen  partiet  «n  partioiUar  relattofM. 
See  "Master  and  Servant."  SS  2,  9-11. 

Aettont  by  or  ^eainti  particular  dosees  of 
person*. 

See  "Carriers,"  SI  3-10;  "CorporaUons,"  S§  6, 
&_9;  "Executors  and  Administrators,"  |  4; 
"Husband  and  Wife"  S  2;  "Infants,"  S  2; 
'Master  and  Servant,*'  i  12 ;  "Municipal  Cor- 
poratiimB,"  8  U;  "Partnership,"  I  S ;  "Prin- 
SptlandAlenCIS;  "States,^*  fl ;  **8treet 
Railroads,"!  1. 

Attorney,  see  "Attorney  and  Client,"  f  1. 
Foreign  corporations,  see  "Corporations,"  |  0. 
Stockholders,  see  "Corporations."  I  4. 
Tmitee  lot  bankruptcy,  see  "Bankruptcy,*'  |  1. 

Actioni  rtlaimg  to  particular  $pecie»  of  prop- 
erty or  eatatei. 
G<Ni>orat«  stock,  aee  "Corporations,"  {  8. 

Particular  oautM  or  grounds  of  action. 

See  "Account  Stated";  "Assault  and  Battery," 
1 1;  "Bills  and  Motes,"  (3;  "False  Imprison- 
ment," i  1;  "Guaranty,"  S  2;  "Insurance," 
ft  ^  9;  "Libel  and  Slander,"  i  3;  "Money 
Lent":  "Negligence,"  1 4:  "Trespass":  "Tro- 
ver and  Conversion,"  S  1 ;  "Work  and  Labor." 

Bond  of  assignee  for  benefit  of  creditors,  see 
"Assignments  for  Benefit  of  Creditors,"  |  1. 

Breech  of  contract,  see  "Contracts,"  U  %  6; 
"Sales,"  H  6.  7. 

Breach  of  contract  with  dty.  see  "Municipal 
derations,"  |  7. 

Breach  of  warranty,  see  "Sales,"  I  7. 

Broker's  commissions,  see  "Brokers,"  |  3. 

Death  caused  by  operation  of  railroads,  see 
"BaUroadB,"  |  S. 

Death  of  servant,  see  '^faster  and  Servant,"  ifi 
10-12. 

Discharge  from  employment,  see  "Maater  and 

Servant,"  8  1. 
Blectrid^  furnished,  see  "Blectricity." 
Failure  <n  carrier  to  deliver  gooda  as  z«qalred 

by  contract,  see  "Carriers,"  |  8. 
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Injuries  from  fire  caused  by  operatioa  of  raO- 

road,  see  "Bailroads,"  «  3. 
Loss  of  or  injury  to  passeoigers'  effects,  see 

"Carriers,"  |  la 
Loes  of  or  injuries  to  diipment.  see  "Garners." 
S  8. 

Negligent  or  wrongful  use  of  dtj  streets,  see 

"Municipal  Corporations,"  |  9. 
Penaltir  for  violation  of  regulations  hjr  carrier, 

see  ''Carriers,"  f  1. 
Personal  injuries,  see  "Carriers,"  }  6 ;  "Electric- 
ity" ;  "Landlord  and  Tenant,"  I  8:  "Master 
and  Servant,"  U  9-11;  "Municipal  Corpon- 
tiona,"  H  12,  13;  "Rallnwds,"  fS;  "Street 
Railroads,"  |  1. 
Price  of  goods,  see  '^ea.*'  |  9. 
Recovery  of  assesBmenta  on  corporate  stock,  aee 

"Corporations."  5  8. 
RecoveiT  of  benefits,  aee  "Benefidal  Aaaocia- 
tiona.'' 

Recovery  of  land  sold  by  vendor,  see  "Voidor 
and  Purdwaer,'*  |  5. 

Recovery  of  money  collected  by  attorney,  see 

"Attorney  and  Client,"  I  1. 
Recovery  of  price  paid  for  land,  eee  "Vendor 

and  Purchaser,"  i  6. 
Rent,  see  "Landlord  and  Tenant,"  t  4. 
Services,  see  "Master  and  Servant,'  I  2;  " 

and  Lalwr." 
Wages,  see  "Master  and  Servaitt,"  f  2. 


Work 


Particular  form*  of  aeOou. 

See  "Ejectment^ ;  "Trover  and  Conversion.*' 

Particular  formt  of  tpedal  relief. 

See  "Divorce" :   "Injunction";  "Interpleader": 

"Partition,"  k  1 ;  'HJuieting  TiUe";  "Specitic 

Performance.'' 
Alimony,  see  "Divorce,"  <  2. 
Construction  of  will,  see  "WUIa,"  f  (L 
Determination  of  adverse  daima  to  real  propw- 

ty,  see  "Quieting  TiUe." 
Dissolution  of  corporaticma,  sA  "Corpwations." 

f  S. 

Enforcement  of  attorney's  lien,  see  "Attorney 
and  Client,"  I  2. 

Enforcement  of  vendor's  lien,  see  "Vendor  and 
Parchaser,"  {  5. 

BBUblishment  of  will,  see  "Wills."  |  4. 

Foreclosure  of  mortgage,  see  "Chattel  Mort- 
gages," I  2:  "Mortgages."  i  4. 

Removal  of  cloud  on  title,  aee  "Quietlna  Title." 

Setting  aside  fraudulent  convaTanoe,  aea^aod- 
nlent  Cwveyancea,"  H  %  8. 

ParHeular  prooeedingt  in  aetiotu. 

See  "Costs";  "Damages";  "Depositions":  "Dis- 
missal and  Nonsuit" ;  "Bviaence" ;  Execo- 
tion";  "Judgm«it";  "Jury";  "Limitation  <tf 
Actions":  "Motions";  "Parties";  "Plead- 
ing"; "Process";  "Reference";  "Stlpnla- 
tions";  "Trial";  "Venue." 

Bill  of  partlcntars,  see  "Pleading,"  |  & 

Default,  see  "Judgment."  i  2, 

Nonsuit,  see  'rTrial,"  f  8. 

Notice  of  actiwi,  aee  '^ProeeH,*'  I  L 

Parttewlsr  nmediec  in  or  incident  to  aetiona. 
See  "Arrest."  |  1 ;  "AtUchment" ;  "Bail,"  I  1 : 
"Diacoveo":  "Oamlahmene' ;  "lAjunction" ; 
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"RteOm'*;    *'8et-Off  and  Oonnterdatm" ; 

Notioe  of  pendens  of  action,  om  "IM  Pandens. 
Star  ai  proceedlaca,  aae  "Appeal,"  I  4. 

JVoomMv*  im  «Mr«(«0  of  tpeoM  or  limitei 

jHriMHoHOM. 

Courts  of  limited  juriadiction  in  general,  see 

"CoQrta,"  I  2. 
Criminal  proaecatiouB,  see  "Criminal  Law." 
Salta  In  eauitr.  see  "Eqaity." 

Bovteir  of  prooeedmgB. 
Sea  "Appeal";  **Certi<wari" ;  "New  TriaL" 

I  1.  XTmtvre  and  fom. 

*Wh«re  a  breach  of  contract  ia  permeated  with 
tort,  the  injured  peraon  maj  waire  the  contract, 
«Dd  nearer  in  twt^Dreaeer  Mercantile  Trnat 
Co.  (Snp.)  677. 

Under  Code  GIt.  Proc.  I  8389,  a  complaiat 
AeM  improperly  dismiased  on  the  ground  plain- 
tiff should  nave  sued  for  breach  of  contract,  in- 
jBtead  of  for  money  had  and  ncalTed.— tl^dall 
V.  Beatty  (Sup.)  697. 

I  S.  JolBder.    apllttias,  o»BartM»tioM» 
mad  aeraruoe. 

*A  caoae  of  action  cannot  be  apUt  op  and  a 
separate  action  brought  <m  eadi  part— Maascb 
T.  Graoer  (Sop.)  54. 

A  oomplaint  for  conapiracy  held  to  show  m 
«ansa  of  action  for  conspiracy,  and  to  set  forth 
overt  acta  cwwtitntinf  separate  torta  which 
«onld  not  be  united  in  one  complaintr-Biid  t. 
Fort  (8npu)  2S2. 

Whoe  serml  riparian  ownen  nnlte  in  an 
action  againat  aewal  defendanta  to  restrain 
them  from  maintaining  bridges  so  as  to  flood 
plaintiffs*  lands,  and  for  damages  for  the  in- 
Jury  that  haa  already  resulted  therefmut  it  la 
A  misjoinder  of  parties,  orecluding  recovery.— 
Burghen  t.  Erie  R.  C!o.  (Sup.)  811. 

*Where  the  plaintiffs  were  different  and  two 
separate  causes  of  action  existed,  an  order  con- 
solidating the  actions  and  tranaferring  them  to 
the  Supreme  Court  Aetd  unaotborized  by  Code 
Ot.  Proc  S  817.-Miller  v.  Baillard  (Sup.)  973. 

$  8.  CfmuBoneamentt    proaaowtlon,  amd 
tarmimatlon. 

While  a  stay  should  not  ordinarily  be  grant- 
ed for  a  longer  period  that  applied  for,  an  ex- 
tenaion  of  a  ati^  held  proper  in  view  of  cer- 
tain <drcamstances.— Decaunlle  Automobile  Co. 
T.  Metropolitan  Bank  (Sup.)  1027. 

ADJOINING  LANDOWNERS. 

At  common  law  an  adjoining  owner  waa  only 
«ntitled  to  lateral  support  in  case  his  lands 
had  remained  in  their  natural  state,  and  the 
cohesivenesa  of  the  soil  bad  not  been  disturbed 
by  excavations  or  structures  thereon.— New 
York  Steam  Co.  v.  FimndaUon  Co.  (Sup.)  84. 

^At  common  law  the  owner  of  landa  mi  whldi 
there  are  no  buUdinga  or  otlier  anperatroetured 
is  entitled  to  lateral  support  from  the  landa  of 
his  neighbor.— Village  w  Haverstraw  v.  Ei^r- 
son  (Sup.)  006. 


ADJUDICATION. 

Of  conrts  in  general,  aee  "Gonrts,"  (  1. 
Operation  and  ^ect  of  former  adjndieatim,  aee 
^•Judgment,"  Si  6,  7. 

ADJUSTMENT. 

Of  iMs  within  tnaannoe  policr,  aee  "Inannmoe," 

ADMINISTRATION. 

Of  estate  of  decedent,  sea  **ElzeeatotB  and  Ad- 

minlatratora." 
Of  trnat  property,  see  Traats,'*  |  & 


ADMIRALTY. 


See  "Shipping." 

ADMISSIONS. 

As  evidence  in  civil  actions,  see  "Evidence,**  f  3. 
In  pleading,  see  "Pleading,^  |  S. 

ADULTERY. 

Aa  ground  ft>r  divorce,  aee  "Divorce,**  I  1. 


ADVANCES. 

tenant,  see  "Lai 

ADVERSE  CLAIM. 


By  landlwd  to  tenant,  see  "Landlord  and  Ten- 
ant," I  4. 


To  real  iwopnty,  see  "Qntotlag  Title.** 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actiona." 

S  1.  Katue  and  veqwlsltoa. 

Possession  under  a  tax  lease  la  not  adverse 
to  the  real  owner  of  the  prop«ty<^-Obermeyer 
V.  Behn  (Sop.)  280. 

Title  by  prescription  to  easements  of  abutting 
owners  appropriated  by  elevated  railroads  may 
be  obtained  by  adverse  possession  for  20  years. 
— Muller  V.  MaohatUn  By.  Co.  (8iq>.)  862. 

*Aq  adverse  poasesslon  commencing  In  the 
lifetime  of  the  ancestor  continues  to  run  against 
the  heir,  though  be  was  an  infant  when  bis 
right  to  ane  to  recover  poaseaaion  commenced.— 
Huller  V.  Manhattan  By.  Co.  (Bop.)  SBSt. 

ADVERTISEMENT. 

Poblicatlcm  of  proceaa,  aee  "Process,"  |  1. 

AFFIDAVITS. 

See-  "Depositions." 

Particular  prooeedinfft  or  purpotet. 
See  "Arrest,"  8  1 ;  "Attachment,"  S  1 ;  "Discov- 
ery," §  1 ;  "Mandamus,"  9  3. 
To  foreclose  mortgage,  see  "Mortgages,"  i  4. 
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AFTER-ACQUIRED  PROPERTY. 

DiBpositioh  of  by  wUU  tee  "WUla,"  |  6. 

AGENCY. 

See  "Principal  and  AgeoL" 

AGGRAVATION. 

Of  damages,  see  "Damages,"  |  L 


AGREED  CASE. 

ctmtroTeny  to  conr 
rereray.** 

AGREEMENT. 


Sabmisalon  of  ctmtroTeny  to  court,  we  "Snbrnls- 
sion  oi  Gontrereray.** 


Se«  "Contncta." 

ALIENATION. 

SnspensioD  of  power  of  alienation  of  property, 
see 'Terpetulties." 

ALIMONY. 

See  "Divorce,"  f  2. 

AMENDMENT. 

Of  particular  actt,  imitmmenit,  or  procmUnff*. 
By-laws  of  ben^cial  assodaticm,  see  "Beneficial 

ABSociatiooB." 

Notice  of  appeal,  see  "Appeal,"  |  8. 

Pleading,  aee  "PleadinK,'^  §  6. 

Pleading  in  condemnation  proceeding,  see  "Em- 
inent Domain,"  8  3. 

I^eadlng  pending  reference,  see  "Befwence,"  1 2. 

AMUSEMENTS. 

Sm  'Tnwaters  and  SbowB." 

ANIMALS. 

See  "Game." 

Introduction  of  animals  in  evidence  to  determine 
identity,  see  "Evidence,"  \  2. 

'Trespass  does  not  tie  merely  because  one's 
dog  wanders  opon  another's  premises :  at  Itfast 
when  not  accompanied  by  tbe  owner.— Bucbanan 
V.  Stout  (Sup.)  38. 

ANNULMENT. 

Of  decree  of  divorce,  see  "Divorce,"  1 1* 

ANSWER. 

In  pleading,  see  "Pleading."  1 3. 


APPEAL 


See  "Certiorari" ;  "New  TriaL" 

Agpellate  Jurisdictlmi  (rf  particular  courtH,  set 

Oost^^aM  "^twts,"  i  2. 

From  municipal  court,  see  "Gourta,"  |  2L 

Review  in  special  proceedingt. 
See  "Contempt,"  i  2  ;  "Mandamua,"  i  3. 
Electkm  contest,  see  "EHectloniL**  |  4. 
Probate  mnoe^imgs,  see  *'W1]1«,"  1 4. 

Ret»ev>  of  criminal  proweationa. 
See  "Criminal  Law,"  |  $. 

I  1.  Deelslou  nrlswablo. 

Entry  of  formal  order  denying  judgsMnt  on 
special  findings  held  unwarranted  in  view  of 
Code  Civ.  Proc.  |  1187,  providing  that  special 
verdictB  form  part  of  the  record. — Civetti  v. 
American  Hatters*     Furriers'  Corp.  (Sap.)  663. 

Ao  order  dismissing  for  inanfflcient  erldeiKv 
an  application  to  annul  a  decree  dlToice  heU 
appealable,    notwitbstanding  a   provision  for 

leave  to  renew  on  further  evidence. — Lake  v. 
Lake  (Sup.)  804. 

*No  appeal  lias  from  a  judgment  hy  default. 
— Kieley  t.  Reinbar^  (Sap.)  1012. 

I  ft.   Praaantatloii   and    raaerratloa  la 
lower  mrart  of  Krovada  of  nwlaw. 

Though  incompetent  testimony  was  not  object- 
ed to,  nor  exception  taken  to  ito  admission,  if 
tbe  question  was  raiaed  on  motion  for  new  trisL 
it  may  be  reviewed  on  appeal.— Salmon  v.  M. 
B.  Btasier  Mfg.  Co.  (Sap.)  44& 

•Under  Code  CIt.  Proe.  f  M3.  In  a  caae  tried 
wHbout  a  jury,  no  exception  to  findings  fa  neces* 
sary  to  enable  tbe  Appellate  Division  to  reriew 
them.— Witte  t.  Koemer  (Sup.)  560. 

*A  motion  by  plaintiff  during  trial  to  with- 
draw a  juror  and  for  leave  to  amend  shoold  b' 

S ranted  only  on  payment  of  taxable  coats  and 
isbnrsements.— Box  Board  ft  Lining  Oo.  t.  John 
H.  Wiemers  (Snp.)  662. 

«The  objection  of  nonjoinder  of  a  party  de- 
fendant raised  for  tbe  first  time  on  appeal  wiO 
be  deemed  walTcd.— Banman  T.  Ktuui  (Sup.) 

773. 

*In  a  suit  against  partners  on  a  gnarantT. 
objections  held  not  available  when  first  mad* 

00  appeal.— Adier  v.  Miles  (Sup.)  1011. 

1  3.    Requisites    sad    proeeedinga  Cor 

traaster  of  oanse. 

"Service  of  a  copy  of  a  judgment  not  signed 
by  the  clerk  is  insofflelent  to  limit  tbe  time  to 
a^al  tberefrom^Slater  v.  Grannemann  (Snp.) 

Discrepancy  In  spelling  plaintiff's  name  ia 
the  Judgment  and  order  held  not  to  Invalidate 
tbe  service  of  the  copy  of  the  Juj^ment  and 
order.— Gersman  v.  Levy  (Sup.)  1107. 

That  notice  of  entry  of  judgment  ia  parti? 
writtpii  and  pai'iy  printed  is  no  objecticm  to 
its  sufficiency.— Uersman  v.  Levy  (Sup.)  IIOT. 

An  undertaking  on  appeal  stating  that  "ap- 
pellants, feeling  aggrieved  tberebyf.  intend  to  ap- 


'Poiat  aaactatod.  sjUatas. 


Digitized  by  Google 


INDBZ. 


1157 


paal  tharefKHn,"  canaot  be  deemed  an  Informal 
notice  of  appeal,  so  as  to  allow  ai>p«Uant  to 
amend  it  as  each  nnnc  pro  time  after  time  for 
civing  sucli  notice  bas  passed.— Oeisman  t.  Ijevy 
(Sup.)  1107. 

A  notice  of  entry  of  Jud^meot  served  by 
plaintiff  in  violation  of  a  stay  of  proeedinga 
win  not  limit  the  time  tor  appeaL— Geman  t. 
Levy  (Olty  Ot)  1107. 

A  notice  of  entry  of  judgment  is  not  a  nullity 
because  a  part  of  the  notice  is  printed  and  a 
part  written.— Gersman  v.  Levy  (City  Ct.)  1107. 

A  notice  of  entry  of  judgment  is  not  a  nullity 
On  account  of  toe  misspelling  of  plaintifTa 
name  by  adding  an  additioQal  ^'n"  to  the  Bur- 
name.— Gersman  T.  Levy  (City  Ct)  1107. 

I  4.   SmpenedMW  or  atej  of  proeeedlncs. 

Under  Const,  art.  6,  |  R,  and  Code  Civ.  Proc. 
U  1310,  1S4S,  1844,  3lS,  3102,  3104.  a  Spe- 
'Cial  Tenn  of  the  Supreme  Court  has  no  pow- 
er to  stay  npon  motion  a  judgment  regularly 
entered  in  the  city  court  and  affirmed  by  the 
Appellate  Term;  the  judgment  of  affirmance 
bavins  been  entered  in  the  City  Ooart— Stern 
T.  Barrett  Gbemical  Co.  (Sup.)  811. 

I  6.  H— »d  amd  pvoMedlasa  m«t  Is  >m- 

ovd. 

*Error  In  excluding  a  letter  on  trial  may  not 
be  considered  on  appeal,  where  neither  the  let- 
ter nor  any  exception  to  ito  exclusion  appears 
in  the  record.— Bieser  v.  (3alvert  Const  Co. 
<Snp.)  747. 

In  a  proceeding  to  determine  and  enforce  an 
•ttwney's  lien  under  Code  Civ.  Proc.  §  66.  the 
oourt  on  appeal  will  review  an  order  coufirmintc 
a  referee's  report,  although  no  case  was  made 
or  aception  taken.  Ode  Civ.  Proc.  |  097,  not 
applying  to  qiecial  proceedings.— Sullivan  v.  Mc- 
<;ann  (Snp.)  909;  In  re  Fmc,  Id. 

*Tbe  <9inion  of  the  justice  of  the  Honicipal 
Court  in  a  ease  ia  not  such  part  of  the  record 
tbat  it  maj  be  nsed  to  reverse  an  apparently 
correct  jud^ent— Berlin  T.  Weir  (Snp.)  1063. 

S  6.    Hearing  and  rohearlac. 

*A  reargument  will  be  granted  by  the  Appel- 
late Divi^oa  when,  subaequent  to  judgment 
the  Court  of  Appeals  in  another  cause  has  tak- 
en a  directly  opposite  view  of  the  same  ques- 
tion of  law.— Portland  Co.  v.  Hall  &  Grant 
Const  Oo.  (Sop.)  821. 

i  7.  Berlew. 

*0n  appeal  from  a  judgment  diemissing  the 
complaint,  plaintiff's  evidence  is  entitled  to  the 
nuMt  favorable  interpretation.— E.  B.  Goistan- 
tine  Mfg.  Co.  v.  Reynolds  (Sup.)  36. 

On  appeal  from  an  order  granting  a  prelimi- 
nary injunction  restraining  the  execntion  of  a 
<:ontract  to  transfer  the  property  of  a  railroad 
corporation  to  another  company  for  no  substan- 
tial consideration,  the  court  could  not  consider 
an  offer  of  the  purchasing  company  to  stipulate 
in  the  alternative  to  furnish  conaidemtions  for 
the  purchase  other  than  those  spetiGed  In  the 
contract.- Robinson  v.  New  York  &  P.  C.  R. 
Go.  (Sup.)  01. 


*PoUt  auMtatad.  Saa  ajllabaa. 


A  finding  tkat  an  attorney*!  contract  lor  fees 
was  lawful  cannot  be  reviewed  where  the  only 

evidence  against  it  was  a  hypothetical  qnestion 
not  embraciug  all  the  services. — Morehoiise  v. 
Brooklyn  Heights  R.  Co.  (Sup.)  lS2. 

*  Under  the  express  provisions  of  Code  Civ. 
Proc.  S  2580,  on  appeal  from  a  surrogate's  deci- 
sion on  the  facts,  the  Appellate  CJourt  has  the 
same  power  to  determine  uie  facts  that  the  sur- 
^^te  possessed.— In  re  Campbell's  Estate  (Sup.) 

*Error  In  admitting  testimony  defendant's 
president  la  a  former  case  between  other  parties 
held  not  cured  by  calling  him  in  the  present  case. 
—Arnold  v.  Rockland  I^ke  Trap  Bock  Oo. 

(Sup.)  296. 

Under  the  record,  held,  it  could  not  be  pre- 
sumed that  a  horse,  which  it  appears  was  in- 
spected by  the  court,  was  properly  introduced 
in  evidence.— Bender  v.  Appelbaum  (Sup.)  818. 

*The  complaint  and  findings  warranting  the 
judgment,  held,  that  giving  a  wrong  reastw 
therefor  is  not  ground  for  reversal.- Taylor  v. 
Thomas  (Sup.)  454. 

Where,  at  the  close  of  plaintitTs  case,  defend- 
ant moved  to  dismiss,  which  motion  was  grant- 
ed, but  later  the  court  made  a  detHslon  con- 
taining findings  of  fact  the  dedaion  will  be 
treated  as  on  the  facta^^-Conover  v.  Palmer 
(Sop.)  480. 

*On  appeal  from  a  judgment  dismissing  the 
complaint  at  the  close  of  plaintiff's  case,  the 
evidence  was  entitled,  not  only  to  belief,  but  to 
all  favorable  inferences  tbat  might  reasonably 
be  drawn  therefrom.— Feingold  t.  New  Ton 
Oity  By.  Go.  (Sup.)  500. 

*An  order  of  the  Appellate  Division  reversing 
on  exception  a  judgment  on  a  trial  by  the  court 
is  presumed  to  be  a  reversal  on  tbe  law  only 
ana  is  reviewable  by  the  Court  of  Appeals,  un- 
less the  reversal  certifies  that  it  is  oath  on  the 
law  and  the  facta.— Dnryea  v.  Zimmerman  (Snp.) 
548. 

•Under  Const,  art  6,  {  0,  and  Code  Civ.  Proc. 
{  100  et  ae^.,  the  Court  of  Appeals  held  with- 
out jurisdiction  of  an  appeal  from  an  order  of 
reversal  of  the  Appellate  Division  of  a  judg- 
ment and  order  of  the  trial  court  on  the  min- 
otes  denying  a  motion  for  a  new  trial,  unless  it 
appeatB  that  the  order  ot  reversal  affirmed  on 
the  facts,  and  hence  an  amendment  thereto  re- 
citing that  the  reversal  was  "upon  questions 
of  law  only"  would  not  rive  the  Court  of  Ap- 
peals jnii^ction  and  will  be  refused.— Dniyea 
v.  Zimmerman  (Snp.)  648. 

Where  notice  of  trial  was  served  by  both  par- 
ties, it  would  be  presumed  that  the  case  was 
placed  on  the  calendar  as  of  the  date  of  issue 
joined  as  required  by  Code  Civ.  Proc.  {  977.— 
Schwarts  v.  Intenirban  St.  By.  Co.  (Sap.)  651. 

*In  an  action  tor  damages  to  a  pleasure  auto- 
mobile, admission  of  evidence  as  to  ito  usable 
value  while  it  was  being  repaired  was  not  prej- 
udicial where  the  jury  found  for  defendant.— 
Renault  v.  Simpson  Crawford  Co.  (Sup.)  700. 

Where  the  defendant  offered  no  evidence,  tiie 
plaintiff,  on  appeal  from  a  judgment  in  his 
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favor.  It  entitled  to  have  his  eridence  oonrid- 
ered  in  the  tight  moat  favorable  to  him. — B tub- 
ley  T.  Alliaon  Realty  Oo.  (Snp.)  759. 

An  appeal  from  an  order  adopting  the  report 
of  a  referee  brings  before  the  Appellate  Term 
the  decision  of  tm  Special  Term  on  facts  and 
law,  and  the  Appellate  DtvlBion  moBt  correct  any 
error,  and  grant  the  proper  relief.— Snllivan  t. 
McGann  (Sup.)  909 ;  In  re  Fox,  Id. 

*A  decision  on  appeal  that  decrees  of  the 
Surrogate's  Court,  settling  the  accounts  ot  the 
trustees  under  a  will,  preclude  all  the  parties 
from  questioning  the  diaposition  of  surpluB  in- 
come by  anch  decree,  controls  In  an  appeal  from 
an  order  confinnlng  the  referee's  report  In  pro- 
ceedings to  enforce  an  attorney's  lien  for  com- 
pensation for  bringing  an  action  to  determine 
the  validity  of  the  will  as  to  accumulation  of 
auch  surplus  income  on  behalf  of  clients  who 
were  parties  to  the  original  accounting. — Sulli- 
van V.  McCann  (Snp.)  900 ;  In  re  Fox,  Id. 

•The  qaestion  of  terms  imposed  on  amend- 
ment to  pleading  affects  a  substantial  tUibU  and 
is  sabject  to  review,  although  permittiiig  amend- 
ments is  in  the  discretion  of  the  court. — Rosen- 
berg V.  Felering  (Sup.)  941. 

*The  decision  of  the  trial  conrt  on  an  issue 
involving  credibility  of  witnesses  must  be  deem- 
ed correct— Stanley  Court  Realty  &  Construc- 
tion Go.  T.  Ballard  (Sap.)  973. 

*Where,  in  an  action  for  damaging  a  mg  in 
cleaning  it.  there  was  a  conflict  In  evidence,  to 
accept  finding  for  plaintiff  held  not  enw.— Bw- 
riman  v-  Tashjian  (Sup.)  1000. 

*Finding8  on  conflicting  evidence  will  not  be 
disturbed  on  appeal. — Reilly  v.  McKeefrey 
(Sup.)  1011. 

*An  appeal  from  the  Judgment  alone  presents 
for  review  only  questions  of  law  arising  upon 
exceptions  taken  during  tbe  trial,  and  Is,  in 
effect,  a  waiver  of  any  fordier  review  of  the 

5uesttons  of  fact— Oulan  t.  O'tarry  (Snp.) 
024. 

DO  appeal  is  taken  from  an  order 
denying  a  motion  for  a  new  trial,  the  weight 
of  the  evidence  cannot  be  reviewed  on  appeial. 
-Gillan  T.  OXany  (Snp.)  1024. 

In  an  action  on  a  contract  for  money,  plain- 
tiff, on  appeal,  held  entitled  to  the  benefit  of  a 
special  verdict,  as  provided  by  Code  Civ.  Proc 
i  1187.— Gauae  r.  Conumnwealtlk  Tniet  Co.  of 
New  York  (Sop.)  1080. 
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*In  an  action  against  three  joint  tort-feaeots, 
confusion  of  issues  as  to  respective  liabilities 
held  to  entitle  defendants  to  reversal  and  new 
trial.— Draper  r.  Interborough  Ba^  Tnnrit 

Co.  (Sup.)  691. 

Plaintiff  Aeld  not  entitled  to  amend  a  count  on 
a  contract  held  void  on  appeal  for  indefinite- 
ness,  in  order  to  enable  him  to  change  him  tee- 
tlmony  and  recover  on  a  definite  contract.— 
Bluemner  v.  Garvin  (Sup.)  791. 

Plaintiff  held  entitled  to  amend  a  complaint 
for  services  rendered  by  an  additional  count 
baaed  apon  contract  and  Including  anch  aerv- 
ices;  but  embracing,  also,  other  items  of  dam- 
age.—Bluemner  V.  Garvin  (Sup.)  791. 

•Judgment  for  plaintiff  having  been  reversed 
on  the  ground  of  a  defect  In  the  complaint.  heU^ 
that  an  amendment  vrss  properly  permitted  on 
remand.~RoBenberg  v.  Felering  (Sup.)  941. 

On  appeal  from  an  order  granting  an  injonc- 
tlon  pendente  lite,  held,  that  tbe  onier  woald 
not  be  affirmed  for  the  purpose  of  premrinic 
tbe  status  quo.— Colby  v.  Equitable  Trust  Go. 
of  New  York  (Sup.)  97& 


I  8.   Determination  and  dlspoaitloB  of 
eanse. 

•Where  an  action  Is  tried  before  the  handing 
down  of  opinions  in  other  cases,  the  law  of 
which  would  illumine  the  case  already  tried,  the 
appellate  court  will,  on  api>eal  from  such  case, 
reverse  and  remand  for  a  new  trlaL—Demby  v. 
New  York  City  Ry.  Co.  (Sup.)  656. 

•In  an  action  against  joint  tort-feasors,  in 
which  the  jury  rendered  a  general  verdict  against 
all  on  the  theory  that  tbey  were  jointly  liable, 
a  reversal  as  to  one  of  defendants  does  not  re- 
quire a  reversal  as  to  all.— Draper  v.  Inter- 
boroogh  BapM  Transit  Co.  (Sup.)  e&L 


APPELLATE  DIVISION. 

See  "Appeal."  H  2,  «;  *'Gourts,"  1  S. 

APPLIANCES. 

Liability  of  employer  ttx  dtfecta  see  "llaster  and 
Servant,"  f  £ 

APPLICATION. 

For  divorce,  eee  "Divorce,"  1 1. 

For  examination  of  party  before  trial,  eee  *T>is- 

covery,"  {  1. 

APPOINTMENT. 

Of  dty  oflker.  aee  "Municipal  Gorpomtimu.* 

Of  clerk  of  court,  see  "Clerks  of  Courto." 
Of  executor  or  administrator,  see  "Sxecntors 
and  AdminlstrEtors,"  f  2. 

APPRAISAL 

Of  corporate  property,  see  "Corporattons^**  |  4. 
Of  land  by  city  officers,  see  "Mnnfdpal  Oi«po- 

rations,"^}  Q. 

APPROPRIATION. 

Of  water  rights  in  general,  see  "Wateia  and  Wa- 
ter Coursea,"  f  1. 

ARBITRATION  AND  AWARD. 

See  "Reference"  ;  "Submission  of  Controveny." 
Joinder  of  parties  in  actl(m  to  set  aside  award, 
see  "Parties,"  i  1.  ^ 


•Polat  awwtated.  See  aTUabna. 
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ARGUMENT  OF  COUNSEL 

In  dril  acttooB,  see  "Trial/*  §  2. 

ARREST. 

See  "BaM.'* 

Illegal  arrest,  Me  "False  Imprisonment.*' 

«  1.    la  elTU  Mtloma. 

An  affidavit  on  wbidi  an  order  of  arrest  was 
granted  held  a  nalll^.— Manlscalco  t.  Slamo- 
wits  (Sup.)  65. 

*Under  Code  CHv.  Proe.  |  668,  where  a  motion 
to  vacate  an  order  of  arrest  was  made  on  the 
papers  on  which  the  order  was  granteiL  new 
amdavits  of  plaintiff  could  not  be  read  id  op- 
positlon^MaiUscalco      Slamowita  (Sup.)  65. 

*nnder  Code  Gy.  Proc.  §  568,  certain  affi- 
davits of  plaintiff  held  not  competent  to  be  read 
■n  opposition  to  a  motion  to  vacate  an  order  for 
arrest.~Mani8calco  v.  Slamowits  (Sap.)  65. 

ASSAULT  AND  BATTERY. 

Change  of  venue  in  action  tor  assault,  see  "Val- 
ue/' 1  2. 

Liability  of  carrier  for  assanlt  oa  passengsr,  aes 

"Oarrlers,"  H  6.  8. 

S  1.   OItU  llabUl^. 

Where  plaintiff,  while  Blttmg  near  an  nn- 
gnarded  cellarwar,  was  kicked  b;  defendant, 
and  caused  to  fall  into  the  odlar,  his  caose  of 
action.  If  anj,  was  tax  assault.— Miller  t.  Bahm- 
mnller  (Sny.)  924. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 

use,  see  "Eminent  Domain,   I  3. 
Of  damages,  see  "Damages,"  I  4. 
On  »tot±  of  corporation,  see  "Corporations.**  S  3. 

ASSIGNMENT  OF  ERRORS. 

See  "Bankmptcy.*'  I  1. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignments  for 
Benefit  of  Creditors." 

Frand  as  to  creditors,  see  "Fraudulent  Convey- 
ances." 

In  bankruptcy,  see  "Banlcruptcy/'  |  1. 

Tranufen  of  particular  tpeoiet  of  property, 
right),  or  inttrument*. 

Gorporate  shares,  see  "Cwporationi,"  1 8. 
InsnranM  policy,  see  "Insurance,"  I  4. 

I  1.  Bs«vlsltM  mmA  wmSUttr. 

*An  order  on  an  employer  to  pay  to  a  tiilrd 

person  a  specified  part  of  a  weekly  salaiy  until 
a  deeigDated  amount  had  been  paid  held  a  mere 
direction,  revocable  at  the  will  of  the  empIoyA. 
— Sobrelber  v.  Keller  Mechanical  Engraviiv  Co. 
(SupO  658. 


ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

I  1.  IteUUties  OH  aaslcBSM*  bomds. 

Where  bankruptcy  proceedings  were  institnted 
after  an  assignment  for  the  benefit  of  creditors, 
the  assignee  was  entitled  to  account  in  the  bank- 
ruptcy court,  so  as  to  render  the  surety  liable 
for  the  as>ignee*s  tailnre  to  perform  the  judg- 
ment ,on  the  accounting.— Cohen  v.  American 
Surety  Co.  of  New  York  (Sap.)  385. 

A  trustee  in  bankruptcy  bavInK  obtained  leave 
under  Laws  1877.  p.  545,  c  466,  «  9,  held  en- 
titled to  sue  on  toe  Ixmd  of  an  assignee  for  the 
benefit  of  creditors  of  the  bankrupt  to  recover 
the  amount  found  due  on  an  accounting  by  such 
assignee  in  the  bankruptcy  court— Cohen  v. 
American  Surety  Co,  of  New  York  (Sup.)  385. 

ASSOCIATIONS. 

See  "Benefidal  Associations" ;  "Joint  Stock 
Companies";  "Trade  Unions." 

Mandamus  to,  see  "Mandamus.**  |  2. 

Mutual  benefit  insurance  asBodatkms,  see  "In- 
surance," fi  9. 


ASSUMPSIT,  ACTION  OF. 

stated";  "Money! 

ASSUMPTION. 


See  "Account  stated";  "Money  Lent" ;  "Work 
and  Labor.*' 


Of  risk  by  employ^  see  "Master  and  Servant,'* 


n  risk  by 
11  7, 


ATTACHMENT. 

See  ■*]lhcecutlon":  "Garnishment." 

i  1.  PvooeedlmsB  to  pnmws. 

*nnder  Code  Civ.  Proc.  i  636,  an  attachment 
affidavit,  failing  to  aver  that  the  amount  claim- 
ed was  due  "over  and  above  all  counterclalmsb" 
J^Id  fatally  defective.— McQinley  t.  OUdersleevc 
(Sup.)  888. 

I  2.  QbwAIbc,  MoatlMCt  dlssolntlOB,  ov 
abuidonmsat. 

On  an  application  to  vacate  an  attachment, 
affidavits  fteld  sufficient  to  show  that  defoidant 
was  a  fwelgn  corporation,  and  that  the  attadk- 
menta  were  properly  Issued  mi  that  grounds 
Pederson  Mbr.  Co.  Walter  Automobile  Oo. 
(Sup.)  886. 

Where  a  motion  to  set  aside  an  attachment 
was  made  on  affidavits,  the  court  could  consider 
additional  affidavits  on  the  return  of  the  order 
to  show  cause,  in  snniort  of  the  attachment.— 
Pederson  Mfg.  Ok  t.  Walter  Automobile  Go. 
(Sup.)  886. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  in 

dvll  actions,  see  "Trial,"  i  2. 
Attorneys  in  fact,  see  "Principal  and  Agent/* 


*P«Ut  MMtAtad.  sjllabns. 
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Allowance  of  counsel  fees  in  divorce  suit,  see 

"Divorce,"  I  2. 
Reference  in  anit  to  enforce  attorney's  lien,  see 

"Refermce,"  I  1. 

i  1.  Duties  and  UaliiUtles  of  attorney 
to  client. 

In  an  action  to  recover  costs  collected 
defendant  as  plaintiff's  attorney  In  a  caa&  cer- 
tain evidence  AcM  admissibie^-^^accia  v.  Isecke 
(Sup.)  542. 

I  ft.  ContpoBsatioii  and  Uem  of  attor- 
ney. 

An  attorney  having  a  contract  for  one-half  of 
the  recovery,  not  having  been  discharged  duz^ 
ing  the  litigation,  was  not  limited  to  a  recovery 
on  quantam  meruit.— Morehouse  Brooklyn 
Heights  R.  Co.  (Sup.)  152. 

*The  size  of  a  contingency  fee  does  not  of  it- 
self render  the  contract  unconscionable,  in  the 
absence  of  fraud  and  nndae  advantage.— More- 
house T.  Brooklyn  Height  R.  Go.  (Sup.)  152. 

*An  attorney  may  properly  demand  a  larger 
compensatiMi  for  his  services  where  his  fees  are 
contingent.— Morehouse  v.  Brooklyn  Heights  R. 
OowlSup.)  152. 

*The  costs  in  a  judgment  belong  to  the  client, 
and  not  to  the  attorney,  in  the  absence  of  an 
agreement  to  the  contrary. — Caccia  v.  Isecke 
(Sup.)  542. 

*In  the  absence  of  an  agreement  fixing  the  at- 
torney's compensation,  or  of  any  findinK  of  the 
value  of  his  services,  the  amount  of  tne  costs 
taxed  is  the  measure  of  his  compensatioo.— 
(^ccia  V.  Isecke  (Sup.)  542. 

A  contract  to  pay  a  certain  sum  or  percent- 
age to  an  attorney  as  cranpensation  for  his  legal 
services  held  not  to  prevent  the  attorney  from 
recovering  tils  disbursements  from  Us  client — 
Spence  v.  Bode  (Sup.)  593. 

An  attorney  bringing  action  under  an  agree- 
ment to  receive  as  compensation  a  certain  per- 
centage of  the  amount  recovered  hel4  entitled  to 
such  a  percentage  of  the  amount  which  bis 
clients  would  have  been  entitled  to,  had  they 
not  dismissed  the  action  before  trial.~Su)livan 
T.  McCann  (Sup.)  909 ;  In  re  Fox.  Id. 

In  proceedings  to  enforce  an  attorney's  lien 
for  services  in  an  action  to  compel  trustees  to 
pay  the  portion  of  surplus  income  to  which 
they  were  entitled,  which  action  was  dismissed 
by  his  clients,  an  order  should  be  made  that  pe- 
titioner has  a  lien  on  the  surplus  income  for 
the  amount  due  him  with  authority  to  take  nec- 
(■ssary  proceedings  to  enforce  the  lien, — Sullivan 
V.  McCann  (Sup.)  909 ;  In  re  Fox,  Id. 

Motion  by  attorneys  to  set  aside  satisfaction 
of  judgment  in  order  that  they  might  enforce 
their  lien  for  compensation  by  issue  of  execu- 
tion held  properly  denied.— In  re  Goodale  (Sup.) 
949. 

ATTORNEY  GENERAL 

Action  by  to  vacate  corpwate  charter,  see  "Cor^ 
porationi,"  1  S. 


AUTHORITY, 

Of  agent,  see  "Principal  and  Agent,"  {  3. 
Of  broker,  see  "Brokers,"  |  1. 
Of  t«nporary  administrator,  see  "Eixeculwi 
and  Administrators,"  {  2. 

AUTOMOBILES. 

Action  for  injuries  from  coilision  with  in  strt-'^t 
due  to  negligent  or  unlawful  use  thereof, 
"Municipal  Corporations,"  S  9. 
Damages  for  injuries  to.  see  "DamMsa,"  f  - 
License  to  use  streets,  see  "UeenseB.**  |  L 

BAGGAGE. 

Of  pasaengw.  see  "Carriers,"  |  9. 

BAIL 

Furnishing  fictitloas  bail  as  constltntbig  nm- 
tempt,  see  "Ontempt."  H  1»  3. 

}  1.   In  oItU  aotlons. 

Under  Code  Civ.  Proc.  |i  650,  661,  675, 
585,  one  arrested  in  a  civil  action  held  not  eo. 
titled  to  the  return  of  his  deposit  as  bail  on  the 
dismissal  of  the  complaint;  plaintiff  having  ap- 
pealed.—Allen  T.  O'Bryan  (SopO  838. 

BAILMENT. 

Particular  tpeeitm  of  baUmeitt;  and  hmiJmeaU 
incident  to  particular  occupation*. 

See  "Banks  and  Banking,"  |  2;  "Carriers," 
I  '8;  "Warehonsemen." 

BALLOTS. 

See  "Elections,"  (  2. 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors.** 

I  1.  Asatcanunt,   atelalstBatfoB,  and 
dlatrilmtlon  of  bankrapt*a  estate. 

A  t>ankrupt's  trustee  can  sue  on  the  bond  of 
the  bankrupt's  assignee  for  the  benefit  of  cred- 
itors to  recover  an  amount  found  doe  on  as 
accounting.— Cohen  v.  American  Surety  Go.  oi 
New  York  (Sup.)  885, 

A  claim  held  fixed  as  regard  amount  payaU^ 
within  Bankr.  Act  July  1,  1898,  c  541,  1  63s. 
30  Stat  662  [U.  S.  Comp.  St.  1901.  d.  3447], 
Bfl  to  provable  claims. — ^Phenix  Nat.  Bank  r. 
Waterbury  (Sup.)  391. 

A  debt  held  not  "absolutely  owing**  at  time 
of  filing  of  petition  in  bankruptcy  so  as  to  b« 
provable  under  Bankr.  Act  July  I,  1S98,  c.  541. 
S  63a,  30  Stat.  562  ru.  S.  Comp.  St.  1901.  p. 
3447].— Phenix  Nat  Bank  y.  Waterbury  (Snp.) 
391. 
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OauM  ot  action  od  aa  aapald  BobBcription  to 
ntock,  based  on  an  express  promise  to  pa;,  may 
be  enforced  at  the  eait  of  tbe  trustee  in  bank- 
rnptcy  of  the  corporatiOD. — Harrfai  t.  Wells 
fSiip.)  1078. 

S  S.    Bli^kta,  nmedlea»  aad  diaalwrBe  of 

*Where  a  judgtoent  creditor  bad  no  notice  of 
the  discharge  in  baDkmptcy,  and  the  schedule 
of  debts  did  not  tnithfolly  show  his  residence, 
as  required  by  bankrapfeey  act  (Act  Jnly  1, 1^8, 
c.  541,  80  Stat.  5M  tUTS.  Osmp.  St.  1901.  p. 
;-f418]),  Jkeld,  the  judgment  would  not  be  canceled 
of  record.— MnTpny  r.  Blnmenrekh  (Sop.)  176. 

Under  Bankr.  Act  July  1,  1898.  c.  541,  §  17, 
30  Stat.  5C0  [U.  S.  Comp.  StTlOOl.  p.  3428], 
ns  amended  in  1903  (Act  Feb.  5.  1908,  c.  487, 
§  5.  32  Stat.  798  [U.  S.  Comp.  St.  Supp.  1907, 
p.  1020]),  a  judgment  held  not  dischargea  by  the 
debtor's  discharge  in  bankruptcy. — Snepard  t. 
Morgan  (Sap.)  3i0. 

Judgment  in  action  to  recover  moneys  collect- 
ed as  rent  hetd  not  within  exception  of  section 
17  of  the  bankrupts  law  of  July  1,  1898  (30 
Stat.  550,  c.  541  [tJ.  8.  Comp.  SL  1901,  p. 
3428]!.— In  re  Benolt  CSnp.> 

In  order  to  bring  Judgment  within  exception 
of  Election  17  of  the  bankruptcy  law  of  July  1, 
1898  (30  Stat.  650,  c  541  [U.  S.  Comp.  St.  1901, 
p.  :Vi28]).  record  of  action  in  which  judgment 
was  rendered  held  required  to  show  that  fraud 
and  deceit  was  the  naramen  of  the  action.— In 
re  Benoit  (Sup.)  889. 


BANKS  AND  BANKING. 

Bank  as  bona  fide  purchaser  of  note,  see  "Bills 
and  Notes,"  |  1. 

DocnmentatT  oTtdence  in  action  by  bank,  see 
"ETldenee,^'  I  B. 

Stipulations  In  action  against  bank,  see  "Stip- 
ulations." 

I  1.  BanUac  eoryavatlaaa  aad  assoeia* 
tloma. 

A  bank  for  which  a  tempotary  receiver  had 
been  appointed  held  entitled  to  have  the  receiver 
discbareed,  and  to  be  permitted  to  resume  busi- 
ness.—People  v.  HamObm  Bank  of  New  York 
City  (Sup.)  461. 

i  S.   Fnnetloiis  and  deallnca. 

*In  an  action  by  a  bank  on  an  overdraft,  evi- 
dence held  to  sustain  a  judgment  for  plaintiff. 
—Hudson  Trust  Co.  v.  Chappelle  (Sup.)  1006. 

S  3.  National  banks. 

•Statement  of  liability  under  U.  S.  Rev.  St. 
i  5239  [U.  8.  Cotnn.  St.  1901,  p.  3515],  of  di- 
rectors ot  national  banks  for  false  reporL— 
Taylor  v.  Thomas  (Sup.)  464. 

§  4.  Loan,  trnat,  and  InToatment  oom- 
paniea. 

The  eiiactment  of  Banking  Law,  Laws  1895, 
p.  221,  c.  a  34-38,  authorizing  the  mer- 

ger of  truKt  companies,  is  a  valid  exercise  of 
wfiBlative  power  as  applied  to  specially  char- 
tered companies  exiating  at  the  time  of  its  enact- 


ment^-Cblhy  v.  Bqaitalde  Trust  Oo.  ot  New 
Tork  (Sopy  978. 

A  merger  of  specially  chartered  trust  compa- 
nies formed  before  the  enactment  of  sections 
34-38  of  the  banking  law  (Laws  188^  p.  1842, 
c.  689;  Laws  1895,  pp.  221-224,  c.  382,  as 
amended),  is  lawful. — Colby  T.  Equitable  Trmt 
Co.  of  New  Tork  (Sup.)  97B. 

BAR. 

Of  action  by  fwmer  adjndicatioa,  see  "Jndg* 

ment"  |  6. 
Pleas  in  bar,  see  "Pleading,"  |  3. 

BASTARDS. 

Foreign  judgment  in  bastardy  proceedings,  see 
"Judgment,"  |  8. 

Jurisdictim  of  munidpa]  court  of  bastardy  pro- 
ceedings, see  "Courts,"  |  2. 

BATTERY. 

See  "Assault  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

Interpleader  in  action  on  benefit  certificate,  see 

"Interpleader,"  |  1. 
Mutual  benefit  insurance  associations,  see  "In- 

surance,"  i  9. 

Amendment  of  a  by-law  of  a  voluntary  relief 
fund  held  reasonable,  and  aot  to  violat«  any 
right  of  a  member.— Hunt  v.  Northern  Cenc  Ry. 
Co.  (Sup.)  287. 

*Under  regulations  governing  a  voluntary  re- 
lief fond,  benefits  held  payable  to  a  memt>er  un- 
able to  labor  on  account  of  a  temporary  injury, 
or  who  is  unable  to  earn  a  livelihood'  in  an  em- 

Sloyment  suited  to  his  disabled  capacity,  where 
is  injury  is  pennanent.— Hunt  v.  Northern 
(3enL  Ky.  Co.  (Sup.)  267. 

In  an  action  for  benefits  onder  a  volantary 
relief  fund,  the  burden  htld  on  the  member  to 
show  that  tbe  decision  of  the  medical  examiner 
that  he  was  able  to  earn  a  livelihood,  approved 
by  the  superintendent  of  the  fund,  was  not  jnsti- 
fied.— Hunt  v.  Northern  Cent.  B.  Co.  (SnpJ  267. 

Where  by-laws  of  a  benevolent  association  pro- 
vide that  'this  society  shall  derive  its  income 
from  *  •  *  quarterly  dues,"  without  stating 
when  tin  dues  are  to  be  paid,  they  are  rayable 
at  the  end  of  the  quarter. — Harr  v.  Harlem 
Independent  Sick  &  Benevirient  Ase'n  (Sup.) 
1003. 

Under  the  evidence  and  the  by-laws  of  de- 
fendant benevolent  association,  heM,  that  the 
members  bad  three  months  from  the  end  each 
quarter  for  paying  the  dues  for  such  quarter. — 
Harr  v.  Harlem  Independnnt  Sick  A  BcuevoleBt 
Akif'n  (Sup.)  1003. 


BEQUESTS. 


See  "Wllto." 


*Fal3Kt  auatatad.  Sae  arllatas. 


Digitized  by  Google 


1162 


106  NBW  YORK  8UPPLBHBNT 
ud  la  Vtw  York  State  Rwortor 


BEST  AND  SECONDARY  EVIDENCE. 

In  criminal  proMoattoni,  aee  "Orimlnal  Law," 

BIAS. 

Of  witneM,  aee  "WltmsMs,"  i  2. 

BIDS. 

Oon tracts  with  mtmlcipal  coiporatknu,  see 
"Mnnidpal  Gorpozationi^''  |  7. 

BILL  OF  EXCHANGE. 

8w  "Klls  and  Notes." 

BILL  OF  LADING. 

See  '^Oarriert,"  |  8. 

BILL  OF  PARTICUURS. 

See  "Pleading,"  |  6. 

BILLS  AND  NOTES.  * 

AppUcablli^  of  instractions  to  case  in  action 

on.  see  -iMal.''  |  4. 
DiBcharse  of  ffiiarantor  of  note,  see  **Ouaran> 

ty."  11. 

DocnmmtaiT  eTldenee  in  action  on  note,  see 

"Bridence,"  |  6. 
Payment  of  interest  <»,  as  alGeeting  limitation^ 

see  "Limitation  of  Actions,"  |  3. 

f  1.  Blskts  aad  UmblUtlos  om  tedme- 
K«at  or  trmBator. 

*A  Imnk  receirlng  information,  where  it  dis- 
counted a  note  for  an  tOBurance  agent,  that 
the  note  was  giren  for  an  insurance  premium, 
had  a  bona  fide  holder.— Wallabont  Bank  t. 
Peyton  (Sup.>  42. 

*A  bank  discounting  a  note  held  a  holder 
thereof  for  value  under  Negotiable  Instrumeuta 
Lfiw,  Laws  1897,  p.  727,  c.  t}l2,  |  54.— Walla- 
bout  Bank  v.  Peyten  (Sup.)  42. 

*Tbe  mere  placing  by  a  bank  discounting  a 
note  for  the  payee  of  the  proceeds  of  the  dis- 
count to  the  credit  of  the  payee  does  not  make 
the  bank  a  hiHder  for  value.— Wallabont  Bank 
V.  Peyton  (Sup.)  42. 

S  S*  FveseBtmest,  demand,  Biitlee,  and 
protest. 

*lTnder  Negotiable  Instruments  Law,  Laws 
1897,  p.  T41,  c  612,  $§  174.  175,  17a  a  notice 
of  dishonor  to  payee  of  a  check  by  an  indorsee 
held  in  time.— Jurgens  t.  Wicbmann  (Sup.)  881. 

I  3.  AotioBs. 

*Under  a  complaint  alleging  a  written  order 
drawn  against  a  building  loan,  and  its  accept- 
ance by  defendants,  evidence  tending  to  estab- 
lish a  different  cause  of  action  held  inadmlsi^ 
ble.— Boekmore  t.  Kramer  (Sap.)  653. 


Auctions  that  defendants  agveed  to  pv 
notes  n^tiated  by  plaintiff  at  matarity,  ud 
failed  to  do  so,  sufficiently  show  a  breach  ef 
contract  Iv  nonpanDcnt^^)mBer  t.  M«sb- 
tile  Trust  Go.  (Sup!)  577. 

Failure  to  pay  a  note  at  matari^  ralM  > 
presumption  of  continuous  nonpayment-^RS- 
er  T.  Mercantile  Trust  Co.  (Sup.)  577. 

Code  Civ.  Proc.  |  502,  subd.  2,  held  not  to  r- 
quire  the  defense  of  breach  of  warranty  to  Ir 
pleaded  as  a  oonnterdalm  in  an  action  oa  t 
note  f Iveit  for  a  grain  drill  and  assigned  to 

plaintiff ;  the  breach  being  property  pleaded  it 
a  defense  under  Nc^tiable  Instruments  I^*- 
Laws  1887,  n.  732,  c.  612,  |  97.— American  Se«d- 
ittff  Maeh.  Go.  t.  Slocom  (Sop.)  1042. 

BOARD. 

Of  pOTt  wardens,  see  "Pilots.** 

Of  railroad  commlssioneia,  see  "Bailioadi,"  1 1. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  note,  •« 
"Billa  and  Notai^  |  1. 

BONDS. 

Furnishing  frandulent   bond   as  constitotinr 

contempt,  see  "Ccmtempt,"  HI,  2. 
In  Judicial  proceedings,  see  "Bail";  "Catu. 

Of  aii^gnee  for  benefit  of  creditors,  see  "A^ 
rignments  for  Benefit  of  Credltoia^'*  1 1.  . 
Snretiea  on  bonds,  see  "Principal  and  Sent;. 

BOOKS  OF  ACCOUNT. 

As  evidence  in  criminal  prosecutiona,  see  "Cri* 
tnal  Law,"  I  1. 

BREACH. 


Of  contract,  see  "Contracts,"  |  6;  "BsIk 

I  3;  "Vendor  and  Porchase^"!  8. 
Of  warranty,  aee  '*Sales,»  HS,r. 

BREACH  OF  THE  PEACL 

See  "Disorderly  Owidnet" 

BRIBERY. 

Contract  of  as  affected  by  pdblic  policy,  «* 
"Contracts,"  |  1. 

BRIEFS. 

Allowance  of  ezpenses  for  brief  on  appeal  or 
writ  of  error,  see  "Costs,"  f  2. 

BROKERS. 

See  "Prindpal  and  Agent" 
Admissions  as  erldmce  in  action  for  tM^er'i 
commisdoni,  see  "Bridence,"  S  8. 
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Decluatfou  tm  erldence  In  action  for  bzoker*! 
oommlMfoni,  m  '^Idrace,"  |  4. 

I  1.  BmployHant  mmA  A«tkoi4tr. 

'Evidence  examioed,  and  keU  not  to  ihow  a 
contract  of  emplOTinait  between  a  real  estate 
broker  and  a  pnqwrty  owner^Peaoe  t.  Boh 

(Sup.)  48. 

S  2.  Compoaamtlom  wad  !!«■. 

*A  real  estate  broker  cannot  reoorer  commis- 
sions for  findinc  a  purcbaser.  nnleBS  be  brings 
the  minds  of  toe  owner  and  proapectire  pur- 
chaser to  an  agreement  apon  a  sale,  the  price, 
and  terms  thereof,  time  of  taking  title,  and  all 
the  details  incident  to  the  sale.— Peace  v.  Ross 
(Sap.)  48. 

*Rea]  eatate  agenta  employed  to  sell  all  de- 
fendant's lands  Md  not  antitled  to  commiesions 
where  they  fonnd  cnatomers  for  only  part  there- 
of.— Carpenter  7.  Atlas  Imp.  Co.  (Sop.)  547. 

*One  held  liable  to  a  real  estate  broker  for 
commissions.— Tanbenblatt  r.  Galewskl  (Snp.) 

*Facta  M4  to  show  a  broker  uititled  to  a 
commission  for  finding  one  ready  and  willing  to 
boy  land.— Boamsteln  t.  Bogel  (Sup.)  967. 

An  agreement  between  a  broker  onployed  to 
procure  a  purchaser  of  real  estate  and  a  proa- 
pectire  purchaser  thereof  held  contrary  to  pub- 
lic policy.— Rabinowiti  v.  Piser  (Sup.)  994. 

*Wfaere  the  agent  for  leasing  premises  sought 
commwsions  from  both  the  lessor  and  the  lessee, 
he  cannot  recover  from  the  lessor.— Bichtberg  t. 
Carlton  (Sop.)  1067. 

f  8.  Aetiima  for  aoMpmsatioa. 

In  a  suit  for  broker's  serricea,  instruction 
that  if.  after  the  original  sale  had  been  com- 
pleted, the  broker  end  the  Beller  abandoned  the 
contract  for  commissions,  and  the  seller  after- 
wards made  a  new  contract  with  the  purchaser, 
the  broker  covld  not  recover  eommisauMis  there- 
on. kM  Improperly  refused.— Golwell  t.  S.  B. 
Allea  Fbnndry  Co.  (Sup.)  22. 

In  an  action  a  real  estate  broker  to  re- 
coTer  commiBsions,  where  plalntifb  at  the  trial 
claimed  that  defendant's  withdrawal  of  the 
property  from  them  and  placing  It  with  another 
was  to  escape  paying  their  commlsBion,  evidence 
tiiat  defendant  bad  paid  the  other  broken  a 
commission  Add  relevant.— Sewell  v.  Collison 
<Sop.)  25. 

*lMdeiK»  in  an  action  bf  a  broker  for  com- 
misflions  held  insofBdent  to  sustain  a  Jadgmoit 
for  plaintiff,  on  the  ground  that  the  terms  of 
the  contract  between  vendor  and  porchaser  were 
settled.— Gray  v.  Isard  (Sup.)  309. 

Evidence  in  an  action  by  brokers  for  commis- 
sions on  an  agreement  of  exchange  held  not  to 
support  a  verdict  for  the  brokers.— Ernst  v.  Loeb 
(Sup.)  631. 

'Brokers  soing  for  commissions  on  an  anee- 
ment  of  exchange  not  consummated  must  show 
that  they  brought  the  parties  to  an  agreement, 
and  that  it  was  the  faolt  of  the  party  sued  that 
aoch  exdiange  was  not  oonsummated^Blnist  v. 
Loeb  (jBop.)  681. 


In  an  action  by  a  broker  for  oonmiisaionB. 

certain  evidence  held  incompetent  and  Immate- 
rial.—O'Shea  V.  BrUl  (Sup.)  1(M». 

'Evidence  held  to  sustain  a  finding  that  plain- 
tifCs  were  the  procoring  cause  of  a  sale  of  prop- 
erty^'Shea  t.  BrlulStip-)  1020. 

BUILDING  CONTRACTS. 

See  "Contracts,"  ||  2.  4,  6;  "Mechanics' 
Liens." 

BUI  of  partkmlaza  in  aetioi  on,  see  "Pleading."' 
I  0> 

BUILDING  RESTRICTIONS. 

See  "Covenants."  |  1;  "Deeds,"  |  1. 

BY-LAWS. 

Of  beneficial  aBsoclation,  see  "Beneficial  As- 
sociations." 

Of  monidpal  corporations^  see  "Munidpal  Cor- 
porations," I  1. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Tltie." 

Rescission  of  contracts  for  sale  of  realty,  eee 
"Vendor  and  Purchaser,"  i  2. 

Readssion  of  contracts  in  general,  see  "Con- 
tracts," I  4. 

Setting  aaide  fraudulait  oonveyances^  ae* 
*Vrandnlent  OonTeranccs,"  |  3. 

CANVASS  OF  VOTES. 

Bee  ''BSecUons,"  |  8. 


See  "Shipping." 


CARGO. 


CARRIERS. 


Admissions  as  evidence  in  action  fw  loss  of 

shipment,  see  "Evidence"  |  3. 
Evidence  of  damage  from  mjni^ea  to  passongerr 

see  "Damages,"  I  4. 

« 

I  1.   Ooatrol  aad  Tecvlatton  of  eommqa 
eai  riei's  Tii  ceneval. 

Railroad  Law,  Laws  1890,  p.  1096.  c.  665,  f 
89.  held  not  to  impose  a  penalty  on  a  street 
railway  company  for  refusal  to  give  a  transfer 
as  required  by  section  104  (page  1114),  relating 
only  to  the  exaction  of  more  than  the  lawful 
rate  of  fare.— O'Connor  v.  Brooklyn  Heights 
R.  Co.  (Sup.)  471. 

The  gist  of  the  offense  denounced  by  Rail- 
road Law.  Laws  1890,  p.  1114.  e.  666,  I  104. 
requiring  street  railroad  transfers,  is  the  re- 
fusal of  a  transfer  in  response  to  a  proper  de- 
mand therefor.— O'Connor  v.  Brooklyn  Heights 
R.  Co.  (Sop.)  471. 

Where,  in  an  action  by  a  passenger  to  reoov^ 
er  a  penalty  for  cliarging  exceasiTe  fan,  tt» 
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complaint  pnrported  to  be  based  oa  Railroad 
Law,  Lawi  1^,  pp.  1006,  1113.  c.  665,  H  SU. 
101.  but  was  resanled  at  the  trial  as  stating 
a  causa  of  action  aoder  section  101  (page  1114), 
recovery  would  be  sustained  under  sncli  wx- 
tion.— O'Ooimor  t.  Brooklrn  Heifhts  B.  Co. 
(Sup.)  471. 

An  allegation  in  a  complaint  to  recoTer  a  pen- 
alt7,  because  of  a  carriers  alleged  cbai^e  of  ex- 
cessive fare  on  refusing  to  issue  a  transfer  to 
plaintiff,  that  defendant  operated  "its"  two 
roads,  etc.,  held  not  an  allegation  that  defend- 
ant was  lessee  of  the  road  to  whicb  plaintiff 
desired  to  transfer.  —  O'Connor  t.  Brooklyn 
Heights  R.  Co.  (Sup.)  471. 

Whether  one  suing  a  street  railway  company 
for  refusal  to  carry  liim  without  further  pay- 
ment of  a  fare  was  a  t>ona  fide  passenger  held 
material  on  his  r^ht  to  recover.— <!arlin  t.  New 
York  City  Ry.  Co.  (Sop.)  1020. 

i  2.  — —  Iat«ntat*    nnd  imtermmtionml 
tMuaspovtotloii. 

*Bvidence  held  not  to  show  that  an  agreement 
by  a  carrier  to  transport  freif;ht  at  rates  lower 
than  the  local  rates  filed  with  the  Interstate 
Commerce  Commission  was  violative  of  the 
interstate  commerce  act— Baltimore  ft  O.  R. 
Co.  T.  lA  Doe  (Sup.)  «S9. 

*An  agreement  by  a  carrier  to  transport 
freight  at  lower  rates  than  those  filed  with  the 
Interstate  Commerce  Commission  is  illegal.— 
Baltimore  &  O-  B.  Co.  v.  La  Due  (Sup.)  659. 

In  an  action  by  a  carrier  against  a  consignee 
for  freight  chargea,  plaintiff  held  to  have  the 
burden  of  showing  tbat  an  agreement  with  de- 
fendant as  to  charges  was  contrary  to  the  pro- 
visions of  the  interstate  commerce  act.— Balti- 
more &  O.  B.  Co.  V.  La  Doe  (Sup.)  659. 

A  frei^t  dia^  made  by  a  common  carrier 
which  conforms  to  the  schedule  of  rates  required 
to  be  fixed  and  published  by  the  interstate  com- 
merce act  is  prima  facie  a  reasonable  cliarge.— 
Baltimore  &  0.  B.  Co.  v.  La  Due  (Sup.)  659. 

By  requiring  the  fixing  and  publication  of 
freight  rates,  the  interstate  commerce  act  sup- 
idies  prima  facie  evidence  of  the  contract  rate, 
which  can  only  be  overcome  by  averment  in 
avoidance  thereof.—Baltimore  &  O.  B.  Oa  v. 
La  Due  (Sop.)  6Sa 

i  3.    Cartiace  of  soods. 

*Id  the  absence  of  fraud  or  imposition,  the 
rights  of  a  carrier  and  shipper  are  to  be  con- 
trolled by  whatever  written  contract  was  en- 
tered into  at  the  time  the  property  was  received 
for  transportation^Addonu  r.  Weir  (Snp.)  146. 

A  hotel  bell  boy,  to  whom  plaintiff  Intrusted 
express  matter  to  be  delivered  to  an  express 
company  for  transportation,  held  authorized  to 
accept  an  express  receipt  containing  a  limited 
liability  contract,  whlcb  would  be  binding  on 
plaintiff.— Addoma  t.  Weir  (Sup.)  146. 

Where  a  carrier  failed  because  of  inccmren- 
ience  or  inability  to  transport  freight  to  Its 

destination  as  required  by  the  contract  of  ship- 
ment, the  consignee  was  entitled  to  recover  for 
extra  charges  paid  another  carrier  for  comple^ 


ing  the  transportation.— Baltinion  ft  O.  R-  Ca 

v.  La  Due  (Sup.)  659. 

In  an  action  against  a  carrier  for  lorn  of 
goods,  evidence  held  to  authorize  the  submis- 
sion to  the  jury  of  the  question  whether  a  oax 
delivered  with  other  cases  for  transportatios 
and  not  delivered  to  the  consignee  contained 
the_good8  sued  fw.— Eiaenstein  v.  Old  Dominioo 
S.  B.  Co.  (Sup.)  1018. 

'Public  Service  Commissions  Law,  t«wf 
1907,  p.  911,  c.  429,  I  88,  forminft  a  part  of 
article  2  of  the  act,  when  considerea  In  connoe- 
tion  with  section  25  of  the  article  (page 
held  to  refer  aolely  to  carriage  of  freiicht  a« 
distinguished  from  carriage  by  express. — Banic 
V.  Long  Island  B,  R.  (City  Ct)  1113. 

*ln  the  absence  of  frand  or  impoeitloD.  tbf 
rights  of  a  carrier  and  shipper  held  contm'i!'-*! 
by  tlie  contract  of  shipment  limiting  the  mr- 
rier's  liability.— Banm  V.  Long  Iiland  IE.  B. 
(City  Ct.)  1113. 

A  shipment  of  a  trunk  held  a  shipment  of 
express,  binding  the  owner  to  the  printed  re- 
ceipt limiting  tiie  carrier's  liability  to  a  Bpe<'i- 
fiea  sum.— Banm  T.  Lmig  Island  B.  B.  (Ciiy 
Ct.)  1113. 

*The  liability  of  express  carriers  and  freiph: 
carriers  determined.— Banm  T.  Lmg  Island  & 
B.  (City  Ct)  1113. 

*The  term  "freight  shipments"  defined— 
Baum  T.  Long  Island  B,  B.  (City  Ot)  1118. 

I  4.   Oarriaso  of   paaaeiign  —  "Relatiom 
'between  ewrler  mmA  passnng,fiT 

'Though  a  street  railway  company  has  ■ 
right  to  make  and  enforce  such  rules  as  are 
reasonable  tor  the  conduct  of  its  business,  a 
rule  whii^  is  contrary  to  law,  or  whoee  en- 
forcement would  invalidate  the  provisions  of  ■ 
statute,  cannot  be  upheld. — ChartMmneau  v.  Nas- 
sau Electric  R.  Co.  (Sup.)  105. 

*A  street  car  paswnger  held  not  to  have  lot 
bis  status  as  a  passenger,  defeating  recovery 
from  the  company  for  an  aasanlt  by  the  motor- 
man  and  the  cmductor.— Miller  t.  BrookljD 
Hcigbta  R.  Co.  (Snp.)  960. 


I  6. 


nt  ooxtnMt  of 


—  Perf oraaanoe 
transportation. 

In  view  of  Railroad  Law.  Laws  1892.  p. 
1406,  c  676.  {  104,  relating  to  transfers  un 
surface  street  railways,  the  fact  that  it  is  not 
L-iistomary  to  give  transfers  at  a  certain  poin;. 
held  immatorial.— Charbonneau  v.  Nassau  Elec- 
tric B.  Co.  (Sop.)  105. 

Under  RaUroad  Law,  Laws  1892.  p.  1406.  c. 
676,  I  104,  a  surface  street  railway  pas!<enE:er 
holding  a  transfer  to  another  line,  held  entitled 
to  take  passage  at  a  point  where  that  line  start* 
ed  from  the  street  along  which  the  issuing  line 
continued.— Chartwnneau  T.  Nassau  Electric  B. 
Co.  (Sup.)  105. 

*The  word  "continnons,**  aa  lued  in  Bailroad 
Law,  Laws  1892.  p.  1406.  &  676^  I  IM.  provid- 
ing (Or  transfers  entitling  paiMngen  on  sur- 
face street  railways  to  one  conUniMnu  trip, 
held  to  mean  direct— Cfaarbonnean  v.  Nassaa 
Electric  B.  Co.  (Sup.)  106. 


•Foimt  auotated.  8m  arllabu. 
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*T1m  word  "interaeetion,"  tm  used  in  a  street 
car  tnnsfer,  reqnirior  its  tender  at  an  intersec- 
tioD  of  the  innifnc  line,  AeM  to  mean  any  point 
on  the  issuing  line  where  direct  paasage  could 
be  continued.— Cbatbonnean  t.  Naasao  XHectric 
R.  Co.  (Sup.)  105. 

Railroad  liaw,  Laws  1800,  p.  1114,  c  66S,  9 
104,  reqairlnB  street  railroad  transfers,  held 
to  relate  only  to  a  "continuous  trip"  made  hj 
a  change  from  the  line  of  one  street  surface 
railroad  company  to  tlie  line  of  another,  both 
being  operated  by  one  company  under  a  lease  or 
other  contract,  and  does  not  apply  to  different 
linea  constnicted  bv  the  Bame  compnay.— O'Con- 
nor T.  Brooklyn  Heights  R.  Co.  fSnp.)  471. 

Railroad  Law,  taws  1890,  p.  1113,  c.  S66,  8 
101,  ci.  2.  providing  for  a  "continuous  passage" 
for  one  fare  over  main  and  branch  lines  of  a 
street  raiiroad  company,  held  inapplicable  to 
lines  crossing  each  other  at  right  aogiee,  unless 
both  are  operated  l>y  defendant  under  lease  or 
other  contract  so  aa  to  bring  the  lines  within 
the  regulation  of  section  104  (page  1114).— 
O'Connw  t,  BrocAlyik  Heights  R.  Co.  (SivO 
471. 

Railroad  Law,  Laws  1890,  p.  1113,  c.  MS,  I 
101,  cl.  1,  prescribing  the  fares  to  tie  charged 
on  street  railroads,  held  not  to  provide  for  a 
change  of  cars,  but  only  for  a  "continuous  ride," 
as  distiognisbed  from  a  "a>DtiDaoos  trip"  on 
the  car  on  which  the  passeneer  takes  passage. 
—O'Connor  t.  BiooUjb  Hdjliti  R.  do.  (Snp^) 
471. 

1  6.  Vmwwomal  iajmrlaa. 

In  an  action  for  injury  to  a  passenger,  a  re> 
quested  instruction  held  properly  refused. — 
Woolsey  v.  Brooklyn  Heig^ta  R.  Co.  <Snp.)  16. 

*Untler  the  facts,  the  duty  of  a  railroad  com- 

Kny  held  to  be  to  give  warning  of  the  opening 
tween  the  platforms  of  the  car  and  station. 
—Woolsey  r.  Brooklyn  Heists  R.  Co.  (Sup.)  lA 

Where  a  passenger  knows  of  an  opening  be- 
tween the  ear  and  station  platfoims,  the  r^ 
road  company  Acid  not  liable  for  failure  to  give 
warning  thereof. — Woolsey  t.  Brooklyn  Heights 

H.  Co.  (Sup.)  16. 

*Tliat  there  was  a  space  of  10  kiches  lietween 
the  station  and  car  platforms  held  not  of  itself 
to  constitute  negligoice.— Woolsey  v.  Brooklyn 
Heighte  R.  Co.  (Snp.)  Ift. 

*In  an  action  for  injuries  to  a  passenger  on 
a  street  car,  plalntilTB  showing  that  the  injury 
was  caused  by  the  flying  ap  of  a  trapdoor  in 
the  floor  of  the  car  held  to  raise  the  presump- 
tion of  defendant's  negligenoe.— Baum  v.  New 
York  &  Q.  C  Ry.  Co.  (Sup.)  265. 

*In  an  action  for  injuriee  to  a  street  car  pas- 
senger, evidence  held  insufDdent  to  support  a 
judgment  for  plaintiff. — Miliar  ▼.  New  York 

City  Ry.  Co.  (Sup.)  758. 

In  an  action  for  injuries  to  a  passenger  re- 
sulting from  a  trench  in  the  street  at  wbich  a 
ear  was  negligently  stowed,  evideace  that  the 
trench  waa  not  dug  by  defendant,  but  by  a  gaa 
compaDy,  is  immaterial.— Walsh  v.  Rlchmtrnd 
Lightft  a  Co.  (Snp.)  90a 


*In  an  action  against  a  street  railway  com- 
pany for  assault  by  its  employ^  upon  a  pas- 
senger, the  company  may  not  defeat  recovery 
because  the  passenger  fails  to  show  that  it  op- 
erated the  car  to  which  he  desired  a  transfer- 
Miller  V.  Brooklyn  Heights  B.  Go.  (Sup.)  060. 

fi  7.  ^—  Comtrlbatory    aasUsaBoa  of 


peMVB  laijarad. 

idtar  t 


*A  finding  that  one  who  left  street  railway 
car  and  attempted  to  cross  tracks  at  rear  there- 
of was  free  from  contribnton  negligoiee  keld 
against  the  weight  of  evidence.- Wilson  v. 
Rochester  &  EL  R.  Ry.  Co.  (Sup.)  117. 

*In  an  action  for  injuries  to  a  street  car  pas- 
senger, evidence  held  to  require  a  finding  that 
she  endeavored  to  all^t  befora  the  ear  stopped. 
— McNeece  v.  Brooklyn  Hdghto  B.  Co.  (Sup.) 
817. 

I  8.  EJeotloM  of  paasoacavs  amd  Im- 

trnders. 

That  a  t>enalty  is  imposed  by  statute  on  the 
carrier  for  violation  of  the  law  requiring  the 
giving  of  transfers  does  not  deprive  a  paesei^cr, 
presenting  a  transfer  valid  on  Its  face,  who  is 
summarily  ejected,  ci  a  remedy  by  action  for 
damages.— Charbonnean  T.  Nassav  Baectrie  B. 
Co.  (SupO  105. 

*Where  a  passenger  presenting  a  transfer 
entitling  him  to  passage  on  a  street  car  was 
ejected  therefrom  for  failure  to  pay  another 
fare,  there  was  an  unlawful  assault  upon  him, 
warranting  recovery  of  damages.— ChariMnnean 
V.  Nassau  Electric  R.  Co.  (Sup.)  ICS. 

I  9.   —  Passencors*  effeots. 

*17nder  Public  Service  Commissioni  Law, 
Laws  1907,  p.  911.  c.  429,  S  38,  no  exemption 
from  liability  can  be  obtained  by  a  carrier  tor 
baggage,  no  matter  what  the  amount  thereof 
may  be,  provided  the  excess  is  stated.— Baum 
V.  Long  Island  R.  R.  (City  Ct)  1113. 

1 10.  —  PaUoe  oars  and  aleoplac  ears. 

*The  mere  unexplained  disappearance  from 
defendant  Pullman  Company's  car  of  a  coat  be- 
longing to  a  passenger  held  not  to  establish  de- 
fendant's liability.— Wsingait  v.  Pnllman  Go. 

(Sup.)  972. 

CARRYING  WEAPONS. 

See  "Weapons." 

CASE  ON  APPEAL 

N|C|raity  for  purpose  of  review,  sea  ''Appeal," 

CAUSE  OF  ACTION. 

See  "Actton";  "MaHdons  Prosecution,''  |  1. 

CERTIFICATE. 

laterpleader  In  action  on  benefit  eortificate,  see 

"Interpleader,"  |  1. 
Mutual  benefit  insurance  certificate,  see  "Insnr^ 

ance."  I  9. 
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Of  acknowledgment  of  vtittm  instniment,  see 

"Acknowledgment,"  1 1. 
Of  corporate  stock,  see  'Xlorporatioiu,*'  I  8. 

CERTIORARI. 

I  1.  MatnTO  and  Bronnda. 

Under  Code  Civ.  Proc.  {  2120,  held,  that  cer- 
tiorari will  not  iisoe  to  review  tne  action  of  the 
board  of  examinera  of  the  board  of  education 
■of  New  York  City  In  refoaiog  a  certain  cer- 
tificate to  relator.— People  v.  Maxwell  (Sup.) 
49. 

Under  Conaol.  Act,  Laws  1882,  p.  513,  c.  410, 
H  2125,  2126,  Code  Civ.  Proc.  Sf  2120.  2140, 
certiorari  held  not  to  lie  to  review  a  determina- 
tion of  board  of  port  wardens  of  the  port  of 
Mew  York  in  adopting  certain  rules  relating  to 
pilots.— People  v.  Gnnner  (Sup.)  726. 

The  determination  of  change  of  grade  damage 
•commissionera  appointed  under  iJawB  1803,  p. 
1166,  c.  6S7,  as  amended  by  Laws  1894,  p. 
1807,  c.  567,  and  Laws  190K  p.  2116,  c.  747, 
18  reviewable  by  certiorari.— People  v.  gtUHngs 
<Snp.)  90S. 

1  S.  Proeeedlmci  and  determlBatloB. 

On  certiorari  to  review  the  removal  of  an  em- 
ploy^  in  a  dty  department  withont  a  hearing  as 
provided  by  in  cml  service  laws,  the  question 
must  be  determined  entirely  on  the  return,  and 
the  allegations  In  the  petition  cannot  be  eon- 
sideted.r-PeopIe  v.  Bntier  (Sop.)  84& 

CHANCERY. 

See  "Equity." 

CHANGE  OF  VENUE. 

Of  civil  action,  see  **Venae,"  |  2. 

CHARACTER. 

Of  wttneu,  see  "Wltnessea,"  |  2. 

CHARGE. 

By  carrier,  see  "Carriers,"  f  2. 
To  jury  in  dvil  actions,  see  "Trial,"  |  4. 
To  jury,  in  criminal  prosecutions,  see  "Crim- 
inal L^w,"  I  2. 

CHARTER. 

Of  city,  see  "Municipal  Corporations,"  ||  1,  5. 

Of  corporatlMi,  see  'torporationB."  S  8. 

Of  insnrance  association,  see  "Insurance,"  |  2. 

CHARTER  PARTIES. 

^ee  "Shipping,"  S  2. 

CHAHEL  MORTGAGES. 

i  1.   GoBstrnotloB  and  operation. 

Laws  1902,  p.  1776,  c.  00&  I  2.  repealed  by 
IMV/H  1907,  p.  1706.  e.  782,  Md  not  to  give  a 


prior  lien  to  a  warehouseman  over  a  ehattd  i 
mortgage,  where  the  mortgage  mB  made  in  the  i 
name  of  depositor  and  recorded. — Baamao  r.  i 

Kuhn  (Snp.)  773.  i 

I  E.  Foreelosnze.  | 

'Mortgagor  of  chattels,  thotigh  he  has  lost  | 
all  title  and  right  to  possession  by  default  hM  ] 
a  necessary  party  defendant  to  an  action  i 
mortgagee  to  foreclose,  broogbt  sgainst  wan-  i 
housemen  with  whom  the  chattels  hare  bea  i 
stored.— Bannuut  r.  Kohn  (Sap.)  778. 

I 

CHEAT.  , 

See  "False  Pretenses";  "Fraud."  | 

CHECKS.  I 

Sea  "Bills  and  Notes.**  i 

CHILDREN. 

See  "Infants^';  "Parent  and  Ohild." 
Ehnployment  of,  see  "Master  and  Servant,"  {  5.  . 
Eknployment  of  child  labor,  see  "Master  and 
Serrant.**  |  1. 

CHOSE  IN  ACTION. 

AaaigiuiMiit,  ■••  "AMiffnuMitih'* 

CITATION. 

See  "Prooesa" 

CITIES. 
See  "Hnnidpal  Oorporations.'* 

CIVIL  SERVICE 

See  "Mnnidpal  Corporations,"  f  3. 

CLAIMS. 

'■t^  of  bankrapt,  "Bankmpto'.'* 

CLERKS  OF  COURTS. 

Entry  of  orders  by,  see  "Motions." 

Under  Greater  New  York  Charter,  Laws  1897. 
p.  491,  c.  37^  I  1873,  as  amended  by  Laws 
1001,  p.  586.  c  466,  a  Justice  of  the  Manic- 
Ipal  Court  appointed  to  fill  a  vacancr  fceld  nn- 
aothorlied  to  appoint  an  asidstant  clei^  of  his 
court,  as  the  incombent  holds  over  nnder  Laws 
1892,  p.  1657,  c.  681,  I  5,  and  Greater  New 
York  Charter,  Laws  1001,  p.  642.  e.  466,  i 


1658.- People  T.  Unger  (Sup.?' 373. 

CLOUD  ON  TITLE. 

See  "Qnieting  Title" ;  "Vendor  and  Pnrchas- 
er."  f  8. 
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COLUTERAL  AGREEMENT. 

Parol  erldence.  lee  '^Tidenee,"  I  6. 

COLLATERAL  INHERITANCE  TAXES. 

See  "Taxation,"  1  4. 

COLLATERAL  UNDERTAKING. 

Sm  Traadfl,  Statnte  of,"  1  1;  "Guarantr." 

COLLECTION. 

Of  estate  ot  decedent,  M«  "Bxecvtora  and  Ad> 
miniMnton,"  i  S. 

COLOR  OF  TITLE. 

To  tuBtain  adverse  poWB—ion,  ■«•  "AdrerBe 
PoweHdon." 

COMBINATIONS. 

8m  ''GonaplnuT^;  "Mooopollea,"  {  1. 

COMITY. 

'BetwMn  coorti,       "Gonrta,"  I  4. 

COMMERCE. 

Cmiagt  of  sooda  and  paaseagara*  sat  ''Oar- 

COMMERCIAL  PAPER. 

8m  "KllB  and  Notes." 

COMMISSION. 

*IV>  take  teatlmonr,  iM  "Depoaitlona.'* 

COMMISSIONERS. 

Board  of  railroad  commlaaionera,  aM  "BaU< 
roads,"  $  1. 

Certiorari  to  review  acdon  of,  see  "Certiorari," 
§  1. 

COMMISSIONS. 

Of  broker,  see  "Brokers,"  M  2,  8. 
Of  receiver,  see  "Receive™,"  |  L 


COMMITTEE 


•Gaardianship  of  insane  perawa,  sm  "Insane 
Persona,"  i  1. 


Of  poUtlca]  parties,  aM  "Elections,"  1 1. 
Of  tm^  union,  sm  "Trade  UniinB.^ 


COMMON  CARRIERS. 

Sm  "Carriers." 

COMMON  LAW. 

Lateral  aamiort,  sm  "Adloininc  Landowners." 
MarriaffB,  sw  "Marriage." 

COMPENSATION. 

For  performance  of  contract,  sm  "Contracts," 
S  2. 

For  property  taken  for  public  osa,  bm  "Emi- 
nent DMoain,"  S  2. 

Of  partiotOar  closaet  of  offloen  or  other  ptrtont. 
8m  "Brokers,"  H  2.  S;  "Receirers."  |  1. 
Agent,  SM  "Principal  and  Agent"  i  2. 
Attorney,  sm  "Attorney  and  Client,"  i  2. 
Servant,  sm  "Master  and  Servant,"  I  2. 
Tenant  in  common,  tor  collecting  rents,  fee 
"Tenancy  In  Common,**  |  1. 

COMPETENCY. 

Of  evidence  in  criminal  prosecations,  see  "Crim- 
inal Law,"  f  X. 
Of  experts  as  witnesBes,  bm  "BTldence,"  I  T. 

COMPLAINT. 

In  civil  actions,  see  "PlMding,"  |  2. 
In  criminal  proaecatiMia,  sm  "Indictment  and 
Ibiformation." 

COMPUTATION. 

Of  period  ot  limitation,  sm  ''Limitation  of  Ac- 
tions," I  2. 

CONCEALED  WEAPONS. 

Bm  "Weapons." 

CONCLUSION. 

In  pleading,  sm  "Pleading,"  I  1. 
Of  witneaa,  se«  "Evidence,"  |  7. 

CONDEMNATION. 

Taking  propertj  for  public  nae,  aM  "Etminent 
Domain." 

CONDITIONAL  SALES. 

Sm  "SalM,"  I  8. 

CONDITIONS. 


In  contraet$  mmd  eonoayMCM. 
Sm  "Contracts,"  S  2;  "Sales,"  |  a 
LesM,  BM  "Landlord  and  Tenant,"  U  2,  8. 

*P«lMt  uBAtated.  See  syllabw. 
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Precedent  to  ooMom  or  other  proeeedingt. 
A|am8t  foreign  corporation,  see  "Corporations," 

Dismissal,  see  "Dismissal  and  Nonsuit,"  |  1. 
On  contract,  see  "Gtmtracts,"  H  2,  5. 
On  contract  with  tHj,  see  "Hnnicipal  Corpon- 
tions,"  I  7. 


CONFESSION. 

In  evidence,  see  "C 

CONFUCT  OF  LAWS. 


AdonsBibilitr  in  evidence,  see  "Criminal  Law,* 


As  to  insorance  policr.  see  "InsuEance,'*  |  8- 

CONSIDERATION. 

Of  contract  in  general,  Ke«  "Contracte,**  }  1. 

Of  particular  ciatse*  of  contruvtt. 

Bee  "Franduleot  ConTeyancea,"  S  1. 

Agreement  between  promoters  of  corporation, 
see  "Corporations,"  §  1. 

Modification  of  contract,  see  "Contracts,"  J  3. 

Modification  of  lease,  aee  "Landlord  and  Ten- 
ant," S  1. 

CONSOLIDATION. 

Of  actions,  see  "Action,"  {  2. 

Of  corporations,  see  "('orporations,"  S  7. 

Of  corporations  in  restraint  of  trade,  see  "Mo- 
nopolies," 6  1. 

Of  trust  companicsi,  see  "Banks  and  Banking," 
S  4. 


CONSPIRACY. 


'Mo- 


Combinations  to  monopolize  trade,  see 
nopolies,"  |  1. 

ETldence  of  acts  and  dectaratious  of  conspir- 
ators, see  "Criminal  Law,"  1  1. 

Joinder  of  separate  causes  of  action,  see  "Ac- 
tion," S  2. 

Snfficiency  of  indictment,  see  "Indictment  and 
InformatioQ,"  |  1. 

{  1.   Crimlaal  reapoaslbUlty^-Offttasas. 

•Where  several  defendant  are  charged  with 
a  conspiracy  to  defraud  a  city  by  procuring 
the  mtHiing,  presentation,  allowance,  and  pay- 
ment of  fraudulent  claims  aKainst  it,  some  of 
the  defendants  may  be  convicted  and  others  ac- 
quited.— People  v.  Miles  (8up.)  510. 

*To  prove  that  one  is  a  party  to  a  conspiracy, 
it  is  not  neccRsary  to  show  Uiat  lie  took  part 
In  every  act  done  In  furtherance  of  the  con- 
spiracy.—People  V.  Miles  (Snp.)  610. 

*The  act  to  be  done  essentia]  to  make  an 
agreement  amount  to  a  conspiracy  under  Pen. 
Code,  S  ITl,  held  one  to  effect  the  object  of  the 
conspiracy. — People  v.  Miles  (Sup.)  510, 

•Conspiracies  to  dieat  a  state  or  county  or 
city  are  indictable  as  a  combination  to  injure 
the  public—People  v.  Miles  (Sup.)  510. 


S  Z.  Proseention  maA  puUabaMmt. 

•An  indictment  cbarging  conspiracy  held  sai»- 
gorted  by  the  evidence.— Feople  t.  Milea  (Sop.) 

•An  indictment  charging  conspiracy  hMd  to 
aaffieiently  diarge  an  overt  act  within  Pen. 
Code,  I  lTl.-Peopie  v.  MUas  (BupJ  8ia 

•An  indictment  clurging  a  conspiracy  with 
intent  to  defraod  a  city  by  the  prcacQtatioa 
and  allowsDce  of  fraudulent  claims  agalBst  it 
held  to  sufficiently  set  forth  the  means  to  car- 
ry ont  the  conspiracy.— People  t.  Miles  (Snp.) 
010. 

•Under  Code  Or.  Proc  ||  210,  270,  an  la- 
dictroent  cbarglnff  conspiracy  AeM  to  state  the 
offence  deaonnced  by  Poi.  Code^  |  16&F--PMpl« 

V.  Miles  (Sup.)  510. 

•It  is  competent  to  prove  isolated  acts  as 
steps  by  which  a  conspiracy  itsdf  may  be  estab- 
lished.—People  V.  Miles  (Sup.)  610. 

On  a  trial  for  conspiracy  to  defraud  a  city 
by  the  presentation  and  allowance  of  fraudu- 
lent claims  against  it.  the  books  of  the  comp- 
troller's department  of  the  ci^  JMd  admiasible 
for  a  specified  pnrpose^People  t.  Mika  (Snp.) 
610. 

On  a  trial  for  conspiracy  to  defraud  a  eitr 
by  procuring  the  making,  presentation,  and  al- 
lowance of  fraudulent  cUima,  certain  evidence 
held  admissible  as  establishii^  the  conqfiiraicy. 
—People  V.  Miles  (Sup.)  510. 

Under  Code  Cr.  Proc.  H  276,  398,  on  a  trial 
for  conspiracy  to  defraod  a  city  by  procaring 
the  making.  presentBtlon.  allowance,  and  pay- 
ment of  fraudulent  daims  against  it,  evidence 
of  tlie  falsity  and  fraodulent  cnaracter  o(  daims 
not  mentioned  in  the  indictment  held  admfnible. 
—People  V.  Miles  (Sup.)  610. 

•On  a  trial  for  conspiracy  to  defraud  a  ciiy 
by  the  making,  presentation,  allowance,  and 
payment  of  false  claims  against  it,  the  admitt- 
sion  of  entries  in  a  iMok  in  the  comptroller's 
department  of  the  city,  made  by  an  officer  in 
the  department  and  a  party  to  the  conspiracy, 
held  admissible.— People  v.  Miles  (Sup.)  510. 

•Evidence  held  to  show  that  persmia  were 
parties  to  a  conspiracy.— People  v.  Milea  (Sup.) 
510. 

•Evidence  held  to  prove  a  conspiracy.— 'Peo- 
ple V.  Miles  (Sop.)  no. 

•A  conspiracy  may  be  proved  ^  circum- 
stantial evidence.— People  T.  Mlka  (Bnp.)  Sia 

CONSTITUTIONAL  LAW. 

Provisions  rutins  to  partimtar  Buhfectt. 
See  "Appeal,"  18  4,  7;  "Courts."  I  2:  "Emi- 
nent Domain,"  9   1;    "Municipal  Corpora- 
tions," I  14. 

{  1.   Police  power  In  ceneraL 

Laws  1898.  p.  1120.  c.  422.  S  1,  as  amended 
by  Laws  1901,  p.  1002,  c.  362,  hcU  within  the 
police  power  oi  the  state  and  oonstitntitntal. — 
Fox  V.  Smith  (Sup.)  ISL 
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I  S.    Vaatod  rlflkts. 

Insurance  Law  1892,  p.  1655,  c  680.  1  52, 
IS  amended  hy  Laws  1006,  p.  778,  e.  3S8,  held 
aot  uncoQstitntlonal  as  Impairioc  a  vested  right 
at  stodcholdera  in  an  insurance  company  to 
F>leot  all  the  directors,  the  Legislature  being 
iutborized  to  amend  the  charter  of  Bach  corpo- 
ration by  limiting  the  voting  iK>wer  of  their 
itock  by  Const.  1846,  art  a  S  1>  and  1  Rev. 
St.  (Ist  Ed.)  p.  60a  pt  1,  c.  18,  tit.  3,  (  a~ 
Lord  y.  Equitable  Life  Aamr.  Soc.  of  United 
States  (Sap.)  67. 

I  3.   Dve  prooeas  of  law. 

Greater  New  York  Charter,  Laws  1901,  p. 
210,  c.  466,  I  473r  authorizing  the  commissioner 
of  water  snpply  to  cause  water  meters  to  be 
pnt  in  stores,  eta,  held  not  unconstitQtional  as 
taking  mmierty  wlthont  due  proceM  of  law, 
in  view  of^  section  47a— Swanbert  t.  Oity  of 
New  York  (Sap.)  364. 

CONSTRUCTIVE  TRUSTS. 

See  "Trusti,"  1 1. 


CONTEMPT. 

Disobedience  of  restraining  order  in  supplemen- 
tary proceedings,  see  "Bxecation,"  1 1. 
Violation  of  injunction,  see  "Injunction,"  |  4. 

1  1.  Aets  or  eoadnet  eoBstitntlnc  oob- 
teupt  of  oonrt. 

•By  the  practice  under  Code  Civ.  Proc.  §  14, 
subd.  2,  making  certain  acts  a  civil  contempt, 
the  president  of  a  corporation  moved  against 
For  civil  contempt  in  furnishing  fictitions  bail 
held  properly  included  in  the  contempt  pro- 
rpedingB.— In  re  Westminster  Realty  Corp. 
I  Sup.)  651. 

S  X-  Power  to  pnniah  bmA  prooeedlnss 

therefor. 

•Where  parties  were  moved  against  for  civil 
contempt  for  furnishing  straw  t>ond  and  ball, 
rhey  will  not  be  presumed  innocent  of  fraud  be- 
cause tlte  details  of  their  dealings  in  securing 
Che  fraudulent  bonds  cannot  be  sluwn. — In  te 
Westminster  Realty  Corp.  (Sup.)  6S1. 

'Evidence  In  contempt  proceedings  for  fur- 
nishing fraudulent  bond  and  bail  examined,  and 
held  to  warrant  a  finding  by  the  trial  court 
Chat  defendantB  knew  the  Dond  was  fraudulent 
x'ben  it  was  offered.— In  re  Westminster  Realty 
::orp.  (Sup.)  551. 

*Where  parties  knowingly  filed  fictitious  ball 
ivbich  Code  Civ.  Proc.  I  14,  subd.  2,  makes  a 
Mvil  contempt,  the  burden  is  on  them  to  ez- 
itain  or  excuse  their  acts.— In  re  Westminster 
Realty  Corp.  (Sup.)  651. 

Where  the  ]parties  to  proceedings  for  civil 
contempt  submitted  tbe  case  on  affidavits  with- 
>iit  a  request  for  a  hearing  by  oral  testimony, 
hey  thereby  waived  their  right  to  such  bearing. 
-In  re  Westminster  Realty  Corp.  (Sup.)  551. 

Where  an  order  of  imprisonment  impoeed  in 
-flse  of  any  failure  to  pay  a  fine  for  dvil  con- 
empt  did  not  limit  the  duration  of  the  impris- 
inment,  the  question  will  not  be  considered  on 

•P«lst  umtatfld.  8m  srlliAw. 

108  N.T.S.— 74 


appeal,  unless  raised  by  the  party  so  sentenced. 
— Ip  re  Westminster  Realty  Corp.  (Sup.)  551. 

CONTEST. 

Of  election,  lee  "Klections."  |  < 

CONTINGENT  REMAINDERS. 

Onation*  see  ''WiUs."  |  B. 

CONTRACTS. 

Agreements    within    statute    of    frauds,  lee 

^'Frauds.  Statute  of." 
Assignment,  see  "Assignments." 
Bill  of  pardeulars  in  action  on,  aee  "Pleading," 

fi  6. 

Counterclaim  In  action  on,  see  "Set-Off  and 

Counterclaim,"  {  2. 
Damages  for  breach,  see  "Damages,"  |  1. 
Novation,  see  "Novation." 

Opinion  evidence  in  action  tor  breach,  see  "Bvi- 

dence,"  {  7. 
Parol  or  extrinsic  evidence,  see  "Evidence,"  |  6. 
Relevancy  of  evidence  in  action  for  breach,  see 

"Evidence,"  S  1. 
Restraining  performanoe  or  breach,  see  "Id- 

junction,"-  f  1. 
Specific  pernHmanee^  see  "Bpedfle  Perform- 
ance." 

Subrogation  to  tlgbtm  or  temediea  of  cteditors, 

see  "Subro^tioD." 
Venue  of  action  for  breach,  see  "yenne,"  I  1. 
Waiver  of  action  for  breach  to  sae  in  tort,  see 
"Action,"  I  1. 

Contracts  of  particular  daatea  of  pernme. 
See  "Carriers,"  SS  2.  3;   "Corporations,"  H  6, 
7;  "Master  and  Servant";  "Municipal  Corpo- 
rations," «  6,  7:   "O'rade  Unions'^  "Ware- 
housemen. 

Foreign  corporation,  see  "Corporations,"  I  0. 
Promoters  of  corporatioD,  aee  "Oorporatione," 
f  L 

Oontroc1$  relating  to  partteuUir  Mubjeott. 

See  "Electricity" ;  "Interest." 
Consolidation  of  coriwrationa,   see  "Cnrpwa- 

tions,"  8  7. 
Freight  rates,  see  "Carriers,"  S  2. 
Oround  for  mechanics'  liens,  see  "  Mechanies* 

Liens,"  I  1. 
Revocation  of  will,  see  "Wills,"  {  3. 
Services  on  Sunday,  see  "Sunday." 
Traffic  contracts  between  railroads,  see  "Bail- 
roads,"  f  2. 
Traospcutation  of  goods,  see  "Carriers,"  |  8. 

Particular  dattet  of  ewprctt  contrarta. 
See  "Bills  and  Notes";   "Covenants":  "Ba- 
diange  of  Property" ;  "Guaranty" ;  "Indem* 


AdTentaree" 


nlty"^;    "Insurance"  •  "Joint 
"Partnership" ;  "Sales." 
Agency,  see  "Prindpal  and  Agent." 
Bills  of  lading,  see  ^'Carriers."  9  8. 
Charter  parties,  see  "ShippinK."  i  2. 
Employment,  see  "Master  and  Servant.'* 
Leases,  see  "Landlord  and  Tenant." 


Digitized  by 


Google 


1170 


108  NEW  YORK  SUPPLEMENT 
and  142  New  Tork  atata  Reporter 


Bale  of  realty,  see  "Vendor  and  Parrfiaaer." 
Stipulations  in  actions,  aee  "Stipulations." 
Suretyship,  see  "Principal  and  Surety." 

Particular  cIoMea  of  implied  contraatt. 
See  "Account  Stated";  "Money  Lent";  "Work 
and  Labor." 

S  1.   Beanliltes  and  vaUdltr* 

Evidence  held  not  to  euBtain  a  finding  by  the 
jury  of  tbe  execution  of  a  certain  written  con- 
tract.—Selah  V.  New  York  Times  (Sup.)  5^. 

•An  agreement  that  plaintiffs  would  not  bring 
an  action  in  the  state  on  a  judgment  in  their 
favor  against  defendants  held  not  against  pub- 
lic policy  as  ousting  the  courts  of  junsdictlon.— 
GiUer  t.  Bosslan  Go.  <Snp.)  793. 

Though  plaintiffs  case  does  not  show  it,  held 
the  illegality  of  a  contract,  so  as  to  render  it 
uQenforceable,  could  be  shown  by  defendant.— 
Sirkin  V.  Fourteenth  St.  Store  <Sup.}  830. 

*The  rule  as  to  ratification  of  contracts  held 
not  to  apply  to  oontract  illegal  as  avainat  nub- 
ile policy.— Sirkin  r.  Fourteenth  St.  Store  (Sup.) 
830. 

*A  contract  of  nale  held  part  of,  or  tainted  by, 
ft  contract  of  bribery,  the  making  of  which  is 
under  Pen.  Code,  S  384r.  a  misdemeanor,  bo 
that  action  for  tbe  price  could  not  be  maiutaln- 
ed.—8irkin  t.  Fourteenth  St.  Store  (Snp.)  830. 

*A  contract  Is  express  where  the  agreement  Is 
formal  and  stated  either  verbally  or  in  writing, 
and  is  implied  where  the  agreement  is  matter  of 
inference  and  deduction.  —  Gillan  v.  O'Larry 
(Sup.)  1024. 

8  K.  Coif  trnotion  smd  operatioa. 

•The  construction  of  an  agreement  hdd  for 
the  court.— Jones  v.  Oonld  (Sup.)  31. 

A  contract  held  to  entitle  plaintiff  to  a  certain 
increase  in  salary  for  a  certain  increase  over 
previous  advertistng  business,  and  not  for  the 
total  amount  of  advertising  done  in  his  de- 
partment—Selah  V.  New  York  Times  (Sup.) 

Where  a  contract  provides  for  tbe  payment 
of  money  in  consideration  of  doing  an  act  which 
is  to  be  or  may  be  performed  after  payment,  a 
snit  for  the  money  may  be  maintafned  before 
performance  of  such  consideration.— Oail  v.  Gail 
(Snp.)  617. 

In  an  action  for  payments  due  under  a  certain 
contract  made  in  consideration  of  a  promise  to 
(■onrey  interests  in  real  estate,  plaintiff  held  not 
required  to  plead  and  prove  performance  of  her 
covenants,  in  order  to  recover,  in  view  of  the 
absence  of  an  agreed  time  for  Ruch  perform- 
ance.—Gail  V.  Gail  (Sup.)  647. 

•Whether  i>erforuiance  of  the  conditions  of  a 
fontract  by  the  reapective  parties  are  depend- 
ent upon  each  other  and  must  be  concurrently 
p«!rformed,  or  are  independent,  held  dependent 
upon  the  Intention  of  the  parties  to  be  ascer- 
tained from  the  contract.— Gail  v.  Gail  (Sup.) 
047. 

A  contract  to  furnish  the  interior  of  a  build- 
ing held  to  bind  plaintiff  to  furnish  portable 
wardrobes  for  all  the  rooms  in  the  building. — 
Bieser  v.  Calvert  Const  Co.  (Sup.)  747. 


I  3.   ModiflMtlon  «nd  mugor. 

Modification  of  an  agreement  between  a  ml 
estate  broker  and  his  principal  held  void  u 
without  consideration.— Tanbenblatt  T.  Galewi- 

ki  (Sup.)  588. 

*A  modification  of  a  written  contract  held  io- 
effectual  as  made  after  the  execution  of  tbe  cob- 
tract  and  without  consideration. — Bieser  Cal- 
vert Const.  Co.  (Sup.)  747. 

t  4.   B—I—toM  Mid  abmndAament. 

Where  a  buildinf  contractor  was  wrongfullr 
discharged  before  completing  the  work,  he  wu 
entitled  to  recover  the  value  of  the  work  done 
and  materials  furnished  less  the  amount  paid. 
— Lrf)ssing  V.  Cushman  (Sup.)  368. 

Where  a  contract  provided  tor  revf>cati<«  if 
certain  services  were  unsatisfactory,  ludd,  that 
sufficient  ground  was  shown  for  rerocation.— 
Hess  V.  Boberts  (Sup.)  894. 

Where  a  ctrntract  provides  that,  if  certain 
services  rendered  were  not  satisfactory,  ibr 
agreement  could  be  revoked,  fteld  immaterial 
that  in  revoking  it  the  other  party  did  not  state 
that  the  services  were  unsatisfactory. — ^Hess  r. 
Roberts  (Sup.)  894. 

S  6.   ParfovmaBoe  or  lireaoh. 

Where  extra  work  on  a  buildios  contract 
necessarily  delayed  completion,  defendant  wax 
not  entitled  to  insist  on  completion  on  the  dale 
spedfied.— Lossing  v.  Gnshman  (Sup.)  368. 

'Whether  a  contractor  did  work  to  a  certain 
0  mount  under  a  certain  contract  duzins  a  cer- 
tain period  held  for  the  jury. — Devlin  v.  City  of 
New  York  (Sup.)  739. 

*In  an  action  for  breach  of  contract,  the  bu^ 
den  of  proving  the  breach  is  on  pllalntiff.— 
DevUn  v.  City  of  New  York  (Sup.)  739. 

*Wheo  a  contract  provides  a  condition  piv- 
cedent  to  the  payment  of  money,  that  condiikw 
must  be  complied  with  or  disposed  of  to  warrant 
recovery  thereunder. — ^Devlin  v.  (Stj  of  Nf« 
York  (Sup.)  739. 

*A  rug  dealer  held  liable  for  injury  resultin? 
from  a  failure  to  exercise  tbe  average  skill  of 
his  trade  in  cleaning  a  mg.— Berriman  v.  Task- 
Jian  (Snp.)  lOOO. 

•Where  there  is  proof  of  substantial  per- 
formance of  a  contract,  judgment  is  properlj 
rendered  for  the  balance  unpaid  less  the  value 
of  the  work  omitted. — Flsgg  v.  Sdioenlfii^ 
(Sup.)  1004. 

S  6.   Aotions  tor  breaok. 

In  on  action  on  a  written  contract  defeud- 
ant  having  introduced  no  evidence,  a  chanr 
that  the  written  contract  was  the  contract  hv- 
tween  the  parties  htid  not  wToneous. — Nonwiii 
r.  Loomis-ManninK  Filter  Co.  (Sap.)  261. 

•Evidence  held  insnffident  to  anthotiae  a  find- 
ing that  the  contract  was,  or  at  least  remaiiH^. 
as  contended  by  plaintiff.- Watkins  v.  I>ela- 

hunty  (Sup.)  619. 

•Where,  in  a  suit  on  a  contract,  plaiotilf 
pleads  full  performance,  be  may  not  recover  oa 
the  theory  that  his  breach  of  certain  terms  wv 
waived  by  defendant— Beat  Estate  Directory  k 
Information  Bureau  t.  Turner  (Sup.)  682. 
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CONTRIBUTORY  NEGLIGENCE. 

See  "NegUgence,"  f  3. 

Of  passenger,  see  "Carriers,"  i  7. 

Of  person  injared  by  defects  or  obstructions  in 

street,  see  "Munidpal  Corporations,"  f  12. 
Of  person  injured  by  electricity,  see  "Blectric- 

ity." 

Of  persm  Injared  by  operation  of  railroad,  see 
"Railroads?*  {  3. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  i  1. 

Of  ^rson  injnred  on  highway,  see  "Highways," 

Of  semnt,  see  "Muter  and  Servant,"  H  8, 
10,  11. 

CONVERSION. 

Wrongful  conversion  of  pencasal  property,  see 
"Trover  and  Conversion." 

CONVEYANCES. 

In  fnnd  of  creditors,  see  "Fraadnlent  Con\-ey- 

ances." 
In  trust,  see  "Trusts,"  6  1- 

Conveuancea  by  or  to  pariicitlar  claatet'of 
persona, 

iSee  "Infants,"  I  1. 

^Conveyances  of  particular  apeciea  of,  or  eatate$ 

or  interestg  in,  property. 
Mortgaged  property,  see  "Mortgages,"  i  S. 

Particular  claaMea  of  conveyanoea. 
See  "Assignments":   "Assignments  for  Benefit 
of  Creditors" ;  "Deeds" ;  "Mortgages." 

CORPORATIONS. 

Attachment  of  property  at  foreign  corporation, 

see  "Attachment,"  §  2. 
Combinations  between  corporations  In  restraint 

of  trade,  see  "Monopolies,"  S  1. 
Contempt  by,  see  "Contempt,"  i  1. 
Discovery  in  action  against,  see  "Discovery," 

f  1. 

Dismissal  at  trial  of  action  by  foreign  corpora- 
tion, see  "Trial,"  S  3. 

IjawB  impairing  vested  rights  of  stochholaera 
in  insurance  company,  see  "Constitational 
Law."  8  2. 

Mandamus,  see  "Mandamus,"  I  2. 

Requirements  of  statute  of  frauds  affecting 
agreement  by  corporate  officers,  see  "Frauds, 
Statute  of,"  fi  1. 

Right  of  trustee  in  bankruptcy  to  enforce  nn- 
^lud  stock  subscription,  see  "Bankruptcy," 

Particular  clasaea  of  eorporationa. 

See  "Benefidal  Associations";  "Municipal  Cor- 
porations" ;  "Railroads"  ;  "Street  Railroads." 

Banks,  see  "Banks  and  Banking."  I  1. 

Insurance  companiea,  see  "Insurance." 

Trnat  convuiies,  see  "Banlu  and  Banking," 
f  ^ 


$  1.  iMooTpovatloii  and  organlsatioB. 

Defendant's  liability  to  transfer  half  his 
shares  to  j)laintiff  under  their  agreement  upon 
the  organisation  of  a  corporation  promoted  by 
them  was  not  affected  by  plaintiff  not  being 
elected  to  the  management  of  the  concern  as 
the  parties  had  anticipated  at  the  time.— Dick- 
erson  t.  Appleton  (Sup.)  208. 

An  agreement  between  promoters  to  have 

stock  allotted  one  of  them  in  a  proposed  cor- 
poration held  based  on  a  valuable  consideration. 
— Dickerson  v.  Appleton  (Sup.)  293- 

In  an  action  upon  an  agreement  by  defend- 
ant to  allow  ■  plaintiff  one  half  of  the  shares 
issued  to  defendant  in  a  corporation  which  they 
had  promoted,  the  facts  that  certificates  were 
not  Issued  for  220  shares  of  the  entire  capital 
stock  issued  to  defendant  did  not  affect  his 
lialiility  to  plaintiff  under  their  agreement.— 
Dickerson  v.  Appleton  (Sup.)  29S. 

An  agreement  Md  to  entitle  plahitlff  to  half 

of  the  stock  issued  to  defendant,  before  the 
latter  was  permitted  to  surrender  bis  stock  to 
the  corporation.— Dickerson  v.  Appleton  (Sup.) 
293. 

i  2.  Corporate  ezUtemoe  and  frueUM< 

*Tbe  state  may  change  or  destroy  a  corpora- 
tion.—Colby  V.  Bqoitable  Trust  Co.  of  N'ew 
York  (Sup.)  97a 

f  3.   Capital,  atook,  and  dlTldenda. 

*A  corporation  is  estoiH>ed  to  deny  owner- 
abip  of  stock  in  its  president,  when  the  entire 
capital  stock  was  tranaferred  to  him  on  the 
corporate  books  for  a  valuable  consideration. — 
Dickerson  v.  Appleton  (Sup.)  283. 

*Prima  facie,  subscribers  to  the  stock  of  a 
corporation  are  not  bound  to  pay  assessments  on 
their  stock  unless  the  whole  capital  has  been 
subscribed  for.  but  the  implied  condition  may 
be  waived  by  a  payment  of  an  assessment  with- 
out objection.— Myers  v.  Stnrges  (Sup.)  528. 

In  an  action  by  receivers  of  a  corporation  to 
recover  unpaid  assessments  on  subscribers  to 
stock,  it  Is  no  defense  that  the  capita)  stock 
was  redumd,  where  the  laws  of  the  state  under 
which  the  corporation  was  ontanised  authorised 
such  reduction.- Myers  v.  Sturges  (Sup.)  B28. 

In  an  action  by  receivers  of  a  corporation 
against  subscribers  to  stock,  to  recover  unpaid 
assessments,  the  defense  that  all  the  stock  has 
not  been  anbseribed  for  cannot  be  taken  by  de- 
murrer.—Myers  V.  Sturges  (Sup.)  GS18. 

*In  an  action  by  receivers  of  a  corporation 
against  subscribers  to  stock  to  recover  unpaid 
assessments,  the  complaint  need  not  all^;^  that 
all  the  stork  has  been  subscribed  fmr.— Myers 
V.  Sturges  (Sup.)  528. 

To  con^el  plaintiff  to  take  in  lien  of  a  money 
judgment,  a  certificate  of  stock,  which  has 

greatb'  depreciated  in  value,  held  Inequitable: 
dt^feodaot  by  his  appeals  having  caused  tbp 
delay  in  the  delivery  of  the  certificate. — Tread- 
well  V.  Clark  (Sup.)  733. 

Evidence  in  an  action  for  the  price  of  cor- 
porate stock  examined,  and  held  inaufflclent  to 
show  a  contract  to  purdiaae.— Blair  v.  Mln- 
zesheimer  (Sup.)  799. 
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A  pnrduuer  of  corporate  Mock  who  alleges  a 
auppieiDental  contract  by  the  seller  for  a  repur- 
cfaaie  after  a  Bpecifled  time  has  the  buden  of 
proof.— Blair  v.  Miasesheimer  (Sup.)  TW. 

PlalntifF  held  not  entitled  to  recover  the  price 
of  stock  on  the  theory  of  a  rescission  of  the 
contract  of  purchase.— Brown  t.  O.  F.  Jouas- 
soa  &  Co.  (Sup.)  906. 

I  ^    Mambsrs  ud  stooU&oUlers. 

An  application  by  a  stockholder  for  an  ap- 
praisal under  Stock  Corporation  Law,  Laws 
1803,  p.  1436,  e.  638.  I  M.  *«W  made  within 
time.— Ennis  t.  Federal  Brewing  Co.  (Snp.) 
230;  Rendich  T.  Same,  Id.  ' 

Snbacribers  to  the  capital  stock  of  a  corpora- 
tion are  liable  for  debts  incurred  in  the  process 
of  organisation  or  in  preparing  to  begin  bosi- 
ness,  whether  the  capital  oas  all  been  subscrib- 
ed for  or  nob— Myers  v.  Stages  (Snp.)  628. 

A  stocklurfder  most  aliide  by  the  decision  of 

the  directors  and  stockholders  upon  all  mat- 
ters which  the  law  commits  to  their  control 
and  determination. — Colby  v.  Equitable  Trust 
C6.  of  New  York  (Sup.)  978. 

*A  court  of  equity  will  not  interfere  in  the 
management  of  a  corporation  on  the  complaint 
of  a  Btockholder,  unless  it  is  based  on  some  Il- 
legal or  unauthorized  act  of  the  majority  to  bis 
|^rejudIce.-<;^^  t.  Equitable  Trust  Oo.  of  Mew 

S  6*   Officers  and  aceiits. 

*De  facto  directors  of  a  corporation  have 
power  to  act  for  the  corporation  while  continu- 
ing in  such  position.— Lord  t.  Equitable  Life 
Assur.  Soc.  of  United  States  (Sup.)  67. 

•Equity  will  interfere,  at  the  suit  of  a  min- 
ority stockholder,  to  restrain  the  directors 
representing  a  majori^  from  carrying  out  a 
scheme  opposed  to  and  destructive  of  the  in- 
terests of  the  corporation  and  of  the  mlaority 
stockholders.— Robinson  t.  New  York  &  P.  G. 
R.  Co.  (Sup.)  ftl. 

•The  execution  of  a  contract  by  which  it  was 
[H-oposed  to  transfer  all  of  a  railroad  company's 
property  to  another  company  for  no  substantial 
consideration  Md  properly  enjoined  pendente 
lite  at  the  suit  of  a  dissenting  stockholder.— 
Robinson  T.  New  Totk  &  P.  CC  R.  Co.  (Sop.) 
f)l. 

Certain  facts  held  to  authorise  a  finding  that 
an  officer  ot  a  oorpocation  was  guilty  of  fraud 
aa  against  It,  rendering  certain  instructions  er- 
roneous.— Shepard  t.  Morgan  (Sup.)  379. 

4  6.   Corporate  powers  and  llalillitlea. 

A  contract  made  in  the  name  of  a  corpora- 
tion by  the  president,  and  one  which  it  might 
authorise  him  to  malce  or  itself  ratify,  ifWd 
admissible  in  evidence  againat  the  corporation. 
— Norman  v.  Loomis-Manning  Filter  Co.  (Sup.) 
261. 

Proof  that  the  seal  of  a  corporation  whose 
name  was  signed  to  a  contract  was  attached 
thereto  is  prima  facie  evidence  that  the  contract 
was  signed  by  the  authority  of  the  corporation. 
— Gause  v.  Commonwealth  Trust  Co.  of  New 
York  (Sup.)  1080. 


Evidence  held  to  show  tiiat  a  eorporation  con- 
trolled by  Laws  1890,  p.  1071,  c.  564,  {  2T. 
and  Laws  1892.  p.  1912.  c.  689.  |  161.  did  not 
authorize  the  execution  of  a  contract. — GauK 
V.  OtHomonwetlth  Trust  Co.  of  New  Ywft 
(Snp.)  1080 

A  corporation  held  not  estopped  from  sssail- 
Ing  the  validity  of  contract  executed  in  its  name 
without  authority. — Cause  v.  Commonwealth 
Trust  Co.  of  New  York  (Sup.)  1080. 

PeiBons  dealing  with  a  business  corpora tiot 
may  rely  on  the  awarent  authority  d  its  offi- 
cers, but,  in  the  absence  of  evidence  on  which  to 
predicate  an  estoppel,  the  question  is  whetlicr  a 
contract  with  a  corprfiration  was  authorized  bj 
it.— Cause  V.  Commonwealth  Trust  Co.  of  New 
York  (Sup.)  1080. 

I  7.  Consolidation. 

•A  stockholder  cannot  enjoin  the  execution  of 
proposed  merger  agreement  which  Is  intra  vires 
and  approved  by  a  majority  of  the  stockhold-r^, 
unless  fraud  or  oppression  or  unfairness  is 
shown.— Colby  v.  Equitable  Trust  Co.  of  New- 
York  (Sup.)  97a 

*A  merger  agreement  heUl  valid  though  no  al- 
lowance was  made  for  mod  wUl.— Colby  v.  Eq- 
uitable Trust  Co.  of  New  York  (Si^.)  978. 

A  meqcer  agreement  AeM  not  to  be  ae  nocm- 
■cionable  and  unfair  to  stodiholders  that  equity 
would  mtrahi  Its  execution.— Colby  t.  Equita- 
ble Trust  Co.  ot  New  York  (Sup.)  97& 

A  merger  agreement  between  corporatiow 
held  valid,  notwithstanding  an  intermioglinc  of 
interests.— Colby  t.  Equitable  Trust  Co.  of  New 
York  (Snp.)  978. 

*A  Btodrholder  cannot  enjoin  the  execottos 
of  a  proposed  merger  agreonent  between  tvr- 
poratlons  which  Is  Intra  Tires,  unlese  fraud  or 
oppression  or  nnfiainiees  is  shown. — Morse  v. 
Equitable  Aasor.  Boa  ot  United  States  (Snp.) 

9Sa 

I  8.    IHssolvtloB  and  farfettwre  of  fiaa- 
ohise. 

•Where  the  life  of  a  corporation  Is  taken 
away,  its  rights  and  property  are  not  con- 
fiscated, but  become  vested  in  Its  trustees  in 
office  at  the  time  of  its  death.— Pecqple  t.  Wes^ 
Chester  Traction  Co.  (Sup.)  69. 

•Under  the  statutes  under  which  several  teas 
companies  were  organized,  and  under  Law* 
1884.  p.  4G0,  c.  867.  {  5.  under  which  said  com- 
panies were  consolidated,  held,  that  the  contion- 
ation  in  business  was  not  an  act  of  which  the 
state  could  complain,  nor  the  exercise  of  a  fran- 
chise authorizing  proceedings  to  vacate  its  char 
ter  nndev  Code  CIr.  Proe.  I  1708.— Attoniej 
General  v.  Consolidated  Qas  Co.  of  New  Ynk 
(Sup.)  823. 

On  application  undo:  Code  Civ.  Proc  |  V!^ 
to  vacate  charter  ot  a  corporation,  held,  that  ihe 
court  would  consider  the  fact  that  no  resultinc 
injury  to  the  public  was  allied,  and  that  injo- 
ry  would  follow  the  vacation  ox  tlw  charter.^ 
Attorney  General  v.  ConaMldated  Ou  Go.  of 
New  York  (Sup.)  828. 
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*Uiider  Code  Civ.  Proe.  1  1798.  the  granting 
of  leave  to  the  Attonwy  Oeneral  to  bring  an 
acti<m  to  vacate  a  corporation's  charter  is  a 
matter  of  discretion. — Attorney  Oeneral  t.  Con- 
aolidcted  Gas  Co.  of  New  York  (Sap.)  823. 

A  ttodkboldar  cannot  enjoin  the  liqnidatlon 
of  a  corporation  where  the  proceedings  are  tak- 
m  In  good  faith  In  accordance  with  the  statute 
with  tm  approval  of  the  majority  of  the  stock- 
holder8.~Coibr  v.  Equitable  Trust  Co.  of  New 
Tork  (Sup.)  978. 

I  O.   Foralsm  Mvpoimtioaa. 

Pennsylvania  contract  with  (Hdo  inaarance 
company  wUtih  has  not  compiled  with  Pennsyl* 
vaoia  statate  Md  not  to  be  enforced  In  New 
York,— Swing  v.  Dayton  (Sup.)  ICS. 

♦Under  Code  Civ.  Proc.  I  401,  held  that, 
where  a  Foreign  corporation  has  complied  with 
flection  432,  subd.  2,  it  may  plead  limitations 
based  on  plaintiff's  failure  to  sue  while  the  des- 
^natlon  of  a  person  upon  whom  summons  could 
have  been  served  was  effective.— Wehrenberg  v. 
New  York,  N.  H.  &  H.  R.  Co.  (Sup.)  704. 

Where  it  ii  alleged  that  plaintiff  is  a  foreign 
ooiporatlon,  there  Is  a  presumption  that  it  is 
a  foreign  **irt:ocfc"  oorporatlon,  and  thus  within 
General  Corporation  Law,  Laws  1802,  p.  180&, 
c  687,  I  15,  requiring  snch  corporation  to  ob- 
tain a  license  before  doing  bnsiness  in  the  state. 
^Portland  Co.  r.  HaU  &  Grant  Const  Co. 
<Si]p.>  821. 

*The  complaint  by  a  foreign  corporation  mast 
Bhow  that  it  has  obtained  a  license,  as  required 
by  General  Corporation  Law,  Laws  1892,  p. 
1805,  c.  687,  J  15.— Portland  Go.  T.  HaH  ft 
Orant  Const  Co.  (Snp.)  821. 

*The  procurement  of  a  certificate  of  compli- 
ance with  requirements  of  law  by  a  foreign  cor- 
poration, required  by  General  Corporation  T*w, 
taws  1892,  p.  1805,  c.  687,  |  16,  held  a  condi- 
tion precedent  to  its  bringing  an  action  on  a 
contract  made  in  the  state,  and,  on  failure  to 
prove  it,  defendants  are  entitled  to  a  dismissal 
at  dose  of  plalntlfTs  case,  or  the  direction  of  a 
verdict  at  the  close  of  the  whole  case.— Pltta- 
hargb  Plate  Glass  Go.      Ravitch  (Sup.)  IIOS. 

COSTS. 

Fttyment  of  as  condition  to  voloatary  dismissal, 

see  "Dismissal  and  Nonsnit"  1  1- 
Power  of  municipal  court  to  award  costs,  see 

"Courts,"  {  2. 

4  1.  ■oearitr  for  yayataHt. 

*Under  the  facts,  held  a  nonresident  plaintiff 
should  be  required  to  give  security  for  costs.-~ 
Mills  V.  Nassau  Bank  of  City  of  New  York 
<8up.)  609. 

*Right  to  move  for  security  of  costs  held  not 
lost  by  lapse  of  time.— Mills  v.  Nassau  Bank  of 
City  of  New  York  (Sup.)  559. 

*(3ode  Civ.  Proc.  f  3278.  held  not  to  authorize 
an  order  for  additional  security  for  costs  where 
before  the  application  therefor  the  action  had 
1>eeu  tried  and  complaint  dlamiassd. — Ekdiroeder 
Page  (Snp.)  721. 


I  2.   Om  appaal  or  emv.  amd  om  naw 
trial  or  motloB  tmerefor. 

*Where  one  of  the  parties  orders  the  stenog- 
rapher's minates  to  oe  furnished  during  the 
trial,  though  with  a  view  to  use  them  to  prepare 
amendments  to  the  case  on  appeal,  he  may  not 
tax  as  disbursements  any  charges  for  exiteditinc 
the  minutes.— Pratt  vTciark  (Sup.)  734. 

*The  cost  of  stenographer's  minutes  ordered 
at  the  outset  of  the  trial  by  one  of  the  parties 
with  a  view  of  using  them  to  prepare  amend- 
ments to  the  case  on  appeal  Is  properly  taxed 
as  disbursements  against  the  ansaccessfui  party. 
—Pratt  V.  Clark  (Sup.)  734. 

'Appellant  held  not  entitled  to  recover  as 
costs  on  appeal  the  expense  of  a  reply  brief  re- 
peating an  argument  in  its  first  brief.- Sirkin  v. 
Fourteenth  St.  Store  (Sup.)  830. 

*Where  many  pages  of  a  record  are  taken  up 
with  immaterial  matter,  the  expense  of  print- 
ing will  not  be  allowed  on  appeal.— Sullivan  v. 
McCann  (Sup.)  909;  In  re  Fox,  Id. 

CO-TENANCY. 

See  "Joint  Tenancy" ;  "Tenancy  In  Common.** 

COUNSEL 

See  "Munidpol  CorpwationB,"  I  1. 

COUNTERCLAIM. 

8«e  "Sefc-Off  and  Oonnterdaim." 

COUNTIES. 

Conspiracy  to  defraud,  see  "Conspiracy,"  |  1. 
Supplemental  j)leading  in  action  to  restmin  pay- 
ment of  comity  funds,  see  "Pleadinc"  |  fi. 

5  1,   Ztseal  maaageaaaat,  pabUe  d«bt) 

seonrltles,  and  tumtloB. 

*A  supplemental  complaint  by  a  taxpayer 
hdd  to  allege  a  cause  of  action  under  Lnws 
1881jj>.  709,  c  531,  as  amended  by  Laws  1892, 
p.  w6,  c.  30l,  providiDR  for  a  taxpayer's  ac- 
tion to  recover  public  funds  illegally  expended. 
—McNeil  V.  Board  of  Sup'rs  of  Suffolk  County 
(Sup.)  176. 

COURT  OF  APPEALS. 

See  "Appeal,"  |  7. 

COURTS. 

Clerks,  see  "Clerks  of  Courts." 
Ointempt  of  court  see  "(Contempt" 
Jurisdiction  of  court  of  daims  to  determine 

claims  against  state,  see  "States,"  f  1. 
Review  of  decisions,  see  "Appeal." 

6  1.   Establishment,    orcanisatlaa,  wad 

proeedwo  In  BaBcral. 

*Oeneral  rales  of  praiitice  must  not  be  incon- 
sistent with  the  provisions  of  the  Code,  and  no 
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rule  can  enlazga  or  abridge  the  rights  conferred 
bT  the  Code  ttaeif.— Acrarman  v.  Ackennan 
(Sop.)  584. 

A  dedBlon  in  prior  proceedings  which  did  not 
iDvolve  the  same  issues  raised  in  the  present 
case  held  not  bindinjr  in  the  present  action. — 
O'Brien  v.  Cit7  of  New  York  (Sup.)  611. 

City  Court  Rule  1005  requiring  litigants  hav- 
ing causes  on  the  general  calendar  to  file  a  new 
note  of  issue  in  order  to  have  their  cases  ap- 
pear on  the  general  calendar  of  the  court  held 
invalid. — Schwartz  v.  Interurban  St.  Ry.  Co. 
(Sup.)  651. 

i  2.   Oowpts  of  limited  or  Infaiiov  Jurif- 

dlfltloiL. 

Under  Manicipal  Court  Act,  Laws  1902,  pp. 
1498,  1502,  c  680,  H  27,  28,  87,  a  defect  m 
'the  copy  of  the  Bummons  serred  on  defendant 
in  an  action  in  the  munidpal  court  held  not 
jurisdictional. — Uayenon  v.  Cohen  (Supu)  69. 

Under  Supreme  Court  Rule  31,  and  Munic- 
ipal Court  Act,  Laws  1902,  p.  1496,  c  580,  S 
20,  hdd,  it  will  be  assumed  an  order  of  the 
Municipal  Court  of  New  York  City  granting 
a  new  trial  was  made  upon  exceptions  taken  at 
the-  trial  where  it  does  not  specify  the  grounds. 
—Paso' T.  Woodside  Heights  Land  Corp.  (Sup.) 
125. 

The  setting  aside  by  a  municipal  judge  of  a 
final  order  made  by  him  and  reinstating  the 
verdict  and  judgment  held  error. — Coiwell  t. 
New  York,  N.  H.  &  H.  R.  Go.  (Sup.)  540. 

Where  a  municipal  judge's  action  in  vacating 
his  final  order  setting  aside  a  verdict  and  judg- 
ment and  granting  a  new  trial  was  error, 
whether  the  opposing  party  made  specific  objec- 
tion was  immaterial  to  his  right  to  raise  it  on 
appeal.— GolweU  v.  New  York.  N.  H.  &  H.  R 
Ca  (Sup.)  640. 

Where  the  Municipal  Court  of  New  York  City 
does  not  render  judgment  in  a  cause  within  14 
days  from  submission  of  the  cause  as  required 
by  Monicipal  Court  Act.  Laws  19(K2.  p.  1657, 
e.  580.  S  230,  it  loses  jurisdiction.— Lebowlu 
T.  Herman  (Sup.)  566. 

The  pleadings  being  oral,  and  the  answer 
being  "general  denial,  demand  for  bill  of  par- 
ticu^rs/*  it  was  unnecessary  to  anticipate  the 
facts  of  the  bill  of  particulars,  and  plead  "res 
adjudicata."  in  order  to  rely  on  a  prior  judg- 
ment involving  the  same  subject. — O'Brien  v. 
City  of  New  York  (Sup.)  611. 

Under  Municipal  Court  Act,  Laws  1902.  p. 
1560,  c.  580.  I  241,  an  affidavit  to  an  agreed 
statement  of  facts,  made  by  plaintiffs'  attor- 
ney,  instead  of  by  one  of  the  parties,  held  to 
render  the  statement  of  facts  insufficient  and 
to  deprive  the  court  of  Jurisdiction. — Neuataed- 
ter  V.  Wiener  (Sop.)  650. 

Under  Code  Cir.  Proc.  I  977,  the  dismissal  of 

plaintiff's  complaint  for  failure  to  prosecute 
and  refusal  to  restore  the  case  to  the  calendar 
for  trial  hetd  error.— Schwartx  v.  Interurban 

St.  Ry.  Co.  (Sup.)  651. 

Under  Municipal  Court  Act,  Laws  1902,  p. 
1668,  c  680,  I  256,  an  order  of  the  court  not 
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made  qpon  a  case  setded  Is  void.— Rhodes  r. 
Union  Ry.  Co.  (Sap.)  Ott. 

A  question  not  included  in  the  return  from 
Municipal  C^rt  held  not  presented  on  appeal, 
and  the  return  sent  back  for  correction. — simp- 
son  T.  Berkowitc  (Sup.)  068. 

Where  requirements  <^  sections  317  and  HiS 
of  Municipal  Court  Act  (Laws  1902,  pp.  15S0. 
1581,  c.  580)  are  not  complied  with,  appeal 
held  properly  dismissed. — Skinner  t.  Allison 
(Sup.)  m 

Demand  of  $2.50  prior  to  commencement 
action  for  services  as  a  dom^tic  servant,  in 
which  recovery  was  for  f2,'held  not  a  "Jnst  and 
reasonable"  demand,  within  the  provision  of 
BuflEalo  Municipal  Court  Act,  Laws  1891,  p. 
233,  c.  105,  S  458,  aa  amended  by  £aws  18^ 
p.  195,  c.  101,  I  S,  allowing  additional  ooste 
where  such  a  demand  was  made  before  anit.— 
Brennan  t.  Tick  (Sop.)  1008. 

Under  Municipal  Court  Act,  Laws  1902,  p. 

1563,  c.  580,  S  256,  the  court  has  no  power  to 
award  costs  on  the  denial  of  a  motion  to  open  a 
default  judgment.— Elots  v.  Frolich  (Sap.)  1023. 

The  jurisdiction  of  inferior  local  conrts  estab- 
lished under  Const,  art.  6,  I  IS,  providing  that 
inferior  local  courts  of  civil  and  criminal  juris- 
diction may  be  established,  is  limited  to  ac- 
tions arising  within  the  territorial  limits  of  tli^ 
tribunal,  or  to  cases  In  which  the  partieB  pro- 
ceeded against  leslde  witUo  or  are  aerred  with 
process  within  the  jurisdiction  of  the  local 
court.— People  v.  Daley  (Sup.)  1066. 

The  City  Court  of  Poughkeepsie,  created  un- 
der Laws  IQOZ,  p.  64,  c.  35,  by  virtue  of  Const, 
art.  6,  S  18,  providing  for  the  eatabUshment  of 
local  courts  of  inferior  jurisdiction,  and  vested 
with  certain  powers,  including  those  of  the  cit> 
recorder  under  the  city  charter  (Laws  1SS*G.  p. 
521,  a  425,  i  132),  held  not  to  have  jurisdic- 
tion of  bastardy  proceedings  where  the  partii-: 
were  nonresidents  of  the  ci^,  and  defendant 
was  not  served  with  process  within  the  city.— 
People  V.  Daley  (Sup.)  1056. 

The  Spedal  Term  of  the  C»ty  Court  has  no 
jurisdiction  to  order  plaintifTs  attorneys  to  ac- 
cept service  of  notice  of  ddEendants*  appeal 
from  a  judgment  of  such  court. — Qersman  v. 

Levy  (Sup.)  1107. 

Unless  an  order  requiring  plalntilTe  attorneys 

to  accept  service  of  notices  of  appeal  is  ahsKh 
lutely  void  for  want  of  jurisdiction,  the  qui^- 
tion  whether  defendants*  time  to  appeal  bad 
expired  cannot  be  determined  on  motion  to 
dismiss  the  appeal.--<3ersnian  v.  Levy  (8vp.» 
1107. 


Under  Code  Civ.  Proc.  S  3190,  providing  for 
appeals  from  the  City  Court  within  10  days  aft- 
er service  of  a  copv  of  the  judgment  and  notice 
of  entry  thereof,  plaintiff  must  be  held  to  strkt 

Jtractioe  with  reference  to  service  of  copy  of 
odgment.— Gemnan  v.  Levy  (Snp.)  1107. 

I  3.    0«iirta  of  nppeUato  Jvsisdlotloa. 

The  Appellate  Divisitm  of  the  Supreme  Court 
may  do  on  appeal  what  the  court  at  Special 
Term  should  have  done. — Decaovllle  AntmrnobiW 
Co.  V.  Metropolitan  Bank  (Sap.)  1027. 
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I  4.    Oomewremt  watA  floaUotiac  jurla- 
dlotloM.  Md  oomlty. 

PennaylTaDia  contract  with  Ohio  insurance 
company  vfaich  baa  not  complied  with  Pennsyl- 
vania statute  held  not  to  be  enforced  in  New 
York.— Swing  t.  Dayton  (Sap.)  166. 

COVENANTS. 

See  "Deeds,"  8  1. 

Covenanta  ta  lease  aa  to  repair*,  see  "Land- 
lord and  Tenant,"  i  8. 

Restraining  violation  of  covenant  In  deed,  see 
"Injunction,"  {  1. 

I  1.   Conftnictloii  and  opevatloa. 

Covenant  in  a  deed  prohibiting  the  erection 
of  dwellins  housea  witbtn  25  feet  of  a  front 
street  line  Aeld  applicable  to  a  dwelling  erected 
facing  a  side  ateeet  not  part  of  the  land  con- 
■  veyedl— Adams  v.  Howell  (Sup.)  945. 

*8tepe  projecting  about  four  feet  beyond  the 
front  fine  vf  a  dwelling  house  heti  not  a  part 
thflreof  within  the  meaning  of  a  covenant  pro- 
hibiting the  erection  of  a  dwelling  house  on 
the  property  within  a  certain  dlstiuice  of  the 
front  street  line.— Adams  t.  Howell  (Sap.)  946. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  |  2. 

CREDITORS. 

See  "Aaaignmenta  for  Benefit  of  Creditors"; 

"Bankruptcy";  "Fraudulent  Conveyances." 
Subzogaticai  to  rights  of  creditor,  see  **Babro- 

gation." 

CREDITORS'  SUIT. 

Bemedies  in  cases  of  fraudulent  couTeyaoces, 
see  "Fzandulent  Conv^ances,"  |  3. 

CRIMINAL  LAW. 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

OffeiweH      partioular  clastea  of  penoru. 
See  "Master  and  Serrant."  f  1. 

Particular  offentet. 

See  "Conspiracy,"  88  1.  2 ;  "Contempt" ;  "Dis- 
orderly Conduct";  "False  Pretenses";  "Hom- 
icide"; "Larceny.*' 

Against  law  relating  to  employment  of  child 
labor,  see  "Master  and  Servant."  %  1. 

Asainst  liquor  laws,  see  "Intoxicating  Liquors," 
1  2. 

Against  Sunday  laws,  see  "Sunday." 
i'nrrying  concealed  weapons,  nee  "Weapons." 

S   1.  Erldeaoe. 

'Where  a  conspiracy  to  rob  did  not  include 
a  coaxisAxtMS  to  dispose  of  the  property  secur- 


ed, a  converBati<m  between  two  of  the  con- 
spirators after  the  robbery  as  to  disposal  of  the 
property  held  not  competent.— People  t.  Martin 

(Sup.)  343. 

•In  a  prosecution  for  robbery,  evidence  of  an 
accomplice  already  convicted  held  inadmissible. 
—People  f.  Martin  (Sup.)  343. 

"Experiments  by  shooting  through  doth  heid 
admissible  to  show  distance  at  which  a  shot  waa 
fired  inflicting  a  wound  through  clothing,  but 
not  td  show  distance  at  which  one  was  Id- 
Oicted  in  the  head.— People  v.  Fiori  (Sup.)  416. 

•Where  evidence  of  a  confession  by  accused 
is  offered,  the  defense  is  entitled  to  a  prelimina- 
ry examination  of  the  witness  to  ascertain  its 
competency.— People  v.  Fiori  (Sup.)  416. 

Where  a  book  of  account  is  properly  received 
in  evidence,  it  is  proper  for  the  court  to  pennit 
the  report  of  one  who  examined  the  book. — 
People  V.  Milee  (Sup.)  510. 

•The  order  of  proof  in  a  criminal  case  is 
within  the  sound  discretion  of  the  court,  and 
the  court  may  admit  the  acta  or  declarations  of 
alleged  conapitators  before  proof  of  the  con- 
^iracy.- People  t.  Miles  (Snp.)  610. 

I  S.  TiiaL 

•Remarks  of  the  court  Intimating  that  coun- 
sel was  attempting  to  tell  a  witness  what  an- 
swer was  desired  to  a  question,  and  that  be 
was  repeating  a  witness'  answer  incorrectly,  are 
improper.—People  v.  Fiori  (£lup.)  416. 

•In  a  murder  case,  a  Teqnested  charge  that 
the  jury  might  consider  tJie  falluze  of  physi- 
cians  holding  autopsy  to  testify  on  trial  held 
erroneously  refused.— People  v.  Fiori  (Bap.)  410. 

I  3.   Appeal  and  emw,  and  oertlonui. 

•In  a  criminal  case,  the  discretion  of  the 
court  as  to  admission  of  evidence  on  cross-ex- 
amination to  impeach  a  witness  is  subject  to 
review.- People  v.  Fiori  (Sup.)  416. 

CUSTODY. 

Of  child,  see  "Divorce,"  f  8. 

DAMAGES. 

CJompensation  for  property  taken  for  public 

use,  see  "Eminent  Domain,"  8  2. 
Recovery  of  excessive  damages  as  ground  for 

new  trial,  see  "New  Trial,"  S  1. 

Damages  for  particular  injuries. 
See  "False  Imprisonment,"  f  1. 
Breach  by  buyer  of  contract  for  sale  of  goods, 

see  "Sales,"  8  6. 
Breach  by  seller  of  contract  for  sale  of  goods* 

see  "Sales,"  §  7.  ■ 
Injuries  caused  by  public  improvements,  see 

"Municipal  Corporations,"  %  8. 

$  1.    Oronnda  amd  snbjeots  of  aowpem- 
latory  damasos. 

•One  held  not  entitled  to  recover  for  mental 
distress  caused  by  seeing  her  pet  cat  mangled 
by  another's  dog.— Buchaoao  v.  Stoat  (Sup.) 
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*In  an  action  asr&iDst  a  dty  for  peraooRl  !q- 
jariefl  sastained  in  falling  on  an  icy  sidewalk, 

C'  lintiff  cannot  recover  damages  caused  by  an 
proper  treatment  of  her  injories.— Wade  t. 
Oity  of  Mt  Vernon  (Sup.)  241. 

♦Where  defendant's  breach  of  a  contract  for 
the  sale  of  a  news  and  checking  privilege  resntt- 
cd  directly  in  loss  of  profits  to  pl^ntifih,  and 
tnere  was  some  evidence  aathoridnx  sabstantial 
damages,  such  profits  were  recoverable.— Mash 
T.  Thoasand  Island  Steamboat  Oo.  (Snp.)  336. 

*In  an  action  for  preventing  the  performance 
of  a  contract,  plaintiff  cannot  prove,  as  his 
measure  of  damages,  the  amount  of  the  subcon- 
tracts let  by  him  on  the  work.— Brodie  v.  ffoat 
(Sap.)  414. 

I  8>   Kemmre  of  da«»K— . 

*In  an  action  for  damage  to  plaintiff's  anto- 
mobile,  the  rental  valae  while  being  repaired 
was  not  an  element  of  damage,  where  it  was  not 
shown  that  plaintiff  uned  aaother  or  bad  need 
of  one.— Murphy  v.  New  York  City  Hy.  Co. 
(Sup.)  1021. 

In  an  action  for  an  injury  to  plaintiff's  an- 
tomobile,  it  was  imi>roper  to  admit  teetimony 
aa  to  the  cost  of  repairs  other  than  those  due  to 
the  accident.— Mnrphj  v.  New  York  City  By. 
Oo.  (Sup.)  1021. 

S  3.    Inadequate  and  ezeesslve  damages. 

*Nlne  thousand  dollars  Aefd  not  an  excessive 
recovery  for  negligent  personal  injury  result- 
ing in  ^eari«y  and  tnberculosia.— Boenbeck  v. 
Brooklyn  Heights  B.  Co.  (Sup.)  80. 

*A  verdict  for  $2,000  for  a  fracture  of  the 
right  wrist  Md  not  excesHivfc— Power«  v.  Vil- 
lage of  Moravia  (Sup.)  169. 

*A  verdict  for  $2,600  for  pennanent  Injnry  to 
^aintilTa  knee  AeM  not  excessive.— Carey  v. 
BfooUyn  ^ghts  B.  Co.  (Bnp.)  10S4. 

I  4.   Pleading,  erldenee,  and  aaaeaament. 

'Under  allegations  In  the  complaint  in  a 
personal  injury  action,  held,  plaintiff  could 
show  a  tubercular  condition  resnlting  from  the 
injury.— Boenbeck  v.  Brooklyn  Heights  R.  Co. 
OSap.)  80. 

'Evidence  in  an  action  for  injnry  to  a  pas- 
senger while  attempting  to  board  a  street  car 
held  to  sustain  a  finding  that  his  tubercular 
cmkdition  at  the  time  of  the  trial  was  the 
proximate  result  of  Us  fall^Boenbeck  t. 
B^klyn  Heights  B.  Co.  (Snp.)  80. 

"In  an  action  for  injuries  to  plaintiff,  proof 
of  the  profits  of  his  business  resulting  from  his 
personal  services  with  an  insignificant  Invest- 
ment of  capital  held  competent  to  show  loss  of 
earnings.— e  raser  v.  City  of  Buffalo  (Sup.)  127. 

*In  an  action  for  partial  breach  of  contract, 
evidence  Md  competent  to  show  the  amount  of 
profits  iwobably  lost  by  defendant's  breach.— 
Nash  V.  nioosand  Island  Steamboat  Co.  (Snp.) 

336. 

*In  an  action  for  personal  injuries,  where 
plaintiff  refuses  to  submit  to  the  physical  ex- 
amination anthorixed  by  Code  Civ.  Proc.  1  873, 
and  ordered  by  tiie  court,  the  complaint  may  be 


stricken  out.— Smith  v.  New  Jersey  ft  H.  R.  By. 
&  Ferry  Co.  (Sup.)  416. 

*In  an  action  at  law,  damara  suffered  after 
the  b^inning  of  the  action  hM  not  recoTerable. 
—Salmon  r.  H.  B.  Blaaier  Alfg.  Co.  (Sw.)  44& 

*  Where  the  cinnplaint  did  not  demaDd  treble 
damages  and  the  jury  were  not  InstrDcted  there- 
on, the  question  may  not  be  raised  after  Terdio. 
—Salmon  t.  M.      Blasier  M^.  Go.  (Sap.)  44& 

•The  amount  of  damages  for  work  done  on- 
der  a  contract  alleged  to  bave  been  broken  by 
defendant  held  for  the  Jury.- Devlin  v.  Citj-  of 
New  York  (Sup.)  789. 

*In  an  actimi  for  peiwnal  Injnriea,  a  com- 
plaint was  insufficient  which  alleged  "severe  in- 
juries to  plaintiff's  back  and  side^" — ^Kinaella  v. 
Biesenberg  (Sup.)  876. 

To  justify  damages  for  a  condition  tiiat  did 
not  necessarily  and  directly  result  from  a  per- 
sonal injury  received  such  damages  sboald  be 
apecifically  pleaded,  so  that  defendant  might 
have  notice  thereof  and  an  opportunity  to  prop- 
erly litigate  tiie  aneation,<— Johnxa  t.  City  of 
Troy  (Sup.)  917. 

*In  an  action  for  personal  injaries,  certain 
evidence  of  injuries  held  inadmissible  in  the  ab- 
sence of  proof  that  they  were  directly  caused 
by  the  Injuriee  reoelvea^-Johnaim  T.  City  of 

Troy  (Sup.)  917. 

A  complaint  which  specifies  several  parts  of 
the  body  in  which  plaintiff  was  injured,  and 
adds  the  phrase  "and  othtr  parts  of  her  body." 
is  sufficient  to  admit  evidence  of  derangement 
of  and  blood  clots  in  the  uterus  and  dixzinessL — 
Walsh  V.  Bichmond  Light  &  B.  Co.  (Sup.)  950. 

Evidence  in  an  action  against  a  carrier  for 
personal  injuries  considered,  and  held  sufficient 
to  show  that  the  injuries  were  permanent. — 
Carey  t.  Brooklyn  Heights  it.  Co.  (Sup.) 

DEATH. 

Action  for  death  of  servant,  eee  "Master  aod 
Servant,"  SS  10^  11- 

Caused  by  negligmce  in  general,  see  "Negli- 
gence," I  4. 

Caused  by  operation  of  railroad,  see  "Rail- 
roads," I  3. 

Declarations  in  action  for.  see  "Evidence."  i  4. 
Liability  for  death  caused  by  negligence  of  aerv- 
aat,  see  "Master  and  Servant.^*  |  12. 

I  1.  Bvidenee  of  daaili  and  off  awnFtv- 
orshlp. 

•One  living  January  5,  1887.  is  presumed  to 
have  been  alive  in  October,  1887,  in  the  absonce 
of  proof  to  the  contrary. — Bosenbium  v.  Eisen- 
berg  (Snp.)  350. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy";  **Fraudnlant  Cotmrancea." 

DECEDENTS. 

Estates,  see  Descent  and  Distrlbntfon";  "Kx- 
ecutors  and  Administrators.** 
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DECEIT. 


See  '■Fraad." 


DECLARATION. 

Id  plMdlag,  tee  "PlMdlng,"  |  2. 

DECLARATIONS. 

As  evidence  In  civil  actloni,  Me  "BTldenee." 
Of  agent,  lee  "Principal  and  Agent,"  I  L 

DEEDS. 

Acknowledgment  of  execution,  see  "Acknowledg- 

menL" 

Covenants  in  deeds,  see  "Covenants." 

In  fraud  of  creditors,  see  "Fraadnlent  Convey- 
ances." 

In  trust,  see  "Trusts,"  I  1. 

Of  infants,  see  "Infants,"  |  1. 

Of  trust,  see  "Mortngea" 

Parol  or  extrinsic  evidence,  see  "Bvidmoe,"  I  6. 

Restraining  violation  irf  covenant  in  deed,  see 
"Injunction,"  S  1. 

Tax  deeds,  see  "Taxation,"  {  8. 

I  1.   Oonatruetloa  Mid  OMVmtloii. 

Where  an  executor  conveyed  certain  city  Iota 
under  a  nalced  power  of  sale,  lie  and  the  pur- 
chaser could  impose  mutual  restrictive  bnilding 
coTenants  on  the  premises  enforceable  Inequity. 
—Simmons  v.  Crisgeld  (Sup.)  234. 

Devisees  of  certain  city  lots  Md  not  en- 
titled to  object  to  restrictive  bnilding  cove- 
nants in  a  deed  by  the  execntor.— Simmons  v. 
Crisfield  (Sap.)  2S4. 

Defendant,  a  grantee  of  a  city  lot,  held  to 
have  taken  title  subject  to  restrictive  building 
covenants  contained  In  a  deed  of  an  adjoining 
lot  from  his  grantor. — Slnunona  v.  Crlsfleld 

(Sap.)  234. 

Where  tend  was  divided  and  conveyed  to  sep- 
arate persons  with  restrictive  covenants  nnder  a 
uniform  plan,  held,  that  one  of  the  grantees 
may  maintain  an  action  against  another  to  re* 
strain  the  violation  of  the  restriction.— Lands- 
berg  v.  Rosenwasaer  (Sup.)  929. 

I  8.  PlMuUnc  and  eTidenee. 

*A  deed  regalar  on  its  face,  and  properly  ex- 
ecuted and  delivered,  is  presumably  valid,  where 
the  grantor  has  not  been  adjudicated  an  inoom- 
petent.~Lewis  v.  Ryan  (Sup.)  274. 

*Where  the  grantor  was  sntfering  from  men- 
tal weakness  at  the  time  of  executing  the  con- 
veyance, BO  that  his  mind  was  not  normal,  the 
burden  of  proof  was  on  the  grantee  to  show 
the  perfect  fairness  of  the  transaction  and  the 
capacity  of  the  grantor. — Sloan  v.  Macartney 
(Sup.)  &40. 

*In  an  action  by  heirs  to  set  aside  a  deed 
because  of  the  mental  incapacity  of  the  grantor, 
evidence  examined,  and  Imd  to  show  that  the 

Kntor  was  not  sufficiently  mentally  responal- 
tot  hi*  acta  to  nataia  a  conveyance  made 


vpwi  ui  inadeqnata  coBBlderatlon.— Sloan  v. 
MaeartiMr  (EM  840: 

DE  FACTO  OFFICERS. 

Of  corporation,  eee  "Corpotationa,"  |  & 

DEFAMATION. 

See  "Libel  and  Blander." 

DEFAULT. 

Judgment  by.  see  "Judgment,"  |  2. 

DEFICIENCY. 

On  ^oreeloaaxe  of  mortgage,  aee  "Hortgagea," 


DELIVERY. 

ier,  see  "Can 
a  "Sales."  I  S 

DEMAND. 


Of  goods  by  carrier,  see  "CJarriera,"  I  3. 
Of  gooda  sold,  see  "Sales."  |  3. 


For  payment  of  bill  or  note,  see  "Bills  and 
NotM/'  I  2. 

DEMONSTRATIVE  EVIDENCE. 

In  dvO  actions,  see  "Evidence."  %  2. 

DEMURRER. 

In  pleading,  see  "Pleading."  I  4. 

DENIALS. 

In  pleading,  see  "Pleading."  |  8. 

DEPOSITIONS. 

See  **mtnease8." 

*ITnder  the  inherent  power  of  courts  and  the 
express  provisions  of  CJode  Civ.  Proc  |  813,  is- 
suance of  letters  rogatory  Aeld  proper,  In  view 
of  eondIti<nis  stated.— DecanviUe  Automobile  Oo. 
V.  Metropolitan  Bank  (Snp.)  1027. 

Bappreaaion  of  depositions,  consisting  of  an 
onslgned  da^lcate  of  depositions  taken  in 
France  and  signed  b;  the  witnesses,  but  which 
they  refused  to  deliver  for  failure  of  the  par- 
ties to  stipulate  that  the  depositions  should  not 
be  used  against  their  employers,  held  error  in 
view  of  the  circumstances.— Decauville  Automo- 
bUe  Co.  V.  Metropolitan  Bank  (Sup.)  1027. 

Proper  procedure  npon  denial  of  motion  to 
suppress  unsigned  depositions  consisting  of  a 
duplicate  of  signed  depositions,  which  could  not 
Ik  procured  on  account  of  conduct  of  opposing 

Sarty,  stated.  —  Decauvllle  Autmnobile  Co.  v. 
[etropolitan  Bank  (Snp.)  1027. 
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*A  plaintiff,  luvins  participated  in  and  as- 
sented to  the  taking  of  depoeitioiiB  at  a  certain 
place,  held  estopped  from  claiming  that  they 
could  only  have  been  taken  at  the  place  desig- 
nated in  the  commisBion. — Decauville  Antomo- 
bile  Co.  T.  Metropolitan  Bank  (Sup.)  1027. 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  (  2. 
On  purchase  of  municipal  franchise,  see 

nicipal  Corporations,"  {  7. 
RecoT^  of  deposits  tgr  pufchaser.  see  ' 

dor  and  Purchaser,**  |  6. 


"Mu- 
Ven- 


DESCENT  AND  DISTRIBUTION. 

See  "Bxeeutors  and  Administrators" :  "Wills." 
Inberitanoe  and  transfer  taxes,  see  "Taxation," 
f  4. 

i  1.   RichU  amd  UablUtlsB  of  heirs  tmA 
dlstribvtsss. 

One  claiming  a  widower's  share  under  a  cer- 
emonial marriage  and  a  matrimonial  life  of  36 
rears  held  to  claim  in  good  faith  upon  a  legal 
basis,  even  if  he  was  not  the  husband  of  the  de- 
cedent,  because  of  her  previous  cohabitation 
with  another  man,  constituting  marriage.— Gtelg- 
er  V.  Ryan  (Sup.)  13. 

DESCRIPTION. 

Of  ^bt  sectired  by  mortgage,  see  "Blortgages," 
Of  devisees  or  legatees  fai  wUl.  see  "Wills,"  I  5. 


License 
I  1. 


DETECTIVES. 

to  private  detectives,  see  "Licenses," 


DEVISES. 


See  "Wills." 


DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial."  I  S. 

DISABILITIES. 

Effect  on  limitation,  see  "Limitation  Ac- 
tions," {  2. 

DISCHARGE. 

From  employment  aee  "Master  and  Servant." 

Prom  indebUdnett,  ohligation,  or  tiahitUit. 
See  "Bankruptcy,"  {  2. 
Liability  as  guarantor,  see  "Qnaranty,"  {  1. 
Uabill^  as  surety,  see  "Principal  ana  Surety," 

DISCONTINUANCE. 

Of  action,  see  "Dismissal  and  Xonsalt,"  S  1. 


DISCOVERY. 

i  1.  Under  statatorr  prOTisiims. 

Where,  in  an  action  for  injuries  to  plaiodlff 
ward,  an  affidavit  to  examine  defendant  Mun 
trial,  besides  containing  requirements  of  Ok' 
Civ.  Proc.  I  872,  showed  that  the  ward  had 
ber  reason,  and  could  not  testify,  an  additionii 
reason  for  examining  defendant  was  shovn- 
Gherbulies  v.  Parsons  (Sup.)  321 ;  In  re  Li 
Grave  (Sup.)  323. 

*Tbat  the  examination  of  witnesses  befoii- 
trial  are  attempts  to  ascertain  whether  tiir 
plaintiff  has  any  case  is  not  a  valid  objectioD.- 
Cherbnlies  v.  Parsons  (Sup.)  821 ;  In  re  Li 
Grave  (Sup.)  823. 

*Th9  testimony  of  defeodant  befm  trisJ  io 
a  suit  for  injuries  to  plaintiff's  ward  htU  mur- 
rial  and  necessary  within  the  meaning  of 

tion  872,  subd.  4.  Ode  Civ.  Proc..  and  rule 
Gen.  Rules  of  Practice.— Cherbuiiei  v.  Parsot* 
(Sup.)  321 ;  In  re  La  Grave  (Sup.)  323. 

The  change  of  terminology  from  the  word" 
"testimony"  in  Code  Civ.  Proc  1  S72,  sul^L  1 
and  "ezaminati<m"  in  rule  82.  Gen.  Hahf  v'. 
Practice,  does  not  change  the  nieaninc.-<.Vr 
builez  V.  Parsons  (Sup.)  821 ;  In  re  La  Gra^- 
(Sup.)  323. 

'Under  Code  Civ.  Proc.  |  872,  and  Geo.  BoW 
of  Practice,  Rule  82,  it  is  unnecessary  in  an  affi- 
davit for  depoBitions  to  mentk>n  any  speott- 
tact  as  to  which  the  examination  is  wanted- 
Cherbuliez  v.  Parsons  (Sup.)  821;  In  re  Ia 
Grave  (Sup.)  323. 

Under  Code  Civ.  Proc.  §i  803-809.  872.  mb-S 
4,  7,  and  rule  82,  held  in  an  action  against  t 
corporation  tliat  plaintilf  was  not  entitled  to  »i 
order  requiring  the  corporation's  secretaif  w 
appear  for  examination  and  produce  books,  tti. 
—Ryan  v.  New  York  Cent,  ft  H.  B.  R.  0< 
<Sup.)  371. 

•Under  Code  av.  Proc.  9  870  et  aeq..  an^ 
General  Rule  of  Practice  82,  relating  to  tak 
ing  the  deposition  of  an  adverse  party  befor* 
trial,  held  a  defendant  in  a  ne«ligence  acci« 
might  examine  plaintiff  as  to  the  manner  ti 
occurrence  of  the  accident,  defendant  being  ig- 
norant thereof.— Eopl  in  v.  Hoe  (Sup.)  002. 

•In  Code  Civ.  Proc.  8  870  et  seq..  and  Gfnent 
Rule  of  Practice  82,  relating  to  examinatioo  o: 
an  adverse  party  before  trul.  the  wordx  "m.^- 
terial"  and  ^^neoesBary"  heU  not  used  fi.vDoii.v 
mously  in  the  requirement  for  a  showing  ilui 
the  testimony  ia  "material"  and  "necessan'.' - 
Koplin  V.  Hoe  (Sap.)  602. 

An  order  that  a  defendant  be  examined  (or 
the  purpose  of  enabling  plaintiff  to  frame  bi' 
complaint  held  erroneously  made;  the  evidenc 
sought  being  of  an  incriminatory  nature— K:} 
V.  Perkins  (Sup.)  613. 

*A  person  will  not  be  compelled  to  anbinii 
to  an  lamination,  and  be  forced  to  daim  hit 
privilege,  Dnless  it  affirmatively  appear  that 
there  Is  some  fact  which  will  not  criminstr 
him  and  concerning  which  he  Is  to  be  examiaed. 
— FHy  V.  Perkins  (Sup.)  8X8. 


•Foimt  AMmotated.  Sm  syUatea. 
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'TTDder  Oode  Cir.  Proc.  i  872,  providios  foi 
the  ezaminaUon  of  a  party  before  trial,  neld, 
that  the  affidavit  upon  wbicb  an  order  tor  ez- 
amituition  wai  aiked  was  i]uafflcieDt.~Mitcbell 
T.  Central  Mines  Development  Co.  (8np.)  963. 


DISCRETION  OF  COURT. 

Ah  to  action  by  attorney  general  to  vacate  cor- 
porate charter,  see  "GorporationB."  i  & 

EtuuninatiOD  of  witnewes,  aee  "Witnesses,"  1 1. 

Reception  of  evidence  in  criminal  prosecution, 
see  "Criminal  Law."  i  1. 

Review  in  civil  actions,  see  "Appeal."  §  7. 

Review  in  criminal  prosecution,  see  "Criminal 
Law."  I  & 


DISMISSAL  AND  NONSUIT. 

At  trial,  see  "Trial,"  i  8. 
DlsmisBal  of  appeal  from  nnmlcipal  court  see 
"Courts."  §  2. 

{  1.  Volnatwvy. 

*PlaintifE  held  entitled  to  dismiss  without  oth- 
er conditions  than  payment  of  costs. — Sdilegel 
V.  Boman  Catholic  Church  of  the  Most  Holy 
Trinity  in  Montrose  Ave.,  Brooklyn  (SupO  955. 

I  S.  iB-rolutary. 

The  rule  as  to  dismissal  for  neglect  to  prose- 
cute applies  to  suits  in  equity  as  well  aa  to 
actions  at  law.— Toher  v.  Lochinvar  Bealty  Co. 
(Sup.)  667. 

*Under  Code  Civ.  Proc  |  822,  and  Supreme 
Court  Rule  36,  held  a  complaint  in  a  certain 
action  should  be  dismissed  for  failure  to  bring 
it  to  trial  before  later  iBsues  were  reached. — 
Toher  v.  Lochinvar  Realty  Co.  (Sup.)  667. 

*Tbe  fact  that  a  case  was  noticed  for  trial 
and  placed  on  the  day  calendar  held  not  to 
avoid  the  application  of  the  rule  requiring  the 
distnissal  fofk  neglect  to  prosecute  in  view  of 
plaintiff's  failure  to  seasonably  move  to  restore 
it  to  the  calendar  after  it  was  stricken 
tberefrom.— Tbher  t.  Lochinvar  Beahy  Go. 
(Sup.)  007. 

*Facta  held  to  show  inexcusable  neglect,  war^ 
ranting  dismissal  of  an  action  for  lack  of  prose- 
cntion^McCard^  v.  Metropolitan  St.  Ry.  Co. 
(Sup.)  990,  991. 


DISORDERLY  CONDUCT. 

Under  the  express  provisions  of  Or.  Code,  I 
809,  snbd.  3,  persons  who  pretend  to  tell  for- 
tunes are  dlsoraerty  persons.— Fay  v.  Lamboume 
(Sup.)  874. 

The  pretense  of  occnlt  powers  and  the  ability 
to  answer  confidential  queationg  from  spirlt- 
oal  aid  Is  a  fraud  opoo  the  public— Fay  v.  Lam- 
boume (Bop.)  874. 


DISSOLUTION. 

Of  attachment,  see  "Attachment,"  S  2. 
Of  corporation,  see  *X)orporations,"  |  8. 

*PolBt  au< 


DISTRIBUTION. 

Of  estate  of  decednit,  see  "Descent  and  Distrib- 
ution." 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Bis^t  to  Ju^  in  action  by  district  attorney  for 
ilbd.  see  ''jnry,"  SI. 

DIVORCE. 

Review  of  order  dismissing  application  to  an- 
nul decree  of  as  dependent  on  finalltr  of  de- 
termination, see  "Appeal."  i  1. 

I  I.  JurlsdletlOBt  pvooMdlags,  asd  n- 

lief. 

*AdmisBiona  in  an  answer  In  an  action  for 
divorce,  held  no  evidence  of  adultery,  where 
the  charge  was  clearly  denied  In  the  answer. — 
Taylor  v.  Taylor  (Sup.)  428. 

Where  it  appears  in  a  divorce  suit  that  a 
child  was  bom  to  defendant,  nonaccess  of  plain- 
tiff will  not  be  presnmed.— Taylor  t.  l&ykw 

(Sup.)  428. 

In  a  divorce  suit,  copies  of  a  marriage  license 
and  certificate  of  marriage  in  another  state  of- 
fered by  defendant  as  proof  of  her  remarriage 
hetd  not  admissible.— rnvlor  v.  Taylor  (Sup.) 
428. 

Though  marriage  and  cohabitation  with  a  sec- 
ond husband  Is  conclusive  proof  of  sexual  inter- 
course, even  while  the  first  husband  is  living,  a 
second  marriage  alone  does  not  famish  such 
proof.— Taylor  v.  Taylor  (Sup.)  iSS. 

Testimony  of  plaintiff  in  an  action  for  di- 
vorce, tending  to  show  nonaccess  as  ground  for 
an  inferoice  of  defendant's  adultery,  held  incom- 
petent, even  in  the  sbsence  <3t  objection. — ^Taylor 
V.  Taylor  (Sup.)  428. 

*A  decree  of  divorce  obtained  in  another 
state  without  personal  service  on  a  resident  de- 
fendant and  without  her  knowledge  heid  void, 
as  the  court  was  withoat  jurisdiction.— Acker- 
man  V.  Ackerman  (Sup.)  634. 

*A  wife  Arid  not  [recluded,  under  Code  Civ. 
Proc.  I  1758,  from  obtaining  a  divorce  because 
she  bad  heard,  more  than  five  years  pri<»  to 
her  action,  that  defendant  bad  married  another 
woman,  where  the  hosband's  whereabouts  were 
unknown  to  her.— Ackerman  v.  Ackerman  (Sup.) 
534. 

Rule  72.  Oen.  Rules  of  Practice,  hOd  appli- 
cable only  where  application  la  made  for  di- 
vorce in  cases  of  default.— Ackerman  v.  Acker^ 

man  (Sup.)  534. 

Where  the  only  issue  raised  by  the  pleadings 
in  an  action  for  divorce  is  a  question  of  mar- 
riage of  the  parties,  it  cannot  be  sidnaitted  to 
a  jury.— Wood  v.  Piatt  (Sup.)  948. 

Evidence  held  to  make  a  prima  facie  showing 
for  annulment  of  a  decree  of  divorce  as  having 
bepn  obtained  by  coercion. — Lake  v.  lAke  (Sup.) 

964. 
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*ReinBiTis8%  hr  one  forbidden  In  the  decree 
of  divorce,  procured  bj  biB  coercioD,  to  remarry, 
held  not  to  prevent  annulment  of  tbe  decree. — 
Lake  T.  Lake  (Sup.)  964. 

i  2.    AHai<Hij%  Mllowanoea,  umA  Mmpmai- 
tlom  n  property. 

*In  an  action  for  separation,  an  additional 

allowance  tor  coiinael  fee  after  decision  held 
authorized  hy  BRreement  of  the  uartiea,  not* 
withstanding  Code  Civ.  Proa  i  1769.— Page  t. 
Page  (Sup.)  864. 

i  3.   Gnatody  amd  npport  of  ehildrea. 

Eiridence  held  inaafficient  to  show  that  plain- 
tiff was  not  entitled  to  the  custody  of  her  chil- 
dren in  an  action  for  separation,  because  of 
her  habits.— Page  t.  Page  (Sup.)  864. 

•Under  Code  Cir.  Proc.  |  1771  held  that  in 
an  action  for  separation,  where  defendant,  the 
husband,  set  up  a  counterclaim  for  absolute  di- 
vorce, hut  both  were  dismissed  on  the  merits, 
the  custody  of  a  child  could  properly  be  award- 
ed to  defaidant,  notwithstanding  section  1766, 
relating  to  actions  by  a  wife  for  Mpanition.— 
Light  T.  Ught  (Sap.)  931. 

DOCKETS. 

Of  Judgmenti,  see  "Judgment,"  i 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "BTidenoe,"  1 6. 
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See  "Gifts." 


DONATIONS. 


DOWER. 


Dower  interest  as  giving  right  to  redeem  from 
tax  sale,  see  "Taxation,"  |  2. 

DRAINS. 

Condemnation  of  land  for  sewer,  see  "Bminent 

'   Domain,"  f  2, 

DUE  PROCESS  OF  LAW. 

See  '^nstitntlonal  Law.**  |  8. 

EASEMENTS. 

See  "Highways." 

In^i^eeta  of  city,  see  "Municipal  Corporatloiut," 

EJECTION. 

Of  passenger,  see  "Carriers,"  1  & 

EJECTMENT. 

8  1.   Bicht  of  aotlos  mmA  defeases. 

*mectment  depends  on  tbe  right  to  possession 
when  tbe  action  is  commenced.- Lewis  v.  Ryan 
(Sap.)  274. 


_      d  orldenoe. 

In  ejectment,  a  reply  attacking  the  TftUdlty  of 
a  deed  under  wbidi  defendant's  claimed  keU  de- 
murrable.— Lewis  T.  Ryan  (Sap.)  274. 

ELECTION  OF  REMEDIES. 

A  purchaser,  defeated  in  an  action  to  refona 
the  contract  of  purchase,  hdd  not  precloded 
from  demanding  specific  performance. — ^Whaka 
T.  Stuart  (Sup.)  855. 

ELECTIONS. 

Local  option  elections,  see  "Intoxicatinic  Lie- 

uors,"  5  1. 

Of  officers  of  insurance  onnpaiiy.  aee  "Insor- 
ance."  |  2. 

I  1.  Noalutloas    and    pvlxuKry  ^loe- 
tloaa. 

Under  the  Primary  Election  Iaw,  Laws  1699. 
p.  968,  c.  473,  petiuoner  named  in  a  certificate 
of  election  issued  by  the  custodian  of  tbe  pri- 
mary  records  held  entitled  to  membership  in  tbe 
county  committee  daring  the  year  for  which  he 
was  elected ;  the  comimttee  iiairiii(  no  povfr 
to  review  Us  election.— FeMle  v.  Bepublicaa 
GoantT  Committee  ot  New  xork  Coa&tar  (SnpJ 
lOCl. 

S  2.  BaUots. 

*A  ballot  having  a  cross  In  the  circle  at  tlie 
head  of  the  independent  column,  and  a  crocw  ia 
front  of  the  name  of  a  candidate  in  the  Repab- 
lican  column,  is  properly  counted  for  the  candi- 
date^Feople  v.  Sniffin  (Sap.)  243. 

A  ballot  held  not  void  because  marked  by  the 
voter  to  enable  the  ballot  to  be  identified.— 
People  V.  Sniffin  (Sup.)  243. 

Ballots  submitting  Questions  of  local  <mtjoB 
held  not  in  compliance  with  Liquor  Tax  Law. 
Laws  1886,  n.  67.  c.  112,  {  16,  waxrantinK  call- 
ing of  spedal  election^In  re  tflbson  (Sup.) 
485. 

f  3.   Oovnt  of  -rotes,  retanSk  mmA  eaa- 


.  In  gao  warranto  In  which  It  Is  desired  to 
open  ballot  boxes  to  recount  the  contents,  be- 
fore such  boxes  can  be  opened.  It  must  be  sbon-D 
that  they  had  been  kept  undisturbed  and  in- 
violate.—People  V.  McClellan  (Sap.)  765. 

Before  any  ballot  box  can  be  opened  tor  a 
recount,  tbare  most  be  prrilmlnary  eridence 
tending  to  show  some  misconduct,  omission,  or 
error  with  respect  to  the  counting  or  returns 
from  the  election  district  in  which  tbe  box  was 
used.- People  v.  McCleUan  (Sup.)  760. 

I  4.  Contests. 

'*In  quo  warranto  to  try  title  to  an  office, 
plaintifl  should  not  be  required  to  state  what 
will  be  disclosed  by  a  scrutiny  of  the  ballot*  as 
to  the  actual  state  of  the  vot&— Peoide  t.  Mc> 
Cilellan  (Sup.)  765. 

*In  quo  warranto  to  try  title  to  an  office. 
AeU,  onder  the  complaint,  that  plaintiff  shoold 
be  precluded  from  klving  evidence  relative  to 
fraudulent  votes.— People  t.  BicQdlaa  (SopJ 

766. 
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•Complaint  In  qao  warranto  to  try  title  to  an 
office  had  insafficient  tn  fallinff  to  ahow  the  par- 
ticular districts  in  which  frana  was  perpetrated, 
and  the  nature  of  the  frand  or  error.— People 
T.  McCtellan  (Sap.)  765. 

On  anwal  from  an  order  in  qno  warranto 
proceedings,  Add,  that  the  conrt  might  review 
the  former  order  which  had  not  been  appealed 
from.— People  t.  McGlellan  (Snp.)  76S. 


ELECTRICITY. 

IdBbllitT  of  master  for  injuries  from,  caused  by 
negliffence  of  servant,  see  "Master  and  Serv- 
ant." «  12. 

In  an  action  to  recover  for  electric  current  the 
burden  of  proving  that  the  meter  supplied  hj 
plaintiff  was  inaccurate  held  to  be  on  defendant 
—New  York  &  Queens  Blectrie  lAght  ft  Power 
Co.  V.  Long  Island  Machine  ft  Marine  Const 
Co.  (Sup.)  176. 

Under  a  contract  for  fumiBhing  electric  cur- 
rent, defendant  held  liable  to  pay  only  for  the 
amount  actoally  supplied,  and  not  for  the 
amount  registered  by  a  defective  meter. — New 
York  ft  Queens  Electric  Light  ft  Power  Co.  t. 
Long  Island  Machine  A  Marine  Cout  Oo. 
(Sup.)  176. 

In  an  action  to  recover  for  electric  current 
the  question  whether  or  not  defendant  received 
and  used  the  amount  of  current  registered  by  a 
meter  shown  to  be  defective  held  one  for  the  jury. 
—New  York  &  Queens  Electric  Light  ft  Power 
Co.  V.  Long  Island  Machine  ft  Marine  Const 
Co.  (Sop.)  176. 

*Ia  an  action  for  injuries  to  a  lineman,  owing 
to  his  having  brought  bis  hand  in  contact  with 
a  live  nniosulated  wire,  the  question  of  plain- 
tiff's contributory  negligence  held  one  for  the 
Jury.— Dntcher  t.  Bockland  EUectrle  Co.  (SupO 
567. 

ELEVATORS. 

Liability  for  death  caused  by  negligence  of  serv- 
ant in  use  of.  see  "Master  and  Servant"  f  12. 

Negligence  in  general  as  to  nse  of,  see  "Negll- 
lenee.**  |  8. 


EMINENT  DOMAIN. 

Public  Improvements  by  munldpalltiai,  sat  "Mn- 
nldpal  Orporations."  U  7-0. 

I  1.  Xatwe,  aztamtt  ud  dalscatiam  of 
power. 

Tn  the  absence  of  a  public  necessity  for  the 
construction  of  a  rallroM,  it  was  not  authorised 
to  condemn  private  iffopertr  for  a  r^ht  of  way. 
—People  T.  Board  of  Railroad  Com'rs  (Sap.) 

288. 

I  2.  Oompeaaatlon. 

•The  measure  of  damages  to  improved  proper- 
ty, part  only  of  whidi  la  aoui^t  to  be  condemn- 
ed, is  the  dlffoTOice  between  the  fair  market 


value  of  the  whole  property  and  the  fair  market 
value  of  the  mnainder. — In  re  Manhattan 
Bridge  No.  3  in  City  of  New  York  (Sup.)  366. 

In  proceedings  to  condemn  land  for  sewer 
pnrposes,  defendant  htld  not  entitled  to  have 
certain  improvements  considered  bi  fixing  his 
compensation.— In  re  Trustees  of  Tillage  of 
White  Plains  (Sup.)  696. 

*In  pzoeeedlnga  to  condemn  land  for  sewer 
purposes,  defendaut  held  entitled  to  have  cer- 
tain improvements  considered  in  fixing  his  com- 
pensation.—In  re  Tmsteea  of  Tillage  of  White 
Plahu  (SnpO  686. 

An  award  tat  land  nnder  a  lake  condemned 
held  to  include  compensation  for  the  taking  of 
the  owner's  right  to  take  lea  from  the  lake.^ 
In  re  Daly  (Sup.)  635. 

*The  purchaser  of  property  abutting  on  a 
street  had  to  have  acquired  the  rights  of  his 
grantor  to  maintain  an  action  against  an  ele- 
vated railway  for  damages  to  the  property  re- 
sulting from  the  unauthorized  constmctlou  and 
operation  of  the  railway  in  the  street— Muller 
V.  Manhattan  By.  Co.  (Sup.)  852. 

i  3.  Pvoeeedlacs  to  tako  pr»pertf  mmA 
assess  eompeasatioB. 

*Under  Code  Civ.  Proc.  H  728.  8868,  a  court 
in  condemnation  proceedings  may,  after  Judg- 
ment, while  the  commissioners  are  still  sitting, 
correct  a  clerical  error  in  the  petition  and  judg- 
ment In  the  deecriptlon  of  the  land.— Brooklyn 
Union  Blevated  R.  Co.  v.  Talance  (Sup.)  157. 

*In  proceedings  to  condemn  part  only  of  im- 
proved land,  certain  evidence  as  to  the  values 
of  the  land  and  of  the  buildings  thereon  sepa- 
rately held  inadmiflsihie,  and  the  award  made 
thereon,  invalid. — In  re  Manhattan  Bridge  No. 
8  in  City  of  New  York  (Sup.)  366. 

In  a  proceeding  by  a  dty  to  condemn  lands 
under  a  lake  and  a  water  right  therein,  the  own- 
en  of  the  lands  may  not  complain  that  the  own- 
ers of  the  water  right  have  oeen  paid  twice  by 
the  dty  for  such  right  on  the  theory  that  it 
was  acquired  in  another  proceeding. — In  re 
Daly  (Snp.)  635. 

Under  Lews  1893,  p.  822,  c  189,  S  11,  an 
award  in  a  proceeding  to  condemn  a  water  right 
held  not  objecticmable  on  the  ground  the  right 
was  acquired  In  another  proceeding^Io  re 
Daly  (Sup.)  685. 


EMPLOYES. 

Bee  "Master  and  Servant" 


ENTRY. 

Of  Judgment  see  "Jndgment"  I  4^ 
Re-entry  by  landlwd,  see  "LandloTd  and  Ten-' 
ant"  S  5. 


ENTRY,  WRIT  OF. 

See  "Ejectment" 
U  teeeyUabu. 
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EQUITY. 


DismlBsal  of  suit  in  eqnitj  for  failure  to  prose- 

cute.  see  "Trial."  S  2. 
Joinder  of  parties  in  equity  proceedinjr,  see 

"Parties."  «  1. 

Parttoular  aubjectt  of  equitable  juriadiction  and 
equitable  remedie$, 

See  "Fraudulent  ConYefancea" ;  "Injanction"  ; 
"Interpleadar" :  "PartitioD."  I  1:  "Qnietinit 
Title" :  "Receivera" ;  "Specific  Performance" ; 
"Trusts." 

Conatruction  of  will,  see  "Wills,"  S  S. 
MauaKement  of  corporation,  aee  "Corporations." 
§  4. 

Relief  against  judfnnent,  see  "JudKment."  S  0. 
Transfer  of  corporate  stock,  see  "Corporations." 
f  6. 

{  1.  Jwlsdlctloa,  primolples,  aad  muc- 
ims. 

*An  executrix  held  to  have  no  rifcht  to  invoke 
a  court  of  equity  to  advise  her  whrther  she 
may  accept  an  advantageous  offer  for  any  spe- 
<nRc  piece  of  ttie  real  estate  in  her  chante:  the 
proposition  being  too  Indefinite  for  the  court  to 
■entertain,— Yoshall  v.  Olark  (Sup.)  313. 

That  defendant  acted  upon  counsel's  advice, 
which  was  an  erroneous  view  as  to  the  law, 
held  not  a  sufficient  j;round  for  relief. — Tread- 
well  V.  Clark  (Sup.)  7S3. 

'Equity  will  not  adjust  differences  between 
wrongdoers,  but  will  first  judge  complainant; 
nnd  not  until  be  is  found  guiltless  will  the 
court  proceed  to  determine  wnether  or  not  he 
has  been  wronged.— Fay  t.  Lambonme  (Sup.) 
874. 

ESTATES. 

See  "Life  Estates" ;  "Remainders.** 

Created  by  will,  see  "Wilis,"  fi  5. 

Decedents^  estates,  see  "Descent  and  Distribu- 
tion" :  "Executors  and  Administntom." 

Estates  for  years,  see  "Landlord  and  Tenant." 

Joint  tenancy,  see  "Joint  Tenancy." 

Restrictions  on  creation  of  future  estates,  see 
"Perpetuities." 

Tenan^  in  oommon,  see  "Tenancy  In  Com- 
mon." 

Tmsta,  see  "IVnBtB,"  |  2. 

ESTOPPEL 

By  Jndffment.  see  "Jndgmoit,"  H  6,  7. 

Of  corporation  to  deny  ownertjiip  of  stock  in 
Its  president,  see  "Corporations,   S  3. 

Of  corporation  to  dfuy  validity  of  contract  ex- 
ecuted without  autliority,  see  "Corporations," 
fi  6. 

To  object  to  place  of  taking  deposition,  see 
"Depositions," 

'i''o  filiow  retirement  from  firm,  see  "Partner- 
ship." S  4. 

EVICTION. 

<it  tenant  of  demised  premises,  see  "Landlord 
and  Tenant,"  H  3.  4. 


EVIDENCE 


See  "Depositions" ;  "Discovery" :  "Witnesses." 
Admissibility  of  evidence  under  pleading,  tw 

"Pleading,"  |  8. 
Appllcabllitr  of  Instmctloiui  to  eridenoe.  se- 

"Trial,"  I  4 
Conformity  of  jadgment  to  proofs,  see  "Jair- 

meat,"  i  8. 
Qaestions  of  fact  for  jury,  see  "Trial."  |  3. 
Reception  at  trial,  we  "Trial."  I  1. 
Verdict  or  findings  oontrarj  to  eridence,  ■» 

"New  Trial."  I  1. 

As  to  particmlar  fact*  or  Imims. 
See  "Damages,"  1  4;  "Death."  f  1;  "Deeds." 

S  2;  "Mor^tages."  I  1;  "Partnership."!]. 
Abandonment  of  water  course,  see  "Watets  and 

Water  Courses,"  S  1. 
Assignment  of  Insurance  policy,  see  "lossr- 

anoe."  f  4. 

Authority  of  officer  or  agent  of  corporation  ii< 

contract  see  "Corporations."  |  6. 
Contributory  negligence  of  passenger.  Me  "Cs^ 

riers."  S  T, 

Contributory  negligence  of  servant,  see  "Master 

and  Servant,"  ST  8.  10. 
Employment  of  brolter.  see  "Brokers,**  |  L 
Establishment  of  trust,  see  "TruBta.^  t  1. 
Execution  of  contract,  see  "Contracts.**  i  L 
Illegality  of  contract,  see  "Contruts.'*  K  1. 
N^li^eoce  of  master,  see  "Master  and  Bemtt" 

Testamentary  capacity,  see  "Wills,"  I  2. 

In  action$  by  or  agaitut  partievlor  cZa««et  of 
persofu. 

See  "Carriers,"  K  2.  6,  7.  10 :  "CorporatioBf. 
5  6;  "Executors  and  Administrators."  f  4: 
"Infants,"  §  2;  "Master  and  Servant,"  I  10: 
"Municipal  Corporations,"  {  5. 

Agent,  see  "Principal  and  Acent,"  I  3. 

Foreign  corporations,  see  "CorporationB."  I  9. 

Married  woman,  see  "Husband  and  Wife,"  I  - 

In  particular  civil  actiom  or  prooeedingt. 

See  "Divorce,"  {{  1,  3 ;  "Negligence."  |  4 :  '"Si*- 
cific  Performance,"  S  2;  "Trover  and  Convi- 
sioQ,"  S  !• 

Condemnation  proceedings,  see  "Eminent  r>- 
main,"  i  S. 

Contempt  proceedings,  see  "Contempt."  I  Z 
For  benefits,  see  "Beneficial  Associations." 
For  breach  of  contract,  see  "Contracts."  U  5.  0 : 

"Sales,"  S  6. 
For  broiler  s  commission,  see  "Brokers,"  i  3. 
For  death  of  servant,  see  "Haitw  and  ServaaL" 

i  10. 

For  electricity  used,  see  "Electricity." 
For  injuries  caused  by  negligent  or  nnlan-ful 
use  of  street,  see  "Municipal  Corporations." 

i  9. 

For  loss  of  or  Injuries  to  passenger's  effects. 

"Carriers,"  i  10. 
For  money  collected  by  attorney,  see  "Atlorm-r 

and  Client,"  S  1. 
For  personal  injuries,  see  "Carriers,"  U  8. 

"Master  and  Servant,"  I  10;  "Mnniciml 

Corporations,"  §  12. 
For  price  of  ooiporate  stock,  see  "Oorporatiotb^" 

113. 
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For  prica  of  goods  sold,  see  "Sales,"  8  & 
For  rent,  see  "Landlord  and  Tenant,"  .8  4. 
For  specl&c  performance  of  contract  bj  city, 

see  "Manicipal  Corporations."  8  5. 
On  contract,  see  "Oontracte,"  88  1,  2. 
On  contract  of  emploTment,  see  "Master  and 

Servant."  I  2. 
On  miaranty.  see  "Onarantj."  8  2. 
On  insurance  polity,  see  ''uisnrance."  I  8. 
On  mataal  benefit  insarance,  see  "Insnrance," 

I  9. 

To  annul  contract  for  sale  of  realty,  lee  "Ten- 
dor  and  Purchaser,"  8  1. 

To  construe  will,  see  "Wills,"  |  5. 

To  have  absolute  conveyance  declared  mortiaRe, 
see  "Mortjcages,"  8  3- 

To  recover  freixht  cbarxes,  see  "Carriers."  8  2. 

To  set  aside  aliened  fraudulent  conveyance,  see 
"Fraudulent  Conveyances,"  8  2. 

In  criminal  protecutiont. 

»ee  "Conspiracy."  86  1.  2;   "Criminal  Iaw," 

I  1 :  "Homicide,"  8  2. 
For  carrying  concealed  weapons,  see  "Weapons." 
For  offense  against  law  relating  to  employment 

ot  child  labor,  see  "Master  a^  Servant."  8  1- 

Review  and  procedure  thvrwn  in  appellate 
court*. 

Ilarmlees  error  In  rulings  on,  see  "Appeal,"  8  7. 
Review  as  dependent  on  presentation  in  lower 
court  of  gronnds  of  review,  see  "Appml,"  f  2. 
Review  of  evidence  in  general,  see  "Appeal,"  |  7. 

i  1.  B«leT*Hey,  lUKteriaUty.  mmA  eom- 
pvteaey  ui  KA'noral* 

•In  an  action  for  breach  of  a  contract  to  de- 
liver certain  bonds  in  New  York  on  Beptembpr 
3.  evidence  of  a  sale  of  such  bonds  in 

August,  190B,  In  San  Francisco,  Md  Inadmissi- 
ble to  show  the  market  value  of  the  bonds  in 
New  Tork  <Hi  the  date  delivery  was  required.— 
Stein  T.  Hartshome  (Sup.)  823. 

•8  2.  DemoBStratlTO  erldemee. 

Animals  may  be  introduced  in  evidence  to  de- 
Iprmine  identity. — Bender  v.  Appelbaum  <Sup.) 

::il8. 

<  3.  Admissions. 

'Plaintiff,  in  att  action  against  a  carrier  for 
loxs  of  Koods.  having  introduced  as  part  of  her 

proof  a  receipt  containing  a  special  contract  of 
limited  liability,  without  limiting  its  purpose, 
could  not  contend  that  she  was  not  bound  by 
Its  terms.— Addoms  v.  Weir  (Sup.)  146. 

•Declarations  by  an  agent  are  only  admissible 
-against  the  principal  when  they  are  in  reference 
to  the  matter  under  inquiry,  and  were  made 
-during  the  continuance  of  the  agpncy.— Arnold 
V.  Rockland  Lake  Trap  Rock  Co.  (Sup.)  296. 

Testimony  of  defendant's  president  in  a  for- 
mer suit  between  different  parties  held  Inad- 
missible against  defendant.— Arnold  v.  Rock- 
land Lake  ^p  Bock  Col  (Sup.)  206. 

*In  an  action  by  a  real  estate  broker  for  com- 
missions, an  admission  that  plaintiff  procured 
the  sale,  as  expressed  in  the  contract  between 
the  vendor  and  purchaser,  was  evidence  for 

f laintiff.— Oscar  D.  &  Herbert  V.  Dike  v. 
laight  (Sup.)  1066. 


8  4.  Deolaratloas. 

•In  an  action  for  death  ot  an  employe  of  a 
subway  construction  company,  caused  by  negli- 
gence of  employes  of  a  cable  company,  deelara- 
ticms  as  to  former  negligent  acta  of  the  cable 
comi>any's  employ^  Aeld  inadmissible.— Draper 
V.  InteriHHWipi  Rapid  Transit  Go.  (Snp.)  686. 

•In  an  acti(»i  by  a  real  estate  broker  for 
commissions,  on  a  contract  under  which  it  bad 
earned  its  commissions  when  the  contract  of 
sale  was  signed,  defendant's  self-serving  dec- 
laration that  the  payment  of  commissions  was 
to  await  the  delivery  of  the  deed  was  (tf  no 
effect.— Oscar  D.  ft  Herbert  V.  Dike  t.  Hai^t 

(Sup.)  loea 

8  5.    Documentary  eTideaoe. 

•In  an  action  by  a  bank  on  a  note  discounted 
by  it.  the  discount  register  of  the  bank,  together 
with  certain  evidence 'of  its  bookkeeper,  held 
competent.— Wallabout  Bank  v.  Peyton  (Sup.) 

8  6.  Parol  or  extrlnsie  evldenflo  aCeot- 
Inc  wrltlnc*. 

•In  an  action  on  a  contract  to  construct  a 
cellar,  parol  evidence  hdd  admissible  to  Ediow 
that  prior  to  the  making  of  the  contract  de- 
fendant stated  that  he  only  required  a  cellar  8 
b^2  feet  in  slie.— Losalng  t.  Goshman  (Snp.) 

In  an  action  for  rent,  exclusion  of  proof  of 
an  oral  agreement,  between  lessor  and  lessee, 
subsequent  to  the  lease,  but  prior  to  the  be- 
ginning of  the  term,  superseding  the  lease,  kdd 
reversible  error.— Haight  v.  Cohen  (Sup^)  602. 

Parol  pvidence  of  an  agreement  supplemental 
to  a  written  contract  of  sale  held  not  to  vary 
the  written  contract  so  as  to  require  its  ex- 
clusion.—Blair  V.  MinKesheimer  (Snp.)  799l 

8  7*   Opiniom  orUenee. 

•Loss  of  profits  by  defendant's  partial  breach 
of  contract  could  not  be  proved  by  expert  or 
opinion  evidence. — Nash  v.  Thousand  Island 
Steamboat  Co.  (Sup.)  336. 

•It  is  unnecessary  for  an  expert  witness  a« 
to  the  market  value  of  a  particular  article  of 
merchandise  to  be  acquainted  with  the  market 
value  of  all  its  component  parts. — Brody  t. 
BImbaum  (Sop.)  5S1. 

•In  an  action  for  persona]  injurieH  by  coming 
in  contact  with  a  revolving  shaft,  it  was  error 
to  permit  a  witness  in  answer  to  a  hypothetical 
question  to  testify  that  the  shaft  waa  a  danger- 
ous appliance.— Civetti  v.  American  Hatters*  & 
Furriers'  Corp.  (Sup.)  663. 

*A  witness  called  to  prove  handwriting  maj- 
be  asked  whether*he  has  seen  a  particular  per- 
son write,  and  whether  he  believes  the  paper  in 
dispute  to  be  in  his  handwriting. — Tarno^er  v. 
Grissler  (Sup.)  606. 

In  absence  of  testimony  of  a  witness  who 
saw  a  signature  writtea,  the  best  evidence  Is 
that  of  witnesses  acquainted  with  the  supposed 
writer,  and  who  have  a  knowledge  of  his 
handwriting. — Tarnofker  v.  Grissler  (Sup.)  600. 

i  8.   Weight  and  snflaiener. 

•The  evidence  of  one  sued  for  fraud  that  he 
acted  honestly  and  without  intent  to  defraud 
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iM  not  conelnslTa  on  tlw  Svaej. — Shepard  v. 
Morgan  (Sup.)  879. 

EXAMINATION. 

Of  ^rene  party  before  trial,  aae  'Dfacovery," 
Of  iritnesseB  in  general,  tee  "Witnessea,"  |  1. 

EXCEPTIONS. 

NecesBity  for  puriMwe  of  review,  aee  "Apoeal," 
S  2. 

TakioR  exceptions  at  trial,  see  "Trial,"      1.  4. 


EXCEPTIONS,  BILL  OF. 

NecesBity  for  purpose  of  review,  see  "Appeai/ 

EXCESSIVE  DAMAGES. 


See  "Damaxee."  |  & 

As  ground  for  new  trial,  see  "New  Trial."  i  1. 

EXCHANGE  OF  PROPERTY. 

A  contract  for  exchange  of  real  property  held 
to  contain  an  absolute  warranty  of  title  to 
oiumerated  chattels,— Rosenzweis  t.  Kitt  (Snp.) 

loia 

EXCISE. 

ReKolation  of  traffic  in  intoxicating  llqaora,  see 
"Xntoxicatinic  Liguora." 

EXECUTION. 

See  "Attacbment" :  "Gamishment" 
Of  contract,  see  "Contracts."  I  1. 

S  1.  SnppleneatmrT  proeeedlnB*. 

*Jadfment  debtor  had  guilty  of  contempt  for 
disbursing  money  after  restraining  order,  where 
his-  testimony  does  not  show  that  the  money 
wai  personal  earnings  exempt  under  Code  CIt. 
Proc.  S  2468.-Goldberger  t.  Tack  (Snp.)  1047. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution";  "Wills." 
Jurisdiction  of  eqnity  to  advise  executrix  as  to 

administration  of  estate,  see -"Equity."  S  1> 
Restrictions  in  deed  by  executor,  see  "Deeds," 

I  1- 

Testamentary  trustees,  see  "Trosta." 

i  1.  AdmlalstvKtloa  ia  ceaerBl* 

Ad  executor  or  administrator  is  trustee  for 
the  creditors,  legatees,  and  distributees  of  the 
deceased.— Ague  t.  Schwab  (Sup.)  487. 

i  2.  Appolntmeati    quUfieatloB,  and 
tenvra. 

•Under  Code  Gr.  Proa  |i  2300-2r>S2.  a  non- 
resident next  of  kin  who  was  a  citizen  of  tlie 


United  States  held  entitled  to  letters  ot  admin- 
istration as  antinst  a  creditor. — In  re  Camp- 
bell's Estate  @up.)  281. 

That  a  surrogate  omitted  to  require  notice  of 
application  for  letters  of  administration  by  a 
creditor  to  be  given  to  a  nonreeident  next  of 
kin  did  not  deprive  the  latter  of  his  raiw  right 
to  letters  nor  to  have  letters  reroted  which 
were  issued  to  the  creditor,  under  Code  Civ. 
Froc.  §1  2680,  2661.  2663.— In  re  Campbell  i 
Estate  (Sup.)  281. 

*The  authority  of  a  temporary  administrator 
ipso  facto  ^tinguished  on  nia  appointment 
as  executor.— Hastings  t.  Frank  Tooaejr  Pub- 
lisher (Snp.)  626. 

f  3.   Oolleotioa  and  waaMfBi— t  off 

tate. 

That  an  executor  may  be  required  to  accoDCt 
for  the  full  value  of  toe  proiwrty  held  not  to 
prevent  a  suit  to  annul  a  fraudulent  dispo^- 
tion  of  the  property,  and  to  follow  It  in  the 
hands  of  the  grantee  or  vendee. — Asne  t. 
Schwab  (Sup.)  487. 

Personal  Prop.  Law,  Laws  1897,  p.  C09.  c 
417,  I  7,  and  Real  Property  Law,  Laws  1893, 
p.  604,  e.  647,  S  232,  enabling  executors,  credit- 
ors, etc.,  to  sue  to  set  aside  fraudulent  con- 
veyances of  the  decedent,  kdd  to  not  preclude 
a  l^atee  from  suing  an  administratrix  witli  will 
annexed  and  a  fraudulent  vendee  to  aniinl  t}a 
transfer  and  follow  the  property.— Acne 
Schwab  (Sup.)  487. 

*Where  an  executrix  held  a  check  which  her 
tMtator  made  as  administrator,  she  may-  be 
compelled  to  pay  over  any  interest  on  the  fnnda 
represented  thereby  which  she  actually  receiv 
ed,  or  which  she  should  have  collected,  but 
failed  to  collect— In  re  Collyer  (Sup.)  000. 

*An  executor  may  not  admlnistv  and  dis- 
tribute the  assets  of  an  estate  of  which  her 
testator  was  administrator. — In  re  Coliyer  (SuD.k 
600. 

*The  executrix  of  an  administrator  who  came 
Into  possession  of  a  check  made  by  her  testa- 
tor as  administrator  held  liable  to  pay  over,  not 
merely  the  check,  but  the  money  represented 
thereby.— In  re  Coliyer  (Sup.)  600. 

Where  an  executor  named  as  trustee  took  no 
title  as  trustee,  held  that,  as  executor,  he  wns 
not  entitled  to  credit  for  payment  of  the  jnde- 
ment  against  him  on  account  of  his  pn-sonat 
ueKligence  as  trustee. — In  re  Mnnmy  (Snp.) 
1047. 

An  executor  in  the  absence  of  any  requirement 
of  the  will  is  not  charged  with  the  duty  of  col- 
looting  rents  on  tiie  real  estate.— In  re  Bfurraj 

(Sup.)  1<M7. 

(  4.  Aotlotts. 

Code  Civ.  Proc.  f  2672,  hdd  not  to  authtn-ise 
a  temporary  administrator  to  sue  In  equity  to 
have  It  adjudged  that  the  estate  of  aeoedeut 
was  the  owner  of  stock,  and  to  require  the  cor- 
poration to  transfer  it  to  the  estate.— Hastings 
V.  Frank  Tousey  Publisher  (Sup.)  528. 

In  an  action  against  an  estate  of  a  decedent 
on  a  quantum  meruit  for  serrlcea  rendered  d^ 
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cedent  as  a  none,  evidence  examined,  and  held 
insufficient  to  establish  tlie  value  o£,  ttie  serricee 
awarded  plaintiff  ia  the  trial  conrt^WeiH  v. 
Bader  (Sup.)  920. 

f  5.    Aaevaiitins  wttiemMt. 

/The  Sorrosatc  Court;  in  a  proceedinK  for 
the  Mttlonent  of  an  adminlstsalcor's  acconnt. 
held  wltiioat  jm^sdiction  of  Oe  claim  of  a 
third  person  to  personal  oraper^  included  in 
the  inTentoz7.— In  re  McGonchtan  (Snp.)  084. 

EXEMPTIONS. 

From  taxation,  see  "Taxation."  I  4. 

EXPERT  TESTfMONY. 

In  cMl  Mtlons,  sea  "Srldence."  I  T. 

FACTORS. 

See  "Brokors" :  "PrindpiU  tad  Anent" 

FALSE  IMPRISONMENT. 

See  "Mallciona  Prosecution." 

f  1.  CItU  liabiUty. 

•One  falsely  imprisoned  held  not  entitled  to 
r^ver  for  expenses  incurred  after  his  release 
m  defending  the  proceeding  commenced  by  the 
J^Id  procew  upon  which  he  was  arrested.— 
Woi-den  T.  Davu  (Sup.)  221. 

•Tlat  a  criminal  case  was  not  terminated 
on  defendant's  release  from  arrcat  under  a  void 
warrant  did  not  prevent  liim  from  suing  for 
raise  imprisonment  before  the  case  was  termi- 
nated or  the  warrant  judicialljr  dedarad  void. 
— Worden  v.  Davis  (Sup.)  221. 

FALSE  PRETENSES. 

'The  word  "officer,"  in  Pen.  Code,  «  «72.  JWd 
K»  include  the  comptroller  of  the  city  of  New 
lork  authorized  by  Greater  New  lork  Charter, 
Laws  1901,  p.,eo,  c.  480.  f  14!).  to  adjust  claims 
against  the  city.— People  v.  Miles  (Sup.)  510. 

FEES. 

Of  attorney,  see  "Atttwney  and  ClIeBt"  I  2. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  f|  6,  12. 

FILING. 

Noties  of  pendency  of  actkm,  see  "Lis  Pendens." 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal,"  I  1. 


FINDINGS. 

Review  on  appeal,  see  "Appear,"  8  7. 
Setting  aside,  see  "New  Trial,"  |  1. 

FIRE  INSURANCE. 

See  "Insurance,"  §  6. 

FIRES. 

 b»  AlMMti 

roads, 


Caused  to  operation  of  railroad, 
f  8. 


ass  "BitN- 


FISH. 

Larceny  of  shell  fish,  see  "Laroeny,"  |  1. 

FIXTURES. 

.  tj]?rtaln  artides  placed  by  a  tenant  In  « 
building  leased  to  him  for  saloon  purposes  KOd 
trade  fixCuru^  which  the  tenant  was  entitled 
to  removfe-Webber  t.  FranUln  Brmrtng  Oo. 
(Sup.)  251. 

*A  lease  construed,  and  held  to  authorize  the 
tenant  to  remove  certain  trade  fiztnres  at  the 
expiration  of  the  term.-Webber  v.  FrSkHa 
Brawim  Ool  (Snpk)  261. 

FOLLOWING  TRUST  PROPERTY. 

See  "Tmsts,"  |  4, 


108N.T.&-75 


FORECLOSURE 

^-M"rtJ^:-T4."^"***  Mortgages,-  |  3: 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  {  9. 

AttMhment  of  property  of.  see  "Attachment." 
Dismissal  at  trial  of  action  by,  see  "Trial,"  | «. 

FOREIGN  COURTS. 

See  *'Oonr4s,"  |  4 

FOREIGN  JUDGMENTS. 

See  "Judgment,"  1  8. 

FORFEITURES. 

W  fran^s^  sea  "CorptH^ons,"  i  & 
Of  theatrical  license,  see  "Theatsrs  and  Shmrsi" 

FORMER  ADJUDICATION. 

See  "Judgment,"  f }  6i  7. 
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FORMS  OF  ACTION. 


See  "AcHon."  |  1; 
Omirenion." 


•UjectDieiit":  "Trorer  and 


FORTUNE  TELLERS. 

Sm  '*Di>orderl7  Conduct" 

FRANCHISES. 

Corporate  franchisee,  see  "Corporations."  S  2. 
Forfeiture,  set  "Gorporatioiu,"  9  8. 
Id  city  streets,  see  "Municipal  Corporations," 
I  ft. 

FRATERNAL  SOCIETIES. 

Mandamot  txalut,  see  "Mandamns,"  i  2. 

FRAUD. 

See  "False  Pretenses";    "Fraudulent  CcHive;- 
ances." 

By  oonwratioD,  see  "Corporations."  It  6. 

8onclusion  in  pleadinc,  see  "PleadinK,"  S  !• 
CKispiracy  to  defraud,  see  "Conspiracy,"  i  1. 
In  B|pe  of  realty,  see  "Vendor  and  Purchaser." 

Opinion  evidence,  see  "Eridence,"  I  & 

I  1.  DaMPtlom  eonatitvtlas  ftrrnvd,  mmd 

liafiiUtT  tlierefor. 

Plaintiff  held  not  entitled  to  recoTer  for  fraud 
practiced  on  the  seneral  public  to  induce  under- 
writiniE  of  securities  of  a  trust,  where  plain- 
tiff did  not  nndwwrlte  nor  lubacribe  for  any  of 
them.— Dresser  t.  Mercantile  Tni"t  Go.  (Sup.) 


FRAUDS,  STATUTE  OF. 


t  1. 


Promlsm  to  »]iswot  for  debt,  de^ 
fanlt,  or  mlsoarrlAge  of  another. 

'Promise  by  officers  of  corporation  which  had 
an  interest  in  a  certain  building;  to  answer 
for  the  purchase  price  of  a  quantity  of  lumt>er 
Hold  to  the  contractor  for  the  conatmction  of 
the  building  held  a  promise  to  answer  for  the 
debt  of  a  third  person  within  the  statute  of 
frauds.— BoBcoe  Lnmbv  Co.  v.  Reynolds  (Sup.) 
1018. 

{  2.  BeqvlsltM  amd  snfloieaej  of  writ- 
Ins. 

A  letter  h^d  an  insufBdent  memorandum 
under  the  statute  of  frauds.— Inman  t.  F.  N. 
Burt  Co.  (Sup.)  210. 

FRAUDULENT  CONVEYANCES. 

$  1.   Transfers  and  trsnsnetlona  InTalid. 

'Loose  talk  held  not  to  be  such  an  antenuptial 
agreement  as  to  form  consideration  for  the 
transfer  of  property  as  against  creditors. — Hos- 
mer  t.  Tiffany  (Sup.)  943. 

I  S.  Blsbts  and  liabilities  of  parties 
and  jpnraliaserB. 

'Plaintiffs,  daugliters  and  heirs  at  law  of  the 
grantor,         not  set  aaide  a  conveyance  to 


defendant,  another  daughter,  to  hinder  and  de- 
fraud creditors,  where  the  transfer  was  tMt 
made  in  reliance  U[K>n  the  advice  or  Bolicitati<>B 
of  defendant.— Sloan  t.  Macartney  (Sap.)  S4i.t. 

*A  coDveyance  made  to  defrand  creditors  may 
not  be  set  aside  by  the  heirs  of  the  grantor, 
even  though  fhere  was  a  parol  agreement  be- 
tween the  parties  to  hold  the  title  for  tlie  gran- 
tor's benefit.— Sloan  v.  Macartney  (Sup.)  840. 

'Though  a  grantor  transfers  property  to  a 
person  in  whom  he  has  eapedal  confidence  for 
the  pnrpoae  of  defraadfng  creditors.  If  thr 
trantf er  was  made  upon  ttie  adrice  and  aolfcita* 
tion  of  such  transferee,  it  may  be  aet  aiiide  ia 
a  subsequent  suit  by  the  grantor.— 31  can  t.  Mh- 
cartney  (Sup.)  840. 

*In  an  action  between  heirs  to  aet  anide  an 
alleged  fraudulent  conveyance  made  by  the  par- 
ents of  the  sarties  during  their  lifetime  to  de- 
fendant, evidence  examined,  and  htid  to  sb-tw 
that  the  conveyances  wen  not  made  npon  thr 
advice  or  solicitation  of  defendant. — Sloan  \. 
Macartney  (Sup.)  840. 

*In  an  action  by  heirs  to  set  aside  allied 
fraudulent  conveyances  by  their  parents,  evi- 
dence examined,  and  hdd  to  show  that  the  con- 
veyances were  made  in  part  to  hinder  and  de- 
fraud creditors. — Sloan  v.  Macartney  (Snp.1 
840. 

I  3.  Remedloa  of  oroditors  and  psTokaa* 


The  right  of  a  judgment  creditor,  aaing  tt» 
set  aside  a  conveyance  as  fraudulent,  to  require 
the  ftauduleut  grantee  to  account  for  the  reni!>. 
held  enforceable  in  the  action.  —  Maaach  t. 
Grauer  (Sup.)  54. 

A  Judgment  setting  aside  a  transfer  of  pt-r- 
fional  property  as  in  fraud  of  creditors  held  im- 
proper, in  so  far  as  it  charged  the  transfr'Tvr 
vrlta  the  value  of  the  use  of  the  property  — 
Hoaroer  v.  Tiffany  (Sup.)  943. 

A  judgment  setting  aside  a  transfer  of  p^- 
sonal  property  as  frandulmt  properly  charvt* 
the  transferee  with  depreciation  and  losa.— 
Hoemer  T.  Tiffany  (Sap.)  943. 

GAME. 

TTuder  Laws  1900,  p.  24.  c.  20.  fi  9.  as  amend- 
ed by  Laws  1901,  p.  1341.  c.  545,  and  sect'os 
16,  as  amended  by  Laws  ld(^  p.  B90,  c  :tl9. 
and  section  140,  snbd.  8,  as  amended  by  Ia-kv 
1901,  p.  1407,  c.  680,  every  person  concerned 
in  the  act  of  hunting  a  deer  wUb  a  dog  in  viola- 
tion of  the  statate  la  liable  to  the  penalty  im- 
posed.— People  v.  White  (Sup.)  212. 

GARNISHMENT. 

See  "Attachment" :  "Exscntioo." 

(  1.   Operation  and  effoot  of  B<upnlah- 
ment,  jndniest,  or  paymomt. 

Payment  by  a  debtor  of  a  void  judgment  is 
attachment  proceedings  in  another  state  held 
to  be  no  defense  to  an  action  by  his  creditor  ia 
this  state.— Drake     De  Sllva  (iSnp.)  10:-t9. 


*Point  annotated.  Boo  aylUbu. 
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GAS. 

Combinations  between  companies  in  re- 

stTsint  of  trade,  see  "Monoi>olies,"  S  1. 

GIFTS. 

Txmtu  tu«B>  see  'Taxation,''  |  A. 

i  1.  Imtar  tItob. 

*A  gltt  of  a  deposit  with  a  trust  company 
ieid  complete.  —  Kelly  r.  Albany  Tmst  Co. 
(Sap.)  214. 

*A  gift  by  a  depoaitor  in  a  saringB  bank  of 
tbe  deposit  heU  oomplete.— Kelly  t.  National 
Sar.  Bank  of  aty  of  Albany  (Sap.)  216. 

GOOD  FAITH. 

Of  nDTcbaser.  tee  •VIUb  and  Notes,"  1 1. 

GRAND  JURY. 

See  Indlctoient  and  Inftwmation.'' 

GREATER  NEW  YORK  CHARTER. 

See  "Strnday." 

Health  reguUtlou.  seo  "Health."  I  1. 

GUARANTY. 

j^ee  "Indemnity" ;  **Prlncfpal  and  Surety.** 
Iteqairements  of  atatate  of  franda.  see  "Frands. 

Statate  of."  S  1. 
Review  in  action  on  as  deoendeot  on  presenta- 
tion in  lower  court  of  grounds  of  review,  see 
"Appeal,"  i  2. 

I  1.   IMmIuwco  ot  Kuvamtor, 

^liere  the  defendant  gnaranteed  payment  of 
a  note  on  condition  that  another  note  on  which 
he  was  an  indorser  shoald  be  paid  by  the  maker 
without  protest,  and  the  first  note  was  protest- 
ed and  paid  by  him,  be  will  be  relieved  from 
his  snaranty  on  tha  ■econd  note.— Bloch  t.  Lipp- 
nian  (Sup.)  6K1. 

1  S.  B«m«dles  of  eredltoH. 

In  an  action  on  defendant's  suaranty  of  a 
note,  evidence  held  insufficient  to  show  an  as- 
Kignment  of  the  note  and  guaranty  to  fdaintitf. 
—Bloch  T.  Lippmon  (Sup.)  681. 

GUARANTY  INSURANCE. 

Sco  "Inrnmnee,**  I  8. 

GUARDIAN  AND  WARD. 

DiscoTei7  in  action  for  IbJutIm  to  ward,  see 
^"DiacoJery."  |  1. 

^loardlanship  of  Insane  peraons,  see  "Insane 
PetaoDs,"  1 1. 

GUARDIANS  AD  LITEM. 

infut,  Me.'ln&ati,"  1  2. 

*Potat  usotett 


HANDWRITING. 

Opinion  erldenee.  see  "Brldenoe.''  I  7. 

HARMLESS  ERROR. 

In  cItU  tetlona,  mo  *'Appcal,"  I  7. 

HEALTH. 

Healtii  officer*  itf  dty,  aaa  "Mnnicipal  Corpora- 
tioM,"  f  & 

I  1.   KocvIatiaBS  anA  offonaea. 

*Greater  New^York  Charter,  Laws  1901,  p. 
323.  c.  466.  X  7«>,  aatborixhix  the  marshal  to 
enter  any  building  to  examine  certain  apedfied 
articlM  and  "other  things,"  hold  not  to  limit  tbe 
marshal  to  an  ezaminatum  oi  articles  previonaly 
spedfled.— Lantxy  t.  Mede  (SnpO  Km. 

HEARING. 

In  foreclosure,  see  "Mortgagea,"  |  ^ 

HEIRS. 

See  "Descent  and  DiBtributioa." 


HIGHWAYS. 

See  "Municipal  Corporationa,"  H  ft  12. 
Accidenta  at  railroad  croastnga,  mo  "Ballroada,' 


i  1.  EstebUshnMBt.  nltomtlm,  mmA  dla. 
oontimvaBea. 

An  official  certificate  held  insufficient  to  show 
the  nonexistence  of  a  certain  highway.— WItte 
r.  Koerner  (Sup.)  560. 

A  highway  held  properly  diMontinoed,  under 
section  86  of  the  highway  law  (Laws  1890,  p. 
1194,  c.  568).-In  re  Rowland  (Oo.  Ct)  1122. 

In  a  proceeding  to  discontinue  a  highway,  tbe 
amount  of  damnges  allowed  will  not  be  changed 
by  the  courts  in  the  absence  of  any  suggestion 
of  misconduct  on  tbe  part  of  tbe  rommissionera 
awardine  tlie  damages. — In  re  Howland  (Co. 
Ct)  im. 

Where  a  motion  under  Highway  Law,  Laws 
1890,  p.  1194,  r.  &68,  S  89,  is  made  to  vacate 
a  decision  on  the  ground  of  irregularities  of 
jurisdiction,  the  irregularities  complained  of 
must,  under  rule  8T  of  the  General  Rules  of 
Practice,  be  stated  in  the  notice  of  motion,  as- 
well  as  In  the  affidavit.— In  re  Howland  (Co. 
CD  1122. 

i  8.    HlfEltwaj  dlstiiots  and  ofloeva. 

Where  the  concurrence  of  four  membera  of  a 
town  ttoard  la  essential  to  on  appointment  of  a 
highway  commissioner,  no  valid  appointment 
is  made  by  a  concurrence  of  four  members  of 
whom  the  appointee  is  one. — In  re  Kerr  (Sop.) 
n91;  In  re  Brown,  Id. 

*Not withstanding  a  statute  providing  thot 
one  elected  to  be  highway  etHnmiasiooer  ahall 

1.  See  ayllabna. 
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be  deemed  to  refnae  to  serve  by  failing  to  file 
his  official  bond  witJiiD  10  Aaja  of  notice  of  Ub 
election,  one  held  entitled  to  the  office,  thonxb 
he  failed  so  to  do.— In  re  Ken  (Sup.)  691;  In  re 
Brown,  Id. 

i  3.  B«K«lmtloH  mmA  «m  for  travol. 

A  path  held  not  a  sidewalk,  so  as  to  defeat 
recovery  from  a  town  for  injury  to  a  bicyclist 
wh<^  while  riding  upon  it,  collided  with  a  pedes- 
trian, and  was  tiirown  down  an  unguard^  em- 
bankment, on  the  ground  that  be  was  improo- 
erly  on  a  ildewalk.— Scbell  v.  Tom  of  QeniuiD 
Flata  (Snp.)  219. 


Bm  "Snndaj." 


HOLIDAYS. 


HOMICIDE. 


Impeachment  of  witness,  see  "Witnesses,**  t  2. 
Sufficiency  of  infitructloils  In  general,  see  "Crim- 
inal Law,"  §  2. 

t  1.  Ezeuable  or  Jnstiflablo  homloide. 

*Facts  held  to  show  jnstifiatile  homicide  with- 
in Pen.  Code,  f  206^Fet^  T.  Fiori  (Sup.) 
4161 

*A  person  in  gnat  peril  of  tobberr  ksU  not 

called  ajKoi  to  weigh  with  nicety  the  gnestion 

whether  an  outrry  or  ottier  means  short  of 
taking  his  assailant's  life  would  prevent  the 
robbery.— People  v.  Fiori  (Sup.)  416. 

i  2.  'ETidenoe. 

'Evidence  Add  to  show  that  a  person  accused 
of  murder  was  not  the  aggressor  in  the  first  in- 
stancew— Peoipto  w.  Fiori  (Snp.)  416. 

I  8.  TtUL 

'Charges  on  self-defense  held  erxoneons,  where 
facts  show  justifiable  homicide  in  resisting  n>b- 
bery.— People  r.  Viori  (Sup.)  416. 

HUSBAND  AND  WIFE 

See  'T5lTorce";  "Marriage." 

Action  by  married  woman  to  have  deed  declared 
mortgage,  see  "Mortgages,"  ti  1. 

Devines  to  husband,  see  "Wills,"  i 

Widow's  share  in  estete  of  huslMuid,  see  "De- 
scent and  Distribution,"  t  1. 

S  1.  Mntnal  xtfhU,  duties,  and  UkblU- 
tl«s. 

Where  a  deposit  is  made  in  a  aavings  bank 
by  a  huaband  of  his  own  money  in  the  names 
of  himself  and  his  wife,  the  presumption  is 
that  lie  intended  to  benefit  tfae  wife,  to  the  ex- 
tent at  least  of  conferrinn  on  her  the  right  of 
survivorship. — West  v.  McCoUough  (Sup.)  498. 

The  common-law  rule  that  a  husband,  by 
making  a  deposit  in  the  names  of  himself  end 
wife,  could  create  a  right  of  survivorship  in 
the  wife,  the  transaction  not  being  strictly  a 
gift  and  delivery  not  being  necessary,  held  not 
affected  by  the  acta  removuig  the  disabilities  of 
married  women. — West  r>  McCuilough  (Sup.) 
493. 


Evidence  indepeodent  <rf  the  presumption 
from  a  husbamrs  act  in  opening  a  savings 
hank  account  in  the  names  oc  Umself  and  wife 
held  to  show  his  intention  that  his  wifie  should 
have  the  right  of  survivorship  In  the  fund. — 
West  V.  H^ollough.CSnp.)  493. 

Where  a  husband  opens  a  sarlnei  bank  ac- 
count In  the  names  o£  faimaeU  ani  wife,  tb* 
wife  held  to  acQulre  a  right  of  suniTorsliip  ia 
the  fund.— West  T.  McO^longh  (Snp.)  493. 

S  2.  Aotloaa. 

In  an  action  against  a  married  woman.  Otat 

Elaintiff  Iiad  demanded  payment  from  her  hus- 
and  is  a  circumstance  to  be  considered  in 
determining  to  whom  credit  was  extended.— 
Blendermann  t.  Mann-Wray  (Sap.)  VSO. 

IMPEACHMENT. 

Of  witness,  wet  '^ItnesMS.*'  I  & 

IMPLIED  CONTRACTS. 


See  '^Account  Stated"; 
and  Labor." 


■Money  Lenf':  *«Woik 


IMPRISONMENT. 

See''AiTesr;  "Ball";  Talse  Imprtsonnent.'* 

IMPROVEMENTS. 

As  element  to  be  conddered  in  fixing  compotaa- 
tion  for  land  condemned,  see  "Baplnent  Do- 
main," 9  2. 

liens,  see  "Mechanics'  Liens." 

On  premiees  demised,  see  "Landlord  and  Toi- 
ant,"  8  8. 

Public  improvemanta,  wm  ^Vanfcival  Onporap 

tions,"  IS  7-0. 

INCOMPETENT  PERSONS. 

See  "Insane  Fetsons." 

INCORPORATION. 

See  ^'Oorporatlons."  |  L 

INOEMNITY. 

See  "Guaranty" ;  "Principal  and  Surety." 

Under  aa  agreement  by  lessees  on  snrrendM^ 
ing  tlie  lease  to  indemnify  the  kssois  for  dam- 
ages arising  through  tenants  of  the  premises 
craiming  to  hold  for  a  longer  period  than 
monthly  tenancies,  held,  titat  the  recovery  by 
the  lessors  was  limited  to  the  difference  be- 
tween the  actual  rental  of  the  premiees  at  the 
time  of  making  the  agreement  and  the  rent  re- 
nerved  in  the  leasee.— H (men berg  v.  Fnnkel 
(Sup.)  353. 

*Uoder  an  agreement  to  indonnify  against 
any  and  all  coet^  charges,  eKfense%  and  coun- 
sel fees  plaintiffs  might  be  pot  to  by  certain 
tenanto  claiming  to  nold  tor  k  longar  period 


•Patet  auAtatad.  »mm  aylUma. 
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flian  mmtbiij  taMndM.  plalntUb  cannot  re- 
cover for  attonuT^B  •errices  in  the  action,  their 
recovery  for  flxpensee  of  pioseentlcu  thereof  be- 
ing limited  to  statotor;  coatB.— Hosenbeis  t. 
Fraukel  (Sup.)  353. 

INDEMNITY  INSURANCE. 

8ea  **IinnTaiieet"  |  8. 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Semnt,"  |  12. 

INDICTMENT  AND  INFORMATION. 

For  conspiracy,  we  "Conaplraer,"  I  2. 
For  offense  aminat  Uqnor  lam,  aee  "Intoxicat- 
ing Uqaorsr*  {  2. 

I  I.   Koqolflltoa  mmA  nfleleB«y  off  aaom- 

aatlsn* 

*Aa  indictment  fAiai^nc  conipliacy  heid  auffl- 
cientty  clear  and  definiter  if  it  vill  enable  de- 
fendants to  prepare  for  trial,  and  bar  another 

SrosecutioD  for  the  same  oflEenae.— People  t. 
[ilea  (Sup.)  610. 

I  2.    Joinder   of  portlea,  offeiuos,  ud 
eovnte,  dnpllolty,  and  eleotlon. 

•An  Indictment  in  three  counts  charging  a 
Tiolation  of  the  L4quor  Tax  Law,  Lawa  1896, 
p.  73,  c.  112, 1  SI,  hat  Boffident  under  Code  Cr. 
Proc.  »  278.  2m-People      UcDonneU  (Go. 

ct.)  m. 

INDORSEMENT. 

Of  bin  of  eichanee  or  promissory  note,  aee 
**BillB  and  Notes,"  fi  1. 

INFANTS. 

See  'Tarent  and  Child.** 

Castodr  and  support  oo  divorce  of  parents,  see 

"Divorce,"  S  3, 
Disability  ot  infancy  affectinc  limitatioii,  see 

"Limitation  of  Actions,"  i  2. 
Employment  of  child  labor,  see  "Haater  and 

Servant,"  IS  1,  9. 

4  1.   Property  aad  oonTeymnoea. 

*One  to  maintain  ejectment  for  land  deeded 
by  him  while  an  iDfant  held  required  to  dlsaf' 
firm  the  deed  before,  and  otherwise  than  bv 
bringlnff,  the  action.— ^omoek  v.  Wieser  (Snp.) 

I  a.  Aotuu. 

An  infant  owner  of  real  property  ahuttinff  on 
a  street  may  maintain  by  guardian  ad  litem  an 
action  for  damages  to  the  property  resulting 
from  the  construction  and  oiwration  of  an  ele- 
vated railway  In  the  street.— Muller  v.  Man- 
hattan By.  Co.  (Sup.)  852. 

E!v!dence  in  aapport  of  the  defense  of  infancy 
«t  the  time  of  entering  into  the  contract  sued 
on  considered,  and  held  that  the  weight  was 
not  necessarily  in  favw  of  the  dtfensfc—Brook 
V.  KaUon  (Sup.)  1102. 


*Piilxt  aamtftatea.  wfTMnm. 


.    INFERIOR  COURTS. 

See  "Conrta."  I  2. 

INFORMATION. 

Criminal  accosation,  see  "Indictment  and  In- 
formation." 

INHERITANCE 

See  "Descent  and  Distribntion." 

INHERITANCE  TAX. 

S«a  n^zation."  I  4. 

INJUNCTION. 

Supplemental  pleading  in  action  to  restrain 
payment  of  county  funds,  aee  "Pleading,"  |  5. 

Relief  against  particular  acta  or  proceedingn. 

ElxcavatioQ  in  street,  see  "Municipal  Corpora- 
tions," I  9. 

Liquidation  of  corporation,  see  "Gorporattons," 
S  & 

Merger  of  corporations,  see  "Corporations,"  {  7. 
Transfer  of  corporate  stock,  see  '^Corporations," 
S  6. 

Review  of  procttdinae  for  iniunetiou. 

Determination  and  disposition  of  caoae  oa  ap- 
peal, see  "Appeal,"  %  8. 

Review  as  dependent  oa  record  (Ht  appeal,  aee 
"Aroeal,"*  %  7. 

I  1.  SnbjMta  of  proteotlom  and  roUsf. 

*Held,  that  Injunction  would  not  He  to  re- 
strain revocation  of  a  c<mtrBct.— Hess  v.  Roberts 
(Sup.)  804. 

*Equity  will  enforce  building  reotricUims, 
unless  there  has  been  such  a  aiange  in  the 
neighborhood  that  the  original  purpose  and  de- 
sign of  the  covenants  have  been  broken  up,  and 
the  reason  for  enforcing  them  has  ceased  to  ex- 
ist, and  this  although  thei»  may  have  been  vio- 
lations of  the  resmetionB  by  other  partita.— 
Adama  v.  Howell  (Sup.)  04S. 

*BqTilty  will  prevent  substantial  violation  by 
defendant  of  a  covenant  In  a  deed  against  the 
erection  of  a  dwelling  house  on  the  property 
within  a  certain  distance  of  the  front  street  line, 
althoagh  plaintiff  may  himself  have  been  guil^ 
ot  Bome  uoBubstantlal  violation  of  llie  covenant. 
—Adams  v.  Howell  ^up.)  946. 

9  Z.  Actions  tor  Injnnotions. 

A  complaint  in  an  equitable  action  to  restrain 
the  continuance  of  a  nuisance,  to  the  creation 
of  which  the  separate  acts  ot  several  defendants 
had  contributeo.  Is  not  demurrable  as  being 
multifarious  in  uniting  a  demand  for  equitable 
relief  and  a  detoand  for  damages  already  sus- 
taiaed.~^urghen  v.  Erie  R.  Co.  (Sup.)  811. 

i  3.   Permanent  Injanatlin  ud  other 
relief. 

*l!1ie  court  haa  oo  power  upon  motlm  and 
prior  to  the  trial  to  grant  a  xtennanent  in- 
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jntiction.  tb»  nllef  dunanded  In  the  complftint 
— Oppenlieim  t.  Thanasoulia  (Sap.)  605/ 

I  4.    Vlolmtlov  and  pnaiilunent. 

'Defendant  held  guilty  of  contempt  in  vlolat- 
insui  injunction.— Mutoal  MUk  &  OnAm  Go. 
r.^eldt  (Snp.)  969. 

INSANE  PERSONS. 

S  1.  Onardianalilp. 

Motion  to  rererse  and  nnlli^  removal  of  com- 
mittee of  incompetent  denied. — In  re  Andreva 
(Slip.)  815, 

INSOLVENCY. 

See  "AjBignmentB  for  Benedt  of  Gredibns**: 

"Bankruptcy." 
Of  bank,  flee  "Banks  and  Banking"  |  1. 

INSTRUCTIONS. 

In  clTil  actions,  see  "Trial,**  {  4. 
In  criminil  prosecutions,  see  "Criminal  Lav," 
I  2;  '■ilomicide,''  8  8. 

INSURANCE. 

Laws  impairing  vested  rights  of  stockholders  in 
insnrance  company,  see  "Constitutional  Iaw." 
I  2. 

RiKhtfl  of  foreign  innirance  companies  in  gen- 
eral, see  "Corporatlraa."  I  9. 

§  1.   Control  and  roKnlatlon  in  (eneral. 

The  carrying  out  of  a  proposed  merger  agree- 
ment between  truat  companiea  so  far  as  they 
affected  a  life  insurance  company  held  not  con- 
trary to  the  provision  of  Insurance  Law,  i  100, 
as  amended  by  Laws  190G,  p.  797,  c.  326,  regu- 
lating investments  by.  life  insurance  companies. 
— Morse  v.  Bmiitable  Aasur.  Soc.  of  United 
States  (Sup.)  986. 

i  S.    Inanranoe  companies. 

Tbe  charter  of  the  Equitable  Life  Assnrance 
Society  (Laws  18!^  p.  887,  c.  463),  in  no  far  as 
it  provided  that  directors  should  be  holders  of 
at  least  6ve  shares  of  the  corporation's  stock, 
was  subject  to  tbe  reserved  power  of  the 
Legislature  to  alter  and  amend,  as  provided 
by  Const.  1846,  art.  8.  S  1,  and  1  Rev.  St.  (Ist 
Ed.)  p.  600,  pt.  1,  c.  18,  tit.  3,  S  8,  and  was 
amended  by  Stock  Corporation  Law,  Laws 
1892.  p.  1828,  c.  688,  S  20.— Lord  v.  Equitable 
Life  Assur.  Soc.  of  Doited  States  (Bop.)  67. 

Under  Stock  Corporation  Law,  Laws  1802. 
p.  1828,  c.  68iB,  8  20,  policy  holders  who  are  not 
stockhojders  in  insurance  cor^rations  eligible 
to  election  as  directors  are  eligible  to  appoint- 
ment to  611  TacancieSi— Lord  v.  Equitnble  Life 
Assnr.  Soc  of  United  States  (Sup.)  07. 

A  voting  tmst  agreement  controlling  a  ma- 
jority of  the  stock  of  a  life  Insnrance  company, 
though  invalid  as  a  voting  trust,  held  a  valid 
proxy,  especially  where  the  etock  was  voted 
with  the  express  approval  and  consent  of  the 
stocUioIder.— Lord  t.  Equitable  Life  Assur. 
Soc.  of  United  States  (Snp.)  67. 


i  3.  Th»  eontvMt  Im  snaraL 

*0>ntract  of  Ohio  Insurance  companj  with 
resident  of  Pennsylvania  held  to  have  beoi 
made  in  Pennsylvania.-'Swing  t.  Daytoik  (Snp.) 

155. 

*An  Insnrance  policy  is  to  be  HbeTally  con- 
strued In  favor  of  insnred ;  tbe  eonditiona  being 
strictly  construed  against  those  for  whose  ben- 
efit they  are  reserved.— Garvey  v.  Phcenix  Pre- 
ferred Acc.  Ins.  Co.  of  Detroit,  BUch.  (Sup.)  186- 

*A  life  policy  issued  by  a  Massachusetts  com- 
pany to  a  resident  of  New  York  held  governed 
by  the  laws  of  New  York.— Potd  t.  New  Eng- 
land Mut  Ufe  IBS.  Co.  (Snp.)  481. 

§  4*    Ass^cnment  or  otkor  tnuufor  «f 

poUoT. 

•In  the  absence  of  a  Boecific  provision  to  th^ 
contrary,  a  policy  hda  assignable  as  other 
choses  m  action  without  the  necessity  of  writ- 
ins,  particular  form  of  words,  or  Taloable  cm- 
siaeration.- HcNevlns  t.  Pmoential  Ins.  Go.  of 
America  (Snp.)  745. 

•Evidence  held  to  authorize  a  finding  that 
there  was  both  a  gift  and  an  assignment  of  a 
life  insurance  ptdlcy,  and  that  the  legal  title 
thereto  was  vwted  in  plaintiff.— McNerins  t. 
Prudential  Ina.  Co.  of  America  (Siq>.)  74C. 

S  5.  Alaks  and  oansea  of  loss. 

•Where  an  accident  policy  contained  a  limita- 
tion as  to  disabilities  from  poison  or  infec- 
tion, ttiat  infection  resulted  from  an  accidental 
injury  origbuUly  within  tbe  terms  did  not  brine 
the  disabitltT  within  the  terms  of  tbe  limitation. 
— <Jarvey  v.  Phienix  Preferred  Aoc  Ins.  Co.  ot 
Detroit,  Mich.  (Sup.)  186. 

An  accident  indemnity  policy  AeZd  not  to  ren- 
der the  insurer  liable  for  the  expenses  of  in- 
sured in  successfully  defending  a  suit  for  in- 
juries.— Lawrence  t.  General  Acc.  Assnr.  Corp.. 
Limited,  of  Pertii,  Scotland  (Sup.)  939. 

8  6.    Adinstmont  of  less. 

Where  an  action  is  brought  in  equity  to  cancel 
an  award,  made  under  insurance  polldea  iasaed 
by  the  defendants,  tot  fraud,  the  court  on  de- 
creeing cancellation  may  give  personal  judg- 
ment against  the  defendants  for  the  actul 
amount  of  the  loss  for  which  they  are  liable. — 
Mayer  v.  Home  Ins.  Co.  (Sup.)  711. 

The  award  of  appraisers  nnder  a  fire  insnrance 
policy  is  conclasive  against  the  insnred  nntil 
set  aside.— Mayer  t.  Home  Ins.  Co.  (Sap.)  711. 

Where  an  appraisal  on  behalf  of  several  ]n- 
siiraoce  compaides  is  fraudulently  had,  one  com- 
pany innocent  of  the  fraud  is  not  protected  tie- 
cause  the  award  is  for  &6  -benefit  of  all  and 
vitiated  by  the  fraud  of  one.— Mayer  t.  Home 
Ins.  Co.  (9ap.)  711. 

i  T.  lUmht  to  prooaoda. 

•Life  insurance  money  held  to  pasa  to  aa- 

sured's  executor,  and  not  to  the  executor  of  her 
husband,  whose  life  was  insured. — Pool  v.  New 
England  MuL  Life  Ins.  Co.  (Snp.)  431. 

8  8.    Aetlons  on  policies. 

In  an  action  on  an  indemnity  bond  for  loaa 
due  to  the  embesElniienta  of  an  ageocy  director, 
certain  evidence  hM  aroneoosly  exclndod. — Be- 
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curi^  Hot  Ufe  Ins.  Ok.  T.  XtstA  Indemnity 

Co.  (Snp.)  171. 

A  statement  of  the  alleged  embeszlemeDts  of 
an  ageDCy  director  delivered  to  an  indemnity 
company  Acid  based  on  "the  accounts  of  the  em- 
ployer,'' within  a  provision  of  the  indemnl^ 
bond,  making  snch  a  statement  prima  Cade  eTi- 
drace  Ot  the  Joss.— Security  Mut  Life.  Ins.  Go. 
Atna  Indemnity  Co.  (Sup.)  171. 

Amendment  of  a  pleading  alleging  an  assign* 
raent  of  an  insarance  policy  held  unnecessary  to 
confbrm  to  proof  of  a  gift  of  the  policy.— Mc- 
Nevms  r.  Prbdential  Ina.  Co.  of  America  (Sap.) 
746. 

I  9.  MvtiiAl  1iem«flt  iuwAneo. 

In  an  action  on  a  mutual  benefit  association 
certificate,  certain  evidence  held  admissible  to 
show  a  waiver  of  engagemnt  in  a  prohibited 
ocenpation.— Tucker  r.  Supreme  Tent  of  Solghts 
of  Maccabees     the  World  (Snp.)  279. 

INTENT. 

Of  parties  to  contract*  see  "Oontracts."  I  2. 

INTEREST. 

Effect  as  to  credibility  of  witness,  see  **Wit- 

nesses,"  I  2. 
Liability  of  partner  for  Interest  on  funds  drawn 

in  excess  of  share,  see  "Partnership,"  {  2. 

S  1.  Rlc^ts  amd  UabUltlea  in  gieaeral. 

*Whcre  plaintiff.  In  an  action  on  an  unliqui- 
dated demand,  claims  upwards  of  60  per  cenL 
more  than  he  recovers,  ho  Is  not  entitled  to  in< 
terest  on  tbe  amoont  recorered. — O'Reilly  V. 
Mahoney  (Sup.)  53. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal."  |  1. 

INTERPLEADER. 

I  1.  ProeeedlBKS  and  relief. 

*To  authorize  the  bringing  In  of  a  third  party 
as  defendant,  tbo  moving  papers  must  show  that 
defendant  cannot,  without  hazard,  determine  to 
which  of  the  i>arties  the  money,  the  subject  of 
the  action,  should  be  paid.— Fowler  t.  Harvey 
O.  Eastman  Council  No.  97,  Junior  Order  of 
United  American  Mechanics  (Sup.)  1017. 

In  an  action  against  a  fraternal  order  on  a 
benefit  certificate,  Acid,  that  the  widow  of  the 
deceased  member  was  not  shown  under  tbe  facts 
and  under  Insurance  Laws  (Laws  1892,  pp. 
3021,  2025,  c.  690,  Si  23a  238),  to  have  an* 
such  claim  against  defendant  as  to  entitle  ft 
to  have  bar  interpleaded  in  the  action.— Fowler 
T.  Harvey  Q.  Eastman  Council  No.  97,  Junior 
Order  of  United  American  Mechanics  (Sup.) 
1017. 

INTERSTATE  COMMERCE. 

Bcffulation,  see  «*GarrierB,"  |  2. 


INTESTACY. 

See  "Descent  and  DistribntioB." 

INTOXICATING  LIQUORS. 

Joinder  of  counts  in  indictment  for  offenses 
against  liquor  law,  see  *'Indictmait  and  In- 
formation,*' I  2. 

Sufficiency  of  ballots  in  local  option  elcctloBH. 
see  "Elections,"  i  2. 

f  I.  IrtMwl  mtlosi. 

Application  for  submission  of  local  option 
questions  under  section  16  of  tbe  liquor  tax  law 
(Laws  1896.  p.  ST,  c.  112)  held  insufficient.— In 
re  Foster  (Snp.)  788. 

S  S.    Criminal  proseo«tlomB. 

*An  Indictment  charging  a  violation  ot  tbe 
Liquor  Tax  law.  Laws  1896,  p.  73.  c.  112.  | 
31,  hM  to  sufficiently  oompiT  with  Code  Cr. 
Proe.  |-  276.— Psoplo  t.  McDonndl  (Co.  OL) 
74& 

*An  indictment  held  to  charge  an  unlawful 
sale,  etc.,  of  intoxicants,  and  not  a  failure  to 
comply  with  lenl  requirements  respecting  ho- 
tels.—-People  TTflfcDonneU  <Oo.  Ot)  749. 

•Under  the  liquor  Tax  law,  Laws  1896,  p. 
78,  c  112,  i  31,  held,  an  indictment  for  an  un- 
lawful sale  ot  intoxicants  on  Sunday  need  not 
state  the  time  of  day  It  was  made^ — ^People  v. 
McT>onnell  (Oo.  Ot3748: 

•Under  the  Liquor  Tax  Law,  Laws  1890,  p. 
47,  c.  112,  I  2,  an  indictment  for  violating  the 
act  charging  a  sale,  eta,  of  "fermented  and 
malt  liquors,"  held  to  sufficiently  describe  tbe 
liquor. — People  v.  McDonnell  (Co.  Ot)  749. 

•Under  the  Uquor  Tax  LawL  Laws  1896,  >. 
47,  c.  112,  }  2,  an  Indictment  for  violating  the 
act  held  to  sufficiaitly  state  the  quantity  sold^ 
People  T.  McDonnell  (Go.  Ot)  7«). 

INVESTMENT  COMPANIES. 

See  "Banks  and  BanUng."  |  ^ 

ISSUES. 

In  civil  actions,  see  Tleadlng,"  f  8. 
Presented  for  lerlew  on  appnl,  see  "Appeal,** 

i  2. 

JOINDER. 

Of  causes  of  action,  see  "Action,"  |  2. 

Of  offenses  in  indictment  see  "Indictment  and 

Information,**  |  2. 
Of  parties  in  dvU  actions,  see  TuHes,"  i  1. 

JOINT  ADVENTURES. 

Where  a  subscriber  to  a  syndicate  formed 
under  an  agreement  sues  the  maua^ers  thereof 
on  a  contract  alleged  to  have  been  made  by 
them  with  him  under  ths  agreement,  where  un- 
ambiguous the  Bgrsunent  is  the  only  evidenee 
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of  tfae  relation  which  the  manaxere  suatained  to 
each  other.— Jonea  v.  Gould  (Sup.)  81. 

*Where  under  a  tqudkate  agreement,  tiie  man- 
agers were  not  partQera.  the  Btatement  of  one 
ooald  not  bind  the  other  manasars  personal^  on 
a  Keparste  and  independent  Mgnmaatr-jimeB 

r.  Gould  (Sup.)  31. 

JOINT-STOCK  COMPANIES. 

Kaudamui  agalnat  officers  of,  aee  "UsBdMaaa,*' 

An  application  by  shareholdera  to  the  officers 
of  a  Jolnt-Htock  association  for  leave  to  inspect 
the  books  and  records  held  not  to  show  that 
tfae  examination  waa  necessary  or  asked  for  a 
proper  purpoaa— In  re  Hatt  (Sup.)  468. 

JOINT  TENANCY. 

See  "Tenancy  in  Common." 

Joint  tenandes  of  savings  bank  depoalta  OH^ 
Iw  created,  if  so  the  parties  intend,  irrespective 
of  wbetlier  the  tenants  be  busband  and  wife, 
and  ID  such  case  the  right  of  survivorsli^  ei- 
ista.— Weat      UcCnUoogb  (Sup.)  403. 


JUDGES. 


See  "Courts." 
Remarks  at  trial 
"Criminal  Law/ 


of  crimiosl 

i  2. 


proaecntleB,  see 


JUDGMENT. 


-Bank- 


As  debt  dischmqted  in  bankmptcr.  see 

niptcy,"  i  2. 
Decisions  of  courts  in  general,  see  ''Coarts." 
II. 

In  particidor  eknl  acMeita  or  proeeeiint*. 

See  "Divorce,"  I  1 ;  "Garnishment."  I  1. 

On  appeal,  see  "Appeal."  1  & 

Personal  judgment  for  deficiency  on  foreclosure, 
see  "Mortgages,"  |  4. 

Setting  aside  fraudulent  conveyance,  see  "Fraud- 
olent  Conveyances,"  {  3. 

Sununary  proceedings  In  ttunidpal  court  to 
dispossess  tenant,  see  "Landlord  and  Ten- 
ant," i  5. 

See  "Appeal." 

I  1.  N«tiire  and  easeatials  in  naenil. 

*A  judgment  is  an  adjudication  of  the  risbts 
of  the  parties  to  an  Actioo  or  proceedioK  re- 
specting the  claim  involved. — Marsh  t.  Johnaton 
(Sup.)  16L 

S  2.   By  default. 

*Undor  the  drcomstances,  a  motion  to  open 
a  default  held  too  late,  and  the  court's  discre- 
tion in  opening  it  improperly  exercised. — 
Schulta  v.  von  Der  Bom  (Sup.)  750. 

An  order  denying  a  motion  to  vacate  condi-   S  8.   Farelgim  Jmdsaaats. 
tional  order  to  open  a  default  held  error.— Hart      A  determination  in  a  foreign  bastardy  pro- 
T.  Gram  (Sup.)  {f20.  I  reeding  ktld  not  within  the  rule  reqolrinc  full 
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1  8.   Oa  Mai  of  iasnea. 

A  document  keU  not  a  judgment,  but  am  or- 
der  therefor,  and  to  have  been  wopariy  vacated. 
—Marsh  v.  Johnatm  (Sap.)  161. 

In  an  action  for  services,  a  Judgment  for 
plaintifF  making  no  dednction  for  a  counterclaim 
on  which  plaintiff  admittj>d  defendant  vas  en- 
titled to  recorer  Jbeki  emmeous.— Flali  t-  Hahn 
(Sup.)  782. 

•Under  Code  Civ.  Proc  t  1932.  where  a  joint 
liability  is  alleged  and  proved,  a  Judgment  must 
be  taken  against  all  defendants,  tboua^  but  one 
is  served.— AlKomovIts  v,  Markowits  (Sop^ 
1044 

•Plaintiff  havlor  failed  to  prove  the  cause 
of  action  alleged,  lodgment  lor  plaintiff  cannot 
be  sustained.— Abromovlts  v.  Markowits  (Sap.) 
1044. 

Municipal  Court  Act.  i  248,  Laws  1902.  p. 
1561,  c.  oSO,  X«ld  not  to  require  a  judgment  for 
defendant  to  be  witlwut  prejudice  to  a  new 
action  merely  because  defendant  resta  upon 
plaintifrs  proofs.— Berlin  v.  Weir  (Sup.)  10U3. 

I  4.  Estvy,  reaord,  and  d<Mketlac. 

Any  stay  of  judgment  after  verdict  for  plain- 
tiff is  a  favor  to  dafendants,  and  they  are  bound 
to  inform  themselvea  as  to  its  conditions  with- 
out notice,  and,  if  the  direction  as  entered  by 

the  clerk  Is  not  as  broad  as  the  court's  direc- 
tion, they  should  have  its  meaning  definitelv 
determined  or  move  to  vacate  the  entry  anJ 
service  thereof. — Gersman  v.  Levy  (Sup.)  1107. 

An  oral  direction  by  the  Jndge  when  directing 
entry  of  Judgment  for  "ten  days'  stay"  is  to  be 
regarded  as  meaning  merely  a  stay  of  txtca- 
tion. — Gersman  v.  Levy  (Sup.)  1107. 

8  5.   Eqvttablo  MUef. 

*In  proceedings  to  sutdect  property  to  a  Judg- 
ment, a  defense  of  fraud  in  tbe  procorement  of 
the  Judgment  in  that  false  teetimony  was  giv- 
en is  not  goodw— Oitler  v.  Russian  Co.  (Sup.) 
793. 

I  6.  Mercer  and  baa  «f  oanses  »f  aetlom 
and  defeaaaa. 

*A  prior  Judgment  bydefendants  held  to  bar 
a  anbsenuent  action.— weiringer  v.  BoBenben 
(Sap.)  1086. 

S  7.   CoBolnaiTeaeas  of  adjndlaati— . 

*A  judgment  held  rss  judicata  on  aU  parts 
of  the  cause  of  action  sued  on,  wbetJier  inclndfd 
in  the  complaint  or  noC— Maasch  v.  Graner 

(Sup.)  64. 


A  Judgment  refualng  to  revoke  the  appoint- 
ment of  one  as  administrator  of  decedent,  and 
refusing  to  appoint  the  alleged  widow  of  the 
decedent,  hela  a  final  judgment,  and  bars  her 
from  objectiiig  to  thn  admioistrator's  account — 
In  re  McGoughran  (Sup.)  034. 

*A  judgment  for  the  plaintifb  in  a  foraser  ac- 
tion for  services  keU  a  bar  to  a  subaequent 

action  against  theta  by  the  defendants  therein 
for  damages  for  negligence  in  performing  the 
services.— Weisinger  v.  Rosenberg  (Snp.)  1063. 
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UiXh  «Bd  OMdH  (•  be  ^v«d  to  fmlgn  J«dg- 
nwDti^In  n  Neldnis*!  Estate  0ap.)  47&  ' 

JURISDICTION. 

Of  court  ti  ehUBH  to  detonnlne  clatiM  against 
stated  ma  "States."  1 1. 

Jurisdiction   of  particular  aotiont   or  pro- 
eotdittt/t. 

See  "revoroe,"  |  1;  "Mandaraoa,"  S  3;  "Pro- 
faibitioD,"  I  1. 

Special  juriadictiouf  and  jmitdiettont  of  partie- 
ular  clafM  of  oourtt. 

See  "Elqaity."  1  1. 

Particular  ooorts,  see  "Oourta.** 

JURY. 

Grounds  (or  reference  instead  of  trial  by  Jury, 

see  "Reference,"  I  1. 
Instmctlons  in  civil  actions,  se«  **Trial,"  14. 
InstmctioBS  in  criminal  pnMecutlona,  see  "Criok- 

inal  Law,"  8  2. 
Questions  for  jnry  in  civil  actions,  see  "Trial," 

«  3. 

Tafcing  ease  or  gnestion  from  jury  at  trial,  see 
"Trial,"  8  3. 

I  1.  SttBinaBlac,  atteaduee,  dlsehuse, 
md  MasMBSatlM. 

Issnea  in  an  action  lyr  a  district  attorney 
libel  Add  snffleient  to  indicate  that  the  impor- 
tance and  iotricades  of  the  case  required  a 
special  jvry  under  Code  Giv.  Proc.  8  1068.— 
Jerome  t.  New  Yoiic  Brening  Journal  Fab. 
Co.  (Sop.)  801. 

Where  plafntlff  was  entitled  to  a  struck  jary 
under  Code  Civ.  Proc.  }  1063,  the  action  being 
triable  in  New  Tork  comity,  it  was  not  neces- 
sary to  follow  the  practice  prescribed  for  a 
stmck  jury,  bnt  a  special  jury  might  be  drawn 
under  Laws  1901.  p.  1465.  c.  602,  8  5,  as  amend- 
ed by  Lews  1004,  p.  1147,  e.  458.— Jerome  t. 
New  York  Evening  Jonrnal  Pub.  Co.  (9up.) 
801. 

On  a  motion  tor  a  strnck  Jury  and  other  re- 
lief, the  court  kel4  authorised  in  Its  discretion 
to  grant  an  order  for  a  M>ecial  Jnry  ander  Laws 
1901.  p.  1465,  c.  602,  S  &.  aa  amended  by  Laws 
1004,  p.  1147,  c.  458.— Jerome  v.  New  York 
Evening  Journal  Pub.  Co.  (Sup.)  SOL 

JUSTIFICATION. 

Of  homicide,  see  "Honaldde,''  I  1. 

LABOR  UNIONS. 

See  'Trade  Unions." 


LANDLORD  AND  TENANT. 

Collection  of  rents  by  executor,  see  "BEseiitm 

and  Administrators,  8  8. 
Fixtures  as  between  landlord  and  tenant,  see 

"Fixtares." 

•P««at  tmmmtmt* 


Lease  afftetlng  title  <a  wider,  see  **Taidw  and 
Porohaser,"  8  a 

Lease  of  land  by  city,  see  *Viinlcipal  Corpora- 
tions," 8  B. 

Parol  or  extrinsic  evidence  of  lease,  see  "Ihri- 
dence."  8  6. 

Pendency  of  action  tot  wnt  am  ground  for  aba^ 
ment  of  another  aetton,  see  ^'Abatement  and 
Revival,"  8  1. 

Power  of  agent  to  raiew  lease,  see  "Frineipa] 
and  Agent,"  8  8. 

Railroad  leases,  see  "Kallroads,"  8  2. 

8  !•  lisasee  mmA  «creeBienta  im  seaeimL 

*Affreemeiit  to  reduce  rent  reserved  in  writ- 
ten lease  held  to  be  on  snfBclent  consideration.— 
Haight  7.  Cohen  (Sap.)  502. 

*Facts  held  to  show  an  agreement  for  a  lease, 
not  a  lease.—Colnnibia  Bank  v.  Clarke  (Sup.) 

*An  instrument,  though  called  a  lease,  held  a 
mere  agreement  to  allow  a  stenographer  to  ear- 
ly on  business  In  a  lietel.~Hes8  v.  Roberts 
(&Dp.)  894. 

'Parties  to  a  lease  may  make  a  sew  agree- 
ment as  lessor  and  lessee,  so  as  to  work  the  snr- 
nnder  of  an  unexpired  term. — Donglaston  Real- 
ty Co.  V.  Hess  (Sup.)  1036. 

Where  a  lease  of  an  apartment  stipulates  that 
the  landlord  will  fnmlBh  an  adequate  supply  uf 
heat,  the  tenant  may  recover  aay  damages  re- 
sulting from  a  breach  of  such  stlptilation.— 
Jackson  v.  PatMvo  (Sup.)  1073. 

8  8.   Tanwi  tor  yMrs. 

*A  prevision  in  a  lease  for  an  option  to  the 
lessee  to  purchase  the  premises  ranstrued. — 

Pflum  V.  Spencer  (Sop.)  344. 

*The  00  days'  notice  of  an  intentloa  to  re- 
new a  lease  held  to  be  the  last  60  days  of  the 
term.— Pflum  v.  Spencer  (Sup.)  344. 

A  renewal  lease  held  to  embrace  all  the 
covenants  of  the  original,  except  the  provisioD 
for  renewal.  Including  a  provision  for  sale 'of 
the  premises  to  the  lessee.— Pflum  v.  Spencer 
(Sop.)  344. 

•  Provision  in  a  lease  that  the  filing  of  ptwess 
against  the  tenant  shall  raose  the  Tease  to  im- 
mediately cease  construed.— Cohen  v.  Afro- 
American  Realty  Co.  (Sup.)  998. 

Facts  held  to  show  a  tenancy  entitling  the 
tenant  to  a  month's  notice  to  quit.- Rybioti  v. 
Knlish  (Sup.)  1001. 

Pwtormanoe  of  a  coTenant  In  a  lease  pnrvid- 
ing  for  surrender  on  certain  CMidltions  be 
enforced  by  the  leesor,  after  termination  of  the 
tenancy,  on  performance  of  the  conditions.— 
Donglaston  Realty  Co.  v.  Hess  (Snp.)  lOSA. 

Where  the  lease  of  an  apartment  is  silent  as 
to  the  supply  of  heat,  on  failure  of  the  landlord 
to  supply  adequate  heat,  the  tenant  may  re- 
fuse to  pay  rent  and  remove  from  the  pmniaes. 
•—Jackson  v.  Patemo  (Snp.)  1078. 

8  3.   PveHlaea*  Mid  enJoTSsent  ud  aaa 

tlMMOf. 

'Damage  to  ftiralshfaigs  of  demised  premises 
by  the  falling  of  a  iHctnre  of  lu  own  weight 
i.  Bee  syll*Viis. 
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held  to  be  an  injury  In 'the  course  of  ordinar; 
reasonable  nse  and  wear,  within  the  exertion 
of  such  damages  in  a  coTenant  of  the  lease.— 
Taylor  v.  Campbell  (Sup.)  899. 

*Ordinai7  reasonable  use  and  wear  of  goods 
by  a  tenant  means  the  ordinary  depreciation  in 
condition  of  buildings  or  property  during  his 
occupation  in  the  ordiuary  way.—Taylor  r. 
CampbeU  (Sop.)  S99. 

*Under  a  lease  making  the  lessee  liable  for 
damages  to  fumiuhings  except  when  caused  by 
fire  or  by  their  ordinary  reasonable  use  and  wear, 
the  lessor  Aeld  to  have  made  out  a  cause  of  ac- 
tion by  proving  their  good  condition  at  the  be- 
ginning of  the  lease  and  their  subsequent  dam- 
aged cwdition.— Taylor  t.  Campbell  (Sup.)  399. 

*A  covenant  in  a  certain  lease  Aeld  to  run 

with  the  land,  especially  in  view  of  a  provi- 
sion that  it  should  be  Innding  on  the  legal 
representatives  of  the  parties.— Douglaston 
Realty  Co.  v.  Hess  (Sup.)  103a 

*Under  the  provisions  of  a  certain  lease,  a 
tenant  held  not  bound  to  surrender  possession 
before  the  expiration  of  the  term,  In  the  ab- 
sence of  payment  or  tender  of  expenditures  in 
addition  to  notice.— Donglaston  Realty  Co.  v. 
Hess  (Sup.)  1(^6. 

*Under  a  certain  lease,  the  word  "improve- 
ments" AeU  to  mean  dtanges  or  betterments  In 
the  existing  structure  demised.— Douglaston 
Realty  Co.  v.  Hess  (Sup.)  1036. 

In  the  absence  of  an  express  agreement  by 
the  lessor  to  supply  heat  for  an  apartment,  his 
duty  to  do  so  may  be  implied  from  the  cove- 
nant of  quiet  enjoyment,  where  the  means  of 
supplying  heat  are  exclusively  under  his  control. 
—Jackson  v.  Paterao  (Sop.)  1073. 

*An  evictloD  Of  the  tenant  exists  when  the 
Uindlord  in  any  manner  deprives  the  tenant  of 
the  whole  or  a  substantial  part  of  the  leased 
premises. — Jackson  v.  Patenio  (Sup.)  1078. 

•A  constructive  eviction  exists  where  the 
physical  expulsion  of  the  tenant  is  not  effected, 
but  the  acts  of  the  landlord  so  interfere  with 
the  ben^clal  enjoyment  of  the  premises  as  to 
necessitate  an  abandonment  thereof  .—Jackson  v. 
Paterno  (Sup.)  1073. 

*A  total  eviction  exists  where  the  tenant  Is 
deprived  of  the  whole  of  the  premises  leased, 
and  it  is  partial  when  the  tenant  is  deprived  of 
a  substantial  part  of  the  premises.— Jackson  v. 
Paterno  (Sup.)  1073. 

A  tenant  of  an  apartment,  the  means  for 
heating  which  were  exclusively  under  the  con- 
trol of  the  landlord,  held  not  entitled,  while 
remainiue  in  possession  of  the  apartment,  to 
recover  damages  from  the  landlord  for  failure 
to  furnish  adequate  heat— Jackson  v.  Paterno 
(Sup.)  1073. 

Tenement  House  Act,  Laws  1901.  p.  913.  c 
334,  and  pafie  1362,  c.  355,  only  require  a  land- 
lord to  see  that  the  ceilings  are  kept  in  a  clean 
and  sanitary  condition.  —  Goelchius  v.  Qale 
(Sup.)  1079. 

Complaint  in  action  1^  tenant  of  apartment 
house  for  injuries  cansed  by  fall  of  ceiling  held 


not  to  state  'a  cause  of  action. — GoetdluBs  v. 
Gale  (Sup.)  1079. 

The  description  in  a  complaint  in  an  aetica 
against  a  landlord  of  the  apartment  as  ''an 
apartment  or  tenement  house"  is  insufficient  t» 
snow  that  the  tenement  boose  act  is  appUcaU 
to  the  particular  property.— Goetcbina  Ga'- 
(Sap.)  1079. 

I  4.    B«iit  and  advamees. 

•A  landlord  held  not  to  constructively  evict  s 
tenant  so  as  to  release  him  from  the  fonh.^ 
payment  of  rent  by  nailing  boards  over  windovi. 
— Mahoney  v.  Broadway  Brewing  A  M<^»^g  Co. 

(Sno-l  237. 

*A  constroctiYe  eviction  of  a  tenant  not  fol- 
lowed by  abandonment  of  the  prpmises  and  s 
surrender  of  possession  to  the  landlord  is  no  de- 
fense to  an  action  for  rmt.— Mahoney  ▼.  Brasd- 
way  Brewing  &  Malting  Co.  (Sup.)  23T. 

'Lessors  fordbly  entering  the  leased  preQ 
ises  and  potting  on  a  new  lock,  and  retainmx 
the  key,  held  to  be  trpspassas,  and  tbiB  retsin- 
ing  of  the  key  to  operate  as  an  eviction. — LeK- 
er  V.  Griffin  (Sup.)  580. 

*No  demand  fay  a  tenant  for  the  restomtioa 
of  ponesslon  is  necessary  In  order  to  mtitk* 
him  to  rely  on  a  oonstructlTe  eviction  in  refn*- 
Ing  to  pay  rent^Lester  t.  Orifilii  (Snp.)  580. 

Where,  in  an  action  for  rent,  defendant  set 
up  a  counterclaim  for  damages  for  breacb  of 
c<mtract  by  the  landlord  in  failing  to  aapplj 
beat,  measure  of  damages  oa  defendant's  eoas- 
terdaim  stated. — Borcnardt  v.  PaAar  (8ap.> 
685. 

The  fact  that  a  tenant  retained  poaaeanoa  of 
leased  premises  after  the  landlord  failed  to 
supply  neat  as  coTenanted  in  the  contract  of 
lease  was  no  bar  to  her  counterclaim  in  an  ac- 
tion for  rent  for  damages  sustained  tv  rtBma 
of  the  landlord's  breach  of  covenant. — BordiaTdt 
V.  Parker  (Sup.)  585. 

In  an  action  for  rent,  evidence  examined,  aif' 
held  to  show  breach  of  contract  by  landlord— 
Borchardt  v.  Parker  (Sop.)  585. 

*Where  a  lessee  makes  a  cash  deposit  to  se- 
cure rent,  and,  upon  his  dispossession  the  les- 
sor leases  the  premises  for  the  balance  th' 
term  at  a  loss  less  than  the  deposit,  held,  that 
the  lessee  is  entitled  to  the  buance.^-'Trimbl* 
V.  Danahar  (Sup.)  667. 

*PlaintIth  may  not  recover  from  defendant  is 
for  rent,  where  the  evidence  does  not  show  who 
owns  the  premises  Involved,  or  any  coatractna: 
relation  between  the  parties. — ^Drexler  t.  Oobw 

(Sup.)  679. 

In  an  action  for  rent,  evidence  held  not  tr 
sustain  judgment  for  defendant.— Kerwin 
MacMaster  (Sup.)  1016. 

S  6.    Re-entry  and  reeoTery  of  ynssiis 
sloa  by  landlord. 

'Under  Code  Civ.  Proc.  §  2249.  there  is  w 
judgment  in  a  summary  proceeding  in  tbe  llu- 
nicipal  Court  of  New  York  City  to  recover  pos- 
session of  land,  such  proceeding  beinc  dosed  bj 
a  final  order.— Steuerwald  T.  Jaeksoa  (Sap^)  41 


*  Point  annotated.  Boa  syllabns. 
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A  sabtenuit- in  dlipoMus  proceedings  luu  no 
better  standing  than  the  tenant,  as  he  must  be 
beld  to  bare  taken  the  lease  with  constructive 
knowledge  of  the  situation  between  the  land- 
lord and  the  tenanL — Park  Laondiy  Go.  r.  Sas- 
sone  (Sop.)  725. 

A  petition  in  snminarr  proceedli^  to  di^pe- 
sess  a  tenant  held  «omcieDt  nnder  Code  Civ. 
Proc.  i  223S^Fark  Laundry  Oo.  Saawne 

(Sup.)  725. 

On  the  denial  of  a  motion  of  a  sabtenant  to 
open  a  default  order  of  vacation  In  dispossess 
proceedings,  the  remedr  of  the  subtenant  is  hj 
appeal  from  the  order  denying  the  motion. — 
I^k  Lanndry  Go.  v.  Sassone  (Sup.)  72S. 

LARCENY. 

See  "False  Ptetonw" 

ft    1.    OCmsms  Mid  VMpMWiUlltr  tih«M> 
for. 

'Shell  fiah  planted  nnder  pobUe  waters  held 
subject  of  larceny  nnder  specified  oonditkos^ 

People  V.  Morrison  (Sap.)  26St. 

Clams  planted  by  one  in  a  bed  inclosed  and 
marked  as  private  property  held  subject  of  lar- 
ceii7.r-P«opl0  T.  Morrison  (Sup.)  262. 

UTERAL  SUPPORT. 

Of  street;  see  "Municipal  Gorporations,"  §  9. 

LAW  OF  THE  CASE. 

Dedtfon  m  appeal,  see  "Appaal,"  §  7. 

UW  OF  THE  ROAD. 

See  "Maddp^  Gorporationfl,*'  |  0. 

LEASES. 

See  **Landlotd  and  Tenant." 

LEGACIES. 

See  "^mUa." 

LEGACY  TAX, 

Bee  rraxation;'  |  4. 

LEHERS. 

Aa  memoranda  required  1^  atatnte  of  teudu,  aee 
^OTiauds,  Statute  of,"  t  2. 

LIBEL  AND  SLANDER. 

Mght  to  special  jury  in  actitHi  for  Hbd,  aee 
•fjury,"  f  1. 

I  1.   Words  and  acts  aetlonable,  aad 
liability  tkerefov. 
*A  publication  held  libelous.— Hickey  t.  Gor- 
aoB  Mlg.  Co.  (Sop.)  88i, 

•Polat  auatati 


S  S.    Pri-rilecod     eoauaiialcatioBS,  and 
nalioe  therein. 

*Though  the  court  holds  that  prima  facie  an 
alleged  libelona  publication  is  privileged,  the 
questions  of  bona  fides,  belief,  and  of  actual 
malice  remain  to  be  detemiinedr— lApethia  t. 
Santangelo  (Sup.)  97S. 

{  3.  Aotions. 

*A  defense  in  a  libel  suit  held  a  plea  of  quali- 
fied privil^e.— Lapetina  t.  Santangelo  ^p.> 
976. 

*Where  a  complaint  in  a  libel  suit  avers  that 
a  libelous  publication  was  false  and  malidous, 
a  plea  of  qualified  privilege  to  be  in  proper 
form  should  deny  those  all^atioos,  though,  if 
the  letter  were  absolutely  privileged,  the  plea 
might  be  sustained,  though  not  denying  them, 
since  in  that  case  the  falsity  of  the  letter  and 
defendant's  malice  could  Aiot  be  drawn  in  que*- 
Hon.— Lapetlna  v.  Santangelo  (Sup.)  975. 

*In  a  libel  suit,  a  plea  held  bad  because  not 
broad  enough  to  be  a  complete  defense.— Lape- 
tina  T.  Santangelo  (Sup.)  976. 


LICENSES. 

Forfeiture  of  theatrical  license,  see  "Theaters 

and  Shows." 
For  privilege  of  sale  on  vessel,  see  "Shipping," 

I  2. 

Of  foreign  corptwation,  aee  "GorporationB,"  I  9. 
Prohibition  to  prevent  justice  from  nantinc 
revocation  of  Uieatrical  lioenae,  see  'Trohlbi- 

tlon,"  i  1. 

To  use  streets  for  purposes  other  than  public 
highway,  see  "Municipal  Corporations,"  {  9. 

I  1.   For  oeenpatlaaa  and  prtrtieces. 

A  person  undertaking  to  watch  a  bnrinnd  and 
report  to  the  wife  for  a  promised  reward  held 
to  be  a  private  detective  within'  Laws  1898,  p. 
1120,  c.  422.  as  amended  by  Laws  1901.  p.  1002, 
c.  362,  requiring  private  detectives  to  be  licens- 
ed.—Fox  T.  Smith  (Sup.)  181. 

Buffalo  City  Charter,  Lews  1891,  p.  1S7,  c. 
105,  S  17.  subd.  6,  as  amended  by  Laws  1004. 
p.  83,  c.  31,  authorizing  ordinances  to  tax  au- 
tomobiles for  the  privilege  of  using  the  streets, 
held  repealed  by  Motor  Vehicle  Law,  Laws 
1904,  p.  1316,  c  538,  f  4.  subd.  3,  denying  the 
city  power  to  enforce  ordinances  requiring  from 
owners  of  automobiles  licenses  to  use  its  streets. 
—City  ot  Buffalo     Lewis  (Snp.)  450. 

{  2.   In  respeet  of  real  property. 

*A  license  given  village  trustees  by  a  land- 
owner to  enter  on  his  land  for  the  purpose  of 
making  sewer  Improvements  held  revocable  at 
the  pfeasure  of  tne  owner,  and  to  confer  no 
righte  which  could  survive  his  revocation. — In 
re  Truatees  of  Village  of  White  Plains  (Sup.) 
696. 

'Ucensees  held  entitled  to  notice  of  revoca- 
tion of  the  license  by  the  landowner  granting  it 
and  to  a  reasonable  time  thereafter  to  remove 
any  structure  erected  by  them  under  the  li- 
cense.— In  re  Trustees  ot  Village  of  White 
Plains  (Sup.)  596. 

I.  See  eyHahaa. 
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*A  license  gireii  finase  tmetees  by  a  land- 
owner to  enter  on  his  land  for  the  purpose  of 
making  sewer  improvements  hejd  re\'oked  by  a 
conveyance  of  the  land. — In  re  Tnutees  ot  Vil- 
lase  of  White  Plaitu  (Sup.)  G96. 

LIENS. 

Reference  in  snit  to  enforce  attorney's  lien,  aee 

"Reference,"  f  1. 

Pmrtieutar  alasaea  «t  lient. 
See  "Mechanics*  Uens." 

Attorney's  lien,  see  "Attorney  and  Client,"  %  2. 

For  materials  fomishel  under  contract  with 
city,  see  "Municipal  Corporations,"  %  7. 

Mortgage,  see  "Chattel  Mortgages,"  %  1 ;  "Mort- 
gages?* t  2. 

Ofbroker,  see  "Brokers,"  I  2. 

Vendor's  lien  on  lands  sold,  see  "Vendor  and 
Pnrdiaser/'  f  6^ 

LIFE  ESTATES. 

See  "Remainders." 

Right  of  life  tenant  to  snbrogatioQ  on  payment 
of  mortgage,  see  "Subnotion." 

*A  dividend  on  stock  payable  lo  cash  out  of 
accumuiafed  surplus  ana  undivided  profits  be- 
longs to  the  life  tenant. — Richmond  v.  Bichmou] 
(Sup.)  29S. 

That  the  value  of  stock  is  lessened  by  a  divi- 
dend held  of  no  relevancy  in  determining  wheth- 
«r  the  dividend  is  to  be  regarded  as  income  to 
the  life  tenant  or  as  capital  for  the  remalndei^ 
man^BichmoDd  v.  Richmond  (Sup.)  286. 

*The  privilege  of  a  stockholder  to  subscribe  pro 
rata  for  stock  of  an  increased  Issue  does  not  be- 
long to  the  life  tensnt,  but  the  rMnalnderaian. 
—Richmond  v.  Richmond  (Sop.)  20& 

It  is  the  duty  of  a  life  tenant  to  pay  interest 
on  a  mortgnge  on  the  property,  bat  he  is  under 
no  legal  obligation  to  pay  the  principal.— Boo- 
hoff  V.  Wiehorst  (Sup.)  437. 


LIFE  INSURANCE. 

See  "Insurance.** 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Against  foreign  corporations,  sse  "Corpora- 
tions," S  9. 

For  divorce,  see  "IMvorce^"  I  1. 

For  false  impris(»iHient,  aee  "False  Imprison- 
ment," I  1. 

{  1.  Stetmtsa  «f  limltetlin. 

A  life  tenant  paying  a  mortgage  on  the  prop- 
erty for  the  protection  of  her  life  estnte,  and 
beromiog  subrogated  to  the  riglits  of  the  mort- 
gagor; htld  to  have  20  years  from  the  time  of 
tha  final  payment  in  which  to  foreclose  tlw 


bond  and  mortgage,  which  w«re  aaier  ■saL— 

Bonhoff  T.  Wiehorst  (Sop.)  487. 

The  time  within  which  suit  may  be  brought  ii 
governed  by  statute,  whether  the  litigants  an 
natural  or  artificial  persons,  residents  or  bob- 
residents.— Wehrenbers  t.  New  York,  N.  H.  ft 
H.  R.  Oo.  (Sap.)  701 


•(  yertod  of  lUta- 


•Under  Code  Civ.  Proc  I  375,  a  right  of 
action  accruing  while  plaiotiS  was  an  infan: 
for  damages  to  (ooperty  abutting  on  a  str^: 
through  the  erection  and  operation  of  an  eli  v^t- 
ed  railway  in  the  street  held  not  barred  by  the 
20-year  statute  of  limitations.— Mnller  t.  Man- 
hattan Ry.  Co.  (Sup.)  812. 


f  3. 


new  pnnals*. 


AekaowledcsBomt, 
and  part  pajnBont. 

*In  an  action  on  a  note,  the  principal's  pay- 
ments of  interest  on  direction  of  the  sarecy  Vl4 
not  payments  by  the  agent  of  the  snrety,  so  as 
to  take  the  case  as  to  him  out  of  the  atatut^ 
of  limitations.— Akin  v.  Van  Wirt  (Sap.)  327. 

Payments  of  interest  on  a  mortgage  by  a  lif" 
tenant  of  the  mortgaged  property  JkeW  to  post- 
pone the  ruoDing  of  the  statvte  of  Umitetioci 
against  the  life  tenant's  right  to  fbredone  the 
mortrage  on  paying  the  same  as  against  the 
maindermen. — Bonhoff  r.  Wiriraret  (Sup.)  437. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Oarriera,"  iS  8,  8. 

LIQUOR  SELLING. 

See  "Intozleatlng  Uqaors.** 

LIS  PENDENS. 

Affecting  title  ol  vendor,  see  "Vendor  and  Pop- 

chaser,"  S  8. 
Pendency  of  other  action  ground  for  abatement, 

see  "Abatement  and  Revival,"  i  1. 

Under  Code  Civ.  Proc.  {  1670,  relatiBii  to  lis 
pendens,  placing  the  summons  in  the  bands  of 
a  gheriff  for  service.  T^eld  not  a  sufficient  com- 
pliance with  the  statute  requiring  service  to  be 
made  within  60  days. — Cohen  v.  Biber  (Sop-i 
249. 

•Under  0>de  Civ.  Proc  %  1674.  a  lb  pendens 
filed  in  an  action  cannot  be  canceled  nnCU  tLe 
time  to  appeal  from  an  order  entered  thereia 
has  expired.- WhalM  v.  Stuart  (Sup.)  SS6u 

'Defendants  Iteld.  not  entitled  to  the  cancella- 
tion of  a  lis  pendens  under  Code  Civ.  Proc.  | 
1674,  where  the  copy  of  the  judgment  in  favnr 
of  defendants  served  was  insufficient  to  limit 
plaintiff's  time  to  appeal.— Slater  v.  Qiaime- 
mann  (Sup.)  363. 

In  view  of  Code  C^v.  Proc  I  33S4,  a  Uspea- 
dens  filed  in  a  proceeding  under  Iaws  ISfr.  p^ 
819,  c.  609,  to  condemn  property  for  sewerage 
porposes.  ileld  a  nallity.— In  ro  Tmatees  cf  Vii* 
lage  of  White  Plains  (SapJ  686. 
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LOAN  COMPANIES. 

Sea  **Baiika  and  Banking,"  S  4 

LOANS. 

Recowy  of  moner  loaDed,  see  "Monej  XjenL** 

LOCAL  ACTIONS. 

See  "Veniw,*'  |  1. 

LOCAL  OPTION. 

Traffic  ia  intozioadsc  Ilqaors,  Mt  "IntoKieatlnc 

LUNATICS. 

See  *aiiMie  Ftraana." 


MACHINERY. 

Liabllitr  of  employer  tor  defects,  lee  '^Maiter 

and  Serrant,'^  t  10. 
ProdnctloD  anid  nae  e€  electricftr,  na  "IDm^ 

tricitj."  . 

MALICE. 

See  n.fbel  and  Slander,"  1 2. 

MALICIOUS  PROSECUTION. 

See  'Vtlm  Impriaonmeot.*' 

{  1.   WftMt  sf  pvoliKlile  MVM. 

'"Probable  caua«"  defined.— Deering  t.  Geb- 
haid  (Sap.)  71S. 

'Defendant  Id  an  action  for  maUdons  prose- 
cntioD  held  not  liable  for  cauaiDg  platatllrB  «J- 
reat  for  diaorderlr  conduct,  under  Cooaolidatioa 
Act.  Laws  18^  p.  366.  c  410,  fi  1458.  prceerv- 
ed  b;  Greater  New  York  Charter,  wbere  plaintiff 
was  one  of  a  noisy  crowd  collected  Id  front  of 
defendant's  residence :  their  acta  teadtnic  t»  a 
breach  of  the  peace. — Deering  t.  Gtebhard  (SupO 
TIB. 

MANDAMUS. 

I  1.  Mmtvre  ud  groiuida  in  sMMnL 

Mandamus  will  not  taaoe  to  compel  tiie  effi- 
oera  of  a  joint-stock  company  to  permit  an  ex- 
amination of  the  books  and  records  by  ^are- 
holders  where  the  application  was  made  with- 
out allowing  the  officers  a  reasonable  time  to 
act  on  the  idiareholders'  demand  for  such  hi- 
apection.~In  re  Batt  (Sap.)  468. 

'Assuming  that  maDdamns  will  lie  to  compel 
the  offlrpra  eft  a  joint-stock  company  to  submit 
the  hooks  and  rof^rds  for  an  inspection  by 
shareholders,  a  prpreqaisite  to  the  laauance  (tf 
the  writ  is  the  refusal  of  the  officers  to  permit 
the  ezamination.— In  re  Hatt  (Sup.)  468. 

*Plll3lt  KUOtetC 


I  S.   Snbjwta  sad  pttrposes  of  xellef. 

^Mandamus  held  to  lie  to  compel  a  foreign 
fnttemal  society  licensed  to  do  business  In  the 
state  to  relnatate  a  member  wronsfuUr  ex- 
pcllcd^lB  re  Wilcox  (Snp.)  488. 

On  a  motion  for  mandamns  to  compel  the 
reinstatement  of  tlie  applicant  as  a  member  of 
respondent  fraternal  society,  held  immaterial 
that  a  supreme  officer  ceased  to  be  sach  liefore 
the  motion  was  decided.— In  re  Wiloox  (Sup.) 
483. 

Where  peremptory  mandamus  reshma  munic- 
ipal offlcw  to  tae  pubUc  serrice,  than  mnat  be 
a  restoration  In  fact,  and  not  simply  In  fwm. 
—People  V.  Sterenson  (Sop.)  860. 

I  3.  JwdsiUvtUm  prssasilB— ,  m- 

Uaf. 

Where  the  t»x»  stated  in  afidavlts  for  man- 
damns  are  not  cwtroTerted,  oo  appeal  from  an 
order  deaylnga  writ,  Oiey  should  be  takan  as 
true.— In  re  Wilcox  (Snp.)  48S. 

Statement  as  to  what  aSdaTlts  riKmU  be  re- 
ceived on  application  for  a  mandamns. — People 

T.  Halfen  (Sup.)  654. 

Froeeedlng  by  which  a  perensptory  order  to 
issae  a  peiroit,  wbkh  was  all  tnat  was  asked 
fo^wBB  granted,  Md  wholly  bcegnlar.— Peo^ 

Belators  on  applieation  for  a  mandamtts  to 
reinstate  them  as  members  of  a  political  com- 
mittee held  not  entitled  to  a  peremptory  naan- 
damas,  but,  at  most,  to  an  aitomadTe  writ- 
People  T.  Bepublican  County  Oommittse  of 
New  York  County  (Snp.)  1091. 

MANDATE. 

See  "Mandamus." 

To  lower  coort  on  doddoo  on  appeal,  see  "Ap- 
peal," |  8. 

MARKETABLE  TITLE. 

See  "Vendor  and  PurdMstt,"  |  8. 


MARKET  VALUE 

opinion  eridence  as  to,  see  "KTidence,"  |  T. 

MARRIAGE. 

See  "DlTMca" ;  "Hnsband  and  Wife." 

*Open  cohabitation  of  man  and  woman  as  hus- 
band and  wife,  based  od  a  ceremonial  marriage, 
for  86  years  until  the  death  ot  the  woman.  18 
years  after  the  d«ith  of  another  man  with  whom 
she  had  formerly  lived,  and  by  whom  she  had 
children,  held  to  render  their  relation  that  of 
husband  and  wife,  at  least  after  the  death  of 
such  other  man.— Oeiger  v.  Ryan  (Sup.)  13. 

*A  common-law  marriage  Md  to  be  any  mut- 
ual agreement  between  toe  parties  to  be  hus- 
band and  wife  in  praEMentl.  especially  where 
followed  by  ccdiaMtatlon,  if  there  ia  no  dlsabil- 
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ity  on  the  part  Of  either  to  contract 
—In  n  Wells'  Batate  (Sup.)  16i. 

*Api>eIJant  upon  the  deatli  of  decedent's  first 
wife  held  to  have  become  hia  wife,  and  entitled 
as  his  widow  to  admioister  his  estate.— In  n 
Wells'  Estate  <Sap.)  164- 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

See  "Work  and  Labor." 

Declararions  in  action  for  InjorUa  to  servant, 
•ee  "Evidence,"  I  4. 

Bfannloyte  of  municipal  corporations,  see  "Mu- 
nicipal Corporations,"  %  4. 

Opinion  evidence  in  action  for  ininriss  to  serv- 
ant, see  "Evidence,"  (  7. 

Trade  unions,  see  "Trade  Unions." 

I  1.   Tii«  nlatloiL. 

Where  an  employment  was  shown  by  a  writ- 
ing sifrned  by  the  employer  followed  by  the  word 
'"trustee."  hut  the  employ^  did  not  know  whom 
the  employer  represented,  the  employer  was  per- 
sonally liable.— Whalen  v.  Ruegamer  (Sup.)  38. 

*Defeadant  held  to  have  the  atmolute  right 
to  discharge  plaintiff  when  his  services  ceased 
to  be  satisfactory.— Saxe  v.  Shubert  Theatrical 
Co.  (Sap.)  G83. 

In  a  prosecution  of  a  factory  snperlntendent 
under  Laws  1903,  p.  437,  c.  1R4,  8  70.  relating 
to  the  employment  of  child  labor,  evidence  that 
d^endant  instructed  his  snbordinates  to  comply 
with  the  statute  was  proporly  excluded.— Peo- 
ple T.  Taylor  (Sup.)  706. 

*Gontinuation  m  service  Aeld  a  raiewal  of  a 
contract  of  empIoyment^Mendelson  t.  Brouner 
<Sup.)  807. 

i  2.  ServleM  smd  wiBapeauKtlom. 

In  an  action  on  a  contract  of  employment, 
■certain  evidence  properly  received.— Nor- 

man T.  Loomis-Manning  Filter  Co.  (Sup.)  261. 

In  an  action  on  a  contract  of  employment, 
<-ertain  evidence  htJ4  properly  excluded. — Nor- 
man V.  Loomis-Manning  Filter  Co.  (Sup.)  261. 

i  a.  Muter's  UablUty  for  injuries  to 
serraat— Tools,  maoUnery,  appli- 
KBees,  and  plaoei  for  work. 

*Where  a  defective  scaffold  was  used  under 
the  direction  of  defmdtint's  foreman,  and  a 
servant  fell  and  was  killed,  no  notice  of  the 
conditions  resulting  in  such  death  was  required 
by  Employer's  Liability  Act,  Lews  1902,  p. 
1750,  c.  600,  S  3.— Anderson  v.  Milliken  Bros. 
<Snp.)  6t. 

*The  duty  of  a  master  to  furnish  a  safe  scaf- 
fold on  which  his  servants  can  work,  imposed 
by  Labor  Law,  Laws  1807.  p.  467,  c  415,  {  18. 
is  one  which  the  master  cannot  delegate. — 
Anderson  t.  Milliken  Bros.  (Sup.)  61. 

*\  nuuter  held  not  to  have  given  a  servant 
iiD  unsafe  place  in  which  to  work,  within  Em- 
ployer's Liability  Act,  Laws  1902,  p.  1748,  c. 


600.— Droge  v.  John  N.  Boblns  Oa. 
467. 


(Bop.> 


*Tbe  rule  of  safe  place  to  work  held  to  have 
no  application  to  the  fa«ts.^Laterto  t.  Central 

Bldg.  Co.  (Sup.)  604. 

The  rule  tliat  the  principle  of  a  safe  place  t.> 
^\-ork  does  not  apply  where  the  prosecution  of 
the  work  itself  makea  the  place  end  creates  the 
danger  hetd  not  to  obtain  nndw  tlie  fdrcnniBtaih 
ces.— Ward  Bdlson  Electric  lUnmhuUiiic  C& 
of  Brooklyn  (Sup.)  008;  HcGanr  TTSame 
(Sup.)  611. 

An  employe's  right  to  recover  from  inJaiT  be- 
canse  of  the  lowering  of  a  manhole  witlMnt 
proper  bracing  held  not  affected  by  his  having 
shoveled  sand  in  connection  with  the  prior  baild> 
inrof  tlie  manhole  on  the  surface  of  the  ground. 
—Ward  V.  Edison  Electric  lUuminatinK  Co.  of 
Brooklyn  (Sop.)  606 ;  McQexTj  v.  Same  (Sup  i 
611. 

*A  revolTing  shaft  near  which  emptoyfe  mrfc- 
ed  held  properly  guarded  within  liabor  Law. 
T^ws  1897,  p.  48(),  c  415,  t  81.  as  amended  by 
Laws  19C»,  p.  927,  c  366,  {  L— Kirwan  v. 
American  Lithographic  Co.  (Sup.)  805. 

{  4.  ^—  Methods  of  w«rk»  rmlmm,  mmd 
•rdevs. 

*When  the  hni^esa  of  the  master  Is  sork 

that  the  safety  of  one  servant  depends  on  tbr 
way  in  which  other  servants  do  their  work,  it 
is  bis  duty  to  make,  promulgate,  and  enfom- 
reasonable  and  sufficient  rules  f<nr  the  protec- 
tion of  tiie  servant  exposed  to  daliger.--J6bs- 
Bon  v.  Prince  Line  (Sup.)  1^ 

An  employer  kdtf  not  ne^igent  in  fkiling  to 
promulgate  a  rule  requiring  an  ttctra  man  u 
attend  a  wlndiw-njohnaon  t.  Prince  line  (Snn.) 
1»S. 

I  5.  ~«  Wantas      amd  laatawtlac 
serramt. 

*It  Is  not  negligence  to  fall  to  Inform  a  serv- 
ant of  a  danger,  when  the  sen-ant  has  tn.'. 
knowledge  of  the  danger  himself,  and  it  rv 
lates  to  the  particular  business  in  which  tb^ 
servant  is  an  expert.— La  Dnko  Hndson 
River  Telephone  Co.  (Sup.)  189. 

*It  is  the  duty  of  a  mafiter  employing  a  14-year 
old  'girl  to  work  uear  machinery  to  warn  her  lA 
any  danger,  and  it  is  her  duty  to  observe  the  in- 
structions, and,  in  the  absence  of  knowledce 
that  she  is  not,  the  master  ma;  assume  that  aitt 
is  conforming  to  them. — Clvetti  v.  Americaa 
Hatters'  &  Furriers'  Osrp.  (Sup.)  663. 

S  6.  ^—  Fellow  serrants. 

Where  Intestate  and  his  fellow  serrant  laid 
planks  on  braces  inside  an  elevator  hin  at  the 
direction  of  their  foreman  for  a  scafEold,  hot 
did  uot  devise  such  method  of  constructiofr  a 
scaffold,  defendant  was  liable  for  failure  to  pro- 
vide a  safe  scaffold  under  Labor  Law,  Lam 
1897.  p.  407,  c.  416, 1 18.-^AnderBon  T.  Milliken 
Bros.  (Sup.)  61. 

*PIaintiff  and  0.,  by  whose  negligence  fae  was 
injured,  held  fellow  servants;  O'b  acts  in 
standing  guard  and  giving  directions  when  t(> 

f>roceed  with  the  work  not  being  acts  of  soper- 
ntendence  within  Employer's  Inability  Act, 
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Laws  1902,  p.  174S,  c.  600.-rmIk  T.  Have- 

meyer  (Sup.)  140. 

Under  Emplorer's  Liability  Act,  Laws  1902, 
p.   1748v  c.  000,  I  1,  instriKtlMis  b7  a  tele- 

fthone  company's  foreman  to  an  experienced 
ineman  regarding  the  condition  of  a  pole  he 
was  about  to  cumb  hdd,  under  the  circum- 
stances, nnnecessary,  the  lineman  being  as  well 
acquainted  with  the  facts  as  was  defendants' 
foreman.— La  Duke  v.  Hudson  River  Telephone 
Co.  (Sop.)  189. 

•  An  employ^  of  owners  of  a  Tetsel,  superin- 
tending repair  work  thereon,  held  not  a  super- 
intendent of  the  employer  of  men  doing  the 
-work,  under  Employer's  Liability  Ast.  Laws 
1902,  p.  1748,  c.  600.— Droge  v.  John  N.  Eob- 
ins  Co.  (Sup.)  457. 

*To  hold  an  employer  liable  under  Bmployer's 
Liability  Act,  Laws  1902,  p.  1748,  e.  600,  for 
injuries  caused  by  negligence  of  a  person  en- 
trusted with  superintendence,  it  must  be  shown 
that  sucli  person  was  engaged  in  an  act  of  su- 
perintendence at  the  time.— Droge  v.  John  N. 
Robins  Co.  (Sup.)  4S7. 

*An  ardiltectoral  draughtsman  and  an  ele- 
■rator  operatw  employed  by  the  same  company 
Jield  fellow  servants  as  affecting  liability  for 
injury  to  the  draoghtaman  caused  by  the  opera- 
tor's negligence, — Fonguet  v.  New  York  Cent. 
A  H.  R.  R,  Co.  (Sup.)  525. 

t  7.    —  Bisks  ■ssnmod  hj  servaat. 

*Under  Empti»e^s  UablUty  Act,  Iaws  1902, 
p.  1750,  c.  600,  f  8.  the  risk  of  injury  occurring 
from  performance  of  duties  outside  a  servant's 
•employment  held  not  an  assumed  risk. — Perrotta 
V.  Richmond  Brick  Co.  (3np.}  10. 

•Under  Employer's  Liability  Act  Laws  1902, 
p.  17.^.  c.  600.  $  S,  a  servant  held  not  to  assume 
the  risk  resulting  from-  failure  of  the  master  to 
^Hnitnate  the  dangers  of  the  emplosrment  by  pro- 
viding reasonably  safe  appliances. — Perrotta  v. 
Richmond  Brick  Co.  (Sup.)  10. 

♦  Where  a  master  failed  to  provide  a  safe 
scaffold,  as  required  by  Labor  Law,  Laws  1897, 
p.  467,  c  416.  I  18,  a  servant  killed  by  falling 
from  snch  scaffold  did  not  assume  the  risk.— 
Anderson  t.  MiJliken  Bros.  (Sup.)  61. 

*A  serrant  hdd  to  have  assumed  the  risk  of 
his  injuries.— James  v.  Cranford  (Snp.)  142. 

*The  rule  as  to  the  rislcs  assumed  by  serv- 
ants stated.— James  r.  Cranford  (Sup.)  fftZ. 

necUcanM 


«  8. 


of 


^—  Oontrlbntorj 
serrant. 

*A  servant  held  required  to  exercise  mly  a 
reasonable  degre*^  of  care  and  prudence  itt  his 
work  to  avoid  injury.- Perrotta  v.  Richmond 
Brick  Co.  (Sup.)  10. 

*A  recovery  may  not  bo  had  for  injuries  re- 
'Ceived  by  deceased  by  falliug  from  a  warped  and 
<1efcctive  ladder  when  he  bad  previously  used 
the  ladder,  and  was  competent  to  judge  of  Its 
-nafe^.— Smith  t.  Green  Fuel  ]j}conomiaer  Ca  of 
Matteawan  (Sup.)  45. 

'There  can  be  no  recovery  for  injuries  to  sn 
'employ4  by  falling  from  a  warped  ladder  be- 


self  selected  the  defective  ladder  from  a  number 
not  defective.- Smith  v;  Green  Fuel  Econo- 
mizer Go.  of  Matteawan  (Sap.)  46. 

•Evidence  Jkeltf  to  show  that  a  bnikeman  was 
negligent  as  a  matt»  of  law  In  remaining  in 
a^ositlon  of  dang^. — T^on  r,  Coleman  (Sup.) 

§  9.    Pleadlns. 

In  an  action  by  a  servant  for  personal  in- 
juries, complaint  AeM  .insufficient  in  failing  to 
allege  the  particulars  of  the  negligoice  com- 
plaioed  of.— Kinsella  v.  Rlesenbwg  (Snp.)  876. 

§10.    Evidenee. 

*In  an  action  by  a  servant  for  injuries  re- 
ceived while  oiling  a  brick  machine,  evidence 
held  to  sustain  a  verdict  for  plaintiff  on  the 
theory  of  defendant's  negligence  and  plaintifPs 
freedom  fn»n  negligence.— Perrotta  v.  Richmond 
Brick  Co.  (Sup.)  10. 

•The  -fall  of  a  structure  which  an  employ^  was 
preparing  to  take  down  A«M  prima  facie  proof 
of  the  master's  negligence.— Ferrick  v.  ISdlita 

(Sop.)  28. 

In  an  action  for  injuries  to  an  emploj/d  evi- 
Aence  held  insufficient  to  support  a  verdict  for 
plaintiff.- Rogers  v.  Macbeth  (Sup.)  74. 

•In  an  action  under  Employer's  Llabili^  Act,. 
Laws  1902,  p.  174S,  c.  600,  S  1,  against  a 
telephone  company  for  injuries  to  a  lineman 
while  working  upon  a  defective  telephone  pole, 
evidence  examined,  and  held  insufficient  to  es- 
tablish plalntltPs  freedom  from  contributory 
negligence,  or  to  show  that  defendant's  neg- 
ligence was  the  cause  of  plaintiff's  injuries. 
—La  Duke  v.  Hudson  River  Telephone  Co. 
(Sup.)  189. 

•In  an  action  against  a  telephone  company 
for  injuries  to  a  lineman  while  working  upon 
a-  defective  telephone  pole,  the  burden  of  proof 
rested  upon  plaintiff  to  show  himself  free  from 
contributory  negligenro.- La  Duke  T.  Hudson 
River  Telephone  0>.  (Sup.)  189. 

•Facts  held  not  to  show  that  the  negligence 
of  a  superintendent  was  the  proximate  cause  of 
an  injury  to  an  employ^,  within  Employer's 
Liability  Act,  Laws  1902.  p.  1748,  c.  600.— 
Droge  V.  John  N.  Robins  Co.  (Sup.)  457. 

In  an  action  by  an  emploj-e  lor  pfrsonal  In- 
juries, evidence  held  to  establish  a  prima  facie 
case  of  negligence  of  the  employer  authorising 
a  recovery. — -Kooigsberg  t.  IwTia  (Sup.)  686. 

*ln  an  action'  for  injuries  to  a  press  feeder 
owing  to  his  leg  having  been  canght  netween  the 
spokes  of  a  fly  wheel,  evidence  held  insufficient 
*o  sliow  n^ligence  on  tJie  part  of  tbs  master. — 
King  T.  Refd  (Sup.)  616. 

•Gn  an  issue  as  to  whether  a  master  has  prop- 
erly guarded  machinery,  the  fact  that  no  previ- 
ous accident  had  ever  happened  is  entitled  to 
great  weight,  where  the  condition  is  not  obvions- 
ly  dangerous.- King  v.  Reid  (Sup.)  615. 

•In  an  action  for  iwrsonal  injuries  refieived 
in  defendant's  factory  in  another  state,  testi- 
mony of  one  who  had  no  knowledge  concerning 
factories  in  that  state  as  to  the  custom  with  re- 


cause  of  sog)i  .detect,,  itrhere  the  onploytf  him-  '  sped  to  guarding  revolving  shafts  in  the  city  of 
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New  York  was  iacompetcDt,— Civetti  v.  Ameri- 
can Batten'  &  Furriers'  Corp.  (Sup.)  863. 

*Ia  a  ^noDal  injury  action,  evideDce  held 
not  auffioieKt  to  support  a  findiiv  «f  defMidant's 
negliceDoe.— Civettl  v.  American  Hatten*  4t 
Furrfers'  Corp.  (Sup.)  663. 

*Io  an  action  for  injuries  to  a  servant,  eTi- 
dence  held  sufficient  to  show  a  pn^r  case  for 
the  application  of  tbe  doctrine  ot  res  Ipsa 
loquitur.— Keenan  v.  KcAdajn*  &  Gartwright 

Eterator  Co.  (Sup.)  052. 

*Evidence  in  an  action  to  rscoT«  for  tlie 
death  of  an  employ^  held  to  sbow  contributory 
negligence. — Bowen  T.  Nwwlch  Pbannacal  Oo. 
(Sap.>  968. 

i  11.    TrUl. 

*In  an  action  by  a  servant  for  personal  inju- 
ries, whether  plaintiff  assumed  the  risk  or  was 
neKligent  held  under  the  evidenoe  for  tbe  jury. 
— Perrotta  v.  Richmond  Brick  Co.  (Sap.)  10. 

Evidence  In  an  action  to  recover  for  tbe  death 
ot  deceased  by  falling  from  a  ladder  while  ad- 
justing macbiDery  examined,  and  held  insuffi- 
cient to  warrant  tbe  sabipiaaion  of  the  case  to 
tbe  jury. — Smith  Green  SHiel  Econemizer  Go. 
of  Matteawan  (Sup.)  4S. 

•Under  Labor  Law.  {  18,  Laws  1897,  p. 
407,  c.  416,  whether  unsecured  planks  laid  over 
braces  in  an  elevator  bin  constituted  a  suffi- 
cient scaffold  fteU  for  the  jury.— Anderson  v. 
Mllliken  Bros.  (Sup.)  81. 

*In  an  action  for  injuries  to  a  servant  in 
furnishing  an  unsafe  placa  to  work,  a  refusal  to 
charge  that  defendant  was  not  liable  tot  tint  ac- 
tual falling  or  cause  of  the  startlag  of  tbe  tile, 
waa  error.— Finnegan  t.  Andrew  J.  Robinson 
Ca  (Bup.)  130. 

*One  held  as  matter  of  law  to  have  assumed 
the  necessary  risk.  Employer's  LisbllUy  Act, 
Laws  1902.  p.  1750.  c.  600, 1  3.— Logerto  t.  Cm- 
tral  Bldg.  do.  (Sup.)  604. 

•The  question  of  the  master*!  ttegligence  where 
a  servant  was  injured  hHd  to  be  for  tbe  jury.~ 
Ward  V.  Edison  Electric  lUamlnatiof  Co,  of 
Brooklyn  (Sup.)  60S ;  IfcOarry  v.  Same  (Sup.) 
611. 

*The  question  of  assumption  of  risk  by  the 
servant  who  was  injured  Aeld  to  be  for  the  Ju- 
ry.—Ward  T.  Edison  Electric  Illuminating  Co. 
of  Brooklyn  (Sup.)  608;   McGarry  v.  SanM 

(Sup.)  «11. 

*The  question  of  contributory  negligence  of 
the  servant  held  to  lie  for  the  jury.— Ward  v, 
Edison  Electric  Illuminating  C^.  of  Brooklyn 
(Sup.)  608;  McGarry  v.  Same  (Sup.)  611. 

Special  findings  in  an  action  by  a  servant  for 
personal  injuries  held  not  to  entitle  defendant  to 
a  directed  verdict.— Civetti  v.  American  Hat- 
ters' &  Furriers'  Corp.  (Sup.)  663. 

i  IS.  UkbllltiM  for   injules   to  fhird 
persons. 

'Where  defendant's  eerraat  without  oecee- 
sity  requested  intestate,  a  servant  of  another, 
to  assist  in  testing  an  elevator,  intestate  did 
not  thereby  become  a  fellow  servant,  so  as  to 
relieve  defendant  from  liability  for  liis  death 


resulting  from  the  negligence  oi  defendant's 
servant— Ficad  y.  New  Xorfc  Bdiaon  Co.  (Sup.) 

13a 

*In  an  actknt  for  death  of  plalntlff'fl  intestate 
caused  by  defendant's  tm^nt  transposing  cer- 
tain electric  wires  carrying  a  current  used  for 
the  operation  of  an  elevator,  whether  snch 
transposition  was  negligence  kdd  for  tbe  jury. 
— Fiesel  v.  New  York  Edison  Co.  (Sup.)  190. 

In  an  action  for  Injuries  resulting  from  the 
negligent  driving  of  defendanfa  motor  car  by 
bis  son,  tbe  son  held  not  to  be  a  servant  of  de- 
fendant.—Maher  V.  Benedict  (Sup.)  228. 

*In  an  action  for  injnries  caused  by  defeod- 
anfa  runaway  team  escaping  from  defendant's 
servant,  in  charge  thereof,  evidence  held  snffi- 
cient  to  require  submission  to  the  jury  of  the 
question  whether  the  runaway  was  earned  by 
part  of  tbe  load  falling  on  the  team,  owlne  to 
an  unsafe  and  uBsnltable  wagon  on  which  t» 
baol  the  load.— Johnson  r.  Stevens  (Bap.)  40T. 

The  owner  of  land  ia  not  liable,  in  tbe  ab- 
sence of  negligence  in  selecting  an  independent 
contractor  to  erect  a  building,  for  injuries  caos- 
ed  by  his  negligence. — Stubley  t.  Allison  Real- 
ty Go.  (Sup.) 

*Aii  employer  of  a  firm  of  contractors  held  to 
stand  toward  the  employfis  of  tbe  firm  as  naas- 
ten  and  liable  for  tbe  ne^lgeace  of  an  employ^. 
—Cohen  T.  Western  Electric  Go.  (Sup.)  1007. 

MATERIALITY. 

Of  evidence  In  criminal  prosecution)^  see  "Crim- 
inal Law,**  1 1. 

MAXIMS. 

Of  equity,  aee  "Bqnlty,"  |  1. 

MEASURE  OF  DAMAGES. 

See  ''Damages,"  H  1.  2. 

For  breach  of  contract  of  sale,  see  "Sales,"  |  6. 
For  taking  of  or  injury  to  property  in  exerciae 

ot  power  of  eminent  domam,  see  "BbukbC 

Domain,"  f  2. 

MECHANICS'  LIENS. 

For  material  famished  undn  contract  with  dty. 
see  "Unnkipal  Corporatloai.*'  |  7. 

i  1.  BlchttoUem. 

*tTnder  Mechanics'  Lien  Iaw,  Laws  18U7.  p. 
S15.  c.  418.  f  2.  defining  the  term  "improve- 
ment," as  used  In  the  law,  as  Including  r^ir 
of  any  structnre  on  or  connected  with  real  prop- 
erty, etc.,  held,  that  a  persMi  performing  labor 
or  furnishing  material  for  repairs  upon  aoofa  a 
structure  may  have  a  Hen  upon  tbe  property. — 
.^tna  Elevator  Co.  v.  Deeves  (Sop.)  718. 

A  covenant  in  a  lease  obligating  a  lessee  to 
keep  the  premises  in  repair  held  not  to  imply 
a  consent  by  tbe  lessor,  within  Meclmnics'  Lien 
Law,  Laws  1897,  p.  616,  c.  418, 1  8,  ereating  a 
lien  for  Improvement*  made  Witt  the  owm^m 
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consent.— ^tna  Elevator  Oo.  T.  DeeveB  (Sup.) 

718. 

'Mechanic'*  lien  Jjaw,  Laws  1897,  pp.  515, 
516,  525,  c.  418,  H  %  3,  22,  construed,  and 
machioeiy  held  an  iinproTement  of  real  ^per- 
tr,  entitling  the  contractor  to  a  lien.— Orifl^  t. 
BrQBt  (Sop.)  816. 

i  S.   PMoMdln^a  to  yarf  Mt. 

*A  notice  of  a  mechanic'a  lien  held  not  de- 
fective for  failure  to  stete  bow  much  of  the 
materiala  had  been  famiBhed,  and  how  much 
was  to  be  furnished,  and  how  mnch  of  the 
labor  bad  been  perCormed.  and  how  much  re- 
mained to  be  performed. — Felgenhauer  v.  Haas 
(Sup.)  47a 

*Fact8  held  to  ebow  a  substantial  perform- 
ance of  a  contract  to  famish  and  set  building 
mnterial  entitling  plaintiff  to  foreclose  a  me- 
chanic's lien  recitiBg  full  performance. — Fel- 
genbauer  T.  Haas  (Sup.)  476. 

*A  notice  of  mechanic's  lien  is  not  required 
to  separately  state  the  value  of  the  materials 
furnished  anid  labor  performed.— Felgenhauer  t. 
Haas  (Sup.)  476. 

*The  validity  of  notice  of  a  medmnic*!  Hen 
turns  npon  suMtantial  compliance  with  the  atat- 
nte^Watera  t.  Ctoldberg  (Sup.)  992. 

*Nollee  of  mechanic's  lien  h«I4  not  bad  be- 
cause the  claimants  did  not  nllege  the  copart- 
nership of  the  lienors  which  in  fact  existed. — 
Waters  t.  (Joldberg  (Sup.)  992. 

'Verification  of  a  claim  for  a  mechanic's  lien 
claim  msde  by  one  lienor  only  was  sufficient 
where  be  msde  It  as  one  of  the  two  lieoora  who 
gave  notice  of  a  Joint  claim.— Waters  v.  Gold- 
berg (Sup.)  992. 

I  3.    OpentioB  uul  effeot. 

*The  profit  which  a  subcontractor,  who  wa> 
prevented  by  the  general  contractor  from  per- 
forming a  part  of  his  contract,  would  have 
ninde  had  he  been  permitted  to  perform  in 
full,  cannot  be  recovered  in  an  action  to  fore- 
plose  a  mechanie's  lien;  such  lien  being  re- 
stricted  hy  an  express  provision  of  the  statute 
to  the  "price  and  valne"^  of  the  labor  performed 
-and  materiala  fnmlihed.— O'Beilly  T.  Mahoney 
<Sup.)  53. 

MEMORANDA. 

Required  by  statute  of  frauds,  see  "Fraads. 
Statute  of,"  i  2. 

MENTAL  SUFFERING. 

Element  of  damages,  aee  "Damages,"  |  L 

MERGER. 

Of  cause  of  actiMi  In  judgment,  see  "Judgment," 
Of  corporations,  see  "0>rporatIoiiB,"  |  7. 


MINORS. 


See  "Infanta." 
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MISREPRESENTATION. 

3e«  **FaIse  Pretenses" ;  ''ITrand.'' 

MISTAKE. 

In  oonveyanoBs  by  dtj*  see  "Unntcipftl  Corpo- 
latlens,^'  S  fi. 

MODIFICATION. 

Of  contract,  see  "Contracts,"  |  S. 

Of  lease,  see  "Landlord  and  Tenant,"  8  1. 

MONEY  LENT. 

Mimey  is  presumed  to  be  of  its  face  Talu& 
and  therefore  only  the  amount  advanced  nesa 
be  alleged  in  pleading.— Sparks  v.  Dncas  (Sup.) 

546. 

In  an  action  for  mont-y  loaned,  defendant 
could  show  under  bis  general  denial  that  the 
money  was  loaned  to  a  partneiship  composed 
of  himself  and  plaintiff. — Bolanos  v.  Znmeta 
(Snp.)  1014. 

MONEY  RECEIVED. 

BecDven^  of  prioe  paid  for  land,  see  "Vendoi 
and  Purchaser,"  f  0. 


MONOPOLIES. 


i  1. 


Trasts  mnA  other  ooMMMtloBa  In 
ractvaint  of  tntde. 


Under  Stock  Corporation  Law,  Laws  189<r. 

f.  1073,  c.  564,  S  40,  as  amended  by  Laws 
902,  p.  1751,  c.  601,  and  Laws  1890,  p.  1069. 
c.  604,  i  7,  as  amended  by  Laws  1897,  p.  S13. 
c.  384  authorising  conorations  to  purchsgu 
stock  in  other  ccniiOTations,  and  under  Laws 
1897,  p.  810,  c.  383,  and  Laws  1899.  p.  1515,  c. 
600,  to  prevent  mouopolies,  held  that  the  con- 
aolidation,  under  Laws  1884,  p.  44S,  c.  367,  of 
several  gas  companies,  did  not  create  a  monop- 
oly authorizing  application  for  vacation  of  Its 
charter;  the  field  being  left  open  for  organisa- 
tion of  companies  under  Iiews  1907,  p.  889.  c. 
429.— Attorney  General  v.  ConsoUdated  Gas  Oo. 
of  New  York  (Sap.)  823. 

MORTGAGES. 

Affecting  title  of  vendor,  see  "Vendor  and  Por- 

chnaer,"  $  3. 
Limitations  applicable  to  suit  to  foreclose,  see 

"Limitation  of  Actions."  |  1. 
■Payments  of  interest  affecting  limitations,  ece 

"Limitation  of  Actions,"  |  8. 
Subrogation  to  rights  oil  mortgagee,  see  "Sub- 
rogation." 

Taking  case  or  qnestkm  from  Jnry  in  action  for 
consideration  of.  see  "Trial,*^  f  8. 

f  1.   Requisites  nnd  Talldltf. 

In  tin  action  by  a  married  woman  to  have  an 
absolute  deed  declared  to  be  a  mortgage  given  as 

*P»ist  Mnotated.  Se«  syllAlms. 
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secarity  for  a  loftn,  It  Is  immnterial  whether 
the  loan  waa  to  her  or  her  hoaband.— Conover 
y.  Palmer  (Sup.)  480. 

*Where  a  conreTance  of  land  is  made  as  ee- 
mrity  for  a  loan,  although  there  ia  no  personal 
dbligation  to  repay,  the  mortgagee  looking  aole- 
to  the  instrument,  it  will  be  deemed  a  mort- 
gage !f  Intended  as  Becnrlty.— Gonover  r.  Palm- 
er (Sop.)  480. 

In  an  action  to  have  an  absolute  conveyance 
declared  to  be  a  mortgage,  evidence  held  to 
■how  that  the  conveyance  was  intended  as  se- 
curity for  a  deb^  and  hence  was  a  mortgage, 
and  not  a  coDditional  sale. — Conover  Palm- 
ar (Sup.)  480. 

I  S.    O—ato—tion  mmA  operation. 

*mie  lien  of  a  vendor  for  the  unpaid  price  U 
superior  to  a  mortgage  accepted  with  knowl- 
edge that  the  nrice  has  not  been  paM  In  full. 
—Bennett  t.  Murphy  (Sup.)  231. 

A  clause  in  a  deed  by  whidi  the  grantee  as- 
sumed the  grantor's  "lawful  debts"  A«Id  to  In* 
dude  a  mortgage  on  the  land  ctxiTeyed  preri- 
ously  given  by  the  grantor  to  the  grantee.— 
BoiOioff  V.  Wiehorst  (Sup.)  437. 

{  8.    TvMBsfer   of   pvoporty  Kovtcaged 
or  of  oqnity  of  rodoxaptloa. 

A  clause  in  a  deed  by  which  Uie  grantee  as- 
Muned  the  "lawful  debts"  of  the  grantor  Heltl 
not  to  include  a  certaio  mortgage  on  the  land 
conveyed  on  which  the  grantor  was  not  per- 
^ally  liable.— Bonhoff   v.   Wiehorst  (Sup.) 


*'Under  the  evidence,  a  grantee  held  not  obli' 
gated  to  pay  certain  mortjnge  indebtedness  on 
the  property. — BonhofF  v.  Wiehorst  (Sup.)  444. 

f  4>   Forcoloswo  hj  Mtlos. 

Oourt  rule  60^  relathv  to  mtvtgage  fore- 
dtwore,  Md  anffldently  complied  wiu  so  aa 
to  authorise  the  court  to  award  Judgment  of 
foredosnre^FranUin  t.  Di  Clemento  (Sup.) 
128. 

A  grantee  of  mortgaged  premises  whose  con- 
veyance recites  tfiat  the  land  is  conveyed  sub- 
ject to  a  mortgage,  and  that  the  grantee  as- 
sumes and  agrees,  to  pay  the  same  as  part  of 
the  comrideration.  is  not  liable  for  a  deficiency 
aritting  on  a  foreclosure  and  sale,  in  case  the 
uni&tor  was  not  personally  liable  for  the  pay- 
ment of  the  mortgage.— Bonhoff  v.  Wiehorst 
(Sup.)  437. 

An  affidavit  In  foroolosure  that  defendant's 
agent  told  affiant  that  the  owner  was  a  non- 
resident, and  that  affiant  knew  of  no  other 
Nource  tnm  which  he  could  gain  information 
reBpectinK  the  owner,  is  sufflcient  to  authorize 
an  order  of  service  by  publication.— Bvans  v. 
Weinstein  (Sup.)  753. 

g  fi.  Bedomptloii. 

'Where  a  deed  is  given  as  security  for  a  debt, 
with  the  privilege  of  redeeming  within  a  cer- 
tain time  b^  paying  the  indebtedness,  the  right 
at  redemption  is  not  extinguished  if  not  exei^ 
cfsed  within  the  period  specified. — CJonover  v. 
Palmer  (Bop.)  480/ 


MOTIONS. 


Relating  to  irieadlngs,  see  "Pleading.''  |  7. 

For  person  ler  purpoM*  or  relief. 
Change  of  venue  in  ctvil  aedons,  see  "Voioe.*' 

i  2. 

Directioa  ttf  verdlet  la  dvll  actions,  ass  rCrl- 

al,"  S  3. 

Dismissal  or  nonsoit  «  trial,  see  "l^ial***  f  3. 
For  struck  jury,  see  *'J&7t"  1 1. 
Opening  default  judgment,  see  "Judgment;*'  |  2. 
Presentation  of  ohjectlou  for  review,  sea  "Ap- 
peal," f  2. 
Striking  out  evidence,  see  "Trial,"  |  L 
Suppression  of  deposition,  see  "Depositiona." 
Vacation  of  attachment,  see  "Attachment/*  1  2. 
Vacation  of  order  of  arrest,  see  "Arrest,**  f  1. 

•Where  a  direction  by  the  court  tor  "^en 
days'  stay"  was  entered  by  the  clerk  as  '*teB 
days'  stay  of  execution  after  notice  of  entry 
of  judgment,"  Md;  that  the  latter  waa  tlhr 
court's  orders— Qersman  v.  Levy  (Sup.)  HOT. 

It  ia  the  duty  of  the  clerk  to  enter  all  orders 
of  the  court  without  special  direction  to  that 
effect. — Gersman  v.  Levy  (Sup.)  1107. 

MUNICIPAL  CORPORATIONS. 

See  "CJounUea." 

Aggravation  of  damages  caused  by  ioe  on  dde- 
walk,  see  "Damages,"  I  1. 

Certiorari  to  review  action  of  municipal  board, 
see  "Certiorari."  §  1. 

Certiorari  to  review  removal  of  dty  employ^  «e^ 
"Certiorari,"  |  2. 

Condemnation  ct  land  bf,  aee  "Eminent  Do- 
main," J  3. 

(Conspiracy  to  defraud,  see  "ConspirRcy,"  ^  1,2. 
License  to  aatomobilea  to  use  streets,  see  "Li- 

censes,"  f  1. 
Mandamus,  see  "MandamuR."  S  2. 
Municipal  courts,  see  "Oourta,"  I  2. 
Ordinances  relating  to  iatozicatlng  liqnora,  see 

"Intoxicating  Liquors." 
Street  railroads,  see  "Street  Railroads." 

I  1.   Prooeedlmcs   of   eouotl   itr  otker 
SOTemiac  body. 

•Section  18  of  the  charter  of  the  city  of  Buf- 
falo (r^ws  1891,  p.  130,  c  105.  and  amend- 
ments) does  not  require  uiat  a  resolution  muxt 
be  acted  on  at  the  next  regular  meeting  after 
its  veto  in  order  to  pass  it  over  the  veto.—- Peo- 
ple V.  City  of  Bufblo  (Snp.)  SSL 

The  rommcm  council  of  the  efty  of  Bttffalo  is 
a  continuous  body,  and  may  pass  ■  resolntloo 

over  the  mayor's  veto,  although  new  members 
had  been  elected  since  the  first  action  on  the 
resolntion. — People  v.  City  (rf  Buffalo  ( Sup.  > 
331. 


i  2. 


Offloors,  aceats,  mmA  nmploTfts  Mm 


nlelpal  offioen  lai  _ 

The  words  ^'for  the  balance  of  the  nnezplred 
term"  in  Port  Jervis  Ci^  (Charter,  Lawn  1007. 
p.  2123.  c.  758,  I  20,  Mid  to  indicate  the  L^s- 
lature's  intentiMi  that  at  the  time  of  Slling  a 
vacancy  in  a  city  office  some  part  of  the  torm 
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mast  hare  cxptred^lMiner  t.  Btnbl^  (Bup.) 
600. 

Under  Port  Jerris  Charter,  Laws  1907,  p. 
2114.  c.  753,  heM,  that  the  death  of  a  cit^  offi- 
cer elect,  wnoae  term  began  Janaarr  1.  1908, 
before  that  date,  did  not  create  a  vacancr,  and 
his  anocenor  oonld  not  be  appointed  until  that 
dme.— Palmer  t.  Stabley  (Sup.)  600. 

A  Tacaney  In  a  city  ofBce  cannot  be  antid- 

Sited  and  filled  by  appointment  before  it  ex- 
ts,  in  ttie  absence  of  expreea  antliority.— Palm- 
«r  T.  Stnbley  (Sap.)  500. 

The  primary  pnrpoae  of  civil  service  laws  and 
rules  is  to  promote  the  good  of  the  public  serv- 
ice, and  it  Is  not  to  be  frustrated  by  technical 
or  narrow  constmctioas.— Dalton  v.  Darlington 
<Sqp.>  826. 

An  employe  in  the  tenement  bouse  depart- 
ment of  a  cit^  held  properly  removed  on  charg- 
«i  made  in  view  of  nis  aoswers  and  refusal  to 
make  enlanations. — People  v.  Butler  (Sap.) 
848. 

Under  Laws  1899.  p.  809.  c.  370,  |  21,  as 
amended  by  Laws  1904,  p.  1694,  c  697,  and 
Iaws  1900,  p^  1117,  c.  449,  the  commissioner  of 
the  tenement  boose  department  of  a  city  held 
Justified  in  refusing  to  accord  to  an  employ^  in 
the  demrtment  a  trial  on  chanres  made  ai^inst 
him.— People  t,  Butler  (SapO  « 

i  8.  Kwilelpal    departmeBta  uid 

The  power  of  the  board  of  health  of  the 
«ity  <tf  New  Tork  to  remove  an  inspector  on 
formal  chaKCs  after  a  hearing  is  not  Impaired 
by  the  fact  that  hia  offense  waa  committed  while 
be  was  on  probation,  and  before  be  received  his 
full  appointment.— Dalton  v.  Darlington  (Sup.) 
«26. 

A  written  notice  given  a  food  inspector  of  hia 
unsatisfactory  work,  under  rule  11  of  the  civil 
service  commission,  three  days  after  the  expira- 
tion of  the  time  required  for  the  giving  of  such 
notices,  ftefd,  under  the  circamstancea.  a  reason- 
able oomDliance  with  tb«  rate^Dalton  v.  Dar- 
lington (Bnp.)  828. 

*Ia  proeeedillts  diamisalng  relator  from  the 
police  force,  hela^  that  he  was  not  ]«ally  serv- 
■ed  with  notice  of  trial,  and  was  tried  and  dis- 
missed without  adequate  hearing.— People  v. 
Bingham  (Sup.)  684. 

A  police  officer  who,  when  on  trial  before  the 
deputy  police  commissioner,  spoke  to  him  in  an 
insolent  manner,  held  guilty  of  conduct  warrant- 
bis  dismissal. — People  v.  Bingham  (Sup.) 


Statement  as  to  ri^t  of  a  policeman  under 
•charter  of  Nev  Tork  City  (Laws  1901.  p.  122, 
c.  466,  X  28S)  and  a  rule  of  the  civil  service 
commission  to  credit  for  an  act  of  brav^  on 
•examination  for  promotion.— -Pec^le  T.  Baker 
(Sap.)  969. 

I  4.  «—  Acenta  mmA  mvloyAs, 

A  tenement  inspector  held  to  have  been  sus- 
pended by  the  authority  of  the  commissioner, 
and  not  by  the  chief  inspectonL— O'Brien  v.  City 
4if  Now  Tork  (Sup.)  811. 


!  6.  Fnpertr. 

A  city  held  not  entitled  to  defeat  specific 
performance  of  a  contract  to  leas;  land  because 
its  appraiser  appraised  the  wrong  tract.— Brown 
r.  City  of  New  York  (Sup.)  OSi. 

That  phtintiff  knew  part  of  land  a  <Atj  con- 
tracted to  lease  to  him  was  already  under  lease 
does  not  tend  to  show  a  mistake  as  to  the  land 
intraded  to  be  leased,  but  was  mwe  notice  at 
a  prior  lien.— Brown  t.  CUty  ot  New  York 
(Sup.)  BBC 

Under  Greater  New  York  Charter,  Laws  190], 
p.  79,  e.  466.  |  205.  Aeld,  the  city  may  not  dp- 
feat  specific  iwrformance  of  a  c<mtract  to  lease 
land,  oecause  the  sinking  fund  conmiissloners 
did  not  have  the  land  reappraised  after  amend- 
ing the  resolution  orderisg  the  sale,  so  as  to 
elunlnate  a  provision  authorising  the  city  to 
cancel  the  lease  at  any  time.— Brown  v.  City 
of  New  York  (Sup.)  55S. 

Evidence  in  an  action  against  a  city  to  spe- 
cifically perform  a  contract  to  lease  land  held 
to  show  no  mistake  in  the  description  of  the 
land,  and  that  plaintiff  purchased  what  the  city 
intended  to  sdl.— Brown  v.  City  of  New  York 
(Sup.)  5B5. 

Where  the  terms  of  sale  of  a  lease  by  a  city 
authorized  a  rejection  of  any  bid,  a  bid  could 
not  be  rejected  after  its  acceptance  and  the  re- 
ceipt by  the  city  of  money  thereunder.— Brown 
T.  aty  of  New  York  (Sup.)  655. 

S  6.  Gontnots  la  Konentl* 

One  selling  to  a  oty  a  tripod  can  recover 
only  the  market  value.— Burke  v.  (Jity  ot  New 
York  (Sup.)  650. 

I  7.   PnbUo  ImproTemaBts— Goatxmeto. 

*Under  New  Bochelle  Charter,  Laws  1899,  p. 
163,  c.  128,  S  38,  where  plaintift  was  the 
lowest  bidder  for  city  work,  but  the  contract 
was  let  to  the  next  highest  bidder,  plaintiff 
could  not  recover  against  the  dty  profits  lost 
by  the  refusal  to  give  him  the  contract— Molloy 
V.  City  of  New  Hochelle  (Sop.)  120. 

Under  a  certain  contract,  a  certlficato  of  prog- 
ress held  a  condition  precedent  to  the  right  of 
recovery,  in  the  absence  of  an  allegation  and 

Eroof  that  the  certlficato  was  improperly  with- 
eld.— Devlin  v.  City  of  New  York  (Sup.)  789. 

Whether  a  difference  between  an  approxima* 
Uon  Yry  an  eauiQew  and  the  results  of  mbse- 
qnent  calcuIatioiiB  was  enoogh  to  make  refusal 
of  a  certificate  of  progress  improper  held  a  ques- 
tion for  the  jury.— Devlin  01^  of  New  York 
(Sup.)  739. 

Whether  a  certificate  of  progress  was  im- 
properly refused  held  for  the  jury.— Devlin  v. 
City  of  New  York  (Snp.)  739. 

Allegation  and  proof  that  a  final  certificate  of 
performance  was  improperly  refused  held  es- 
sentia] to  recovery  for  breach  of  a  certain  coo- 
tract —Devlin  V.  City  of  New  York  (Sap.)  739. 

Under  Laws  1897.  pp.  6ia  620.  622.  c.  418. 
IS  9,  12,  17,  providing  for  notice  of  a  mechanic's 
lien  for  materials  furnished  the  contractor  for 
the  construction  of  a  municipal  improvement, 
no  lien  Is  givok  for  nmterlals  to  be  furnished 
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after  the  notice  is  filed.— Gom  r.  WilIUm>  Engi- 
neeritiK  Co.  (Sup.)  862. 

An  order  e^tendiog  for  six  months  a  lien  filed 
for  the  agreed  price  of  materials  not  yet  fur- 
Diabed  nnder  a  contract  for  a  municipal  im- 
provement will  be  vacated  on  motion. — Gobb  v. 
Williams  EngineeriDC  Co.  (Sup.)  862. 

*Tbe  BOCcesBfol  bidder  at  a  sale  of  a  munic- 
ipal ferry  franchise  cannot  recover  the  amount 
of  his  deposit  on  his  f ailnre  to  exefratc  the  lease. 
— FhiUips  T.  City  of  New  Tork  (Sup.)  1050. 

I  8.  — —  Dammsea. 

Plaintiff  having  conveyed  land  to  a  village 
for  a  street,  heli  that  under  Laws  1883,  p.  100, 
c.  113.  Aa  ameuded  by  Iawb  1884,  p.  S42,  c. 
281,  applicable  only  to  villages,  he  did  not  ac- 

a aire  a  vested  right,  so  that  on  dissolution  of 
le  village  and  creation  of  defendant  city  from  its 
territorv  by  Laws  1899.  p.  1R2.  c.  128,  he  could 
not  nnder  section  254,  p.  259,  maintato  action, 
under  the  procedare  provided  for  villages  for  a 
change  in  the  grade  of  the  street  after  the  crea- 
tion of  the  city.— lAWton  v.  City  of  New  Ro- 
chelle  (Sup.)  583. 

Change  of  grade  damage  commisaioncrs  ap- 
pointed under  chapter  537i  p.  1156,  Laws  1893, 
as  amended  by  chapter  567,  p.  1307,  Laws 
1894,  and  chapter  747.  p.  2116,  Laws  1905, 
held  to  have  had  jurisdiction  to  ascertain  dam- 
ages resulting  from  certain  changes  of  grade  in 
the  Twenty-Fourth  Ward  of  New  York  City, 
under  Laws  1887.  p.  937,  c.  721.— People  v. 
StlUlng»  (Sap.)  003. 

i  9.  Use  and  regrnlatiaB  of  pnbUa  i^a- 
ees.  property,  and  works. 

Building  Code,  §  22,  requiring  an  owner  ex- 
cavating below  ten  feet  to  protect  his  nei^- 
bor*B  wall,  does  not  apply  to  excavations  in  a 
street.— New  York  Steam  Co.  v.  Foundatitm 
Co.  (Sup.)  84. 

ThB  owner  of  a  steam  conduit  laid  in  a 
street  under  a  city  license  Md  not  entitled 
to  recover  for  injuries  thereto  caused  by  the 
settling  of  the  ground  owing  to  the  nonnegli- 
gent  driving  of  sheet  piling  for  the  construc- 
tion of  vaults  underneath  the  sidewalk.— New 
Tork  Steam  Co.  v.  Foundation  Co.  (Sop.)  84. 

A  license  antborixinc  the  constmction  of  a 
vault  nnder  the  sidewiuk,  tke  walla  utending 
to  the  curb  line,  authorized  the  contractor  to 

drive  sheet  piling  outside  the  curb  line  in 
order  to  construct  the  wall. — New  York  Steam 
Co.  V.  Foundation  Co.  (Sup.)  84. 

That  a  public  service  corporation  had  obtain- 
ed a  prior  license  to  maintain  a  steam  conduit 
in  a  street  did  not  give  it  a  superior  right  to 
the  street  over  an  adjoining  property  owner 
licensed  to  construct  a  vault  under  the  side- 
walk, extending  to  the  curb  line. — New  Tork 
Steam  Co.  v.  Foundation  Co.  (Sup.)  84. 

Under  Greater  New  Tork  Charter,  Laws 
1901,  p.  27,  c.  466,  I  49.  subd.  7,  a  permit  for 
the  construction  of  a  vault  in  a  public  street 
for  the  use  of  an  abutting  owner  is  in  th^ 
nature  of  a  revocable  private  easement,  whicli 
may  be  revoked  when  the  space  is  required  for 
municipal  or  other  public  purposes.— New  York 
Steam  Co.  t.  Foonoation  Co.  (Sup.)  84. 

*Foimt  MBotati 


:  SUPPLEMENT 
It  State  Reporter 

*Setd,  that  under  Bailroad  Law,  Laws  1890, 
p.  1108,  c.  565,  art.  4,  a  munidpaJity  has 
no  power  to  give  a  consent  or  frandiiae  to  an 
Individual  to  operate  a  street  surface  railroad 
upon  its  streets.— Village  of  Phcmiix  t.  Gan- 
non (Sup.)  255. 

*Tbe  authority  to  use  the  public  rtreets  for 
railroad  porposes  is  a  franchise  proceeding 
from  the  state,  and  the  municipality  bas  no 
power  in  respect  thereto*  except  a>  expressly 
given  by  statute.— Village  of  Fboenlx  T.  Gan- 
non (Sup.)  255. 

In  an  action  for  injuries  sustained  in  a  col- 
Union  with  defendant's  automobile  In  a  street, 
evidence  held  sufficient  to  warrant  «  verdict  for 
plaintiff.— Peters  v.  Cuoeo  (Sup.)  264. 

In  an  action  for  injuries  sustained  in  a  col- 
lisitHi  with  defendant's  automc^ile,  an  instmo- 
tkm  on  the  rule  of  the  road  held  ^topa^ 
Petera  v.  Onneo  (Sup.)  264. 

*An  adjoining  landowner  Acid  not  entitled  to 
excavate  his  premises  so  as  to  destroy  the  lat- 
eral support  of  the  street- Village  of  Haver- 
straw  V.  Echerson  (Sup.)  506. 

*Und«r  Idws  1807,  p.  414,  e.  414.  H  140.  141. 
held  a  village  may  sue  to  enjoin  an  owner  <rf 
land  adjoining  a  street  fnxn  excavating  ae  a» 
to  remove  lateral  support  thereof. — VUlage  of 
Havemtraw  v.  Ec^erson  (Sup.)  COa 

Testimony  that  "I  saw  the  vagm  witli  th* 
name  Beam,  83X  Lafayette  atieet,"  im  insaffi- 
dent  to  identify  Walter  Beam  aa  tbe  «wner 
of  sndi  wagon.— Porpe^^  v.  Beam  (Sop.)  1072. 

S 10.  Torta  — Ezerelsa   of  gefTerama»tal 
and  corporate  powers  Im  saMraL 

City's  failure  to  abate  nuisance  making  travel 
on  street  unsafe  held  not  to  render  it  liable  f<H- 
injuries  to  person  while  not  on  the  street. — 
Stubley  v.  Allison  Realty  Co.  (Sup.)  750. 

{11.  ^—  Aets  or  oBlsslaas  of  ofieen  or 
agents. 

*Where  a  city  makes  a  contract  with  an  in- 
dependent contractor  to  make  an  opening  in  the 
street,  it  must  exercise  a  continving  doty  to  s«v 
that  the  same  Is  carefully  guarded  and  ma6e 
reasonably  safe  for  travel,  regardleae  of  wb<.> 
performs  the  actual  work.— Newman  r.  City  <tf 
New  Tork  (Sup.)  676. 

Where  an  excavation  in  a  street  made  nndrr  ' 
supervision  of  a  city  inspector  is  temporarily 
refilled,  the  city  will  be  liable  for  damages  sus- 
tained on  account  of  the  filling  washing  ont.—  , 
Newman  v.  City  of  New  York  (Sup.)  676*  | 

*Where  an  excavation  was  made  In  a  street 
under  supervision  of  tbe  city  Inspector,  the  ciiv 
cannot  escape  liability  for  an  accident  on  ai> 
count  thereof,  because  it  had  not  time  to  remedy 
the  same.— Newman  v.  City  of  New  T<wk  (Sun.> 
676. 

*A  city  is  not  liable  to  a  person  ininred  by 
the  collapse  of  a  building  in  coarse  of  cractioD. 
though  the  city  tmilding  department  uproved 
defective  plana.— Bttttdsir  T.  AlltocM  Beaftr  Os. 

(Sup.)  759: 

1.  ■wsrllaMn. 
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I  IS.  —  Defeots    ov    oliatnietlonB  1b 
streets  «md  otKer  public  ware. 

*BTld«iice  hOd  to  atmtaiD  a  judgment  for  tak- 
Jnriee  from  elippinc  on  •  dderalk^Powm  t. 
VUlam  of  MoniTia  (Sap.)  isa 

•Where  contractors  repairiag  a  sewer  placed 
a  toolcbeat  on  the  sidewalk  on  the  opposite 
aide  of  the  street,  in  an  action  for  special  in- 
juries from  public  nuisance,  &«Id  the  obstruction 
was  a  nniBanee.— Warden  t.  Cit;  of  New  York 
(Sup.)  m 

•Greater  New  York  Charter,  Laws  1901,  p. 
28.  c.  466,  I  50.  relating  to  aathority  of  th*- 
board  of  aldermen  to  autWriae  obstmctiona  of 
sidewalks,  held  not  to  authorize  city  contractors 
to  place  a  toolchest  «  a  sidewuk  while  re- 
pairing the  sewer  on  the  opposite  side  of  the 
street^Wardea  v.  City  of  New  Xork  (Snp.) 
305. 

Where  a  street  ia  under  water  as  the  result  of 
a  heavy  rain.  It  is  not  contrihutory  negligenc» 
for  a  driver  to  drive  into  an  excavation  in  the 
street,  who*  there  waa  nothing  to  warn  Um  of 
its  location.— Newman  r.  Gl^  of  New  York 
<8ap.)  676. 

HM  error  to  diamlse  an  action  against  a  city 
for  damages  Bustained  by  driving  into  an  exca- 
vation in  a  street  made  oy  an  independent  con- 
tractor working  under  supervision  of  the  city 
^^ector.— Newman  v.  City  of  Mew  York  (Sup.) 

i  13.  ^—  CondltfOH   or   nee   of  pmbUe 
hnlldlags  nnd  othtat  property. 

In  an  action  for  injuries  to  a  pedestrian  by 
discharge  of  fireworks  in  a  public  park  under  a 
city  license,  evidence  held  to  require  submission 
to  the  jury  <rf  the  queHtUm  whether  the  place 
of  discharge  was  so  dose  to  the  street  as  to 
make  the  exhibiti<ni  dangerous  to  persons 
thereon.— De  Agramonte  r.  CSty  of  lit.  vemon 
<Sap.>  286. 

1 14.  AetloBS. 

•Under  Const  art.  8,  J  3.  and  General  Cor- 
poration  Law,  Laws  1892,  p.  1801,  c.  687.  S  3, 
a  municipal  corporation  has  the  same  rigbt  to 
sae  that  a  private  corporation  or  Individual  has. 
— inilage  of  Haverstraw  r.  Eckerson  (Sup.)  506. 

MUNICIPAL  COURTS. 

See  "Courts"  f  2. 

MURDER. 

See  "Homidde,"  |  2. 

MUTUAL  AID  SOCIETIES. 

See  **Bene6cial  Associations." 

MUTUAL  BENEFIT  INSURANCE. 

See  "Inaarance,"  S  9. 

NAMES. 

Sea  "Tnde-SCarks  and  Trade-Namee," 


NATIONAL  BANKS. 

Sea  "Banks  and  Banking,"  {  3. 

NAVIGABLE  WATERS. 

See  *^aten  and  Water  Conrses." 
Larceny  of  shell  fish  planted  under  pabllc  wa- 
ters, see  "Larceny,"  1 1. 

NEGLIGENCE. 

Discovery  in  action  for,  see  "Discovery,"  |  1. 

Bv  particular  oUutea  of  pertona. 
See  "Carriers,"  H  S,  0;  ''Municipal  Corppra- 
tiona,"  SS  10-13;  "Parent  and  Child" ;  "Bail- 
road^"  I  3. 

Employer^  see  **MaBter  and  Servant."  H  8-12. 

OonHiion  or  use  of  particular  apecUt  of  prop- 
er^, works,  maonincru,  or  other  intiru- 

mentatitiee. 

See  "Electricity";  'Highways,"  {  3;  "Rail- 
roads," f  3;  "Street  Railroads,"  i  1. 

Demised  premisee,  see  "Landlord  and  Tenant," 
S  3. 

Oontributory  negligenoe. 
Of  passenger,  see  "Carriers,"  S  7. 
Of  person  injured  by  defects  or  obstructions 

In  streets,  see  '.'Mnnicipal  GoEporations,"  f 

12. 

Of  person  injured  by  electricity,  see  "Electrici- 
ty." 

Of  person  injured  hy  (deration  of  railroad,  see 
"RaUroads;^*  S  3. 

Of  person  injured  ^  operation  of  street  rail- 
road, see  *^Btreet  BaUroads,"  |  1. 

Of  person  injured  on  highway,  see  "HlidiwayB," 
i3. 

Of  servant,  aee  **Uarter  ud  Servant,"  H  8» 

10.  11. 

i  1.  Aots    or    omissions  amstiitntlBC 
BesUsenee. 

•Owner  of  land  held  not  liable  for  injuries 
from  erection  of  building,  except  in  case  of 
negligence,  or  when  the  construction  itself  caus- 
ed the  injury. — Stnbley  v.  Allison  Bealty  Co. 
(Snp.)  TSS, 

•Statement  of  duty  of  storekeeper  to  look  af- 
ter safety  of  customers  in  the  store. — Higglns 
V.  Ruppert  (SupO  919. 

•Where  one  In  possession  of  premises  throws 
tbe  same  open  to  the  public  for  the  purpose 
gaint  he  impliedly  warrants  the  premises  to  be 
reasonably  safe.— Bayley  v.  Curtis  Bros.  Lum- 
ber Co.  (Sup.)  937, 

{  2.  AntKlmate  ea«se  of  Injury. 

•Where  defendant  kicked  plaintiff,  causing 
him  to  fall  into  defendant's  open  cellarway,  the 
latter  was  not  tbe  proximate  cause  of  the  in- 
jnry  so  as  to  entitle  him  to  bring  an  action  for 
negligence.— HlUer  v.  Babmmuller  (Sup.)  924. 

i  3.    Contributory  neKllcenoe. 

•A  workman  engaged  at  work  on  the  doors 
of  an  elevator  shaft  held  entitled  to  rely  on  in- 
structions given  to  the  elevator  operator  to 
warn  him  of  tbe  abroach  of  the  car,  and,  hav- 
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ins  Injured  by  the  car  striking  liim,  with- 
out warning,  a  finaing  br  the  Sarj  that  hs  was 
not  negligent  held  justified  under  the  drenm- 
stanoea.— McDermott  v.  Strans  (Sup.)  5. 

One  who  is  at  the  place  of  business  of  another 

at  the  letter's  invitation  held  entitled  to  use  a 
flight  of  Bteps  there  without  beli^  chargei^le 
with  negligence.— Bayley  v.  Curtis  Bros.  Lum- 
ber Co.  (Sup.)  937. 

I  4.  Aotloas. 

In  an  action  for  n^ligent  injuries,  an  instruc- 
tion as  to  the  burden  of  proof  held  not  error. — 
Baurn  V.  New  York  ft  Q.  C.  By.  Co.  (Sup.)  269. 

In  an  action  for  the  death  of  an  employ^  of 
a  construction  CMnpany,  caused  by  the  negli- 
gence of  the  employ^  of  a  cable  company,  In- 
Htruction  held  erroneous  as  authorizing  recovery 
against  the  cable  company  on  the  mere  fact 
that  its  employ^  placed  obstructions  where  a 
passing  train  might  come  in  contact  with  them. 
—Draper  t.  Interboroogh  Bapld  Transit  Co. 
(Sup.)  686. 

In  an  action  against  a  subway  railway  compa- 
ny, a  subway  constroction  company,  and  a  cable, 
and  conduit  company,  certain  evidence  held  admis- 
Kible  as  tending  to  relieve  the  railway  company 
from  negligence. — Draper  v.  Interborough  Rapid 
Transit  Co.  (Sup.)  691. 

*In  action  for  injuries  from  collapse  of  build- 
ing, evidence  held  insuffident  to  show  liability 
of  owner.— Stubley  t.  Allison  Realty  Co.  (Sup.) 
759. 

In  an  action  for  jwrsonal  Injuries  caused  by 
the  collapse  of  part  of  a  building  adjacent  to  a 
street,  held,  that  the  court  erred  in  refusing 
certain  instructions  warranted  by  undisputed 
evidence —Glasgow  v.  Jordan  (Sup.)  814. 

*The  doctrine  of  res  ipsa  loquitur  held  to  ap- 
ply where  goods  fell  on  a  customer  in  a  store. — 
Higgina  f.  Itappert  (Sup.)  919. 

*In  an  action  for  injuries  sustained  by  one 
while  at  the  premises  of  another  from  de- 
fects in  the  premises,  the  question  whether 
the  latter  had  eonstruetlTe  notice  held  for  the 
junr. — Bayley  r.  Ourtia  Bros.  Lumber  Co.  (Sup.) 

Facts  held  InsufBcient  to  warrant  recovetr 
for  injury  to  a  workman  caused  by  a  plank  fall- 
ing.—Crane  V.  Miller  (Sup.)  1019. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes."  , 

NEW  PROMISE 

Within  statute  of  limitationa,  see  "Umltatiwi 
of  Actions,"  I  3. 

NEW  TRIAL 

Remand  by  appellate  court  for  new  trial,  see 
"Appeal.''  I  & 

I  1.  Orovada. 

A  trial  court  holding  Ote  oi^nion  that  the 
erldenca  la  wholly  insufficient  to  sustain  the 


verdict  cannot  deny  a  new  trial  on  tb*  groand 
that  another  Jury  m^  award  heavier  d* — 
Rogers  V.  Macbeth  (Sup.)  74. 

'Defendant  In  a  persooal  injury  aetton  fcaU 
not  entitled  to  a  new  trial  on  the  ground  of 
surprise  in  the  rec^tlon  of  evidence.— Roenbeck 
V.  BrooUya  Heighta  R.  Co.  (Siu».)  80. 

'Who-e  damages  were  improperly  allowed, 
the  verdict  should  have  been  set  aside  upon  mo- 
tion for  new  trial,  under  Code  Civ.  Proc.  I  90!<. 
—Salmon  t,  M.  B.  Blaaia  Mfg.  Co.  (8ap>.)  44& 

•New  trial  on  conflicting  evidence  where  rea- 
sonable men  might  differ  aa  to  the  proper  result. 
keU  wnmeoua.— Brown  t.  Groasman  ^apO  Wi. 

NEXT  OF  KIN. 

Se«  *'DeacMit  and  Diatributl(ai.'* 

NONSUIT. 

Before  trial.  Ma  'Dismissal  and  MonaalL** 
On  tiiaU  aee  "Trial,''  |  A. 

NOTES. 

Proini88(«7  notea,  aee  *'BUla  and  Notes." 

NOTICE. 

At  affeetinff  particular  eliu$«t  of  peraone. 
See  "Master  and  Servant,"  }  3. 
Municipal  <^eera,  see-  "Monicipal  Cotpm- 

tions,M  8. 

A.$  affecting  partteutar  righu,  dutiee.  and  liahSi- 
tiee. 

Unsafe  condition  of  place  where  aerrant  is  em- 
ployed, see  "Master  and  Servant,"  |  3. 

Of  partioviar  facte,  actt,  or  proceeding*  not 
judicial. 

Claim  of  mechanic's  lien,  see  "Mechanics' 
Liens,"  {  2. 

Mechanic's  lien  for  materials  furnished  for  mu- 
nicipal improvement,  see  "Mechanics'  Liens," 
I  7. 

Nonpayment  or  protest  oi  tdll  or  note,  see 

"Bilb  and  Notes."  t  2. 
Renewal  of  leaser  see  "Landlord  and  Tenant" 

I  2. 

To  quit  demised  premisea,  see  **l4Uidlord  and 

Tenant,"  {  2. 

Of  particular  judicial  proecedtntt. 
See  "Lis  Pendens." 
Action  or  process,  see  "Process,"  1 1. 
Appeal,  see  "Appeal,"  I  8. 
Entry  of  Judgment  for  purpose  of  review,  see 
"AppeaV"  i  & 

NOVATION. 

*Where  a  purchaser  of  a  madilne  for  a  fat^ 
tory  transfers  all  bis  personsl  property  in  Ibv 
factory  to  defendant,  defendant  la  not  liable  fur 
the  price  of  the  msofalns,  in  Uw  absance  of 
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an  agreemeot  of  tbe  parties  to  that  effect.— 
Inman  t.  F.  N.  Bart  Oo.  (Sup.)  210. 

*To  comtitute  a  cootract  of  novation,  the  orig- 
inal indebtedness  or  obligation  most  be  ex- 
tinKQiahed,  and  a  mntnal  agreement  made  among 
tbe  parties  to  the  old  and  new  obliEatlonB, 
whereby  the  new  is  tnbstituted  for  tbe  old.— In- 
man T.  F.  N.  Burt  Co.  (Sup.)  210. 

NUISANCE. 

In_jtrwt-Mt  '^imidpal  Corpontloiia,"  H  10^ 

NUNC  PRO  TUNC. 

Amendment  of  uoOm  of  appeal,  see  "Appeal," 
I  3. 

OBJECTIONS. 

NeceasitT  fw  pnrpOM  «f  TdTiew,  aee  "Appeal," 
12. 

OBSTRUCTIONS. 

In  streets,  see  "Municipal  Corporations,"  f  12. 

OFFICERS. 

Ortiorarl  to  rtrlew  action  of,  MS  "Certiorari,'* 

Fraudulent  presentation  of  claims  to  pnbUc  of- 
ficer, see  *'B^se  f^tenses." 
Mandamos,  see  "Mandamus,"  {  2. 

Partioular  oUu$e$  of  offieer$. 
See  "Clerks  of  Courts";  "Keceivers." 
Corporate  otBcers,  see  "Corporations,"  fl  5,  6. 
Highway  officers,  see  "Hlniwus,"  1  2. 
Municipal  officers,  see  "Municipal  Qorpor»' 

tionB,MI  2,  11. 
National  bank  offlcm,  see  "Banks  and  Bank- 

Of  ^^nranctt  aModation,  see  "Inmranc^"  |  2. 

OPENING. 

Judgment,  see  "Judgment,"  i  2. 

OPINION  EVIDENCE 

In  civil  actions,  see  "Evidence,"  i  T. 

OPINIONS. 

Of  conrta,  lee  "Oonrts,"  1 1. 

OPTIONS. 

To  parchase  or  sell  demised  premises,  we 

"Landlord  and  Tenant,"  i  2. 
To  raadnd  contract,  see  "Contracts,"  f  4. 

ORDERS. 

Of  conrt»  see  "MottonL" 

Review  of  aiK>ealable  ordei%  see  "Appeal." 


ORDINANCES. 

Mu^d|g«l^  ordinances,  see  "Municipal  Corpora- 

PALACE  CARS. 

See  "GarrletB,"  |  la 

PARENT  AND  CHILD. 

See  "Infants." 

Custody  of  children  on  divorce,  see  "DlTorce," 

S  8. 

Employment  of  child  labor,  see  "Master  ani 

Servant,"  H  1,  5. 

*The  owner  of  a  motor  car  is  not  liable  for 
injuries  resulting  from  the  negligent  driving  of 
the  car  by  his  son,  merely  because  of  ownersh^ 
or  because  he  permitted  his  son  to  drive,  or 
because  the  driver  was  his  son.— Mahet  t.  Bene- 
dict (Su»)  28& 

PAROL  EVIDENCE. 

In  dvll  actions,  see  "Btvidence,"  f  8. 

PARTICULARS. 

Bill  of,  see  "Pleading,"  |  6. 

PARTIES. 

Admissions  as  evidence,  see  "Bvidenea,"  8  3. 
Interpleading,  see  "Interpleader." 
Joint  interests,  see  "Joint  Adventures." 
To  fraudulent  conveyance,  see  "Fraudulent  Con- 
veyances," S  2. 
To  judgment,  see  "Judgment,"  |  8< 

i  1,  Defendants. 

A  petitioa  to  set  aside  an  apmaiser's  award 
against  two  insurance  companies  Jointly  hei4 
not  to  join  defendants  improiterlyw— Hajrer  v. 
Home  Ins.  Co.  (Sup.)  711. 

In  equity  it  is  proper  to  Join  as  defendants  in 
an  action  different  persons  guilty  of  independ- 
ent acts  which  comtune  topn>dace  an  inju^  to 
the  plaintUL— Mayer  v.  Home  Ins.  Co.  (Sbp.) 
711. 

t  S.  Defeets*   obiootlaBS>   mmA  amend- 
ineut. 

*The  omission  of  a  necessary  part^  defendaitt 
held  not  to  oust  the  court  of  jurisdiction  as  to 
those  parties  made  defendantSw— Bauman  v. 
Kuhn  (Sup.)  773. 

PARTITION. 

I  1.  AetloBS  for  partltloa. 

naiotiff  in  partition,  having  replied  denying 
the  existence  of  certain  tax  leases  under  which 
D.  claimed  possession,  Md  entitled  to  show  that 
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the  leases  were  void  dd  tbeir  face.— Obermeyer 
V.  Bebn  (Sap.)  289. 


PARTNERSHIP. 

See  "Joint  Adventnrea";  "Joint-Stock  CJom- 
ponies." 

Bill  of  particalarB  in  action  for  dissolution  of, 
see  "Pleading,"  S  6. 

Discharge  of  partners  from  liabilitf  as  sorety, 
see  "Priuciiua  and  Surely,"  S  1. 

Bevlew  in  acti<m  against  partners  as  depend- 
ent on  preBentatioQ  in  lover  court  of  grouada 
of  reriew,  see  "Apiwal,"  |  2. 

i  1>   The  relatiott. 

*In  an  action  against  two  as  partners  for 
materials  fumishea  in  part  before  partoersliip 
was  formed,  held  error  to  admit  evidem.-e  of 
a  statement  by  a  partner  before  the  formation 
of  the  partuership  that  the  other  waa  to  be- 
come a  partner.— James  Reilly  Bepair  A  Snpply 
Co.  T.  Gallagher  (Sop.)  055. 

•In  an  action  against  two  as  partners  for 
labor  and  materials,  evidence  held  insufficient 
to  show  that  defendant  G.  was  a  partner  when 
the  materials  were  famished.— James  Belli;  Re- 
pair &  Snp^  Co.  T.  GaUai^  (SapO  6^. 

I  S.   Mvfcwa  rlshts,  dntlM,  abA  UmUU- 
tloa  of  partners. 

*A.  partner  drawing  6nn  ftmds  In  excess  of  his 
share  before  settlement  of  a  partnership  ac- 
count held,  under  the  partnership  agreement, 
liable  tor  interest  tberetm^tiles  y.  Haigbt 
(.Sap.)  18a 

f  3.   RlKhts  MMd  liabilities  as  to  tUrd 
persons. 

*BT!dence  held  sufficient  to  go  to  the  Jary  on 
t|ie  question  of  defendants  being  paitners. — 
James  y.  Sitraner  (Sup.)  115. 

In  an  action  against  two  as  partners  for 
matoiats  furnished,  where  defendant  O.  was 
not  a  partner  when  the  materials  were  fur- 
nished, held  he  was  not  liable  therefor. — James 
Reilly  R^ir  &  Snpply  Go.  t.  Gallagher  (Sup.) 
655. 

9  4.    Ketlreonent  and  ndmlaslom  of  part- 
ners. 

*A  partner  is  estopped  as  to  new  transactions 
with  an  old  customer  from  showing  that  he  bad 
left  the  Arm,  unless  the  old  customer  had  notice 
of  bis  retirement— Akin  v.  Van  Wirt  (Sup.)  327. 

*In  an  actim  against  a  retired  partner,  on  a 

Arm  note,  assumed  by  the  new  firm  after  hla  re- 
tirement, In  which  defendant  pleaded  limita- 
tions, evidence  held  insufficient  to  show  that 
plaintiff  bad  no  notice  when  accepting  a  pay- 
ment of  interest  on  the  note  from  the  new  firm 
that  such  partner  had  Ktired,  so  as  to  prevent 
the  running  of  the  statute  in  hii  favor.- Akin 
V.  Van  Wirt  (Sup.)  827. 

S  5.   DisBolntlpn,    settlexnentt    and  ae- 
eonntinc* 

On  accounting  between  partners,  one  partner 
held  not  entitled  to  interest  from  the  Qrm  on  a 
debt  due  to  him  from  his  partner  on  settlemMit 
j^oT  distinct  partner8liip.--StiIes  t.  Height 


PART  PAYMENT. 


within  statnte  of  limitatioaa,  see  **Umitatiaa 
of  Actions,**  I  8. 

PART  PERFORMANCE. 

Of  contracts  eee  "Contracts,"  |  Q. 

PASSENGERS. 

See  "Oarrien,*'  H  4-10. 

PAYMENT. 

See  "Tender." 

By  garnishee,  see  "Garnishment,**  f  1. 
For  unlawful  hunting  of  game,  see  "Game." 
For  violation  of  resnlanons  by  catrien,  see 

"Carriers,"  I  1. 
Of  compensation  fbr  property  taken  for  public 

use,  see  "Eminent  iXomaiu,"  |  2. 
Part  payment  within  statute  oi  Hmitations,  ses 

"Limitation  of  Actions,"  f  8. 
Subrogation  on  payment,  see  "Snbroration." 

PENDENCY  OF  ACTION. 

Effect  as  to  property  involTed,  see  "Liie  Pen- 
dens." 

PERFORMANCE. 

Of  contract,  see  "Contracts,"  |  5;  ■'Bales," 
I  3;  "Vendor  and  Purchaser,"  f  3. 

PERPETUITIES. 

*Under  Real  Propertv  Law.  Laws  180G,  p. 
S65,  c.  547,  IS  32,  33,  3tf,  and  Personal  I'rop- 
erty  Law,  Laws  1S97.  p.  507,  c.  417.  |  2,  a  be- 
quest of  testator's  property  to  trustees  during 
the  minority  of  his  four  children  to  be  divided 
only  on  the  four  arriving  at  age  held  void  u 
offending  the  rule  againut  perpetuities. — ^White- 
field  T.  WhitefieM  (Sap.)  llO. 

A  trust  created  hj  a  will  held  inTsUd.— Farm- 
ers' Loan  4  Tniit  Oo.  t.  GnaunlDfi  <SapJ  KiS. 

PERSONAL  INJURIES. 

Pariicttlar  cauiet  or  Meoiu  of  imiwry. 

See  "Assault  and  Battery,"  |  1;  "Electricity": 
'•Negligence," 

Negligence  of  municipal  offloeis,  see  "Uonidpal 
Corporations,"  S  ll. 

Negligence  of  swvant.  see  "UambK  and  Serv- 
ant;' fi  12. 

Operation  of  raUroad,  see  "BaUnwds;'*  |  3. 
Operation  of  street  rallroadt  see  "Street  Rail- 
toads,"  I  1. 

ForHoiilar  das su  of  perMont  injurti. 
Employ^,  see  "Master  and  Servant,"  H  3-11. 
Passenger,  see  "Canrien,"  i  6. 
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Trftvelw  <w  hi^way,  see  "Highwuj^"  i  3; 

"Manldpal  Corporations,"  i  ISt. 
Traveler  on  tushway  crossUv  railroad,  see 

"Railroadib"  I  3. 

R«m«dieM. 

See  "DlKOTflf7,"  1 1;  "New  Trial."  S  1. 
AnmiTation  of  damagea,  see  "Damagea,"  S  1. 
Bill  of  patticnUurs,  sea  "Pleadinfr,"  S  6- 
GonstractioD  of  instractioos,  see  "Trial,"  {  4. 
Eccceasive  damages,  see  "Damafres,"  S  3. 
Joinders  of  parties,  see  "Parties,"  S  1* 
Opinion  eridence,  tee  "Erideace,"  I  7, 
Pleading  and  evidence  of  damages,  see  "Dam- 


or  question  from  Jury,  see  "Trial," 


PETITION. 

In  pleading,  m«  "Pleading,"  |  2. 

PILOTS. 

Certiorari  to  review  action  of  port  wardens  In 
adonting  rales  relating  to  pilots,  see  "Cer- 
tiorJirl,'^  I  1. 

A  role  adopted  by  the  board  of  port  wardens 
of  the  port  of  New  York,  relative  to  the  rot- 
ernment  of  pilots,  held  not  objectionable  under 
Oonsol.  Act  Laws  1882,  p.  513,  c.  410,  i  2125, 
as  aaocDded  by  Laws  1903.  p.  1177,  &  613.— 
People  V.  Gooner  (Sup.)  726. 

A  certain  mle  prwcribsd  br  the  board  of 
port  wardens  of  tlw  port  of  New  York  for  tbe 
imvenunent  of  pilots  held  not  illegal.— People 
T.  Gnnner  tfhqp.)  728. 

PLEA. 

In  nvil  actions,  see  "Pleading,"  |  3. 

PLEADING. 

Amendment  of  irieading  pending  reference,  see 
"Reference,"  I  2. 

^^^(^^"^1^4'^'  ^  pleadings,  see 

Conformity  of  judgment  to  pleadings,  aee  "Judg- 
ment," f  8. 

In  municipal  court,  ine  "ODUrtSt"  i  2. 

Atleffationt  at  to  particular  faatM,  aett,  or  tratu- 

actioM. 
See  'Thunagea,"  I  4. 

In  acUotu  by  or  againat  parttoular  ebutM  •f 
pernn$. 

See  "Garriert,"  I  1;  "Master  anct  Serraa^" 
f  ft. 

Agent,  see  "Principal  and  Agent,"  I  3. 
Foreign  cwporation,  see  "Corporations,"  |  9, 

In  particular  action$  or  proceedinfft. 
See  "Account  SUted";  "Divorce."  |  Ij  "Eject- 
ment." f  2;  "InipnetiOB."  12;  "Ubal  and 
Slauder,^  I  8;  'Tkrtltlon,**  |  1. 
Condemnation  proeetdtng^  see  "Baiilnent  Do- 
main." I  8. 


Election  contest,  see  "Elections."  |  4. 

For  breach  of  warranty,  see  "Sales,"  |  7. 

For  money  lent,  aee  "Money  Lent." 

For  i)ersonal  injaries,  see  "TLanillord  and  Ten- 
ant," f  3;  "Master  and  Servant,"  S  0- 

For  price  of  goods  sold,  see  "Sales,"  }  6. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  bill  or  note,  see  "Bills  and  Notes,"  §  3. 

On  contract,  see  "C<Hitracts,"  i§  2,  6. 

On  inaarance  policy,  see  "Insarance,"  8  8. 

SummaiT  proceedings  to  dlipoawa»  tenant,  aee 
"Landlord  and  Tenant,"  |  S. 

To  recover  assessments  on  corporate  stock,  see 
"Corporations,"  |  3. 

To  recover  penalty  for  violation  of  regulations 
by  carrier,  see  "Carriers,"  {  1. 

Kodete  of  daoitiona  and  pleading  in  appHlate 
court: 

Review  ot  dl8creti<Kiary  rulings  on,  see  "Ap- 
peal." 17. 

8  1.  Form  aad  aUegcatioaa  im  ceaeTal. 

*An  agreement  referred  to  in  a  complaint  and 
made  a  part  thereof  is  as  much  a  part  of  the 
complaint  as  though  it  had  been  fulqr  aet  forth 
therein.— Jonea  v.  Oould  (Sup.)  31. 

*A  cause  of  action  Is  stated  whenever  the 
neceasaiT  allegationa  may  be  fairly  gathered 
from  all  the  avermeots,  though  the  faf^s  are 
informally  and  argumentativdy  allaged^Heath 
Dry  Gas  Co.  v.  Hurd  (Sup.)  4ia 

*An  allegatim  in  a  {deadinR  that  a  certain 
sum  remains  due  Is  an  alleganon  of  a  conclu- 
sion of  law  only  and  not  of  a  fact. — Spa^  v. 
Dncas  (Sop.)  544. 

*A  count  la  a  complaint  In  an  action  for 
deceit  and  on  a  note  Aeld  to  insufflciently  state 
a  cause  of  action. — Dresser  v.  Mercantile  Trust 
Co.  (Sup.)  577. 

*Dvery  reasonable  Intendment  shouM  be  bad 
in  favor  of  the  mifflciency  of  a  pleading. — 
Dresser  t.  Mercantile  Trust  Co.  (Sup.)  577. 

t '  S.  DodlantloB,  eoMplalvti  vottttoa,  or 
atntoasost. 

•It  Is  not  the  title  of  the  action  or  the  pray- 
er for  jodgment,  but  the  facts  set  out  in  the 
complaint  which  determine  the  kind  and  char- 
acter of  the  cause  ot  action  alleged.— Jones  t. 
Oould  (Sup.)  31. 

I  8.   Plea  or  aaswor.  o>o»-eam]4«l>t, 
and  afldavlt  of  defense. 

A  denial  of  any  knowledge  or  information 
BUflSdent  to  form  a  belief  is  allowed  only  where 
defendant  is  without  any  knowledge  or  infor- 
mation auffiHent  to  form  a  belief  as  to  the 
truth  or  fnlsity  of  the  allegations  of  the  com- 
plaint.—Rochkind  V.  Perlman  (Sap.)  224. 

*A  denial  held  not  in  substantial  compliance 
with  Code  Civ.  Proc  1  500,  permittii^E  a  denial 
of  knowledge  or  fnformatlofi. — Jorgens  t.  Wich- 
mann  (SupO  881. 

I  4.   Doaamar  or  anavUan. 

"Though  the  defeme  demurred  to  is  insuffi- 
cient, if  the  complaint  itself  does  not  state  a 
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cause  of  action,  it  should  be  dlsmiaaed.— Heath 
Dry  Oaa  Co.  v.  Hnrd  (Sap.)  410. 

Od  demarrer  for  insafflciency,  a  complaint 
must  be  upheld,  if  it  states  facts  snfflcient  to 
ooustftnte  a  good  cause  of  action  of  any  kind. 
—Dresser  T.  Mercantile  Trust  Co.  (Sup.)  577. 


{  5.    Amamded  mm&  MnwlumeniMl  plead- 
Incs  anA  veplaader. 

A  motion  to  file  a  supplemental  complaint, 
based  on  an  affldavU  ihowlng  the  action  to  be 
for  the  forfeiture  of  a  corporation's  franchise, 
held  erroDeously  cranted,  such  action  not  being 
authorized  by  Code  Civ.  Proa  i  1798.— People  v. 
Westchester  Traction  Co.  (Sup.)  59. 

•Where,  after  the  dismissal  of  a  taxpayer's 
action  to  restrain  payment  of  county  funds  and 
pending  appeal,  tne  payments  were  made  as 
contemplated,  complainaot  after  reversal  was 
entitled  to  file  a  supplemental  complaint  mak- 
ing the  recipients  parties  and  seeking  to  recover 
the  money  so  paid. — McNeil  v.  Board  of  Sap'rs 
of  Suffolk  County  (Sup.)  17S. 

*An  amendment  of  a  complaint,  held  inad- 
mUsible  as  Importing  into  the  complaint  a  new 
cause  of  action.— Rockmore  v.  Kramer  (Sup.) 
553. 

•Under  Code  Civ.  Proc.  fi  728,  the  court  held 
required  to  allow  an  amendment  to  the  com- 
plaint so  as  to  make  it  conform  to  the  proof.— 
Guiles  V.  Battle  Island  Paper  Oo.  (Sup.)  921. 

*0n  application  for  leave  to  amend  a  com- 
plaint to  cover  objections  pointed  out  on  appeal, 
held,  that  the  court  should  have  required  the 
payment  of  all  costs  and  disbursements  anteced- 
ent to  the  granting  of  the  application  and  of 
CIO  costs  of  the  application.— Rosenberg  v.  Fei- 
aring  (Sap.)  941. 

I  6.  Bill  of  purtlovlmni  rad  eopy  of  ao- 
eoniit* 

*In  an  action  for  personal  injuries,  defend- 
ant held  entitled  to  a  bill  of  particulars  speci- 
^ing  the  Injuries  dalmed  to  be  permanent,  the 
physical  examination  authorized  by  Code  Civ. 
Proc.  S  872,  not  serving  the  purpose  of  a  bill 
of  particulaps.- Blehayn  t.  New  xork  City  By. 
Co.  (Sup.)  66. 

*In  an  action  to  recover  balance  to  be  due  un- 
der a  building  contract  and  for  extras,  plaintilfs 
held  entitled  to  a  bill  of  particulars  as  to  dam- 
ages allseed  by  defendants  in  their  counter- 
claim.— Kelly  V.  St.  Michael's  Roman  Catholic 
Church  (Sup.)  927. 

*In  an  action  for  dissolution  of  a  partnership 
and  an  accounting,  plaintiff  partner  held  im- 

Eroiwrly  required  to  furnish  a  bill  of  particu- 
118.— Kellogg  T.  Oriffitha  (Sop.)  962. 

«  T.  HoUow. 

A  denial  of  information  and  belief  is  frivo- 
lous in  the  case  of  intentional  ignorance  of  the 
defendant,  when  it  is  hb  duty  to  know  or  learn 
the  facts,  and  they  are  accessible,  as  in  a  pub* 
lie  record,  for  instance. — Rochkind  v.  Perlman 
(Sup.)  224,  1151. 

*Tho  remedy  for  a  frivolous  denial  or  defense 
U  a  motion  for  judgment  thereon.— Rochkind  v. 
Perlman  (Sup.)  224,  1151. 


*V«lat  aaaotetod.  Meo  >rU»1ms. 


*A  defense  is  frlToious  when  on  Its  face  it  ts 
not  a  defense.- Rochkind  t.  Perlman  (Sup.) 
224.  IISL 

A  denial  of  Information  and  belief  la  frivo- 
lous where  the  facts  are  presumptively  within 
the  knowledge  of  defendant.- Rochkind  v.  Perl- 
man (Sup.)  224,  1161. 

*A  denial  is  frivoloaa  when  oa  its  face  it  is  not 
a  denial.— BiKshkiiid  v.  Perlman  (Sup.)  224.  ll.'>1. 

*A  denial  can  never  be  treated  as  sham,  bu: 
only  a  defense  can  be  so  treated. — Rmihlcind  v. 
Perlman  (Sup.)  224,  1151. 

*The  remedy  for  a  sham  defense  ia  a  motioL 
to  strike  it  oat.— Rodifcind  Perlmao  (Sui*.' 
224,  1161. 

On  a  complaint  for  breach  of  contract  of  ear 

ployment  stating  two  causes  of  action  heU  er- 
ror to  compel  plaintiff  to  elect  on  whi<^  h-- 
would  proceed  before  the  close  of  the  evidence.— 
Mendefson  v.  Bronner  (Sap.)  807. 

I  8.   laraes,  proof*  and  vaiianoa. 

*A  plaintiff  can  recover  only  on  the  causp  -.t 
action  alleged  and  proved. — Aoromorita  t.  Mar- 
kowiti  (Sup.)  1044. 


PLEDGES. 

Pledge  ot  goods  In  warehouse*  Me  **War^onse- 

POLICE. 

See  "Mnnidpal  Corporations,"  |  3. 

POLICE  POWER. 

See  "Oonstitntional  Law,"  |  1. 

POLICY. 

Of  insurance,  see  "InsnraBco.'* 

POLITICAL  RIGHTS. 

Suffrage,  aee  "Blections.** 

POSSESSION. 

See  "Adverse  Possession." 

Of  demised  premisM,  see  "Landlord  and  l^- 

anV*  «8  3,  5. 
Of  vendor  pending  performance  of  contract  by 

purchaser,  see  "Vendor  and  Pardiaser."  |  4. 
Right  to  possession  to  sustain  ejectment,  see 

'^Ejectment,"  |  L 

POWERS. 

Creation  by  will,  see  "Wills,"  |  6. 

Of  attorney,  see  "Principal  and  AgeDt,* 
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PflACTICE 

Procedan  «i  particalar  courts.  Me  "Conrti." 
Prosecnttoo  ffit  Kctloni  1b  general,  see  "Ae- 
tkm,"  l-a 

In  parUoular  oivit  actions  or  prooeedinfft. 

See  "Ckmtempt,"  I  2;  "Bjectment" ;  "loteiv 
pleader";  'liandamus,"  |  3;  "Prohibition.'' 

Goodemnation  procMdiiigSt  see  "Bminent  De- 
main,''  I  8. 

Pmrtioiitar  proee«diuff9  in  aottona. 
See  "Abatement  and  Berlyal";   "Bail."  I  1; 

"Costs";   "Damajes,"   S  4;   "Depoeltioni" ; 

"Diaminal  andNonmlt";   "DiToroe."  S  1; 

"Brideiiee":  "Ebceention";  **JndKmtti?>:  ''Jn- 

ttT;    "Undtation  of  Actions;  •'Motions"; 

••Parties'':  "Pleadine";  "Process':;  "Befei^ 

ence";  "Stipulations'^;  "Trial"; 
Nonsuit,  see  "Trial,"  {  8. 

PerMoutor  remedie$  in  or  inoideiit  to  oeHoHg. 
See  "Arrest,"  i  1;   "Attachment";  *'I>iseoT- 
ery**;  "Qarnishment";  "Injunction";  "Re- 
ceivers"; "Tender." 

Prooedur§  in  criminal  proMOUtion*. 

See  "Criminal  Law." 

For  offenses  aKalnst  liquor  laws^  sea  '•Int<nclcat- 
in«  Uquocsi!^  |  2. 

Proeedwv  im  maroite  of  jpeefol  or  Umitod  htH*- 

diotton. 
In  equity,  see  "Equity." 

Prooeditrt  o*  review. 
Sm  "ApptaT;  **0»tloimrl,"  f  2;  "New  TriaL" 

PREJUDICE 

Ground  for  rerersal  In  cMI  actions,  aee  "Ap- 
peal," I  T. 

PRESCRIPTION. 

Acquisition  of  rlshts^jee  "Adrerae  Poaseaslon," 
1 1;  "Waters  and  water  Gonrses,"  1 1. 

PRESENTMENT. 

Of  blU  or  Bote,  Me  *'BIUs  and  Notes,"  |  2. 

PRESUMPTIONS. 

As  to  sarvWorsliip,  see  "Death,"  1 1. 
On  appeal,  see,  "Appeal,"  I  7. 

PRIMARY  ELECTIONS. 

See  "Elections."  |  1. 

PRINCIPAL  AND  AGENT. 


Admissions  by  a«ent,  see  "Brldence,"  13. 
Agency  txa  Tendor,  sm  "Vendor  and  Pure 
er,**  1  1. 


Terras  of  sale  as  question  for  Jary,  see  "Sales," 
I  2. 

Agonov  i»  partieviar  relatiotu,  ofioM,  or  oo> 
cupationt. 

See  "Attorney  and  Client" ;  "Brokers." 
Corporate  agents,  see  "CiNiiorations,"  H  Si  8- 
Mnnicipal  agents,  see  "Hnnicipal  ConMrations," 
H  4.  11. 

I  1.  The  relKtioB. 

*While  an  aseacy,  as  against  the  principal, 
cannot  be  estabushed  by  the  declarations  of  the 
agent,  it  may  be  proved  by  bis  testimony,— 
Steaerwald  v.  Jackson  (Sup.)  41. 

A  proTisioDt  In  a  contract  for  sale  of  any  or 
all  of  a  certam  stock  of  goods  on  commisBion, 
that  the  agent  ahoi^d  be  ^ven  an  opportunity, 
before  terminating  the  agency,  to  duplicate  or 
better  any  offer  made  by  a  third  person  for 
the  goods,  Aeld  satisfied  by  a  letter  written  him 
in  good  faith  informing  him  of  such  an  offer, 
ana  not  to  contemplate  a  duty  to  search  him 
out  and  Inform  Um  ot  the  olfer.— Wlnalow  t. 
Mayo  (Bnp.)  64a 

*A  ctHitract  tm  sale  of  "any  or  all"  of  a  cer- 
tain stock  of  goods  on  commisaton  conBtrued. 
and  held  to  create  merely  an  agency  at  will,  rev- 
ocable by  tither  party  on  pmormance  of  the 
obligations  np  to  its  termination^WInsIow  t. 
Mayo  (Sap.)  640. 

•Agency  cannot  be  proved  by  declarations  of 
the  agent.— Weltman  v.  Kotlar  (Sup.)  962. 

{  ft.   MntBAl  vli^ts,  dvtles.  aad  lUbUl- 
tles. 

Wh<!re  plaintiff  declared  on  a  contract  to  pay 
him  10  per  cent,  ot  the  actoal  cost  of  a  bmld- 
ing  to  be  erected  In  consideration  of  his  serv- 
ices, evidence  of  estimates  of  the  cost  from  plans 
heUl  irrelevant— rish  v.  Hahn  (Sap.)  782. 

Where  plaintiff  declared  on  a  contract  to  pay 
him  10  per  cent  of  the  cost  of  the  building  to 
be  constructed  for  services  rendered,  he  could 
not  recover  in  the  absence  of  proof  of  the  actual 
cost  of  the  building.- Fish  v.  Hahn  (Sup.)  782. 

8  3.   Rlgbta  aad  lUMUtlss  as  to  third 
persoms. 

Evidence  exsmined,  and  held  not  to  show  that 
ofScers  of  a  syndicate  contracting  fn  relation 
thereto  aBsumed  a  personal  liability,— Jones  v. 

Oould  (Sup.)  3]. 

A  complaint  held  not  to  state  a  cause  of  ac- 
tion against  managers  of  a  synddcate  personal- 
ly.-^onea  v.  Ooald  (Sup.)  31. 

*The  acts  of  the  agent  of  a  known  priuclpal. 
within  the  scope  of  his  authority,  are  the  prin- 
cipal's acts,  and  involve  no  personal  liabillty 
on  the  agent's  part— Jones  t.  Gould  (Sup.)  31. 

*An  agent  who  has  power  to  rent  premises 
has  the  power  to  renew  the  lease.— Steuerwald 
V.  Jackson  (Sap.)  41. 

Where  defendants,  on  the  order  of  H.,  pnr- 
chased  and  paid  for  certain  stock  and  procured 
its  transfer  to  plaintiff's  name,  the  fact  that  the 
legal  title  to  the  shares  was  in  plaintiff  by  rea- 
son ot  such  transfer,  heU  to  ^ve  him  no  right 
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to  the  cerdflcste  wlthont  payment  therefor.— 
Bumham  t.  Eyn  (Sap.)  452. 

Defendants  having,  on  the  order  of  H.,  pur- 
chaeed  and  paid  for  certain  stock,  and  procured 
its  transfer  to  plaintiiTB  name,  fceld  not  requir- 
ed to  deliver  toe  certificate  therefor  to  plain- 
tiff  withoat  b^ng  paid  the  pnrchase  price  there- 
for, even  though  plaintiff  had  paid  M.  for  the 
stock.— Bumham  v.  Eyre  (Sup.)  452. 

Where  defendants,  on  the  order  of  M..  pur- 
chased and  paid  for  certain  stock  and  procured 
its  transfer  to  plaintiff's  name,  the  mere  fact  of 
M.'s  directinfc  defendants  to  send  on  the  cer- 
tificate In  plaintiff's  name  held  not  to  disclose 
plaintiff  as  M.'8  principal.— Bumham  T.  Eyre 
TSup.)  452. 

*Where  plaintiff  Imowlngly  paid  money  to  de- 
fendants as  agents  of  another,  the  payment  be- 
ing free  from  any  wrongful  act  of  the  agents, 
he  must  look  to  the  principal,  and  not  the 
agents,  for  a  return  of  the  money,  should  he 
ultimately  become  entitled  to  it— Cohen  t.  Bar- 
17  (Snp.)  S7S. 

PRINCIPAL  AND  SURETY. 

See  "Bail" ;  -Gnaranty" ;  "Indemnity." 
Liabilltieii  of  sureties  on  bonds  for  performance 

ot  duties  of  office  or  trust,  see  "Assignments 

for  Benefit  of  Creditors,"  fi  1. 

i  1.  IHsoluucA  of  swrety. 

•Plaintiff's  acceptance  of  the  new  firm  as  pri- 
mary debtors  on  a  note  vacated  by  the  old  part- 
nerdiip  AeM  not  to  release  the  retired  partners 
from  their  liability  as  sureties  for  the  debt- 
Akin  T.  Vsn  Wirt  (Sup.)  827. 

*I&  an  Mtion  on  a  firm  note  against  a  surety 
thmon  partially  paid  on  bankruptcy  of  the  sur- 
viring  partner,  that  the  firm  assets  of  the  banlc- 
rupt  and  his  Individual  assets  were  not  separat- 
ed, and  the  claims  of  the  different  classes  of 
creditors  prtverly  assinied  to  the  diff^nt  as- 
setK,  held  no  defense.— AUn  t.  Van  Wirt  (Sup.) 
327. 

PRIORITIES. 

Of  mortgages,  see  "Chattel  Mortgages,"  fi  1; 
"Mortgages.''  I  2. 

PRIVILEGE. 

Effect  on  limitation,  see  "Limitation  of  Ac- 

tioua,"  i  2. 

PRIVILEGED  COMMUNICATIONS. 

Defamatory  communications,  see  "Obel  and 

Slander,''  S  2. 

PROBABLE  CAUSE. 

For  profiecntlon,  see  "Malicious  Prosecution," 

PROBATE. 

Of  will,  see  "Wills,"  |  4. 


PROCESS. 


Tn  parttciijor  actions  or  proeeeMmg*, 
See  "Divorce,"  %  1. 
Foreclosure,  see  "Mortgages,"  |  4. 

Particular  formt  of  writa  or  otkor  ffrooees. 
See  "Araest":   "Ezecutton" ;  ''GamMiBwnt'*: 
"Injonction** ;   "Maadsmas";  "Pxahibition.'' 

{  1.  Servlee. 

*An  officer's  return  of  service  of  summoDF  is 
condusire  unless  traversed.- Mayeratm  v.  Co- 
hen (Sup.)  59. 

Code  Cir.  Pioc  I  4S8,  8uthorizii«  order  for 
service  of  soramons  by  pvblicatloo,  teqnirM 
that  the  Judge  shall  be  satided  Out  defendant 
is  a  Qonresident.  and  that  personal  service  ean- 
oot  be  made. — Evans  v.  WeinaCein  (Sop.)  753. 

An  order  for  service  by  publication  cannot 
be  impeached  collaterally  If  the  jndas  naaking 
the  order  has  jurisdiction  to  make  ib — ^Erans  v. 

W^stein  (Snp.)  7SS. 


S  2.    Defaots,    obieetlona*  mmA 
ment. 

*A  defect  in  a  summons  held  not  jnriadlctiim- 
al.— Mayerson  t.  Cohen  (Sap.)  08l 

PROFITS, 

Lena  of  as  element  of  damages  for  bread  of 
contract,  see  "Damages,"  |  L 

PROHtSmON. 

Of  traflie  in  lnt«(eatlng  Uqnen,  sea  *^toxi- 
cating  Llquora.'* 

I  1.  JmrisdteCioBt  pgacaadlngs,  mMA 

lief. 

*0n  an  application  for  a  writ  to  prohibit 
a  justice  from  granting  a  petition  to  rerofce  i 
theatrical  license,  the  only  question  is  whether 
tJie  justice  baa  jarisdictlon  to  malm  the  aadv. 
—People  T.  O'Oonnan  (SvpO  787* 

PROMISSORY  NOTES. 

See  "BiUa  and  Notn." 

PROMOTERS. 

Of  corporations,  see  "Corporaticms,"  |  1. 

PROOF. 

Of  death,  see  "Death."  {  1. 

Of  service  of  process,  see  "Process,"  |  1. 

PROPERTY, 

Adjoiniug  lands,  see  "Adjoining  Landownets.** 
Conatitutiooal  guaranties  of  rights  of  propextf* 

see  "CoDstittttional  Law,"  H  2,  3. 
Licenses  in  respect  to  real  property,  see  "U- 

cenaes,**  |  2. 
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PorMoHlor  tptelet  «/  property. 
See  '^Animals" ;    ^OTixtarw";  "TMde-Marka 

and  Trade-Nanus.** 
VtBaOB,  aw  "SUpplDff." 

Trantfeit  mtid  wtktr  matttn  «fwMki#  Nil*. 
See  "Adnme  FniMrrion." 
TaklBC  tvr  pvUle  nw,  Me  "OuIiMnt  Domain.'' 

PROTEST. 

Of  bUl  M  note,  see  "Bflte  and  Notea,"  8  2. 

PROXIMATE  CAUSE 

Direct  or  ranote  conaeqoenosa  of  Injatr,  see 
"Damagea,"  |  1. 

Of  iojuries  from  fire  caused  hj  (^wiatioD  of  rail- 
road, see  "Railroads,"  I  8. 

Of  inJuiT  In  genttal,  aae  "N^iswoe,"  f  2. 

Of  injary  to  Mrrant  aee  'faster  and  Servant," 
I  10. 

PUBLICATION. 

Serrice  of  process,  aee  "Procaea,"  |  1. 

PUBLIC  BUILDINGS. 

See  "Mnnidpal  Corporations,**  i  U. 

PUBLIC  DEBT. 

See  "Conntles,"  S  1- 


PUBLIC  IMPROVEMENTS. 

Alities,  see  "Munidpi 
7-8. 

PUBLIC  POLICY. 


By  manicipalities,  see  "Municipal  Oorpora- 
tiona,"  H 


AfEecting  contract  of  broker,  see  **BrokerB," 

«  2. 

Affecting  vaiidity  of  contract  In  fueral,  see 

"Contracts,"  S  !• 

PUBLIC  SERVICE  CDPORATIONS 

See  "Carriers";   mallzDads**;   "Stvaet  Bail- 
roads." 

PUBLIC  USE. 

Taking  ^roper^  for  pnUlc  tiae^  see  "Eminent 
Domain.'* 

PUNISHMENT. 

For  Tlolation  of  injunction,  see  "Injonctlon," 
$  4. 

Offoise  against  Sunday  Law,  see  "Sonday.". 

QUANTUM  MERUIT. 

See  "Woifc  and  Labor." 

against  eetate  of  decedent  for  serrioes, 
itm  and  AdminiBtrators,"  |  4. 


QUESTIONS  FOR  JURY. 

In  cItU  actions,  see  "Trial."  {  3. 

QUIETING  TITLE. 

S  1.  Rlcht  of  MUoa  amd  defaaaea^ 

An  adverse  dabnant  to  certain  property  Ikeld 
not  entitled  to  claim  tbat  the  conveyance  to 

Etaintiff  was  obtained  hr  tnvA.  no  sadh  claim 
eing  made  by  plalntifra  grancor.— Obermeyer 
V.  Bebn  (Sap.)  289. 

QUO  WARRANTO. 

Determination  of  election  contest,  sea  '^lec- 
tions," I  4. 

To  procure  opening  of  ballot  boxes,  see  "Elec- 
tions," «  8. 

RAILROADS. 

See  "Street  Railroads.*' 
As  anployerSf  see  "Master  and  Servant.** 
Oarriaie  of  goods  and  passengers,  see  "Car- 
rlenk*' 

Credibility  of  witness  In  action  against,  see 
"Witnesses,"  f  2. 

Powers  of  eminent  domain,  see  "Bminent  Do- 
main," 18  1,  2. 

I  1.    CoBtrol  aad  repUatloB  la  geiMraL 

A  finding  by  the  board  railroad  rommls- 
rfoners  that  a  new  railmed  was  necessary  and 
convenient  to  the  pablic  nroneons.— Peo- 
ple T.  Board  of  Railroad  Com'rs  (Sap.)  288. 

I  8.    Sales,  leases,  tralBe  eontraeta,  and 
oonsolldatioii. 

Under  a  rale  stated,  the  lessee  of  railway  cars 
held  to  waive  any  right  to  disafflrm  for  breadi 
of  warranty.— EnicSerbocker  Tmst  Go.  t. 
O'Roorke  Bnglneering  Const  Co.  (Snp.)  707. 

S  3.  OperatioB. 

*In  an  action  for  causing  the  death  of  plaln- 
tifTs  intestate  at  a  crossing,  held,  the  intestate 
was  negligent,  and  there  conld  be  no  re<*overy. 
— OafCney  t.  New  York  Cent.  &  H.  B.  R.  Co. 
(Snp.)  169. 

*ETidence  in  an  action  to  recover  for  injuries 
received  while  driving  an  automobile  examined, 
and  Afltf  to  show  that  plaintilf  was  guilty  of 
negligence  in  not  discovering  the  approach  of 
the  train  and  stopping  the  automobile,  and  the 
question  of  negligence  was  impropeHy  submit- 
ted to  the  jury.— Spencer  v.  New  York  CenL  & 
H.  R.  R.  Oo.  (Sup.)  245. 

*Where  the  evidence  was  clear  ttiat  plaintiff 
could  have  diacovned  the  approach  of  the  train 
and  avoided 'a  collision  bj  proper  precantiona, 
the  fact  that  he  testified  t£at  he  looked  and 
did  not  see  it  did  not  Justify  the  submission  of 
his  nefrligence  to  the  jury. — Spencer  v.  New 
York  Cent.  &  H.  R.  R.  Co.  (Sup.)  245. 

*UQder  the  facts,  the  loss  of  wood  and  ties 
held  the  remote,  and  not  the  proximate,  conse- 
quence of  the  negligent  starting  of  a  fire  by  a 
locomotive,  and  hence  no  recovery  could  be 
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had.— Md)oiioiu^  T.  New  Torit  Gent  ft  H.  B. 

RATIFICATION. 

Of  coBtnct.  MB  '^Contnete,**  |  1. 

REAL  ACTIONS. 

Sea  'nSJectmeiiL'* 

REAL  ESTATE  AGENTS. 

See  "Broken." 

RECEIPTS. 

Tor  expreaiBg^  lee  "Ganien,"  |  8. 

RECEIVERS. 

Action  br  receiven  of  oorporation  to  recover 
uaessmeute  on  eabeexiben  to  etock,  see  *M>>r<- 
porationa,"  |  8. 

Receiver  of  ttank,  loe  **BBnke  and  BanUnf," 

I  1.    AeconntlMg  and  eompewwtlon. 

A  receiver's  acconnts  held  not  chargeable 
with  the  balance  dae  on  plaintlS'a  judgment, 
nor  the  expenae  of  a  reference  to  state  his  ac- 
coanta.— Adams  t.  Elwood  (Sup.)  138. 

*A  receiver  In  a  suit  for  a  partnership  ac- 
counting Ib  not  entitled  to  comnufmions  on  both 
the  proper^  received,  and  upon  the  money  aft- 
erwardi  paid  to  him  in  lien  thereof.— Adams  v. 
Elwood  (Sup.)  138. 

RECORDS. 

Of  judgmoit,  see  "Judnnent,"  S  4. 
Of  transcript  on  appeal,  see  "Appeal,"  H  6,  7. 
Record  of  improperly  acknowledged  deed,  see 
"Acknowledgment,"  {  2. 

REDEMPTION. 

From  mortgage,  see  "Mortgages,"  {  6. 
From  tax  sales,  see  "Tazation,"  f  2. 

REFERENCE 

In  action  to  foreclose  mortgage,  see  "Mort- 
gages," f  4. 

Review  as  dependoit  on  record  on  ivpeal,  see 
"Appeal,"  I  7. 

I  1.  Hatnre,  s*raad%  mmA  ovder  of  nf- 

ereaoe. 

Under  Code  Civ.  Proc.  |  1016.  the  court  on 
its  own  motion  may  order  a  reference,  where, 
on  motion  for  a  writ  of  assistance,  serious 
qnestiona  of  fact  arise  upon  conflictitu  affida- 
vits, for  the  determination  of  which  it  is  es- 
sential that  the  affiants  be  cross-examined. — 
Xeal  V.  Gilleran  fSup.)  118. 

*In  proceedinn  under  Code  Oiv.  Proc  §  66, 
to  determine  and  enforce  an  attorney's  lien,  die 


court  may  direct  a  reference  under  section  1015, 
and  upon  the  determination  of  the  qQestion  re- 
ferred could  R«nt  the  order  to  enforce  tlie  Ita. 
— Sullivan  t.  McCann  (Sup.)  909 ;  In  re  Fox,  Id. 

S  2.    &efov«os  amd  proeeedinsa. 

*A  referee  has  no  power,  during  the  progna 
of  tlte  hearing,  to  permit  an  ameodment  by  wsy 
of  connterdaim  to  the  anawer, — OtdUns  t.  8l 
Lawrence  CSnb  (Sup.)  287. 

REFORMATION  OF  INSTRUMENTS. 

Action  for  as  bar'  to  action  for  spedfle  psrCoiB- 
ance,  see  "ISection  of  RemediM,** 

REHEARING. 

See  "New  Trial." 

On  appeal,  see  "Appeal,"  |  & 

RELEVANCY. 

Of  evidence  in  dvil  actions,  see  ''Bvideace,'' 
I  1. 

REMAINDERS. 

See  "Life  EsUtes." 

Under  1  Rev.  St.  (lit  Ed.)  p.  750.  pt  &  e.  t 
tiL  6,  S  8,  and  Code  Civ.  Proc.  {  1665,  an  aetioB 
for  injuries  to  abutting  proper^  caused  by 
construction  and  operation  of  an  elevated  rail- 
way in  a  street  tela  maintainable  by  remaiadfr- 
men  of  the  property.— Muller  t.  Uwiluittan  &f. 

oo.  (Sup.)  m 

REMAND. 

Of  cause  on  appeal,  see  "^ipeal,"  |  & 

REMOVAL 

Of  city  <^Boer,  see  "Municipal  Corpoiatlens." 

Of  committee  of  Inonnpetent  person,  aee  "la- 
sane  Persons,"  |  1. 


REMOVAL  OF  CAUSES. 

diange  of  venue  or  jdaos  of  trial,  aee  'Tennc^" 
I  2. 

REMOVAL  OF  CLOUD. 

See  "Quieting  T1U&" 

RENEWAL 

Of  contract  of  ^ployment,  see  "Master  and 

Servant,"  {  1. 
Of  lease,  see  "Landlord  and  Tenant,"  |  2. 

RENT. 

See  "Landlord  and  Tenant,"  i  4, 
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REPAIRS. 

Liena.  bm  "M«diuiloi*  Liau,"  1  1. 
Of  premiBes  demised,  lee  **LBiialord  and  Ten- 
ant," S  8< 

REPEAL 

Of  atatate,  Me  "StatntM,**  I  1. 


RESCISSION. 

Of  contract,  see  "Contracta."  I  4. 

Of  contract  for  sale  of  land,  aee  "Vendor  and 

Farcbaser."  SI  1.  2. 
Of  sale  01  corporate  Mock,  see  **Oorporft- 

Hons,"  18. 

RESIDENCE. 

process  in  act! 
resident,  see  'TroceM,"  I  1. 


PuUiMtlut  of^^ocess  hi  action  atalut  non- 


RES  IPSA  LOQUITUR. 

Application  of  doctrine  in  action  for  Injuries 
to  servant,  see  "Master  and  Servant,"  S  10. 

ApplicatiMt  of  doctrine  to  action  for  injories 
from  nei^Igmoe  in  general,  aee  "Ma^gane^" 

RES  JUDICATA. 

See  "Jndsment"  H  8.  7. 

RESTRAINT  OF  TRADE. 

Tmsts  and  other  combinati<ws,  m*  "Monop- 
olies," 1 1. 

RESTRICTIONS. 

In  deeds,  aee  "Deeds,"  1  1. 

RETIRING  PARTNERS. 

See  Tartnerahip,"  f  4. 

RETURN. 

Of  election,  see  "Elections,"  I  8. 

Of  process  in  geners],  asa  "Process,"  |  1. 

To  certiorui,  sse  "Oertiorari,**  |  2. 


REVENUE. 


See  "Taxation." 


REVIEW. 


See  "Appeal";  "Certiorari";  •H3rimlnal  Law,' 
i  3. 

REVOCATION. 

Of  contract,  see  "Contracts,"  |  4. 
Of  license,  see  "Licensee,"  S  2. 
Of  wiU.  see  "Wills,"  |  3. 


RISKS. 

d  by  em] 
ant."  H  7,  11. 
Within  insurance  policy,  see  "losarance,"  {  6. 

ROADS. 

See  "Higfawaya." 

Streets  in  cities,  see  "Mnnldpal  Corporations," 
H  9.  12.  ^ 

ROBBERY. 


1 1. 


RULES. 


Of  carrier,  see  "Carriers,"  |  4. 

Of  work,  see  "Master  and  Servant,"  8  4. 

RULES  OF  COURT. 

See  "Conrts,"  S  1. 
Orders,  see  "Motionn" 

SALES. 

Validity  of  contract  of  sale  as  affected  by 
public  policy,  aee  "Contracts,"  8  !• 

Salet  by  or  to  particular  plaatet  cf  pertont. 
See  "Munidpal  Oorporatlona,"  {  6. 

Balea  of  particular  tpeciei  of,  or  estates  or  im- 

terettB  in,  property. 
See  "Intoxicating  Liquors." 
Corporate  stock,       "Corporations,"  8  8. 
Mnnid^al  fnncbises,  see  "Muoidpal  Corpora- 

Bealtj,  see  "Vendor  and  Furcbaser.** 

fifoles  ew  iudiotal  or  other  proceedlnga. 
Tax  sales,  see  "Taxation,"  |  1. 

S  1.  Bwlaitea  nUAIty  «£  aoa- 

tVMt. 

A  purchaser  held  liable  for  the  i»rice  of  fcoods 
sold  notwithstanding  the  seller  paid  a  commis- 
sion to  thenurcbaser's  purchasing  agent  in  vio- 
lation of  Pen.  Code,  I  88^.— Ballin  Fonr- 
teenth  Street  Store  (Sap.)  26. 

*A  proposal  and  acceptance  held  a  mntual  con- 
tract for  the  sale  of  brick,  requiring  defendant 
to  deliver  all  brick  contracted  for  before  De- 
cember 1,  190o.— Rosenthal  v.  Empire  Bridi  A 
Supply  Co,  (Sup.)  347. 

8  X.    Coutnotloii  of  oontrMt. 

Evidence  held  sufficient  to  to  the  jnry  on 
plaintiffs  contention  as  to  uie  terms  of  sale 
to  him,  by  defendant,  of  tobacco  in  bond,  rela- 
tive to  the  gaestion  of  pu'ment  of  customs  dn- 
ties.~Friend  v.  Bosenwald  (Sop.)  701. 

8  3.   Perfonumeo  of  oontraet. 

Defendant's  purchase  of  metal  held  a  breach 
of  defendant's  contract  to  parcbase  ail  sacb 
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metal  it  required  durinc  ipecified  Tears  from 
plaintiflF.— Lehmoier  v.  Standard  Specialty  & 
Tube  Co.  (Sop.)  402. 

*That  an  objection  to  tlie  quality  of  an  arti- 
cle purchased  does  not  aarvive  an  acceptance  by 
die  buyer  does  not  prevent  the  buyer  from  prov- 
ing that  the  property  was  utiaatiflfactory  to 
show  a  breach  of  contract  by  the  seller^Leh- 
maier  t.  Standard-  Spedalty  «  ^ba  Ooi.  <Sap.) 
402. 

*Conduct  of  a  defendant  held  an  acceptance  of 
paper  aa  complying  with  terms  of  the  pnrdiaae, 

Srecluding  recorery  for  breach  of  warranty. — 
[erriam  Taper  Go.  t.  New  York  Market  Gar* 
denera'  Abb'q  (Sup.)  1038. 

Erideooe  of  sale  and  delivery  to  defendant 
held  insufficient. — Callmaa  v.  Bruckenfeld  (Sup.) 
1070. 

I  4.  Operation  and  effect. 

The  title  to  a  horse  i«ceived  on  a  trial  of  48 
hours  held  to  pass  to  defendant  by  his  reten- 
tion of  it  for  a  longer  time  so  as  to  render  him 
liable  for  the  purchase  price.— Fias,  Doerr  & 
Carroll  Horse  Go.  t.  Kleman  (St^t.)  1105. 

{  S.  WanantleB. 

Where  plaintiff  manufactured  certain  me- 
chanlcal  fish  for  defendant  under  a  warranty 
that  they  would  rnn  for  an  hour,  defendant 
could  not  claim  a  breach  of  warranty  because 
the  fish  did  not  operate  satisfactorily,  owing  to 
the  negligence  of  defendant's  servante  in  operat- 
ing tbem.— EL  B.  Oonstantlne  tltg.  Otk  t.  Rey- 
nolds (Sap.)  86. 

'Whatever  a  seller  represents  at  the  time  of 
the  sale  is  a  warranty ;  no  particular  words  be- 
ing required.— Heath  Dry  Gas  Co.  v.  Hufd 
(Sup.)  410. 

*An  averment  that  defendant  aneed  to  manu- 
facture certain  articles  for  plaintiff  in  a  skillful 
manner,  etc.,  implied  a  warranty  as  to  quality 
and  fitness  for  purpoM  used. — Hea^  Dry  Gas 
Go.  V.  Hurd  (Sup.)  410. 

A  failure  to  return  defective  manufactored 
articles  held  not  a  waiver  of  warranty  against 
defects  under  the  circumstances, — HeaCh  Dry 
Gas  Co.  V.  Hurd  (Sup.)  410. 

Where  the  defects  in  a  manufactured  article 
were  latent  and  could  only  be  determined  by 
use,  the  vendee  held  not  to  waive  his  rights  nn- 
der  vendor's  warranties  against  defects  by  ac- 
cepting them.— Heath  Dry  Gu  Co.  t.  Hnrd 
(Sup.)  410. 

The  act  of  delivering  paper  in  lespmse  to  a 
certain  order  held  not  an  express  warranty  of 
the  weight  and  size  thereof. — Merriam  Paper  Co. 
V.  New  York  Market  Oardeners'  Ass's  (Snp.) 
1038. 

•Filing  a  certain  order  for  paper  held  not  a 
warranty  of  fitness  for  any  purpose.— Merriam 
Paper  Co.  v.  New  York  Matket  Oardeuera'  Ass'n 
(Snp.)  103& 

I  6.    Remedies  of  aoller. 

The  GDmnlaint  for  purchase  price,  and  the 
evidence  heU  not  to  present  a  variance  as  to  the 
contract.— Pheolz  Nat   Bank   t.  Waterbury 

(Supo  sol 


108  NEW  YORK  SUPPUgunNT 
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*ln  an  action  for  breach  oC  contract  ftor  tkt 
purcliase  trf  tube  metal  from  plalntiSa.  the  su-  | 
ure  of  damages  hHd  the  difference  fn  the  co4 ' 
of  maBufacturiag  the  metal  from  materiil* 
which  plaintiff  purchased  before  the  price  roe*.  | 
so  that  there  was  no  profit  in  the  contract  tai  I 
the  contract  price.— Lehmaler  t.  Standard  ^{-^ ' 
cialty  &  Tube  Co.  (Sup.)  402.  i 

*In  an  action  for  breach  of  contract  to 
chase  tube  metal,  evidence  that  the  metal  tv> 
nisbed  prior  to  deftmdant's  aJl^ced  brearli  of  I 
contract  waa  unsatisfactory  held  admi&iible.- 
Lebmaier  t.  Standard  ftwcialtr  Se  Tube  Uo  , 
(Sup.)  402.  I 

*The  complaint  In  an  action  for  jcoods  sold  and 
delivered  must  allege  the  agreed  price  or  th^ 
value  of  the  goods. — Sparks  v.  Ducas  (^p.)  5i>x 

*In  an  action  for  the  price  ot  goods  8<^d  snd 
alleged  to  have  been  delivered  to  another  at  de- 
fendants' request,  plaintifb  held  to  bai«  eAab- 
lished  a  prima  fade  case.— iBrown  t.  Qrsasnian 

(Sup.)  fi^. 

•Under  Code  Civ.  Proa  |  333.  one  allegic: 
performance  of  a  condition  precedent  in  a  cos- 
tract  of  sale  keU  not  entitled  to  recovw  npu 
mere  proof  of  waiver  or  acceptance. — Locas 
Motwe  Stave  Co.  v.  M.  Moeson  Gol  (Snp.) 

In  an  action  for  the  price  of  goods,  defend- 
ant setting  up  a  breach  of  contract,  in  tbit 
plaintiff  sold  the  same  kind  of  goods  durinz  s 
prohibited  period,  held,  that  the  directioD  of  a 
verdict  for  plaintiff  on  tin  gronnd  of  Tariance 
was  impri^)er.r-Bamewits  -r.  Jonest  (Bap.)  9C>T. 

In  an  acthm  for  the  purchase  price  of  a  lior<«. 
evidence  examined,  and  held  to  show  that  def^Kl- 
ant  was  entitled  under  the  terms  of  the  agree- 
ment to  keep  the  horse  on  trial  enly  4S  honrt 
before  accepting  or  returning  it.— Fiea.  Doetr  k 
Carroll  Horse  Go.  t.  Kleman  (SapJ  llOS. 

i  7.  Ranedies  of  bnyer. 

•In  an  action  for  breach  of  cntract  for  Tb* 
sale  of  brick,  the  buyer's  measure  ot  damac^^ 
heti  the  difference  between  the  contract  pri'^ 
and  the  market  value  of  the  brick  not  deliv-n-i 
at  the  time  and  place  specified  for  deliverv.— 
Rosenthal  v.  Empire  Bri&  &  Svpplj  Co.  (Sup.i 
347. 

•Allegations  In  a  ennplaint  heti  to  state  an 
express  warranty  ot  quality. — ^Heath  Dry  <>a> 
Go.  V.  Hurd  (Sup.)  410. 

*In  ftn  action  for  breach  ct  an  exemtoiT  voh 
tract  of  sale,  the  action  of  the  trial  jnane  ia 
setting  aside  a  verdict  for  plaintiffs  for  want 
of  proof  of  damages  held  ettor.— Brody  Bim- 
baum  (Sup.)  581. 

In  an  actioB  on  a  note  defended  on  the 
ground  of  breach  of  warranty  resnecting  tlw 
grain  drill  for  which  the  note  was  given,  a  ▼e^ 
diet  of  no  cause  of  action  was  improper  wht^n 
the  evidence  showed  the  drill  bad  some  value.— 
American  Seeding  Madb  Oo.  v.  Sloenm  (Sui^i 
1042. 

{  8.  Oomdlttmsal  aalea. 

A  seller  of  a  sewing  machine  retaken  for  d*^ 
fault  In  installments,  where  the  buyer  s-jei 
under  Laws  1900,  p.  1624,  c.  703;  to  rerorer 
purchase  price,  cannot  off-Mt  tiw  Mt  ^  tie 
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jnat-hine  while  tiw  buyer  had  It.— Hotfman  T. 
White  SewiDK  Mach.  Co.  (Sap.)  253. 

•Under  Lavs  1900.  p.  1624,  c.  702.  a  boyer 
held  entitled  to  recover  amount  palA  on  a  con- 
ditional sale  of  a  aewing  machine  retaken  by 
the  seller,  less  the  expense  of  the  replevin  pro- 
ceedinffw— Hoffman  t.  White  Sewing  Madu  Oo. 
(Sun.)  2S3. 

SAVINGS  BANKS. 

Gift!  of  dapoaits  In.  aee  "Gifta,"  {  1. 
Joint  tenandea  in  dcpoaita,  aea  **7<rfnt  Ten- 
ancy.'* 

SCAFFOLDS. 

Liability  of  employer  for  defectSi  see  "Blaater 
and  Servant,"  Sf  3,  11. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Certioraii  to  review  action  of  board  of  exam- 
iners of  the  board  of  education  of  New  Torii 
City,  see  "Gartioiari,*'  |  1. 

SECONDARY  EVIDENCE. 

In  olmlnal  proaecatlottB,  see  "Criminal  Law," 

SELF-DEFENSE. 

See  "Homicide,"  I  8. 


SEPARATION. 

See  'DiTorea." 

SERVICE. 

Of  proceH,  see  "Proceaa,"  |  1. 

SERVICES. 

See  "Mastar  and  Servant,"  I  2;  "Work  and 
Labor." 

SET-OFF  AND  COUNTERCLAIM. 

Amendment  of  pleading  by  way  of  counterclaim 

pending  reference,  see  "Reference,"  {  2. 
in  action  on  bill  or  note,  see  "Bills  and  Notes," 

i  1*  Katvra  anA  Bvomnds  of  roinedy. 

Iq  an  action  to  recover  money  i>aid  defendant 
to  construct  a  machine,  defendant  waa  not  com- 
pelled to  plead  a  cause  of  action  for  services 
■nd  materials  furnished  as  a  counterclaim,  but 
*as  entitled  to  bring  a  cross-action  therefore  in 
Manidpal  Oonrt— MDler  v..  BaiUard  (Snp.) 

873. 

1,^  Snbiaet-mmttev. 

.  A  counterclaim  Id  an  action  on  contract 
*t'o  a  CHQse  of  action  on  contract,  as  aatboris- 
by  Code  Civ.  Froc.  S  501,  subd.  2.— Jacobo- 
*its  r.  Strasbonrger  (Snp.)  898. 


SETTLEMENT. 

See  "Aeeonnt  SUted.** 

By  executor  or  administrator,  see  "BxecntCMS 

and  Administrators,"  f  6. 
By  partners,  see  "Partnership,"  |  S. 

SEVERANCE. 

Of  aetioa.  lee  "AcUon,"  fi  2. 


SEWERS. 

!  land  for,  m 

SHIPPING. 


Condemnation  of  land  for,  aee  "Bminent  Do- 
main," I  2. 


See  Tnots." 

Certiorari  to  review  actira  of  port  wardens, 
see  ••Oerlloniri." 

i  1.  Tltlo. 

Wh^re  plaintiff  conveyed  one-third  of  a  vessel 
to  defendant,  who  owned  the  remaining  two- 
thirds,  under  an  agreement  by  him  to  operate 
the  vessel,  pay  an  indebtedness  thereon,  and  re- 
convey,  plaintiff  heU  entitled  to  an  aeconntiu 
on  his  failure  to  do  so. — Qalvin  v.  Byan  (Snp.r 
674. 

Where  plaintiff  conveyed  one-third  of  a  vessel 
to  defendant  apon  his  agreement  to  operate  tl^ 
vessel,  discham  an  indebtedness  thereon,  and 
reconvey  the  third  interest  to  plaintiff,. his  fall- 
ere  to  do  so  held  not  to  make  the  parlies  co- 
tenants  Id  the  vessel,  so  as  to  deprive  plaintiff 
of  an  acconnting  out  of  insurance  money  re- 
ceived by  defenunt  on  the  veaaeh-^alvln  t. 
Ryan  (Snp.)  674. 

I  8.  OIiarteTa. 

A  contract  granting  to  plaintiffs  the  exclosive 

news,  checking,  view,  and  confectionery  privi- 
leges for  certain  seasons  held  not  a  lease,  but  a 
license. — Nash  v.  Thonsand  Island  Steamboat* 
Co.  (Snp.)  836. 

SHOWS. 

See  "TheateiB  and  Shows." 

SLANDER. 

See  "Libel  and  Slander." 

SLEEPING  CARS. 

See  '"Carriers."  1  10. 

SPECIFIC  PERFORMANCE. 

Action  for  against  dtj,  see  *'Mnnidpal  Obv- 

poratioDS,"  {  5. 
Bar  of  action  for  by  action  to  reform  contract 
BouKht  to  be  enforc«l,  see  "Election  of  Beift- 
edies.'* 


108N.T.S.-77 
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Bight  ot  dty  to  defeat  specific  perfonnance  of 
contract  to  lease  land,  aee  "Municipal  Cor- 
porationa,"  |  6. 

I  1.   XatttTa  ud  crcwid*  of  remedy  in 
cexeraL 

Bqaity  held  aotfaorlaed  to  decree  spedflc  per- 
formance of  a  contract  for  the  sale  of  real 
estate:  objections  to  tbe  rendor'a  title  having 
been  removed  at  tbe  time  of  tbe  trial.— Wbalen 
T.  Stuart  (Sup.)  335. 

^Specific  performance  of  an  obligation  will 
not  be  decreed  where  there  is  no  certain^  tiiat 
the  relief,  if  awarded,  can  be  obtained.— C3nban 
Production  Co.  t.  Rodriguea  (Sup.)  785. 

In  an  action  for  specific  performance,  certain 
acts  of  defendant  held  not  to  preclude  him  trcm 
asserting  certain  defenses  to  toe  action.— Weiss- 
berger  v.  Wallach  (Sup.)  887. 

i  2.    ProoeedlBffs  aad  relief. 

EMdence  in  an  action  to  specifically  perform 
a  contract  to  sell  land  described  as  being  bound- 
ed DO  one  side  bj  an  avenue  held  insufficient  to 
show  there  was  no__pnblic  highway  adjoining 
the  land.— Witte  t.  KMmer  (Sop.)  660. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  UqnoiB." 

SPUniNG  CAUSES  OF  ACTION. 

See  "Action,"  |  2. 

STARE  DECISIS. 

See  "CoortB,"  S  1. 

STATEMENT. 

Of  case  or  facts  for  purpose  of  nvlew,  see 

"Appeal,"  I  6. 
Of  facts  agreed  on  for  submission  to  court,  see 
'  "Snbmission  of  Contioversy." 
Of  plaintiflTs  claim,  see  "Pleading,"  i  2., 

STATES. 

CooBpiracy  to  defraud,  aee  "Conspiracy,"  S  1. 
Courts,  see  "Courts." 

Power  of  state  to  change  or  destroy  corpora- 
tion, see  "Corporations,"  }  2. 

i  1 .  Aotions. 

Under  Code  Civ.  Proc.  |  204,  giving  the  Court 
of  Claims  jurisdiction  to  hear  and  determine 
certain  private  claims  against  the  state,  a 
special  act  is  not  necessary  to  give  the  consent 
ti  the  state  to  be  sued  on  a  claim. — Quayle  v. 
State  (Sup.)  361. 

A  claim  for  mon^  unpaid  on  contract  for 
work  actually  performed  for  the  state  held  one 


of  those  which  by  the  provisions  of  Code  Civ. 
Proc.  S  264.  and  Iaws  1897.  p.  338,  c:  413,  I 
4.  is  without  the  jurisdiction  of  the  Court  of 
Claims.-^uayle  v.  State  (Sup.)  361. 

STATUTES- 

Laws  denying  due  prooeas  of  law,  see  *^Oiiisti- 

tutional  Law,"  {  3. 
Lavra  impairins  vested  rights,  see  **Gonstita- 

tional  Law,'*l  2. 
Laws  in  ezerctee  of  mdioe  power  in  gmtral, 

see  "Oonstitutional  Law,"  f  1. 

Ptvvttiont  relating  to  particular  au^iect: 
See  "Action,"  §5  1,  2;  "Appeal,"  |{  1,  2,  4. 
5,  7;  "A neat, '  §  1  ;  ",\Ksi2mnGnt8  for  Bene- 
fit of  Creditors,"  g  1:  "Aitachment,"  {  1; 
"Bail"  §  1;  ■■Bankruptcy,"  §(  1,2:  "Banks 
and  Banking;,"  H  4 ;  '■Bills  and  Notes." 
U  1-3;  "Carriers."  §§  1,  5,  9;  "Certiorari," 
11;  '^("battel  MortKOKes,"  S  1;  "Clerts  of 
Courts";  ■'Conspiracy."  §§  1,  2;  "Contempt," 
II  1,  2;  "Contracts."  §  1;  "Corporations," 
f|_4,  8,  9;  "Costa,"  S  1;  "Counties."  I  1: 
''i3ourt8,"  It  2;  "Damages,"  I  4;  "Deposi- 
tions"; "Descent  and  Distribution";  "Dix- 
covery."  I  1;  "Dismissal  and  Nonsuit."  {  2: 


mlntstrators"  S|  2--4;  "False  Pretenses": 
"Game" ;  "Health,"  «  1 ;  "Highwaya,"  1  1 : 
"Homicide,"  |  1 ;  "Indictment  and  loforma- 
tlon,"  I  2;  "Insurance."  |$  1,  2:  "Inter- 
pleader," !>  1:  "Intoxicating  'Llquorf" : 
^'Judfnnent,"  {  3;  "Jnry."  I  1;  "Landlord 
and  Tenant."  8|  3,  5 ;  "Licenses."  |  1 ;  "Lim- 
itation of  Actions";  "lAs  Pendens";  "Mali- 
cious Prosecution,"  |  1 ;  "Master  and  Serv- 
ant," II  1.  3,  a,  7,  10;  "MechanicB'  Liens": 
"Monopolies.  I  1 ;  "Municipal  Corporations." 
H  1,  2,  5-9,  14;  "New  Trial,"  |  1;  "Per 
petuities" ;  "Pilots"  ;  "Pleading."  H  3.  5,  A : 
''Process."  I  1 :  "Reference."  |  1 ;  "Remain- 
ders" :  "Sales,"  M  6,  8 ;  "Set-Off  and  Coun- 
tepclaim,"  S  2:  "Sunday":  "Taxation": 
"Tbeaters  and  Shows";  "Vendor  and  Pur- 
chaser," I  3;   "Weapons";  "WUls." 

Claims  against  state,  see  "StateR,"  I  1. 

Statute  of  frauds,  see  "Frauds,  Statute  of." 

I  1.  BsvmI,  amqpeBsloB.  «aq4M*iM»  bmA 
TorlTiiL 

Laws  1892.  p.  BS,  c  39,  providinr  for  the  8«1<> 
of  lands  for  unpaid  taxes  in  Broome  county,  hdd 
repealed  by  Gen.  Tax  Law,  Lews  1896,  p.  7ft"). 
c.  908,  as  amended,  so  that  a  sale  of  land  for 
taxes  of  1000  under  the  act  Of  M82  was  TOid-— 
In  re  Hclotyre  (Sup.)  242. 

I  S.  CosstTMtlOB  amd  m«i«tlMu 

*In  construing  statutes,  if  tnere  is  a  fair  and 
reasonable  construction  possible,  that  must  be 
adopted.— Wehrenberg  ?.  New  Xork,  N.  H.  A 
11.  R.  Co.  (Sup.)  704. 
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STATUTES  CONSTRUED. 


WBW  YORK. 

OONSTITnTION  1846. 
Art.  8,  II   «7 

GONSTITDTKHf  1880w 

Art.  6,  «  5  811 

Art.  d  fi  9  ^648 

Art  ft  I  W  1066 

ATt%  18  6M 

OODB  OF  OIVIL  PBOOm- 
DUBB. 

I  14,  mbd.  2   era 

I  6?   «09 

I  100  et  Beq   54fi 

I  264  .,77.   861 

I  876    852 

U  401.  4S2   701 

I  600   ^ 

601,  mbd.  2  608 

602,  Bobd.  2  1042 

,  683  ^ 

il  660,  Ota  8^ 

568   „65 

676,682,686   838 

636    888 

723   157,  921 

SOa-eO©   371 

817   978 

S22    667 

870  et  Mq  ^ 

872   66,  821.  871.  963 

873   416 

913  1027 

977    661 

996    660 

907    900 

999    448 

1016   118,  909 

1068    801 

1187   668.  1080 

rl310,  1343,  1344   811 
1665.   852 
1670    249 

1674   365.  363 

1758    534 

1766    981 

1769    864 

1771    981 

1796   SO.  823 

1932   1044 

2120   4S,  726 

2140    726 

2235    726 

2240    41 

2468   1047 

2586   133,  281 

2623   138 

2626,  2627    487 

2668a  489 

2660-2888    2H1 

,'2872    526 

II  2666,2701  026 


3188  811 

8190   1107 

iS  3192,  8194   811 

^6  721 

3339    607 

8868    167 

8884  696 

OODB  OF  CRIMINAL  PB.O- 
CBDUBE. 

I  276  SIO.  749 

f  276  610 

M  278,  279   749 

Taos  610 

I  699,  Bobd.  8   874 

PENAL  GODB. 

S5  168.  171  610 

f  205    416 

|i  239-277    789 

r263    197 

I  266   200,  205,  208,  209 

1 269    197 
277   205.  737 
384r  26.  880 
410   24.  126 
4ai   126 

S  672    610 

EEVI8ED  STATUTES. 
Fint  Bdiiion. 
Volotne  1. 
Ft  1,  ch.  18.  Ut.  8,  f  8. 
Amended  bj  iMvm  189?, 
p.  1828,  eb.  688.  I  20. . .  67 
Pt.  2,  ch.  1.  tit  6,  8  8. ...  852 

Yolame  2. 

Pt  2,  ch.  6,  Ut  1,  I  5. . . .  173 
Ft  2,  ch.  6,  tit  1, 1  42. . .  489 
Pt  2,  ch.  6,  Ut  1,  I  46; 

Amended  by  Lam  1866, 
*  p.  40.  ch.   646 

BIRDBEYB'S  RffiVIBED 
8TAT0TBS. 

Third  Edition. 
Yohune  8. 
Paf«  40ai>  1 17  646 

OITY  CHARTERS. 

Buffalo.  Laws  1891,  p. 
187,  ch.  106,  i  17,  eubd.  6. 
Amended  \a  Laws  1904, 
p.  88,  eh.  81.  Repealed 
bf  Laws  1904,  p.  1316, 
ch.  688,  i  4,  sabd.  8. ...  460 

Buffalo.  Laws  1881,  p.  130, 
ch.  106,  8  18   881 

Qreater  New  Yoi^.  Lawn 
1687,  p.  491,  «h.  378.  I 


1873.  Amended  hj  Laws 
1901,  p.  SS6,  cb.  466,  { 
1873    878 

Greater  New  Tork.  Laws 
1897,  p.  620,  flh.  878,  8 
1476   737 

Greater  New  York.  Laws 
1897,  p.  522.  ch.  37&  I 
1481  ......!  197 

Greater  New  York.  Laws 
1897,  p.  555,  cb.  378,  S 
1606    737 

Greater  New  York.  Laws  - 
1901,  >  27,  cb.  466,  8 
48,  anbd.  7   84 

Qteater  New  York.  Laws 
1901,  p.  28,  cb.  466,  8 
60   S06 

Greater  New  York^  Laws 
1901,  p.  60,  eh.  466,  I 
149  TTr...  610 

Greatnr  New  totk.  Laws 
1001«  p.  79,  ch.  466,  8 
206   666 

Greater  New  York.  Laws 
1901,  p.  122,  ch.  466,  8 
288   969 

Greatn  Nenr  York.  Laws 
1901,  p.  210,  ch.  466,  8 
473    864 

Greater  New  York.  Laws 
1001,  p.  823,  ch.  466.  8 
780   1099 

Greater  New  York.  Laws 
1901,  p.  686,  cb.  466,  8 
1373    373 

Greater  New  York.  Lawa 
1901,  p.  642,  cb.  466,  8 
1588    873 

New  Bocbelle.  Laws  1899, 
p.  163,  ch.  128,  8  33....  120 

Port  Jervifi.  Laws  1907,  p. 
2114,  di.  763   600 

PortJoiTis.  Laws  1907.  p. 
21SS,cb.  768,8  20   600 

Poushkecfpide.  Lam  1896, 
p.  521,  eh.  426,  I  182. .  .1066 

LAWS. 

1853,  p.  887,  ch.  463    67 

1860,  p.40,  cb.  22    645 

1877,  p.  646.  di.  466,  f  9. .  885 

1881,  p.  709,  ch.  631. 
Amended  by  Laws  1862, 

p.  620.  ch.  801  178 

18^.TS66.  di.  410, 1 14S8  716 

1882,  p.  «4,  cb.  «10,  I  

2007   787 

1882.  p.  513.  cb.  4ia  8 
2126.  Amended  by  Lawn 
1908,  p.  1177.  di.  618. .  726 

teSir  p.  618.  cfa.  410^  I  _ 
2126    726 

1883,  p.  100,  di.  118. 
Amended  byLaws  1884, 

p.  842,  cb.  281  688 
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1881.  p.  312,  ch.  281   683 

1884,  p.  418,  ch.  307  8:^ 

1884,  p.  460,  ch.  3S7,  S  6. .  823 

1885,  pp.  6B6,  U9»,  ch.  40fi, 

81  6,  7  350 

1887,  p.  819,  ch.  60»  596 

1887,  p.  937,  ch.  721   903 

1890,  p.  10U9,  ch.  564,  1  7. 

Amended  hy  Lawa  1897, 

p.  313,  ch.  384   823 

im,  p.  1071,  ch.  664.  S 

27  .V.  ...1080 

1890.  p.  1078.  ch.  661,  S  40. 

Amended  by  Laws  1002, 

>  1751,  ch.  601   823 

1^,  p.  1096,  ch.  665,  I 

89  .VT...  471 

1890,  p.  1108.  ch.  S65,  art 

4  .      .  .77.  266 

1880,  pp.  1113.  1114,  ch. 

666,  H  101,  104  471 

1890,  p.  1101.  ch.  568,  SS 
86.^  VT?... 1122 

1801.  p.  137,  ch.  105,  I  17, 
flubd.  6.  Amended  by 
Laws  1901,  p.  83.  dk  31. 
Repealed  hr  Kawi  1001^ 
p.  1316,  dh.  688.  f  41, 
subd.  3...;  460 

1891,  p.  139.  ch.  105.  S  18..  831 

1891,  p.  233,  ch.  105,  f 
468.  Amended  by  Laws 
1S98,  p.  106,  ch.  101,  I 
3r!7.....!v!  1008 

1892,  p.  58,  ch.  39.  Repeal- 
ed by  Laws  1896,  p.  795. 

ch.  908   212 

1892,  p.  620,  ch.  301  178 

181)2.  p.  1406,  ch.  676,  | 

104   106 

1892,  p.  1657.  ch.  681, 1.6..  3X8 
1892,  p.  1801,  ch.  6ffr.  S 

3     606 

1882.  p.  1806,  ch.  687.  i 

16  .:.  ;  821.  1103 

1892,  p.  1828.  ch.  688,  S 
20    67 

1802,  p.  1812,  dL  689. 
Amended  by  Laws  1895, 
pp.  221-224,  ch.  382,  H 
33^38   978 

1892.  p.  1012,  ch.  689,  8 

161   1080 

1892,  p.  1065,  ch.  690. 
Amended  by  Laws  1906. 

p.  773.  ch.  328    67 

1802,  pp.  2021.  2025,  di. 

690, 11233.  238  1017 

mS,  p.  317,  ch.  180,  8  11  635 
1898.   p.   1166,    ch.  537. 
Amended  by  Laws  1804, 

p.  1307.  ch,  667   003 

18»3.  p.  1436.  ch.  638   230 

1804,  p.  1307.  ch.  567  803 

1895^^^221-224,  ch,  382,  ^ 

1886,  p.  47,' ch.*  112,'  's' 2. '. '.  749 
1896,  p.  67,  ch.   112.  i 

16  486,  788 

1896,  p.  73.  eh.  112, 1  SI. .  749 


1^  p.  521,  ch.  426, 

1896,  D.  '565Vch.*e47.*  si, 
33,  86   110 

1896,  p.  680,  ch.  S17,  U 
131,  133   46 

1896,  p.  604,  ch.  617,  I 
232    487 

1896,  p.  796,  ch.  908    242 

1886.  p.  8^  ch.  908, 1  220. 
Amended  by  Lawa  1897, 

p.  160.  ch.  284   926 

1^  p.  860.  ch.  908,  8  221. 
Amended  W  Laws  1906, 
p.  829,  ch.  368,  8  221. .  164 

\m,  p.  150,  ch.  281   926 

1807,  p.  810,  ch.  383   828 

1807,  p.  313.  ch.  381   823 

ISOr,  p.  338i  ch.  418.  i  4. .  861 

1887,  p.  414,  ehr£l4,  H 
146,141  606 

1807,  p.  467,  ch.  416,  f  18  61 
1887,  p.  480.  cb.  415,  %  81. 

Amended  by  Laws  1906. 

p.  927,  ch.  866,  8  1   806 

IfflT,  p.  491,  ch.  378,  I 

1373.   Amended  by  Laws 

1901,  p.  686.  ch.  466   878 

1887.  p.  607,  ch.  417,  12..  110 
1807,  p.  500,  ch.  417,  f  7. .  487 

1897,  pp.  515,  516,  ch.  418, 

88  2:3...!;  718,  &L6 

1897,  p.  518.  ch.  418,  J  9. .  882 
1807.  p.  620,  ch.  878,  8   

1476    787 

1807,  pp.  620,  622,  ch.  418,  _ 

88  12;  17  862 

1897,  p.  622,  ch.  878.  J   

1481   197,  787 

1897,  p.  625,  ch.  418,  8  22..  816 

1897,  p.  555,  ch.  378,  | 
1608    737 

18!>7,  p.  rr7,  ch.  012,  5  .54..  42 
1807,  p.  732,  ch.  612,  f  97.  .1042 
18W,  p.  741,  ch.  612,  88 
174, 176,  life   881 

1898,  p.  196.  ch.  101,  8  3.  .1008 

1888,  p.  1120,  ch.  422.  8  1- 
Amended  by  Laws  1901, 

p.  1002.  ch.  302   181 

1809,  p.  162,  cb.  128    583 

1809,  p.  163,  ch.  128.  8  33. .  120 
18!>9,   p.   258,  cb.   128,  8 

254    683 

1899,  p.  809,  ch.  370,  |  21. 
Amended  by  Laws  1904, 

p.  1691,  ch.  697   848 

1899,  p.  968,  ch.  473  1051 

1899,  p.  1515,  ch.  690   823 

1900.  p.  24.  ch.  20,  8  0. 
Amended  by  Laws  1901, 

p.  mi.  ch.  646   212 

1900,  p.  26.  ch.  20,  8  16. 
Amended  by  Laws  1906, 

p.  690,  ch.  310  212 

1900,  p.  48.  ch.  20.  8  140, 
subd.  8.  Amended  by 
Laws  l&M.  p.  1407,  ch.  _ 

680    212 

1900.  P- 1117.  449....  848 
1900.  p.  1624,  ch.  762   268 


1901,  p.  27,  dL  166.  I  49. 

subd.  7   « 

1001,  p.  28,  ch.  466,  8  50. .  3(£ 
1901,  p.  60.  ch.  466,  8  119..  510 
1901.  p.  70,  ch.  460,  9  205..  555 

1001,  p.  122,  ch.  466.  ) 
2^   968 

1901,  p.  210,  Ch.  466,  8 
173    361 

1901.  p.  S28,  ch.  466,  8,^ 
780  IflW 

1901,  p.  .6W;         408.  8  _ 
1378   SB 

1801.  p.  612,  ch.  466,  8 
1558    -  3^3 

1901,  p.  813.  ch.  884  l<n» 

1901,  p.  10^  ch.  362....  HQ 
1901,  p.  1341,  di.  646....  ^ 
1901,  p.  1362,  ch.  355.  ...ion 

1901,  p.  1466.  ch-  602,  8  5. 
Amended  by  Lam  1901 
>  1147,  ch.  458   801 

1902,  p.  64.  ch.  35  

1902.  p.  1496,  ch-  680,  I 

20  .....7r;..T.  1:; 

1902,  pp.  1488.  1602.  dL 

680,1V27.  %  87   » 

1902,  p.  1667,  dL  680k  8 

^   595 

1902,  p.  1660,  ch.  580,  8 

211   fiO 

1902,  p.  1661,  ch.  680,  8  _ 

248  r.  1063 

1902,  p.  1663.  .d»:  580,  I  ^ 

256   »• 

1^  i,  16fl&.  ^  680. 

1902,  pi.* 'im>'.  iski',  ch.  _ 

680.  H  317,  818  9iO 

1002.  p.  1748,  ch.  800.  .140,  4^ 
1902.  p.  1748,  ch.  600,  1  1 . .  1» 
1902.  p.  XWa,  ch.  600,  f 

3! . . . . .  ,T/. . . .  .10.  61.  6M 

1902.  p.  1761,  ch.  601....  83 

1802,  p.  1776,  ch.  60$.  8  2. 
Amended  by  Laws  1907, 

p.  1706,  ch.  732  TO 

IftOS,  p.  437,  di.  184.  I  _ 
70   W 

1903.  p.  1177,  ch.  613....  7» 
1801,  p.  83,  ch.  31  4oC 

1904.  p.  1147.  ch.  468. ...  801 
1904.  p.  1816,  ch.  638,  !  „ 

4.  BU^d.  3.7.  450 

1901,  p.  1407,  di.  680....  212 
1901.  p.  1601,  ch.  697. .. . 
1906.  p.  690,  dj.  319....  212 
1006,  pp.  828,  829,  ch.  368. 

88  m  221  15* 

1006,  p.  2116.  ch.  717. . . .  »8 

1900.  p.  773.  ch.  326   6^ 

10^  p.  787.  ch.  326,  8  ^ 

1906,  pV927Vch.'3CtJ.'  iW.  »<> 
1006,  p.  1147,  ch.  6.32  5« 

1907,  p.  889.  ch.  129   823 

1907,  pp.  903.  811.  ch.  429.  ,„ 

88  2S;  38  IIM 

1907,. p,  2114.  <A.  7M....  500 
1907,  768,  8^ 
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STAY. 

Of  ^wceedlngi  in  general,  see  "Actton,"  |  8. 
Puidins  appeal,  tea  "Appeal,"  {  4, 

STIPULATIONS. 

Under  a  decree  giving  plaintiff  the  right  to 
have  a  money  jadsment  against  defendant,  an- 
less  the  latter  deuver  a  certain  stock  within 
30  days,  and  a  atipnlation  whereby  execution 
was  stayed  ontil  declBion  by  the  Court  of  Ap- 
peals, a  money  Judgment  entered  30  days  after 
affirmance  held  proper ;  the  stipulation  not 
meanliiff  80  days  from  the  time  tiie  proceeding 
were  rMnitted^Treadwell  t.  Clark  (Snp.)  780. 

*Id  an  action  aniost  a  bank  by  a  depoaltor  to 
recover  money  which  he  claims  should  stand 
to  his  credit,  the  court  held  to  have  improperly 
received  and  considered  an  affidavit  of  one  not 
called  as  a  witness  going  beyond  the  contem- 
plation of  a  st^lation^LeTliw  t.  Fonrteenth 
Street  Bank  (Sup.)  1000 

STOCK. 

Corporate  stock,  see  "Corporations."  ii  1,  8. 
Of  unincorporated  assodaliQns,  see  "Joint-Stock 
Companies." 

STOCKHOLDERS. 

Of  corporations,  see  'XJorporations,**  |  4. 
Of   onincorporated   aasodaUras,   see  "Joint- 
Stock  Companies." 

STORAGE. 

See  "Warehousemen." 

STREET  RAILROADS. 

See  "Bailroads." 

Carriage  of  passenger,  see  "CarriersL" 
Franchise  to  operate  in  city  streets,  see  "Mu- 
nicipal Corporations,"  I  9. 
Bight  of  action  by  infant  for  injuries  to  prop- 
erty caused  by  construction  of,  see  "Infants," 
I  2. 

I  1.   B«cnl*tion  aad  overation. 

*Right  of  way  of  a  street  car  on  the  car 
tracks  Md,  under  certain  circumstances,  not 
paramount  to  the  right  of  a  wagon  rightfully 
driven  on  the  track,  and  which  could  not  rea- 
sonably leave  It.— Dietrich  v.  Brooklyn  Heights 
B.  Co.  (Sup.)  168. 

*In  an  action  by  plaintiff  for  Injnries  caused 
in  being  struck  by  defendant's  street  car,  evi- 
dence  examined,  and  held  snffldent  to  carry  the 
case  to  the  jnir*— Felngold  v.  Mew  York  City 
By.  Co.  (Sop.)  GOO. 

*In  an  action  for  Injuries  to  a  hone  and 
carriage  In  a  collision  with  a  street  car,  the 
qnestion  whethu  the  motorman  acted  within 


the  scope  of  his  employment  held  for  the  jury.— 
Ahrens  v.  Union  By.  Co.  (Sap.)  S90. 

Where  a  trsTeler's  attempt  to  cross  a  street 
with  a  car  approaching  becmnea  apparent,  the 
duty  of  the  operators  of  the  car  to  ezerdse  care 
attaches.— Frank  J,  Lennon  Co.  t.  New  York 

City  Ry.  Co,  (Sup.)  995. 

A  traveler  making  use  of  a  street  with  re- 
liance on  the  observance  of  ordinary  care  by 
operators  of  an  approaching  car  hM  not  n^i- 
Kent.— Frank  J.  IJennon  Co.  t.  Hew  York  City 

By.  Co.  (Sup.)  99S. 

An  instruction  in  an  action  for  injuries  from 
being  strnck  by  a  car  while  crossing  street  car 
tracks  held  emmeoiis.— Porcell  t.  Uuob  By.  Co. 

(Sup.)  10G8, 


STREETS. 


Sw  "Hi^waye"; 


*^iinldpal  Ckirpotations,*' 


SUBMISSION  OF  CONTROVERSY. 

A  stipniation  that  a  wife  obtained  an  abso- 
lute divorce  from  her  husband,  and  that  there- 
after he  was  married  to  another  person  and  is 
now  the  tatter's  lawful  husband,  should  be  ac- 
cepted as  proof  of  the  latter  fact,  though  #ach 
fact  is  a  conclusion,  since  such  second  marriage 
conld  have  taken  place  lawfully  without  the 
state.— Pelton  t.  Mac?  (8m>>)  718. 

SUBROGATION. 

A  life  tenant  of  land  held  entitled,  on  paying 
a  mortgage  thereon,  to  be  subrogated  to  the 
rights  of  the  mortgagee.— Bonhoff  v.  Wiehorst 
(Sup.)  437. 

A  life  tenant  of  mortgaged  property  making 
payments  on  the  mortgage  held  entitled  to  keep 
the  mortgage  alive  for  protection  of  her  rights 
and  interest,  as  against  the  remaindermen  — 
Bonhoff  V.  Wiehorst  (Sup.)  437. 

A  life  tenant  of  mortgaged  proper^  payiv 
off  the  mortgage  for  the  protection  w  her  life 
estete,  held  entitled  to  recover  of  the  remaiader- 


men  only  the  principal  sum  advanced  by  her.— 
Bonhoff  V.  Wiehorst  (Sup.)  437. 

SUBSCRIPTIONS. 

To  corporate  stock,  see  "Oorporations,"  i  3. 


SUIT. 


See  "Action." 


SUMMARY  PROCEEDINGS. 

Recovery  of  possession  by  landlard,  see  **Iiaad- 
lord  and  Tenant,"  I  6. 


SUMMONS. 


See  "ProcesB."' 
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SUNDAY. 


Brery  performer  at  an  entertainment  of  the 
stage  on  Banday  is  guUty  of  a  misdemeanor, 
punisbable  bj  fine  and  imprisonment  under  Fen. 
Code.  I  impoaing  a  pnnislunent  for  Sabbath 
breaking.— In  re  Hnmmerttein  (Snp.)  197. 

*A  contract  of  emplo^ent  by  an  siitor  to  per- 
form and  render  services  on  Sunday  is  aDso> 
lutely  void  under  Pen.  Code,  S  263.— In  k 
Hammentein  (Sap.)  197. 

Greater  New  York  Charter,  Laws  1807,  p.  522, 
a  37S,  $  1481,  held  to  prohibit  all  performances 
of  any  character  in  aplace  of  public  amusement 
on  Sunday.— In  re  Hammerstein  (Sup.)  197. 

*The  Legislature  lias  power  to  regulate  the  ob- 
servance of  the  Sabbath,  and  prevent  its  dese- 
cration to  protect  the  moral  and  physical  well- 
being  of  the  people,  and  pceHrve  the  peace, 
quiet,  and  good  order  of  aoelety. — In  re  Hammer- 
stein (Sup!)  197. 

*A1I  contracts  relating  to  private  bnsioess  not 
prohibited  on  Sunday,  if  made  on  Sunday,  are 
valid.— Eden  Masee  Americau  Go.  v.  Bingham 
(Sup.)  300. 

All  acta  not  otherwise  unlawful,  and  not  tor- 
bidden  by  statute,  may  be  lawfully  performed  on 
Sunday.— Kden  Musee  American  Co.  v,  Bingham 
(Sup.)  200. 

Ehdiibition  of  paintings,  statuary,  wax  figures, 
plaster  groupings,  and  curios,  unaccompanied  by 
any  musical  or  stage  entertainment,  on  Sunday, 
did  not  constitute  a  violadon  of  Fen.  Code.  | 
265.— Eden  Musee  American  Go.  v.  Binghiun 
(Sup.)  200. 

That  a  moving  picture  show  on  Sunday  did 
not  constitute  a  violation  of  Pen.  Code,  S  266, 
held  not  to  deprive  the  police  of  the  right  to 
supprcBS  the  exhibition  of  idctorBa  of  an  in- 
decent character  tendinr  In  any  way  to  corrupt 
morals.- Keith  &  Proctor  Amusement  Co.  v. 
Bingham  (Sup.)  20S. 

Pen.  Code,  §  265,  construed  in  connection  with 
section  277,  held  not  to  prohibit  a  combination 
lacture  and  moving  picture  show  accompanied 
by  muaic  in  a  theater  on  Sunday. — Keith  ft 
Proctor  Amusement  Oo.  v.  Bingham  (SupO  205. 

Exhibition  of  atereopticon  pictures  and  musi- 
cal slot  machines  on  Sunday  held  not  a  violation 
of  Pen.  Code.  8  265.  prohibiting  shows  on 
Sunday.— People  v.  Flynn  (Sup.)  208. 

Exhibition  of  pictures  by  means  of  etereopti- 
cons  on  Sunday  held  not  a  violation  of  Pen. 
Code,  S  ^.— People. V.  Lynch  (Sup.)  209. 

Under  Fen.  Code,  |«  259-277,  the  doing  of 
any  act  on  Sunday  is  prohibited  when  the 
Legislature  deems  tut  sach  act  is  an  interrap- 
tiou  of  the  repose  and  religions  liberty  of  the 
community.'— United  Vaudeville  Co.  v.  Zeller 
(Sup.)  789. 

•Under  Pen.  Code,  §B  239-277,  prohibiting 
labor,  etc.,  on  Sunday,  a  moving  picture  show 
may  not  lawfully  open  on  Sunday.— United 
Vaudeville  Co.  t.  Zdler  (Sup.)  789. 


SUPPLEMENTAL  PLEADING. 

See  "Pleading,"  |  6. 

SUPPLEMENTARY  PROCEEDINGS. 

See  ''Bxecutian."  |  1. 

SUPREME  COURTS. 

See  "Courts,"  |  8. 

SURETYSHIP. 

See  "Principal  and  Snretr." 

SURPRISE 

Ground  for  new  trial,  see  "Nev  OMal,**  1 1. 

SURROGATES'  COURTS. 

Appointment  of  executor  or  adminletntor,  to 
"£ixecutor8  and  Administrators,"  1  2. 

Probate  of  will   gee  "Wills,"  |  4. 

Settlement  of  adminiatrator'a  aeconati  seo  "£1- 
ecnton  end  Adminiatraton,"  i  S. 

SURVIVORSHIP. 

Evidence,  see  "Death,"  |  1. 

SUSPENSION. 

Of  municipal  empU^r^  see  "Mnnldpal  Oorpon- 
tlons,"  I  4. 

SWINDLING. 

See  "False  Pretenaaa." 

TAXATION. 

Action  by  taxpayer  against  countr  to  recom 
public  fund*  Ulesalv  extended,  see  "Corn- 
ties,"  S  1. 

Adverse  possession  under  tax  lease,  see  "Ad- 
verse Possession."  |  1. 

Occapatlon  or  privily  tax,  see  "Licenses,"  { 1- 

Payment  by  tenant  in  oonunon,  see  "Tomikt 
in  Common,"  {  1. 

Repeal  of  statutes,  see  '^Statutes,"  |  1. 

9  1.    S»le  af  ImmA  for  MMspagnaemt  tf 

*LawB  1892,  p.  38,  c.  39,  providing  for  th' 
sale  of  lands  for  unpaid  taxes  in  Broome  coun- 
ty, held  repealed  by  Gen.  Tax  Law,  Laws  189<l 
p.  795.  c.  908,  as  amended,  so  that  a  sale  of 
land  for  taxea  of  1900  under  the  act  of  iSS^- 
was  void.— In  re  Mclntyre  (Sup.)  242. 

i  9.   KedevLptlom  from  tax  sale. 

An  inchoate  right  of  dower  held  not  to  p^f 
a  wife  the  right  to  redeem  land  sold  for  Uxe» 
within  Laws  188S,  s.  689,  c  405,  |  T,r-Il«sea- 
blam  V.  BiSNibexg  (Sup.)  860l 
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f  3.  Tu  tlUea. 

*An  order  of  the  county  judge  vestinjt  the  title 
to  land  in  Broome  county  sold  for  taxes  of  ISOO. 
under  Laws  1892,  p.  58.  c.  39.  in  the  purchaser, 
held  a  nullity  because  of  the  repeal  of  euch  act 
by  lAWS  1S)6.  p.  788,  c.  908,  though  the  orig- 
inal owners  consulted. — In  re  Hclntyre  (Sup.) 
242. 

Where  certain  tax  leases  showed  on  their  face 
that  the  statute  authorising  thefr  execution  h?d 
not  been  complied  with,  ttiey  were  void. — Ober- 
meyer  v.  Behn  (Sup.)  280. 

•Under  Laws  1886.  p.  688,  c.  405,  2  Q.  a  tax 
deed  held  properly  delivered  to  the  sole  deyiaee 
of  the  purchaser's  Mtat&— BoMnblum  T.  Eiseur 
berg  (^p.)  350. 

S  4.    Lesaor,  inherUyuMO,  ami  iraarfev 
tezes. 

•Under  Laws  1896.  p.  868.  c.  908,  «  221,  as 
amended  by  Laws  1905.  p.  829,  c  36&  fi  221, 
both  parents  must  have  been  deceased  when  the 
relationship  of  another  as  a  parent  commenced 
to  entitle  one  to  the  exemption  from  the  trans- 
fer tax  or  to  the  rate  of  tax  of  1  per  cent,  ta- 
stead  of  5  per  cent,  as  imposed  by  Laws  1905. 
p.  828,  c.  8^  I  220.— In  re  Haider's  Estate 
(Sup,)  164. 

•Certain  property  ReW  not  snbiect  to  Transfer 
Tax  Laws  1^  P.  868,  c.^  608.  5  220,  as 
amended  by  Laws  1897.  >  160,  c  284.  Code 
Ot.  Proc.  SS  2701,  269fc— In  n  Orosroior'B 
Estate  (Sap.)  926. 

TELEGRAPHS  AND  TELEPHONES. 

Action  for  injuries  to  serrant  of  telephone  com- 
pany, see  "Master  and  Serrant,"  8  10. 

TENANCY  IN  COMMON. 

See  "Joint  Tenancy." 

Co-tenants  of  vessel,  see  "Shipping,"  8  1- 

I  1.  Mvtnal  rights,  duties,  and  liabili- 
ties of  eo-toamnts. 

•While  a  tenant  in  common  is  In  possession 
of  r^  property  owned  in  common,  be  cannot  be 
charged  with  rent,  hot  must  pay  taxes  and  ordi- 
nary repairs.— Cole  v.  Cole  (Sup.)  124. 

'Where  a  tenant  in  common  pays  taxes  on  a 
void  assessment  of  the  common  property,  held, 
that  the  co-tenants  are  not  liable  for  any  part 
of  iL-CoIe  T.  Cole  (Snp.)  124. 

•In  the  absence  of  an  agreement,  one  tenant 
in  common  is  not  entitled  to  compensation  for 
collecting  rents  belonging  to  himself  and  his  co- 
tenants.— Cole  r.  Cola  (SnpO  124. 

TENDER. 

The  right  of  legatees  to  receive  from  an  ex- 
ecutrix the  proceeds  of  a  check  made,  but  not 
delivered,  by  her  testator,  held  not  affected  by 
fhe  fact  that  it  had  been  tendered  to  the  lega- 
tees in  court  with  a  consent  to  an  adjournment 
until  it  was  honored,  and  the  tender  was  re- 
foMd.— In  f  Collyer  (Sup.)  600. 


TERMINATION. 

Of  trust,  see  "Trusts,"  {  1. 

TERMS. 

Of  leases,  see  "Landlord  and  Tenant,"  |  2. 

TESTAMENT. 


See  "Wilte." 


TESTAMENTARY  CAPACITY. 

See  "WIUb,"  i  2. 

TESTAMENTARY  POWERS. 

Creation,  see  "Wills,"  f  6w 

Restrictions  on  power  to  devise  or  beQneath, 

see  "Willst"  8  1- 

THEATERS  AND  SHOWS. 

Prohibition  to  preveot  Justice  from  nantiiw 
revocation  of  tiieatrical  license,  see  "PnAiu- 
tion,"  I  1. 

Though,  as  to  criminal  prosecutions.  Pen. 
Code,  8  277.  repealed  New  York  Charter,  Lews 
1807,  p.  522,  c.  378,  {  1481.  by  Charter,  f 
1008  (page  ."iSS),  made  a  cimtinuatlon  of  New 
York  Consolidation  Act  1882,  §  2007.  Laws 
1882,  p.  484,  c.  410,  held  it  does  not  repeal  it  m> 
as  to  defeat  a  forfeiture  of  a  theatrical  license 
under  Charter,  I  1476  <pace  G20).— People  v. 
O'Gorman  (Sup.)  737. 


See  "Larceny.* 


THEFT. 


TIME. 


For  particular  actM  in  or  incidental  to  /udfofol 

proceedings. 

Motion  for  secori^  for  costs,  see  "Costs,"  I  1. 
Opening  defanlt  jn^^ent,  see  "Jadgment,'*  t  2, 
Taking  appeal,  see  "Appeal,"  |  3, 

For  particular  aett  not  judietai. 
Appraisal  of  corporate  stock,  see  "Gorpora- 

trona,"|4. 

Bedemptitm  from  mortgage,  see  "Mortgages," 
S  6. 

TITLE 

Color  of  title,  see  "Adverse  Possession." 
Removal  of  cloud,  see  "Quietiog  Title." 
Sufficiency  of  title  of  vendor  of  land,  see  "Ven- 
dor and  Purchaser,"  8  3. 
Tax  titles,  see  "Taxation,"  t  3. 

Particular  species  of  property  or  rightt. 
See  "Shipping,"  8  1. 
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TORTS. 


LtabHiUeB  of  pmtieylar  dauea  of  panoM. 
See  "Mtmicipal  Oorporatloiu,''  ||  10-18. 
OhildreD,  aea  "Parent  and  Child." 
Bbiploj«a,  Me  "Master  and  Servant,"  {  12. 

ParMotflar  tort$. 
See  "ABsaalt  and  Battery."  I  1;  "Falee  Im- 
prisonmpnt."  «  1;  "Fraud":  "Ubet  and  Slan- 
der"; "Malicious  Prosecution";  "Negligence"; 
"TreapasBT';  "Trover  and  CooTenion.*'^ 

RoBieiiet  for  torta. 
SftB^"Arreat,''  |  1;  "Trover  and  Oonvenion^'* 

Determination  end  distribution  of  cause  on  ap- 
peal, see  "Appeal,"  g  8. 

Measure  of  damages,  see  "DamageR,"  |  2. 

Waiver  of  action  for  breach  of  contract  to  me 
in  tort,  see  "Actioii,"  6  1. 


See  "Counties"; 


TOWNS. 

"Monldpal  GorporationB.*' 


TRADE-MARKS  AND  TRADE-NAMES. 

I  1.  Marka  and  nauei  stthjeeta  of  own- 
flrsUp. 

*Tbe  right  to  a  name  used  by  persons  In  their 
calling  is  similar  to  the  right  to  the  use  of  a 
trade-mark,  which  right  equity  will  not  pro* 
tect  where  the  name  or  phrase  claimed  as  such 

is  intended  and  calculated  to  deceive  the  pub- 
lic—Fay V.  Lambourne  (Sup.)  874 

'Persons  engaced  in  deceiving  the  public  by 
pretending  to  tell  fortunes  held  to  have  no  prop- 
erty right  in  a  name  or  appellation  assumed  in 
thur  business  whldk  a  court  of  eaaity  will  pro- 
tect.—Ffty  T.  Lambourne  (Sup.)  874. 

TRADE  UNIONS. 

Negotiations  between  organisation  of  employ- 
Mra  and  trade-union  held  not  to  constitute  an 
agreement  between  the  two. — Fell  v.  Berry 
(Sup.)  660. 

Agreement  between  committees  representing 
central  organisation  of  employers  and  a  like 
committee  of  a  central  union  neld  not  ratified 
by  a  aubordlnate  union.— Fell  v.  Berry  (Bup.) 


TRAFFIC  CONTRACTS. 

Between  rallroada.  see  "Rallroada,"  |  2. 

TRANSFERS. 

Street  car  transfers,  see  "Carriers.*'  ||  1,  S,  8. 

TRANSFER  TAX. 

See  "Taxation,"  1  4. 


TRANSITORY  ACTIONS. 

Bee  ••Yenae."  f  1. 

TRESPASS. 

By  animals,  see  "Animals." 
To  the  person,  see  "Assault  and  Battery,*' 
"False  Imprisonment.** 

I  1. 


f  1: 


Aota  oonatltittliic  tvespaaa  amd 
biUty  tkeref  or. 

In  an  action  for  lojuriea  to  a  steam  eondnlt 
In  a  street  by  the  snbsldenoe  or  vibratfoit  of  the 
earth  owing  to  the  driving  of  eotaln  irfliog. 
plaintiff  held  not  entitled  to  recover  on  the 
theory  of  trespass  without  negligence. — New 
York  Steam  Co.  v.  Foundation  Go.  (Sup.)  Si. 

In  the  absence  of  negligence,  there  is  no  lia- 
bility for  eousequential  damages  inddentally  re- 
sulting from  vibrations  of  the  earth  or  air  eana- 
ed  by  the  construction  of  a  lawful  impBoremest 
either  In  a  pabllc  street  or  upon  private  prop- 
erty.—New  York  Steam  Oo.  t.  Foundatlim  Go. 
(Sup.)  84. 


TRESPASS  TO  TRY  TITLE. 


See  "Ejectment." 


TRIAL 


See  "New  Trial**;  "Beference**;  "Witnei 
Construction  of  contract  as  qnestlon  tvr  court 
or  iary,  see  ''Contracta,"  I  2. 

Pfoceedingt  incident  to  trialt. 
Assessment  of  damages,  see  "Damages,**  |  4. 
Ehtry  of  judgment  after  trial  of  issues,  see 

"Judgment,"  {  a 
Place  of  trial,  see  Tenu^**  |  2. 

Trial  of  acHon*      or  agaiiut  pmrUeular  eloaaes 
of  pertona. 

See  "Carriers."  fiS  8.  6;  "Corporations,*'  {  S; 

"Street  Bailroads,**  «  1. 
Partners,  see  "Partnerahlp,"  |  8. 

Trial  of  particular  oivil  action*  or  proceedinffOm 

See  "Divorce,"  {  1;  "Negligence,"  i  4. 

Contempt  proceedings,  see  "Contempt,"  |  2. 

For  breach  of  contract,  see  "Contracts,"  H  5, 
6:  "Sales,"  {  7. 

For  breach  of  contract  with  dty,  see  "Munici- 
pal Corporations,"  fi  7. 

For  breach  of  warranty,  see  "Sales,"  {  7. 

For  broker's  commissions,  see  "&«kers.'*  |  3. 

For  death  of  servant,  see  "Master  and  Serr- 
ant,"  fi  11. 

For  death  or  Injuries  caused  by  negligence  of 
servant,  see  "Biaster  and  Servant,"  I  12. 

Foreclosure  sults^  see  "MortgagM,"  I  4. 

For  electricity  furnished,  see  '^eetricity.** 

For  Injuries  from  defects  or  obstructions  in 
streets,  see  "Municipal  Corporations."  %  12. 

For  loss  of  or  injuries  to  shipment,  see  "Car- 
riers," }  3. 


*P*lat  aanotated.  See  ayllalnu. 
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For  penraal  injariM,  ko  "Carriers,"  i  6: 
"Blectricltj^l'*MiinicipBi  CorporatloiiB,"  i 
18;  "Street  BaUroads,"  i  1. 

Trial  of  criminal  pro»ecvtion$. 
See  'Criminal  Law."  1  2;  "Homicide,"  |  3. 

f  1.  ReeeptloH  of  nldenee. 

Esther  party  may  move  to  etrike  an  Irreepon- 
sive  answer.— Kramer  y.  Haider  Storage  ware- 
honse  Co.  (Snp.)  1. 

*Wbere  a  ruling  is  made  ae  to  the  admlB^bU- 
ity  of  certain  evideDce,  and  an  exception  la 
taken  thereto,  no  right  la  waived  by  failing  to 
make  farther  objections  to  admission  of  evidence 
of  the  same  character.— In  re  Manhattan  Bridge 
No.  8  in  Cit7  of  New  York  (Sap.)  866. 

*An  objection  to  evidence  coming  under  the 
same  roling  as  previously  admitted  evidence  ob- 
jected  to  by  the  party  is  neither  orderly  nor 
proper.— Oaccia  v.  Isecke  (Snp.)  542. 

I  jl.  jLTKomeiits  mmA  eomdvot  of  ooiinael. 

Remaik  of  counsel  held  reversible  error.— 
dereland  t.  New  Ywk  &  Q.  C.  Ry.  Go.  (Sup.) 
362. 

I  3.  TaUnc  ease  or  qneatiom  from  Jwy. 

*Tbe  fact  that  nncontradlcted  testimony  was 
hy  hiterested  parties  Mid  not  to  require  its  sub- 
mission to  the  jni7.— Bfaher  v.  Benedict  (SupO 
228. 

*In  an  action  for  the  consideration  of  ft  mort- 
gage, the  direction  of  a  verdict  for  plaintiff  for 
any  part  thereof  held  error.— Hayne  v.  Van 
Bppe  (Snp.)  2m 

•On  a  motion  to  dismiss  on  plaintiffs  evi- 
dence, it  is  entitled,  not  only  to  belief,  but  to 
all  favoiaUa  Inferences  that  can  reasonably  be 
drawn  therefrom.— Konigsberg  t.  Davis  (Sap.) 
COS. 

*Tlioagh  plaintiff  failed  to  prove  his  case, 
it  was  error  to  direct  a  verdict  for  defendant 
where  the  evidence  was  insufficient  to  justify 
such  verdict.  Under  such  circumstances,  the 
court  should  have  dismissed  the  complaint. — 
Rothcnberg  v.  Rosenberg  (Sup.)  678- 

*Questions  of  fact  and  the  credibility  of  wit- 
nesses are  for  the  jmry  to  determine. — Oelder- 
man  T.  Curtis  (Sup.)  681. 

*0n  motion  for  a  nonsuit,  the  evidence  must 
be  taken  favoraUy  to  i^intift— Berlin  T.  Weir 
(Snp.)  1068. 

*Facts  AeM  to  show  defendant  entitled  to 
Jadgment  on  the  merits,  and  not  a  nonsuits — 
Berlin  v.  Weir  (Sup.)  1(>68. 

*Where  plaintiff  sued  (or  injuries,  and  failed 
to  connect  defendant  therewith,  a  motion  to  dis- 
miss should  be  grBnted.>-PTcqpeglia  t.  Beam 
<8np.)  1072. 

The  procurement  of  a  certificate  of  com- 
pliance wlUi  rsQuirements  of  law  by  a  foreign 
vurporation,  reqnired  by  General  Corporation 
Law,  Laws  1^.  p.  180C.  c.  687.  1  IS,  held 
a  condition  precedent  to  its  bringing  an  action 
on  a  contract  made  in  the  state,  and.  on  fail- 
are  to  prove  it,  defendants  are  entitled  to  a 
dismissal  at  close  of  pIsintiiTs  case,  or  the 
direction  o£  a  verdict  at  the  close  of  the  whole 


case.— Pittsburgh  Plate  Glass  Co.  T.  Tavitch 
(Sop.)  1108. 

I  4.  lastrnotloiui  to  jmrj- 

*A&  instmctJon  upon  a  point  not  alleged  or 
proved  held  error.— Smith  t.  Green  Fuel  Eoono- 
mizer  Co^  of  Bfatteawan  (Sup.)  45. 

•Where  a  case  is  submitted  to  the  jury  on 
theories  as  to  the  cause  of  action  insamclently 
pleaded  or  not  pleaded  at  ail.  a  jadgment  for 
plaintiff  will  be  reversed.— Bockmore  v.  Kramer 
(Sup.)  608. 

A  conrt's  erroneous  charge  JuU  not  cured  by 
the  judge's  subsequent  remark  to  counsel. — Hom- 
berg  V.  Tiffany  Studios  (Snp.)  575. 

*In  an  action  for  personal  Injuries,  error  in 
instruction  held  not  cured  by  subsequent  instruc- 
tions.—Draper  V.  luterborough  Bapid  Transit 
Co.  (Sup.)  686.  »- 

*In  a  suit  cm  a  note,  an  instructiOD  Md  er- 
roneous, not  being  applicable  to  Hio  case.— Sil- 
leck  V.  Robinson  (Sopo  999. 

*Where  the  conrt  chargee  the  Jury  on  a  ques- 
tion of  law,  and  there  is  no  exception  taken, 
the  proposition  laid  down  becomes  the  law 
of  the  case  by  aoaniescoica.— Qlllan  t.  (yLarrT 
(Sup.)  1024. 

I  S.   WaiTor  aiid  eorraetton  of  Imgn- 
Isrlties  mmd  onors. 

*Where  Impro[>er  testimony  is  admitted,  the 
error  Is  not  waived  by  an  attempt  to  meet  it. 
and  make  a  case  undtf  snch  ruling. — In  re  Man- 
hattan Bridge  No.  8  In  CBty  of  New  Tork  (Snp.) 
366. 

*Where,  during  tiie  argument,  defendant's 
counsel  several  timn  stated  that  the  case  was 
one  for  the  jury,  the  omission  to  repeat  that 
statement  after  the  rnling  was  made  was  not 
a  waiver  of  the  right  to  take  a  verdict.— Bame- 
wlts  V.  Jonest  (Sop.)  997. 

TROVER  AND  CONVERSION. 

{  1.  Aetions. 

Qvideuce  of  value  of  goods  held  Insafflclent  to 
sustain  the  verdict  in  an  action  for  conversion. 
—Kramer  t.  Haeger  Storage  Warehonas  Os. 
(Snp.)  1. 

TRUST  COMPANIES. 

Bee  "Banks  and  Banktug,"  I  4. 

TRUSTEE  PROCESS. 

See  "Oamishment" 

TRUSTS. 

Combination  to  monopoUae  trade,  see  "Mo- 
nopolies." i  1, 

Conveyances  in  trost  for  creditors,  see  "Aa- 
signmentB  for  Benefit  of  Creditora" 

Creation  by  will,  see  "WUIs,"  f  6. 

Truat  deeds,  see  "Mortgages." 
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I  1.   OMAtioB.  exlsteaoe,  muA  nUdUr* 

A  wife's  divorce  and  her  hoBband's  BHbMqncnt 
marriage  to  a  third  party  held  not  to  determine 
a  trust  in  her  favor,  and  expresslr  created  to 
last  daring  the  life  of  her  hoBbano.— Pelton  t. 
Macy  (Sup.)  718. 

*Where,  through  the  influence  of  a  confideU' 
tial  relation,  a  person  acquires  title  to  property 
or  obtains  an  unconscious  advantase  of  another, 
courts  will  impress  such  pnKterty  with  a  trust 
which  will  be  enforced,  unafEected  by  the  stat- 
ute of  frandB.— Sloan  t.  Macartney  (Sup.)  840. 

*In  an  action  between  beira  to  impresB  cer- 
tain real  estate  conveyed  to  defendant  with  a 
trost  in  favor  of  plaintiffs,  evidence  examined, 
and  AeM  Insufficieut  to  show  a  parol  agreement 
bf  defendant  to  hold  the  property  and  reconvey 
to  grantor.— Sloan  v.  Macartney  (Sup.)  840. 

*Where  a  deed  gives  an  absolute  title  to  the 
grantee  of  property,  a  trust  will  not  be  impoued 
thereon  without  dear  proof  showing  a  beneficial 
interest  in  another,  as  well  as  its  nature*  char* 
acter,  and  extent.— Stoan  v.  Macartney  (Bap.) 
840. 

An  instrument  conatraed,  and  held  not  a  pow- 
er of  attorney  solely  to  be  executed  during  the 

Srantor's  lifetime,  bat  to  anthorize  bis  chil- 
ren  after  hla  death  to  compel  the  trustee 
therein  to  account. — Sursereaa  v.  Bennet  (Sup.) 
868. 

•An  instrument  and  acts  done  pursuant  to 
its  provisions  A«Id  to  create  a  trust  of  perBonal 
property.— Mersereau  T.  Bennet  (Sop.)  868. 

*Xo  particular  terms  are  necessary  to  create 
a  trust,  and  the  intention  of  the  creator  of  a 
trust  controls.— Mersereau  v.  Bennet  (Sup.)  868. 

The  elementa  of  a  valid  trust  of  perscmal 
roperty  stated.— Mersereau  v.  Bennet  (Sup.) 


*No  trust  is  necessai^  for  the  execution  of 
a  power  to  sell  and  divide  psc^er^,  and  no 
naked  trust  for  that  poroose  can  be  created.— 
In  re  Murray  (Sup.)  10*7. 

Where  a  trust  was  created  for  the  son  of 
testatrix  until  attaining  his  majority,  and  he 
became  of  ace  before  the  death  of  teatatrix, 
kM,  that  no  estate  vested  in  the  trustee. — In 
re  Murray  (Sup.)  1047. 

Where  the  purpose  of  a  testamentary  trust 
terminated  before  the  death  of  testatrix,  heid, 
that  the  trustee  could  not  be  cliarged  with 
failure  to  collect  rents.— In  re  Murray  (Sup.) 
1047. 

i  X.  Oottstrnetlon  and  operatioii. 

Will  construed,  and  hdd,  that  a  separate 
truat  was  created  for  each  child  of  testatrix 
whose  intereet  was  smarable  and  dlBtlnct- 
In  re  Harray  (Si^.)  1<W7. 

i  8.    Kamacttmemt  mmd  dlapoB«l  of  traet 

property. 

A  BUbBtituted  trustee  M4  to  have  had  no  au- 
thority to  apply  anv  of  the  capital  of  the  fond 
to  the  use  oC  the  beneficiary.— Smith  v.  Floyd 
(SupO  776. 


I  4.  EatabUaksemt  mmA 
trart. 

*A  trustee  of  any  kind  and  Ua  fraadulec: 

grantee  may  be  sued  by  a  cestui  one  trust  t<> 
annul  a  fraudulent  disposition  of  the  trw^'. 
pnHperty,  and  to  follow  tne  pr<q;>er^  or  proceed-- 
— Ague  V.  Schwab  (Siqk)  487. 

UNDISCLOSED  AGENCY. 

Bee  "Prinetpal  and  Agent,"  S  &, 

UNDUE  INFLUENCE. 

Procuring  making  of  will,  see  "WUIa."  S  8. 

UNIONS. 

See  rrrade  UnionB." 

VACANCY. 

In  city  office,  aee  "Municipal  GorporatHui&~ 

VACATION. 

Of  attachment,  see  "Attochment," 
Of  highways,  see  "Highways,"  |  1. 
Of  judgment,  see  "Judgment."  |  2. 

VALUE. 

Of  land  condonned,  aee  "Bmlnoit  Domain,**  1 3 

VARIANCE. 

Between  pleading  and  proof  in  cItU  action,  »ff 
"Pleading,"  |  5. 

VAULT. 

Qoostractlon.  of  under  itreBt,  ne  "Munici^l 

(corporations,"  i  8. 

VENDOR  AND  PURCHASER. 

See  "S^xchange  of  Property";  "Saiea." 
Priorities  between  v«idor's  Uen  uid  BBor^age. 

see  "Mortgagee,"  (  2. 
Specific  perforntauce  of  contract,  aee  "SpedGr 

Performance." 
Tax  sale,  see  "Taxation,"  i  &. 

i  1.   Beqnlaltes  and  rmlldlty  «(  eoatrmet. 

Mistake  by  alleged  agent  of  vendor  in  re- 
lation to  representation  as  to  rental  value  o; 

property  to  be  sold  heUt  not  to  justify  rescibsioii 
of  contract  subsequently  made  by  reador.— 
Rothstein  v.  Isaac  (Sup.)  896. 

In  an  action  to  annul  a  contract  aa  having 
been  procured  by  fraud  and  miarepreaeatatiub 
by  an  alleged  agent,  certain  evidence  AcW  io- 
admissible.— Rothstein  v.  Isaac  (Sap.)  896. 

In  an  action  to  aimal  a  contract  of  aale  t: 
realty,  as  having  been  procured  fraud  and 
misrepresentaHoii  by  Ihe  ▼endor'fl  amta  and 


•PelMt  Mmotnted.  aylUbw. 
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brokers,  eridencs  examined,  and  held  insuffi- 
cient to  show  authority  open  the  part  of  8uj:h 
as^ntB  or  brokers  to  sell  or  to  make. the  rep- 
resentations  comnlaiiied  of.— Rothsteln  t.  Isaac 

(Sup.)  896. 

%  S.  KodUestltnt  or  rMotwdoa  of  oon- 
trnot. 

A  letter  by  vendor  to  vendee  held  Insufficient 
to  coDfltitnte  notice  of  the  time  and  place  of 
closing  title  lo  as  to  make  time  of  the  esseooer 
and  put  vendee  in  default. — Foland  v.  Italian 
Sav,  Bank  of  City  of  New  York  (Sup.)  57. 

I  8.    PevfavmauM  of  oontvsert. 

*A  leass  for  five  years  of  premises  contracted 
to  be  sold  held  such  an  incumbrance  as  to  juati- 
fy  vendee  in  refusing  to  perform. — Foland  v. 
Italian  Sav.  Bank  of  Ctty  ot  New  Tork  (Snp.) 
57. 

*A  mere  possibUl^  ISiat  notice  of  sale  for 
taxes  required  by  Iaws  18B5,  p.  699>  e.  406,  I 
7.  was  not  ffiven,  held  not  to  render  the  maricet- 
ability  of  a  title  doubtful.— Botenblom  v.  Eisen- 
berg  (Sop.)  360. 

The  materiality  of  an  objection  that  the  title 
18  unmarketable  ia  a  Question  of  facL— Uosen- 
Uom  V.  Elisenberc  (Snp.)  860. 

One  who  has  agreed  to  purchase  land  and  ob- 
jects that  the  title  is  unmarketable  haa  the  bur- 
den of  showing  the  unmarketabUity.— Bosen- 
blum  V.  Eisenberg  (Sop.)  360. 

*A  purchaser,  refusing  a  deed  tendered  by  the 
vendors,  heU  not  to  waive  the  cloud  on  ttaa 
title  lesnlting  from  an  action  ia  a  third  pw- 
soQ  against  tbe  vendors^Whalen  v.  Stoart 

(Sup.)  350. 

*Pendency  of  an  action  against  vendors  in 
which  a  lis  iwndens  and  a  verified  complaint 
were  filed  hdd  a  cloud  on  the  title  of  the  ven- 
dors, rendering  it  not  a  marketable  title.— 
Wbalen  v.  Stuart  (Sup.)  355. 

Where  plaintiS  agreed  to  take  title  to  land 
subject  to  a  mortgage  having  at  least  a  year  to 
run,  the  fact  that  the  mortgage  on  tbe  land  pro- 
vided that,  if  tbe  law  taxing  mortgages  was 
changed,  the  morttage  mi^t  make  it  due  by 
30  days'  notice,  where  the  tax  law  had  been 
changed  by  Laws  1906,  p.  1447,  c.  532,  at  about 
the  time  the  mortgage  was  made,  held,  that  the 
improbable  contingency  that  the  Legislature 
would  change  the  law  again  at  its  next  session 
did  not  so  detract  from  the  terms  of  the  mort- 
sa^e  as  to  justify  plaintiff  in  rejecting  the  titie. 
—Frank  v.  Frank  (Sup.)  S4». 

*Owner  held  to  have  a  good  and  marketable 
title  to  a  lot  whose  boundaries  bad  been  ac- 
quiesced in  for  over  50  years,  though  the  lot 
had  been  erroneously  described  in  several  deeds 
as  one  foot  narrower  than  it  really  was.— -Tanb 
V.  Spector  (Sup.)  723. 

*A  notice  of  lis  pendens  held  not  an  incnm- 
brance  against  the  title  of  a  vendor.— Wetss- 
berger  v.  Wallach  (Sup.)  887. 

I  4.    BlKhts  and  linbUltlei  of  parties. 

*A  vendor  held  entitled  to  remain  In  possea- 
^lon  until  performance  by  the  purchaser  where 
contract  does  not  provide  for  vendee's  poss^ 
sion.— Teller      Schultn  (Sop.)  325. 
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*A  vendor  hdd  not  guilty  of  breaching  the 
contract  of  sale.— TFeller  v.  Schults  (Sup.)  325. 

*A  vendor  retaining  posseesion  after  perform- 
ance by  the  purchaser  is  subject,  not  only  to 
ejectment,  bat  is  liable  tor  dtuna^s,  ana  he 
does  not,  by  continuing  in  possession,  become 
by  that  act  itself  a  tenant  by  •nflerance.— 
Teller  v.  Schultz  (Snp.)  825. 

S  6.   Bemedloa  of  Tsador. 

*A  vendor,  accepting  the  note  of  a  third  per- 
son for  tbe  price,  hdd  to  waive  the  vendor's 
lien,  unless  its  retention  is  reserved,  or  unless 
the  facts  overcome  the  inference  of  waiver. — 
Bennett  v.  Murphy  (Sup.)  231. 

*A  vendor  held  entitled  to  enforce  bis  lien. — 
Bennett  v.  Murphy  (Sap.)  231. 

I  6.    Bonsedles  of  pnrekaser. 

CSontract  of  sale  of  land  construed,  and  pur- 
duaer  held  not  entitled  to  abandon  tbe  con- 
tract and  recover  the  amonnt  paid.— Tabachnick 
V.  Brand  (Sup.)  40. 

*A  proposed  purchaser  of  land  held  entitled 
to  recover  a  deposit  on  her  rescission  of  the 
contract  for  tbe  voidor's  failure  to  attend  at 
the  time  and  j;>laoe  the  deed  was  to  be  delivered. 
— ^Kaufman  v.  Brennan  (Sop.)  GOB. 

*Where  a  proposed  purchaser  would  recover 
deposit  and  expenses  because  of  tbe  unmarket- 
ability  of  the  titl&  arising  from  a  defect  not 
disclosed  of  recora,  he  must  prove  the  facts 
dehors  tbe  recwd  relied  upon  as  affecting  the 
tltl&— Witt*  T.  Koamer  (Sup..)  000. 

VENUE. 

S  1.  Hatars  or  sabjeet  «f  aotloB. 

.In  an  action  for  breach  of  contract,  it  being 
obvious  that  defendant  will  call  as  many  wit- 
nesses as  plaintiff  or  more,  the  i^ce  of  trial 
Is  the  county  wherein  the  cause  ot  action 
arose. — Pinlms  v.  United  Suit  ft  Cloak  Co, 
(Sup.)  932. 

I  2.   Ghaace  of  Tenae  or  plaee  of  trial. 

*Change  of  the  place  of  trial  for  convenienco 
of  witnesses  htid  Improperly  refused.— Jacobson 
V.  German-American  Button  Go.  (Sup.)  705. 

Under  the  express  terms  of  the  general  rule 
of  practice  48,  on  a  motion  for  change  of  venue 
in  an  action  on  a  contract,  that  the  contract 
was  made  and  was  to  be  performed  in  such 
other  county  may  be  considered.— Jacobstm  v. 
German-American  Button  Co.  (Sap.)  795. 

*The  court  may  grant  a  motion  for  change 
of  venue  for  the  convenience  of  witnesses,  al- 
though no  demand  for  such  change  has  been 
made.-^ronin  v.  Manhattan  Transit  Ca  (8up.> 
963. 

*Where  all  the  principal  witnesses  reside  in 
the  county  in  which  the  cause  of  action  arose, 
the  cause  will  be  transferred  to  such  county. — 
Lambert  Snyder  Co.  v.  Smith  (Sup.)  992. 

*In  an  action  for  assault,  a  change  of  venue 
should  have  been  granted  to  the  county  where 
tbe  cause  of  action  arose  and  most  of  tbe  wit- 
nesses resided  there.— Sxl  v.  Gordon  (Sup.> 

KH!2,  10(!3. 

9.  srllalias. 
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VERDICT. 


Directing  rerdlct  in  dTil  actions,  SM  "Trial," 
f  8- 

Setting  ulde,  m  IXvw  Trial."  I  L 

VERIFICATION. 

Of  claim  for  mectaaniif ■  Iten,  '^Maehanlci* 
Liena."  f  2. 

VESTED  RIGHTS. 

Protection,  aee  "Oonatltntional  Law,"  f  2. 

VICE  PRINCIPALS. 

See/'Maater  and  Scrrant,"  I  8. 

VILLAGES. 

S«e  "Municipal  Corporations." 

VOTERS. 

See  "Electiona." 

WAGES. 

See  **Maiter  and  Servant."  I  2. 

WAIVER. 

Of  ohitetton*  to  parlioular  act$,  inttnimmU, 
or  prooeedinga. 
Admlsflion  of  evidence,  aee  "Trial,''  |  K. 
Place  of  taking  deposition,  aee  "DepMitlona." 

Of  riffhta  or  remediet. 

Action  for  breech  of  contract  to  ine  In  tort, 
■ee  "Action,"  ft  1. 

Hearing  in  contempt  proceeding,  see  "Con- 
tempt," I  2. 

Bights  of  Btockholdera  aa  affected  br  fact  that 
stock  is  not  fully  mbacribed,  we  "Corpora- 
tions." I  3. 

Vendor'a  liui,  aee  *^endQr  and  PnrdiaMr,"  |  6. 

WAREHOUSEMEN. 

Prioritiea  between  warehouseman's  lien  and 
chattel  mortgage,  aea  "Chattel  Mortgagee," 
ft  !• 

*WheTe  plaintiff  did  certain  things  intending 
to  pledge  goods  In  a  wareboose,  hew,  she  could 
not  recover  of  the  warehouseman,  who  delivered 
tfae  goods  to  the  pledgee  on  default  In  payment 
by  the  pledgor.— Kramer  v.  Uaeger  Storage 
Warehouse  Co.  (Sup.)  1. 

*One  giving  a  paper  reciting  receipt  of  money 
as  a  loan  on  goods  stored  In  a  warehouse  held 
barred  by  ber  negligence  from  recovering  of 
warehouseman  who  delivered  them  to  the 
pledgee ;  she  having  left  a  space  In  which  the 
pledgee  wrote  that  the  goods  were  made  subject 
to  bia  order.— Kramer  r.  Haeger  Storage  Waie- 
lionae  Co.  (SvpO  1* 


WARNING. 

Of  danger  In  general,  see  "N^ligence."  |  8. 
Passenger,  see  "Caniers,"  J  6. 
Servants,  see  "Master  and  Servant,"  ft  B> 

WARRANTY. 

On  sale  of  goods,  see  "Sales,"  ftft  5,  7. 

WATERS  AND  WATER  COURSES. 

Condemnation  of  water  right,  see  "BmiDait 

DtMuain,"  ft  3. 
Laws  authorizing  the  putting  water  meten  io 

■tores  as  taking  iHOperty  without  doe  pn- 

cess  of  law,  see  "Constitntional  Law."  I  S. 
Taking  land  under  water  for  pnblic  nse,-  mi 

"Eminent  Domain,"  |  2. 

ft  1.    Appropriation  aad  preaariptfoa. 

*Facts  held  not  to  show  abandonmrat  of  i 
water  right  in  a  lake.— In  re  Daly  (Sup.)  63a 

*Mere  nonnser  of  a  water  right  does  not  sbfr* 
abandonment  thereof.  Facts  and  drcnmstaaca 
showing  an  Intaitlon  to  abandon  mast  appw- 
-In  EO  Daly  (Sup.)  63B. 

WAYS. 

Public  ways,  see  "Highways" ;  •'Manicipel  Om> 
porations,"  IS  8^  l£ 

WEAPONS. 

*That  one  is  on  bis  own  premises  held  do  d^ 
fense  for  carrying  a  concealed  weapon,  io  violi- 
tion  of  Pen.  Code,  ft  410.— People  v.  Demorio 
(Sup.)  24. 

Tba  intent  JMd  presumed  tran  one  canyiu 
a  CMicealed  weapon  contrary  to  Pen.  Code,  I 
410.— People  v.  Demorio  (Sup.)  24. 

'Evidmoe  hM  not  to  suppMt  a  convictiiia 
under  Pen.  Code,  ftft  4ia  4U,  of  carrying  a 
concealed  weaponw— People  t.  Canralto  ^np^l 
126. 

WILLS. 

See  "Descent  and  IMstribution" ;  "Bxecntori 

and  Administrators." 
ConatmcticHi   and   execution   of   trusts,  ttt 

"Trusts." 

Legacy  and  snceesston  taxes,  see  "Taxation," 

Bestrletiona  on  perpetuities,  see  "Perpetuities." 

f  1.  Nattaro  aad  eateat  of  testaaaeataiT 

power, 

*The  statutes  put  no  restraint  on  the  distram- 
tion  among  persons  of  a  man's  property  l9 
will,  barring  the  property  rights  accruing  to  tkt 
widow.— Lavin  v.  Thomas  (Sup.)  IIZ 

ft  S.   Testamentary  eapaelty. 

*Bnle  stated  as  to  test  <»  testamentary  eapa^ 
ity.— Lavin  v.  Thomas  (SnpO  11S> 


•FalBt  aawertaiaa.  See  syllabM. 


Digitized  by  Google 


INDBZ. 


1229 


•BTidenc*  examined,  and  Iteld  mfficlent  to 
•how  tlut  testator  possessed  testamentair  ca- 
pacity.—Lavin  T.  Thomas  (Sop.)  112. 

•Under  Code  Civ.  Proc  |  262S,  evidenoe  held 
inanffident  to  sapport  a  flndlns  of  testator's 
competencT  and  freedmn  dom  restraint. — In  re 
TutUe's  Will  (Sup.)  183. 

•Evidence  held  to  show  testamentair  capac 
Itr.— In  re  A-tchley^  WUl  (Sar.)  SH. 

I  3.    BoToeatlaii  bmA  mWal. 

*Under  2  Bev.  St  (let  Ed.)  p.  64,  pt  2.  c  6, 
tit  1,  I  42,  a  will  Mi  not  revocable  by  oral 
agreement— In  re  Ooldsticker's  Will  (Sap.) 

•Bixercise  of  tindoe  Infloence,  and  not  mere 
opportonl^  therefor,  AeM  reqairad  to  be  shown, 
to  avoid  a  will— In  n  Atchler's  WiU  (Snr.) 
877. 

i  1*  ProliAtet  MtaUlakHMit.  ukd 

next. 

*Under  the  express  provisions  of  CV>de  dv. 
Proc.  f  where  an  appeal  from  an  order  or 

decree  of  a  Surrogate  Court  is  taken  on  the 
tacts,  the  Appellate  Coort  has  the  same  power 
to  dedde  the  qaestiw  of  tact  whidi  the  Sur- 
rogate had.— In  re  Tattle's  Will  (Sap.)  188. 

•Under  Code  CHt.  Proc.  »  2626,  2627.  a  de- 
cree of  the  surrogate  refasing  to  probate  to  a 
will  held  conclusiTe  of  Its  invalidity  in  a  sub- 
sequent proceeding  before  the  sumwate  be- 
tween  the  tame  parties.— In  re  Qoloa ticker's 
Will  (Sup.)  489i 

*A  decree  of  the  surrogate  refusing  probate 
to  a  will  of  realty  is  not  conclasive  evidence  of 
its  validity  in  a  subBequent  action  In  the  Su- 

greme  Conrt  between  tne  same  parties^In  z* 
foldsticker's  WUl  (Sop.)  488. 

•Under  Code  Civ.  Proa  |  26S8a,  m  decree  of 
the  Surrogate's  Oonrt  refusing  or  admitting  to 
probate  a  will  is  only  prima  fade  evidence  of 
its  validly  of  the  probate  in  an  action  in  the 
Supreme  Court  to  test  the  validity  of  the  pro- 
bate.-In  re  Qoldstlcker'a  WUl  (Sap.)  489. 

I  5.  OonstnotloB. 

•Under  Real  Property  Law,  Iaws  1890,  p. 
580.  e.  547,  (I  181,  138,  a  husband  held  to  take 
an  absolute  ne  under  bis  wife's  wilL— Bydu  v. 
Ix>tt  (Sup.)  46. 

•A  beqnest  of  all  testator's  property  In  trust 
tor  the  benefit  of  bis  children,  to  be  divided 
among  them  when  all  bad  reached  tlieir  ma- 
jority, held  to  postpone  the  vesting  of  the  title 
in  the  children  until  all  had  arrived  at  age. — 
Whltefleld  T.  Whitefield  (Sup.)  110. 

•An  intention  not  to  devise  after-acquired 
property  must  appear  unmistakably  to  work 
(•uch  result  under  2  Rev.  St.  (1st  Ed.)  pt.  2.  c. 
n.  tit  1,  I  6.~Hodgktn8  v.  Hodgkins  (Sup.) 
173. 

•Testator's  will  held  to  pass  after^eqalred 
property,  under  2  Rev.  St  (let  Ed.)  pt  2,  c. 
0.  tit  1,  S  9.— Hod^ini  v.  HodgUna  (SupJ  17a 

•Under  a  will,  a  'devisee  held  to  tain  a  fee 
subject  to  being  demtad  on  her  death  without 


lawful  Issue  het  mrriirlng.— l^ndall  t,  Fleming 
(Sup.)  288. 

•In  construing  wills,  sfbet  should  be  giTcii.  ff 
possible,  to  all  the  language  used.— ^^ndall  v. 

Fleming  (Sap.)  239. 

•The  powers  given  executors  held  to  create 
no  trust  in  the  sorvirfng  executrix  so  as  to  au- 
tboi^  the  construction  of  the  will  by  «  court 
of  eqoity.-YoBhall  t.  Clark  (Snp.)  813. 

•There  is  no  iniierent  power  la  a  court  of 
equity  to  constrne  a  devise,  such  power  bdng 
derived  dtber  from  its  jurisdiction  over  trusts 
or  else  from  Code  Civ.  Proc  I  lS66^Toahall 
v.  Clark  (Sup.)  813. 

*A  poaamnom  child  hM  not  within  the  class 
of  children  mentioned  In  a  testator's  will,  and 
hence  under  2  Rev.  St  (Ist  Ed.)  pt  2,  c.  6,  tit 
1,  p.  65, 1  48,  as  amended  by  Laws  1868,  p.  40. 
e.  22  (3  Blrdseye's  Rev.  St  [3d  Ed.]  p.  46zi,  % 
17),  such  child  was  entitled  to  succeed  to  the 
portion  of  testator's  estate  as  If  testator  died 
Intestate.— Stachelberg  v.  Stachelberg  (Sup.) 
645. 

Evidence  in  an  action  to  construe  a  will  held 
to  show  testator  resided  in  New  York,  as  affect- 
ing the  validity  of  a  dause  .  of  the  wUL— 
Farmers'  Loan  &  Trust  Co.  T.  Oummlngs 
(Sup.)  882. 

•The  word  "distribution,"  used  by  the  tes- 
tatrix In  reqaesting  the  legatee  to  make  dis- 
tribution of  portion  of  the  property,  tends 
BtroDgly  to  indicate  an  intention  not  to  make 
an  absolute  gift  but  this  is  not  cooduslve 
where  other  parta  of  the  wills  showed  a  contra- 
ry intention.— In  re  Murray  (Sup.)  1047. 

•A  will  htU  to  impose  no  obligation  on  the 
legatee  but  trusted  wtirely  to  film  to  carry 
ont  any  directloa  thereafter  made  by  the  tea- 
tatrix.— In  re  Mufray  (Sup.)  1047. 

I  6.    Rlchta  amd  UaMUtlas  of  devisees 
•nd  leiCAtees. 

Will  construed,  and  disposition  to  be  made  of 
property  not  disposed  of  by  will  stated.— Koch 
T.  Semken  (Sup.)  771. 

WITNESSES. 

See  "I>epo8iti<ais>' ;  "Bvldence." 
Change  of  venue  for  omiTUiience  o^  see  "Venae," 
I  2. 

Experts,  see  "BvideDce,"  {  7. 

Opinioos.  see  "Evidence."  f  7. 

Teetim<»y  trf  accomplioee,  see  "Crindaal  Law." 

i  1.  Exaanlnatioa. 

•The  extent  of  tbe  examination  of  a  witness 
as  to  Gollatexal  matters  is  within  tiie  discre- 
tion of  the  court.— Carey  v.  Brooklyn  Heights 
B.  Go.  (Snp.)  1064. 

•Allowing  a  witness  to  testify  from  a  paper 
as  refreshing  bis  memory  held  OTor.— Cahman 
V.  Bruckenfeld  (Sup.)  1070. 

I  2*   Credibility,  lupeaelimeiit.  ooatva- 
dietloB,  and  oorrobovatloa. 
•In  a  murder  case,  evidenre  of  a  witness'  im- 
moral character  Mi  admissible,  in  the  disere- 
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tton  of  the  eoart,  to  impeach  Um^Fefvle  r. 
Fiorl  (Sap.)  416. 

'Certain  evidence  hdd  admisaiUe  to  show  tho 
improbability  of  witness*  testimony.— Elsweln  t. 
Hodsbinaon  (Sup.)  531. 

*A  question  to  show  hostility  of  plalndCTs 
vitnesB  to  defendant,  a  railroad  company, 
whether  he  had  ever  bronght  snit  against  the 
railroad  company,  held  objectionable  because 
not  limited  to  suns  agaiart  defendants— Carey 
V.  Brooklyn  Heights  R.  Oo.  (Sttp.)  1064. 

'Evidence  sliowing  hostility  of  a  witness 
shonld  be  direct  and  positive.— Carey  v.  Brook- 
lyn Heights  R.  Co.  (Sup.)  1034. 


WORDS  AND  PHRASES. 

"Acts  of  Buperintendmce."— Falk  v.  Uavemever 
(Sup.)  140. 

'"Addition."— In  re  Manhattan  Bridge  No.  8, 

in  Cit7  «t  New  Yoik  (Sun.)  366. 
'"Antenuptial  agreement."— Hbamer  t.  Tiffafiy 

(Sup.)  943. 

"Any  other  entertainment  of  the  stage."— Eden 
Musee  American  Co.  v.  Bingham  TSupO  200. 

"Cnnmon-law  mBrriage."— In  re  Wiil^  Estate 
(Sap.)  164. 

'"Constructive  eviction."-^acksoB  v.  Fatezno 

(Sup.)  10T8. 

"Continuous."— Ohaibonneau  t.  Naasaa  Electric 

R.  Oo.  (Sup.)  105. 
"Continuous  passage."— O'Gbnnw  v.  Brocdclyn 

Heights  R.  Co.  (Siro.)  471. 
"Continuous    ride."  —  O  Connor    t.  Brooklyn 

Heights  B.  Co.  (Bop.)  471. 
"Gontiouoas    trip."  —  O'Onutor   t.  Brooklyn 

Heights  R.  Oo.  (Snp.)  471. 
'"Discovery."— Adcerman  t.  At^erman  (Bm.) 

534. 

"Disorderly  person*."— Fay  t.  Lomboume  (Supi) 

•"Distribution."— In  re  Murray  (Sup.)  1047. 
"Eviction."— Jackson  t.  Patemo  (Rup.)  1073. 
"Eh»mination."~CherbnIiez  v.  Parsons  (Sup.) 

321;  In  re  La  Grave  (Sup.)  828. 
'"Exempt"- Baum  v.  Long  Island  R.  R.  (City 

Ct)  1118. 

•"Eggess  contract."— Oillan  v.  OTarry  (Sup.) 

"rellow  'aerrant"— Fonquet     New  YaA  Oent 

ft  H.  R.  R.  Co.  (SupJ  525. 
'"Freight  shipments. "--Baum  v.  Ltxig  Island 

R-ll.  (City  Ct.)  1113. 
'"Imj^ted  contract."— Oillan  r.  O'l^rry  (Sup.) 

"Improvement"— JBtna  Elevator  Co.  v.  Deeves 
(Sup.)  71& 

"Improvement"— Griffin  v.  Bmst  (Sup.)  816. 
•"Improvements."— Douglaston   Beal^   Co.  t. 

Hess  (Sup.)  1036. 
"Intersection."— Charbonneao  t.  Nassau  Electric 

R.  Co.  (Sup.)  105. 
•"Invest."— Morse  v.  Equitable  AiMir.  Soc.  of 

United  States  (Snp.)  086. 
"Judgment"— Marsh  t.  Johnston  (SnpJ  161. 
•"Judgment  by  default"— Klel^  t.  jEtdnharA 

(Sup.)  1012. 

"Lawful  debt"— Bonhoff  v.  Wiehorst  (Sup.)  437. 
•"l^iease."— Hess  r.  Roberts  (Sup.)  894. 


•"Limit"— Baum  t.  Long  Idand  R.  B.  (CI 

Ct)  1118. 

"Material."-^oplin  v.  Hoe  (Sop.)  «&. 
"MenopolT."— Attorn^  Gmeial  v.  Genaolidat 

Gas  Co.  (Sup.)  SSS. 
"NecessaiT."— Koplin  t.  Hoe  (SvpO  MS. 
"Officer."— People  v.  Miles  (8ap.y  610. 
"Ordinary  reasonable  use  and  wear."- Taylor 


CampbeU  (Sup.)  S9&. 
'"Other  thing."— Lantry  v.  Mede  (Sup.)  109a 
•"Partial  evic^on."— Jackson  r.  Patemo  (Sm 
1078. 

•"Passenger.**- Miller  v.  Brooklyn  Heights  ] 

Co.  (Sup.)  960. 
"Prindpal.*^- Woolaey  T.  Brooklyn  Hdgbta  1 

Co.  (Sup.)ieu 
"Probable  canse."— Dearly  t.  Oabhasd  (Siq 
715. 

'"Promise  to  answer  for  tlie  debt  of  a  thi. 

person."— Roecoe  Lumber  Co.  t.  RcTnoi 

(Sup.)  1018. 
"Property  guarded."— Kirwan  T.  ABerfOm  lAt 

ographic  Co.  (Sup.)  SOS. 
"Proximate."— Woohey  t.  BrooUyn  Hdghta  1 

Cto.  fSup.)  16. 
"Shows." — In  re  Hammersteln  (Snp.)  197. 
"Stay."— Gersman  v.  Levy  (Sup.)  1107. 
"Superintendent"— Droge  t.  John  N.  Robii 

Co.  (Sup.)  457. 
"Teatimoiv-'**<nierin]ltM  T.PanMU^np.)  82: 

In  Tc  LA  Grave  (Snp^)  S88. 
•'^tal  eTietion."Wac£Bon  r.  Flitnna  ^ui 

107a 

"Tmst  of  pevscmal  inoperty."— -Mersereau 

Bennet  (Sup.)  868. 
"Warranty.'^-^Heath  Dry  Gas  Oo.  r.  Hu 

(Sop.)  410. 

WORK  AND  UBOR. 

liens  for  worii  and  materlaJa,  see  *V«cbaiii' 

Uene." 

•Where  plaintiff  wait  to  live  with  docedc 
upon  her  request  to  come  and  lire  with  b< 
and  care  for  her  in  her  declining  years,  » 
upon  decedent's  promise  to  provide  proper  co 
pensation  in  her  will,  the  contract  for  her  sei 
foes  was  an  ImpUed  contract— Ginan  t.  O'L.: 
ry  (Snp.)  1024. 

•Where  plaintiff  entered  the  home  of  de< 
dent  an  old  woman  who  was  not  a  relati' 
and  worked  for  years  for  a  nominal  wage  i 
on  decedmt's  promiae  to  provide  toe  her 
will,  held  that  there  was  a  presamfAlon  of  If 
that  the  services  were  to  be  paid  for.— Gill 
V.  0*lJtrry  (Sup.)  1624. 


WRITS. 


See 


"Process." 

Parii<mlar  lerite. 
See  "Ortiorari*' :  "Execution** : 
"Maudannia";  "Prohibition." 


"Injanctifm 


YEAR. 


Ebtates  for  years,  see  "I<aadlord  aad  Teoaat. 


*Folmt  aauMtated.  ayllalmi. 
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